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THE BAR IN MADRAS.* 


I appreciate the privilege of inaugurating this Conference. I am conscious that I 
have asked to initiate thesession of a body founded by men distinguished in 
the field of law and functioning under advocates who have attained distinction not only 
in the State of Madras but throughout the country. Madras has a proud record of 
achievement in the development of important branches of our law ; particularly 
well known is its great contribution to the elucidation and building up of Hindu law 
as now administered in the country. The lawyers of Madras have perhaps, more 
than that of any other State, been active in the publication of legal commentaries 
and reports which have rendered valuable assistance to practitioners all over the 
country. I feel it, therefore, a t honour to have been asked to be here to-day. 

At the same time I have a feeling of being somewhat of an intruder in this gather- 
ing of the lawyers of the State of Madras. My acquaintance with the Courts of 
your State and its practitioners has not been close. I can hardly speak with any 
knowledge on matters which pertain peculiarly to the legal affairs of your State. 
It was for this reason that I requested the organisers of this Conference to let me 
inaugurate this Conference, rather than preside over it. You will, therefore. pardon 
me if my observations this afternoon are directed to some general topics rather than 
to probleme peculiar to you and your State. 

Qathecings like these of the legal practitioners.of a State are of the utmost im- 
portance. They help to focus attention on important problems affecting not only 
the lawyers themselves, but those affecting the State _ponerally in the solution of 
which lawyers can render assistance. I do not know if the activities of this body 
are confined only to the holding of an annual session at some place in the State and 

ing some resolution at such sessions. It could certainly be much more useful 
if its activities could continue in some form, either through committees of body or in’ 
some other manner throughout the year so that the views of the lawyers of the State 
on important questions may be expressed from time to time and afford guidance to the 
itizen. ! 
indeed, I think that it is of importance that not only the lawyers of the State of . 
«Madras but lawyers all over India should band together and form themselves into. 
& body which could authoritatively speak on behalf of the lawyers of this country. 
The necessity and usefulness of such a body has been impreesed upon me by what I 
saw recently at a Convegtion held in Sydney to celebrate the Golden Jubilee-of the 
Commonwealth of A ia. To it were invited Judges and lawyers of all 
the six Australian States and representatives of lawyers of the Commonwealth 
countries and the United States. It was a most impressive gathering at which 
were present the Lord Chancellor of England, the Master of the Rolls, the 
Chief Justices of Canada, South Africa. and India, the Dean of Harvard, the 
President of the American Bar Association and the Chief Justice and Justices of 
the High Court of Australia. This Convention was sponsored by a body known as 
the Legal Council of Australia, an unofficial body which consists of the representatives 
of tha legal profession of the six Australian States. Its main purpose was, no doubt, 
what they called “a social get-together” of the lawyers of the English speaking world.. 
- * An address delivered by the Hon’ble Conference, held at Calicut on October 12, 
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India, before the Madras State Lawyers’ 
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But apart from ite social aspect the gathering was also important from the legal and 
juristio point of view. The exchange of ideas for nearly three weeks between men 
trained in the law under different constitutional and legal systems tendedgreatly to 
the clarification and true understanding of some legal theories and dogmas which 
appeared to be abstruse and complex. This gathering of lawyers from all over the 
English speaking world helped also to show how the legal system of the countries 
whose representatives had met were built on basic conceptions, a majority of whioh 
were rooted in British jurisprudence. Above all, the gathering revealed how in all 
the countries, which these lawyers represented, the importance of the rule of law, the 
lawyers’ role in promoting respect for it and a stablesystem for the administration 
of justice with an independent judiciary as its corner stone were recognised and in- 
sisted upon. It may be hoped that in the not very distant future India will have an 
opportunity to invite lawyers from all important partsof the world to assemble and 
deliberate in this country. Such an assemblage would be possible only if there were 
functioning in Indie, a body representative of all the ceuntry. If an American Law 
Association could function with advantage in the United States, aud if there can 
exist in Australia a legal Council representing the profession in the country and 
furthering its interests, we cannot doubt that a Feleration of various bodies of 
lawyers now existing in our States would serve a very useful purpose. 


' Such a body would take care not only of the rights and privilezes of lawyers all 
over the country but insist upon and develop in them & senseof their responsibility 
and duty. It would thus be a valuable agency in the building up of the true tradi- 
tions which should guide & lawyer’s life and career. 

But the primary object of such an organisation should not be that of serving as a 
trade union of lawyers. It must be something much larger and more fundamental. 
It must aim at the benefit of the community as a whole, so that it may be a real force 
in the building up of the country. Parliamentary legislative activity in most im-- 

rtant fields is and must continue to be an important feature of our governmental 

bric. The view of an all India organisation speaking with authority and weight 
on behalf of the lawyers in the country is bound to command atteation and be a 
great influence in the moulding of future legislation. The deliberations, resolutions 
and activities of such a body would educate the citizens in matters concerning pending 
legislation and thus mould public opinion on thess matters. The ever widening 
sphere of the role of the executive in every modera State needs ceaseless vigilance in 
order that in its zeal for administrative efficiency and in a belief in its monopoly of 
wisdom, it may not overstep the bounds of ite power, and spread its teatasles into. 
domains where the citizens should be free to enjoy the liberty guaranteed to him by the 
Constitution. A representative organisation of lawyers could keep a watchful eye 
on the activities of the executive and raise its voice whenever necessary for the pro-. 
tection of the citizens’ liberties. 

We have & Constitution which confers a new and most important role on the 
judiciary.. Til January 1950, the legislator held unrestricted sway and his was, . 
as-it were, the last word on the subject of policy. This supremacy of the legislature 
has now been circumscribed in certain fields. Though the legislature may feel that 
the needs of the country or the State require certain lawit may not pass them if 
they interfere with the fundamental rights. The constitution makers have in effect 
super-imposed on what the legislature may consider beneficial and politio a higher 
test, born also of a universally accepted principle, viz. that the citizen should have the 
maximum amount of freedom compatible with public order and public interest. 
T£ thia touchstone has to be applied to all laws passed by the State, there must be a 
body to-apply it. The testing of laws by this touchstone is the néw and important 
function of our judiciary under the Constitution. The legislator chafing somewhat 
at these restrictions imposed upon his power, has not appreciated this new role of 
the. judiciary. . On occasions, he has complained of tne attitude of the Courts, 
sometimes in unbecoming language. He forgets that this role has been expressly 
east u on the Courts for the common weal ; the Constitution in terms requires the 
Courts to act as a supervising body in the matter of laws aileged to entrench upon, 
the exercise of fundamental righte. Tie line as to how far a law shall go in dero- . 
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gation of the citizens’ fundamental rights is to be drawn under the Constitution by 
none other than the judiciary. At the same time, perhaps, the judiciary, exercising 
new functions for the first time, have not been always careful to understand the true 
limits of the new function assigned to them. They have sometimes ventured too 
far into the realm of policy and have on occasions in uncertain language preached 
lessons to the legislator. Our Constitution can function in the manner intended only 
if a balance is maintained in the exercise of these functions by the legislator and the 
Judge alike by each discharging his duty with due consciousnees of the others’ 
powers. What can better help in the realisation by each of these functionaries of the 
true limitation of his power and in striking the true balance than the functioning 
of a body of lawyers such as I am contemplating 1 

It is not difficult to visualize the possible field of activity of a body of this character, 
it may extend to all spheres of life inoluding even the educational, social and moral 
spheres. Properly developed, such an organisation consisting of a large number of 
independent citizens of statusepeaking with a united voice should be a most powerful 
and influential body which would, in course of time, play & respected and dominant 
role in the country and work for the good of the nation as a whole. 

If this is to beaohieved, thebody cannot, of course, afford to just assemble 
annually or now and again and be otherwise dormant and inactive. Et will have to 
be so organised as to be able to fanction throughout the year and on all appropriate 
occasions. 

I have expressed some general idea as to what I conceive to be utility of such a 
body, not only to our lawyers but to the country as a whole. It will be for you and 
the lawyers of the country generally to deliberate at some convenient time and 
decide on the feasibility of an organisation of the nature I have mentioned ; and, 
if it is found workable, devise the ways and means by which it can be brought into 
existence and made to work with efficiency. I am aware that there has been assem- 
bling for some time past an all India lawyers’ conference at central places m tnis 
country. I have not sufficient knowledge about this organisation to be able to 
atate whether that body can form a nucleus of such an organisation as I have envisaged. 
Hit can start in the direstion indicated by me it may be easier of accomplishment. 

It is fortunate that under our Constitution the administration of justice all over 
the country is controlled, in effect, by the Centre. Apart from ensurmg tne mndepen- 
dence of the judiciary from local executive influence this system should have the 
merit of seouring a general uniformity in matters relating to the administration of 
justice all over the country which fact must in its turn act as a powerful cementing 
agent, keeping the different States together. 

We may not forget that for centuries India was a country of divisions racial, 
religious and political and her people could think only in terms of the good of their 
village or their district or their caste or their community. Tha administration of the 
whole country by a central administration under British rule was undoubtedly a 
great unifying force which taught many of us to think of the motherland as che 
object of our service and devotion. The spread and the use of the English language 
all over the country undoubtedly greatly helped towards the building of the Ludian 
Nation. It has been said that but for the use of that language by the intellegentaia 
of the country and the powerful press conducted in that language, the birth, rise and 
the ultimate success of the Indian National Congress would have been dutiouit. 
Conditions have changed and further changes are in progress. The country is govern- 
ed not by a unitary Government but by a federation. The English language is 
gradually losing ground. A cry is heard all over the country for the impartmg of 
education in and the development of regional languages. While English which did 
serve in fact the purpose of a common language is already on the decline, Hindi, the 
future lingua franca of India, faces an uncertain future. These developments have 
synchronised with a cry for the division of the country into what have been called 
linguistic provinces or States. I do not wish to stray into the educational or the 
poutical field. But these centrifugal forces of regional and local patriotism are to 
some minds very disquieting symptoms. We have so long been nurtured on ideas 
based on legal and communal divisions that if the unity of the country and the devo- 
tion of its citizens to the motherland is to be maintained every tendency towards 
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the resurgence of these ideas has to be ruthlessly discouraged and every organisation 
based on the country as a unit should merit support and encouragement. ‘This to my 
mind is a further and a very powerful reason for making active efforts to bring into 
existence an all-India organisation of lawyers of the nature I have indicated above. 
Such a body functioning actively and continually and dealing with live and important 
questions affecting the nation is bound to be a strong cementing factor tending to 
bring the States together and continually reminding us that the States are under our 
Constitution but local autonomous units subordinate to the real governmental 
machinery of the country, consisting of the Parliament of the Union and the execu- 
tive responsible to it. 

A question which has come to the fore after the attainment of independence is 
that of the unification of the Bar. A ory for an All-India Bar has been heard from 
various parte of the country. J think, as in all other matters, we need a clarification 
of ideas when we speak of a unified or an All-India Bar. What is it that the profes- 
sion wants ? Is it suggested that there should be oneeroll of advocates who will be 
entitled to practise in all the Courts of the country with po special requirements for 
any particular Courte ? Or, do we desire that the Advocates of one High Court 
should be able to appear only on compliance with some formalities in another High 
Court or in Courts subordinate to it ? Wo are a large country with autonomous unite 
and each unit has a system of Courte functioning in it. Is it ticable to have in 
a federal system such as we have an All-India Bar? Our States are in different 
stages of development. Our Courts have in order to maintain the proper adminis- 
tration of justice to exercise control over the advocates appearing before them. 
Do these facts create diffioulties in the creation of an All-India Bar ? It is imperative, 
I think, to study how problems of this character have been dealt with in other’ 
federations in order to find a solution suitable to our conditions. 

An analogous question is that of the autonomy of the Bar. It has been said, and. 
I think, rightly, that responsibility and autonomy go together. In most advanced. 
countries it is the function of the Bar to lay down its standards of conduct, devise 
measures for maintaining them, and provide the machinery for dealing with lapses 
from these standards by the members of the profession. Prima facie, there would 
&ppear to be no reason why the same system of autonomy should not be workable 
in India. ; 

These questions require, I think, the closest attention of members of the Bar 
generally and of bodies like this Conferenoe. The Union Government haa, I believe, 
expressed ite intention shortly to appoint a Committee to go into these and allied 
questions and submit to Parliament the result of its investigation. I trust members 
of the profession and organisations of lawyers will devote time and study to these 
questions so that the Committee which I have mentioned may have before them 
material to guide them to a proper judgment. i 

A burning problem which foes the citizen, the lawyer, the Judge and the executive 
alike is that of the congretign in Courts of law and the consequent inordinate delays | 
in the administration of justice. Not long ago a fringe of this problem was examined. 
by a Committee who were asked to report on some quick administrative methods to 
ameliorate the situation. It was obvious that mere administrative measures could 
not really help in the solution of the problem. What was netessary was an examina- 
tion of the real causes of the congestion and delay and a prescription of remedies 
which would cut at the root of these causes. Suggestions that the Judges should 
not take too many holidays or that the Bar should not be permitted to be prolix in 
their argumente were based only on a superficial examination of the nature of the 
real causes. To my mind, the factors which have contributed in the largest degree 
to this congestion and these delays are our complicated procedural laws and a legal 
system which permits too many appeals and revisions. The choice lies between in- 
definitely multiplying the number of our Judges and our Courts and simplifying our 
procedure and weeding out judiciously rights of appeal and revision. Justice in 
the minds of the ordinary citizen inevitably carries with it the idea of expeditious 
relief at reasonable cost. He is not interested in a careful éxamination in the nicest 
judicial scales of the tiniest bite of evidence, nor in learned discussions of legal 
principles and precedents. It must not be lost sight of that the substantive and 
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procedural law and the law Courts exist primarily for the safeguarding of the rights 
of the citizen and for his benefit. They must therefore be so designed as to subserve 
this purpose. A citizen whose legal rights are infringed or whose freedom or property 

ae entitled to quick relief in respect of his legal 
rights and at moderate expense. What interests him is the adjudication of his 
particular dispute and not the clarification of the law or the formulation of principles. 
Let us not, therefore, forget that what should really be aimed at by Courts and law- 
yers is the making and obtaining of quick decisions based on broad principles of law. 
A right to second appeal and a further and a final appeal may lead to the investi- 
gation and elucidation by the highest Courts of important and abstruse points of law. 
But is not a quick decision with only one appeal not enough to satisfy the ends of 
justice in a large class of matters? It may be that my views in this matter are 
somewhat unorthodox. But I do believe that the ordinary litigant would appreciate 
and be happier with a legal system by which it may be possible to obtain an adjust- 
ment of his rights in a period mot exceeding a year by the Court of Appeal competent 
to deal with the matter. It has been said that the power of revision exercised by our 
High Courts over the subordinate Courts has been most valuable in controlling the 
subordinate Courts and keeping them on the right lines. This undoubtedly is true. 
But at the same time one cannot forget the numerous cases in which these revision 
applications have been used simply as methods for impeding the progress of the case 


. 80 that it is hung up some times for years and justice is indefinitely delayed and 


therefore denied. We cannot always in these matters aim at the ideal. We must, 
I think, strike a balance. The remedy lies, I think, in making a radical simplification 
in our procedures and in drastically cutting down rights of appeal and revision. We 
could, if needed, raise the standards of our subordinate judiciary. But I do think 
that if our legal system is to administer what the common man understands by the 
word * Justice’ it is essential to have a quick disposal of the dispute by a competent 
first Court and then a competent Court of appeal rather than have it dealt with by 
a succession of as many as three or four Courte who take years for its final determi- 
nation. It may be that what I am suggesting may mean lesser opportunities for 
the profession. But I am sure I speak in the naíne of the profession when I say that 
its primary objective is efficient co-operation in the administration of justice to the 
satisfaction and advantage of the citizen rather than the aggrandisement or the 
personal gain of the profession. I appeal to all my brothera in the profession to give 
a thought to this all important question so that the Bar may itself suggest reme lies 
for the efficient and satisfactory working of a system of which it forms a very impor- 
tant unit. 

A further question which requires examination by us is the fall in standards of 
competence at the Bar. We have all heard of the erudition and the forensio skill 
of our gianta of the past. Can the Bar of the present day stand comparison with the 
Bar say of twenty years ago? I am afraid that the answer must clearly bea negative. 
Whichever part of the country one may look at there is undoubtedly to be noticed a 
very decided fall. Let me assure you that this is no mere sentimental worship of the 
past; itis a hard and realistic observation of the present. It is up to us therefore 
to discover the causes of this decline. Is it due to a decline in our educational 
standards, particularly ih the field oflaw? Isit part of a general decline of efficiency 
and application in all professions and walks of life? Is it the lack of training under 
experienced seniors as in the past in the present day lawyer which makes him inferior 
in competence and calibre to his predecessor of the last generation? Is it the result 
of the over-crowding of the profession with the inevitable acsompaniment of a 
scramble for work ? Has work at the present day to be done under conditions which 
leave no time for adequate preparation of the brief ? : 

It may be noticed that this decline is markedly in evidence in the legal literature 
which has literally been pouring out in recent years from our legal publishers. The 
author who delves into the theory of the law and seeks to apply it to practical pro- 
blems, who researches into the past or who enters into the realms of comparative 
jurisprudence is scarce ot almost unknown. What we have is the commentator 
and even he is far less accurate and far more piratical than his brother of the past. 
Nor have we with one or two exceptions, any legal journals or reviews of note. 
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In comparison one is struck by the high standards of legal learning at Universities 
in other countriee—-Harvard. Cambridge, Sydney to mention only a few— and also ' 
the close association between the academic lawyer in the shape of the University 
teacher and the lawyer in practice. Recently I had the privilege of meeting the 
Dean in Law of the Harvard University. Heis a distinguished writer on some aspects 
of International and comparative law and of course an honoured and frequent con- 
tributor to the Harvard Law Review. His headquarters are at Harvard, but he 
frequently goes down to Washington and appears in the Supreme Court there in 
cases relating to taxation in which he is an authority. Work at the University 
naturally has priority over his work in Court. The Sydney ani Melbourne Univer- 
sities conferred the honorary degree of Doctor of Laws on Him. This close association 
between the teacher at the University and the practitioner at the Bar must inevitably 
tend to the raising of the level of legal knowledge both at the seat of learning an1 at 
the Bar. On occasions in the United States and in Australia distinguished teachers 
at the University have been honoured by being recruited to the bench of the highest 
Court of the land. We neod, I think, to emulate these standards if the profession 
is to play ita true part in the development of the nation. 


. A fall in competence and efficiency at the Bar must inevitably end has in fact been 

reflected by a corresponding fall of standards on the Bench. An additional cause 
which has made for the decline of standards on the Bench may perhaps be noticed. 

Before the advent of independence, appointments to the Bench were not infrequently 
made on considerations other than those of fitness and merit; communal and poli- 
tical considerations often prevailed. It cannot be said that after the attainment of 
freedom the true tests have been applied in the recruitment of the judiciary. It has 
been said that the remuneration of the High Court and Supreme Court Bench com- 

pared to emoluments in practice at the Bar is so small that it does not attract the 
really fit man to the Bench. I am not sure whether this disparity in remuneration 
should necessarily act in the manner suggested. Such a disparity between incomes 
on the Bench and at the Bar has existed and still exists in most countries. Yet 
it has not prevented some of the best talent at the Bar being made available to the 
judiciary. What, I think, we need is the establishment of traditions which would 
make a seat on the Bench a coveted objest even for those who enjoy a large practice 
atthe Bar. Such a tradition can be established if it became an unwritten convention 
invariably followed that only the most deserving and the ablest men at the Bar would 
be invited to sit on the Bench. If such a standard of selection were started and 
maintained the Bench would perhaps regain in the estimation of the public and the 
citizen the high reputation it once enjoyed. It would then be easy for leading members 
of the Bar to sacrifice their practice in order that they may attain the great and 
honoured position of a Judge. ] 


A far graver question is the maintenance of moral standards. It is being widely 
asserted that the lawyer of to-day is not only less efficient and competent than 
that of the older generation, but that he is wanting in integrity and in codes of con- 
duot indispensable to the profession. I do not know if these assertions are well 
founded. But I do feel that the very fact that suggestions of this character are 
being made should be enough to call forthe most anxious ifttrospection on our part. 
The profession is an important limb of the system of administration of justice where 
integrity and purity are essential. Lawyers are by the very nature of their training 
‘and occupation in the forefront of activities which make for national progress and 
development. It would, indeed, be & serious impediment not only to the due admi- 
nistration of justice but to the development and growth of the country if its lawyers 
should not bear the stamp of integrity and if they fail to adhere to and maintain the 
highest standards of conduct. The question therefore merits earnest consideration 
in all its aspects at the hands of lawyers and their organizations. 

Brothers of the Bar, you will pardon me, if, instead of delivering a thesis on some 
legal topic, I have preferred to put before you a few thoughts uppermost in my mind 

ing matters which touch the profession. 

I thank you once again for the honour you have done me. 


i * 
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DEBTS OF HUSBAND AND WIFE. 


Ax all-pervading, an all-important conception of modern law is cy, but the 
early Roman law did not admit agenev in any single department either in the con- 
veyances of properties or in the making of contracts (Introduction. to Roman Law 
by Dr. Hunter, 7th Edition, page 91). Hindu law, however, admitted the theory 
of agency from ancient times in respect of the debts of husband and wife. In the 
view of Hindu lawyers the liability of one person to diseharge debts contracted by 

, another springs from three different grounds, viz. 
(1) The religious duty of sons and grandsons to pay the debts contracted by their 
. father and grand-father in order that they may be free from the sin of their debta. 

(ii) The moral duty of discharging a debt incurred by one whose assets have 
passed into the possession of another; and 

(iii) The legal duty of paying the debt incurred by one person as the express or 
RS agent of another or gs having authority bestowed by Hindu law to act on 
behalf of another. 

The third source of liability contemplates agency and the most common case of 
agency is that of husband and wife. The general law is that the husband and wife 
are not, under Hindu law, liable for the debts contracted by each other, except 
when they were contracted by one as the agent of the other, or when they were con- 
tracted for household necessaries, in which case agency could be implied. (Mt. Sin. 
v. Mg. Po} and Ram Charan v. Van Halteren?.) It is said that the notions-of Hindu 
law in respect of pious obligation of sons and grandsons are interesting. Similarly 
it can be said that the notions of Hindu law in respect of debts of husband and wife 
are equally interesting. Before discussing the history and development of Hindu 
law in this respect, it would be better to know the views of ancient text writers. 


Anorent TEXTS. 


The ancient Hindu lawyers whose viewa are important on'this point are: 
(1) Vishnu, (2) Kautilya, (3) Yajnavalkya, (4) Narada, (5) Brihaspati, and (6) Ka- 
; tyayana. f 
(1) Views of Vishnu: 
a vir Riga, d 
a+ wired sfrgat a 
(Vishnusmriti 6/31/32 ; Vyavahara Kalpataru 122; Smritichandrikd, Gharpure's 
Ed., 175; Vivada-Ratnakara 59; Vivada Chintamani 28 ; Viramitrodaya 2/46) 
“A woman is not liable to pay the debt of her husband or son; neither the husband nor son 
is liable to pay the debt of a woman who is his wife or mother". ape 
(2) View of Kautilya : 7 
area: ale d arama Tega | ett aisia- 
sifavfr fred saat afar: 1 Regae: d 
"(Kautilya-Arthasastra 3/11). 
Kautilya (who is also called Chanakya or Vishnu-gupta) says :— 
“Debts contracted (from each other) by either husband or wife, either a son or & father, or 
. any one among brothers of undivided interest shall be irrecoverable.....À wife who haa not heard 
of the debt, shall not be caught hold of for the debt contracted by her husband, excepting in the 
case of herdsmen and joint oultivators. But a husband may be caught for tho debt contracted 
by his wife." ‘ 
(Kautilya’s Arthasastra, by R. Shama Sastry, 2nd Ed., p. 215). 
(3) View of Yajnavalkya : 


Yajnavalkya says :— : 
(3) a afeeafagarat a gaa ad frat à (3) sd fea ia cer at ag ay d 
ange geata ofa: ete dura wad aragi meae age d 
(3) diferi, a0 A 
eu geranean gena RRTRTSITT N ee 
1 (1911) 121. C, 28. 3 (1909) 101,0: 9. 


$ THE BOMBAY LAW REPORTER. 


(1—Yajnavalkya 2/46; Parashara Madhava 268) 
(2—Yajnavalkya 2/48; Smriti Chandrika, Gharpure’s Ed., 


'Ratnakara 59). 


[vor. Liv. 


175; Vivada 


(8—Yajnavalkya 2/49; Smritichandrika, Gharpure’s Ed., p. 176; Parashara 


Madhava 270; Vivada Ratnakara 60). 


“A woman need not pay a debt incurred by her husband or son, nor a father that contracted 
by the san, except when it is incurred for family purposes, nor likewise a husband that of the 


wife” 


“The debt of the wife of a herdsman, wintner, dancer, washerman or hunter should be paid 


by hee husband ; for th- 


““yvelihood depends upon them.” 


"A woman should pay the debt agreed to by her or which is contracted by her jointly with 
- her husband, or which is incurred by herself. She is not liable to pay any other debt.” 


Yajnavalkya 2, 46, 48 and 49). 
.(4) View of Narada : 
Narada says :— 
a ea «frm seg ged ura 
HAT Tat ae Tapa AIT di 
aes 2a el 
amagar fagar fagar ar yea d 
a at afana qur mdi H 
Tei Smriti 4/17). 
TT maia cysts nu wae | 


anaa tat gearig Turc d 


(Narada Smriti 4/18). 
ST acsi lear e i 


dub aera q/ pis wo TETRAN, U 


(Narada Smriti 4/19) 


T OS T T 


Tear wi gad faea: Ww gag I 


(Narada Smriti 4/20) 
mg ania oh anan WIRERISRAT | 
aise ergy wear qu TW à 


(Narada Smriti 4/21) R 
THAT FLAT q: fen d 
at aig: od wad wearer ei CNW 

(Narada Smriti 4/22) 


saeia garar st gu | 
Pisa: eta: effert at 
(Narada Smriti 4/23) 
afam eafottat a saat p aT, OU 
gi qur Tred STD WNTqW d 
(Narada Smriti 4/24) 
art Se a wet a Arafat PeR t 
warafy: wi Rd afa aea ou 
(Narada Smriti 4/26). 


(1) “The wife must not pay a debt contracted by her husband nor one contracted by her 
son, exoept if it had béen promised by her, or contracted in common with her husband.” 
(2) . “A sonless widow, and one who has been enjoined by her dying husband (to pay his 


debt) must pay it. . Or (it must be paid) by him who inherits the estate. 
the debts goes together with the right of succeasion.” . 


(For) the liability foe _ 


(8) “A debt contracted by the wife shall never bind the husband, unless it had been con- 
tracted at a time when the husband was in distress. Household expenses are indispensably 


Á' 


(4) “The wives of washermen, huntemen, oowherds and distillers of spirituous liquor are 


exempt from this rule. 


The income of these men depends on their wives, and the household. 
expenses have algo to be defrayed by the wives.” 


(5) “If a woman, who haa a son fors&kes her son and goes to live with another man, that 
man shall take her (separate) property. If she has no property of ker own, her son (shall take 


the property of her husband)". 


(0) “If, however, a woman repairs to another man carrying her riches and offspring with 
her, thát man must pay the debt contracted by her hasband or he must abandon her.” 

(Ty "He who has intercourse with the wife of a dead man who has neither wealth nor a gon, 
shall have to pay the debt of her husband, because she is considered as his property." 

(8) “Among these three, the taker of the wealth, the protector of the widow, and the son, 
he is liable for the debts who takes the wealth. The son is liable, on failure of a (protector of the) 
widow and of an heir ; the protector of the widow on failure of an beir and of a son.” 

(9) “Debts contracted by the husbands of the last ‘Swairini’ and of the first -Punarbhá" ; 


‘must be paid by him who lives with them.” 


(10)" A wife, a daughter-in-law, a woman entitled to maintenance, and the attendants of 
the wife; by these, have debts to be paid aa also by one who live on the produce ef land (in- 


herited fróm the debtor)." 


(Narada Smriti IV, 18 to 26 Sacred Books of the East, Vol. I, pp. 46 to 49, 10 to 28). i 
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(5) Views of Brihaspat : 
Brihaspati says :— 
SEDI wear 3 qafa ama: at: | 
chard g ata amama magik: | 
(Brihaspati Smriti Chandraika, Gharpure's Ad p. 172; Vivada Ratnakar 64; 
Viramitrodaya 2/50; Vivada Chintamani 20). 
etfesen Tercer Tae RH TRRITR, | 


` 


APACS ET ATTA AT simu qq o 
(Bribaspati Vivada Ratnakara 60; Dharmakosha Viyavabarakanda, p. 708) 

(1) “The liability for the debts devolves on the successor to the estate, when the son is 
involved in calamity, or on the taker of the widow, in default of a successor to the estate.” 

(3) “Debts contracted by the wives of distillers of spirituous liquor, hunters, washermen, 
herdsmen, barbers or the like persqua, shall be paid by their protector, (for) they were contracted 
for the affairs of their husbands." 

(Brihaspati, XI, 52, 58 ; Sacred Borks of the East, Vol. XXXIII, p. 329.) 
: (6) Views of Katyayana: 
Katyayana says :— 
(1) Airaa giriq WW" d 
MNT FAT AT AY: N a) 
(Katyayana Apararka 2/46; Smriti Chandrika, Gharpure’s Ed. p. 174; Vivada 
Ratnakara 56; Parashara Madhava 268 ; Vyavaharamayukha, Kane’ s Ed., 188). 


(3 ) d wfrqd gener career, | 
(Vyavaharmayukha, Kane’s Ed., 188; Smriti Chandrika, Gharpure's Ed., 175 ; 
Vivada Ratnakara 57; Vyavahara Kalpataru 121). 


(3) adarta at wat gaat Rub cam d 
asai ar ureur aa enea fena ou 


(V; cu Kane's Ed., 189; Apararka 2/49; Smriti Chandrika, 
Gharpure’s Ed., 176; Vivada Ratnakera 60 ; Parashara Madhava 270 ; Vivada 
Chintamani 29). 

(1) “A debt contracted for the purposes of the family by the slaves, the wife, the motber, the 
pupil or the son, even without the oonsent of the head of the family, when he is gone: abroad, 
should be discharged by the head of the family. This is the view of Briga.” 

oO “What has been promised or what has been ratified after it was contracted must be 


(8) “Ifthe dying husband has asked his wife to pay his debts she should be made to pay 
them, if she has taken his assets, although she may not have consented to pay the debte.” 


Tus LAW AS PROPOUNDED BY ANCIENT TEXT-WRITERS. 


The law as propounded by ancient text-writers in respect of the debts of husband 
and wife is in brief as follows :— 

(1) A woman is generally not bound to pay a debt contracted by her husband ; 
similarly, the husband i$ not bound to pay the debt incurred by his wife. 

To this general rule we get the following exceptions :— 

(a) Thedebts of the wives of herdsmen, wintners, dancers, washermen, hunters, 
eto., are to be paid by the husbands. The reason adduced is that the livelihood of 
such husbands depends upon their wives. 

' (b) A woman is also liable to pay the debt which is admitted by her. 

(c) So also a debt which is contracted by a woman jointly with her husband 
should be paid by her. 

(d) Similarly, if the husband enjoined his wife on his death-bed to pay his debt, 
that debt should be paid by her. 

(2) Ifa woman repairs to another man, carrying her riches and offspring with 
her, that man must pay the debt contracted by her husband. . 

(8) He who has intercourse with the wife of a deceased person having neltiver 
wealth nor son, is liable to pay the debt of her husband. 

. , ° 
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(4) The general rule is that debts follow assets. In the above rule, the person 
who has intercourse with the wife of a deceased person ia liable to pay the debt of 
her husband, on the ground that the woman is considered as his property. 

i ©) When the wife contracts a debt for household purposes that is to be*paid by 
er husband. 


Tun Law AS DEVELOPED BY COMMENTATORS, 


The principal commentators who have discussed at some length the law in respect 
of the debts of husband and wife are only two :— 

(1) Asahayacharya, a commentator on Narada Smriti (who flourished between 
700-750 A. D.), and 

(2) Vijnanesvara, the well-known commentator of Vajnavalkya Smriti (who flouri- 
shed in the latter half of the 11th century). 

i View of Asahayacharyg, 

A woman need not pay a debt contracted by her son unless she has promised 
herself to repay it. Similarly, she is not bound to discharge a debt contracted by her 
husband, unless she should have contracted it jointly with him, or if he should have 
enjoined her on his death-bed to pay his debts, or if she has inherited his property. 
A widowed woman who has no son is bound to pay the debt of her husband, if he has 
commissioned her to do so on his death-bed, or if his property has passed to her. If 
she is unfit to take the estate, her husband's debt must be repaid by those who have 
inherited the estate. Asahayacharya lays special stress on the rule “ debts follow 
estate" by saying that the property and the liabilities go together. As regards 
second marriage, Asahayacharya saya that if a widow who has a son, blinded by 
love, forsakes her son and betakes herself to another husband, taking Stridhan with 
her, the Stridhan shall belong to her second husband and not to her sons. If, however, 
& woman who has no separate property of her own, goes to live with another man and 
takes her first husband's property with her, the property shall not belong to the second 
husband. If a widow who has a young son takes her deceased husband's property 
and goes to live with another man, the latter is bound to pay the debts contracted by 
her first husband. A question may crop up as to who is liable for the debts of a 
deceased man, whose property has been taken by his heirs while his wife through 
property has acceded to another man, and while his son remains both penniless and 


arya says that the decision would be as follows :— 


Le deprived of the protection of his mother. Relying on the view of Narada, Asaha- 
A i 


Between the aforesaid three persons, the heirof the wealth and no other person 
ble for the debt. If there is no heir, owing to the want of assets, the son would 


h 
bd if there is no widow; and if there is no son, the widow's husband would be 


blé, The respective liability of the son and of the taker of the widow reste on the 
‘cumstances of each case. If the widow is a young and handsome woman of high 
igi, her second husband haa to discharge the debt of her first husband, according 
tthe maxim that she is considered as his property. If, however, she is kept like 
Hand-maid and receives a mere livelihood from the man who has taken her, the eon 
d to pay the debt. 
/ q'It may be noted that in deciding the liability of a wife*to pay the debts of her 


Husband, Asahayacharya lays particular stress upon the taking of assets. 


_.’ (Asahayacharya on Narada Smriti IV, 16 to 25). 
View of Vijnanesvara. 

Vijnanesvara mentions the general rule that à wife need not pay a debt contracted 
by her husband, nor a husband pay a debt incurred by his wife, except when it is 
contracted for family purposes. By way of expansion, he says that, by whomsoever 
„a debt is contracted for family purposes, it should be paid by the head of the family, 
and that in his absense, it should be paid by those who are entitled to take his 
estate. He then relies on the exception of Vajnavalkya (that the debt of the wife 
of a herdsman, wintner, dancer, washerman or hunter should be paid by the husband) 
and says that the cases given in this exception are illustrative, and that, therefore, 
«hose persons whose livelihood depends upon their wives, such as fisherman, potter, 


e 
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ete. should pay the debts contracted by their wives. Sulavani also agrees with this 
view and says that in the aforesaid exception, the wives of foresters can be included 
(Sulapani IT, 48). 

Yajnavalkya says that a debt admitted by a woman, or which was contracted 
by her jointly with her husband or by herself alone, should be paid by her, and 
that she is not bound to pay any other debt (Yajnavalkya II, 49). 

Vijnanesvara says that tho aforesaid verse is an exception to the rule that a wife 
should not pay a debt incurred by her husband. As regards the aforesaid verse it 
can be said that it need not be mentioned that the three kinds of debts mentioned 
therein should be paid by the woman, as there can be no doubt about her liability 
in those cases. Vijnanesvara says that the auswer to such a criticism is as follows :— 

Manu has said :—'' A wife, a son and a slave, these three are considered to have 
no property. Whatever they earn becomes the property of him to whom they 
belong." In view of this text these three persons are without any property and 
a doubt may be entertained #bout the non-payment of agreed debts. It is for clear- 

. ing that doubt that the aforesaid verse has been given. It is further to be noted that 
the text of Manu, referred to above, does not (so says Vijnanesvara) lay down the 
incapacity of women and others to hold property. 


Yajnavalkya has said in the aforesaid verse that a Fur bas to pay any 


debt means 





COMPARISON WITH OfuusyemERE ser DJ 


If old reported cases be gone into, it appears that there are various conflicting 

decisions and that those decisions display an ignorance of the position of ancient 
‘Hindu women. If the women’s position under the ancient Hindu law had been 
properly studied by having reference to ancient texts, much of the conflict appearing 
in the old decisions would not have arisen. It would be interesting to compare the 
woman’s position under Hindu law with her position under other systems. Under 
Roman law, in early times, when marriage was entered into with coventio in manum, 
the wife came completely under the manus or marital authority of the husband, 
and all her property became his. 
; “There was indeed a stage in the history of Rome when the position of a wife was almost 
identical with that of a slave or child under the paternal power. A wife in manu viri could enjoy 
no rights of property, and she was described, not inaccurately, from a technical point of view, 
ag the daughter of her husband” (Introduction to Roman Law, by Hunter, 7th Ed., p. 32). 

In Roman law the husband acquired over the person and property of his wife, 
rights which are unknown to modern jurisprudence. He had full authority to 
chastise her or to sell her or even to kill her. All her property became his, and even 
after his death she was Subject to the tutelage of guardians appointed by him by his 
wil. As the Roman law advanced, the effect of manus lost much of its harshness. 

By the Code of Napoleon, the parties to a marriage were declared competent to 
make any special agreement in respect of the property, or any general agreement that 
they intend to be married either under the Law of Community or under the Law of 
Dowry. By the Law of Community, the whole moveable property belonging to 
the married parties on the day of, or subsequent to, the marriage, as well as immove- 
able property acquired during marriage, belong to both the husband and the wife 
jointly. But it is to be noted that the husband alone has the right of alienating it, 
though the wife’s consent is in certain cases necessary. Independently of express 
contract, the Code of Napoleon does not allow much independent power to woman 
over her property during coverture. (Code Napoleon, Arts. 1387-1581). 

Before the Married Women’s Cnr Act, the property of the yi 
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disposal over the chattels, and limited power over the real estate. The only property 
over which the English woman possessed independent and complete-power was her 
paraphernalia, consisting of her bed, apparel, and her ornaments. After the Married 
Women’s Property Act, the wages and earnings of any married woman, acquired or 
gained by her in any employment, occupation or trade, and also money or other 
property, acquired by her through the exercise of literary, artistic or scientific skill 
became her separate property, over which she had absolute right. (Hindu Law of 
Marriage and Stridhan by Dr. Banerji, 4th Ed., pp. 361 and 362). 

The Mitakshara, under the term Stridhana, includes all kinds of property lawfully 
obtained by a woman. As regards her power of disposition, Hindu law divides 
Stridhan, or a woman's separate property, into two heads: 

First, Saudayika property; and second non-Saudayika property. As regards 
Saudayika property the Hindu woman’s absolute dominion was admitted from ancient 
times. Katyayana says :— 

“The independence of women who have received the Salayika wealth, is desirable (in re- 
gard to it) for it was given (by their kindred) for their maintenange out of affection, The power 
of woman over Saudayika at all times is celebrated both in respect of gifts and sale, according 
to their pleasure, even in the case of immoveables.” (Katyayana quoted in Vvyavhara Mayukha 
1v. 10, 8-Mandlik’s translation, p. 94). i 

A woman’s power of disposal, unaffected by her husband’s control, is not limited 
to Saudayik property but extends to other properties as well. Devala says :— 

“A woman’s maintenance, ornaments, perquisites, gains, are her Stridhana. She herself 
has the exclusive right to enjoy it. Her husband has no right to use it except in distress. In 
case of consumption or disbursement without cause, he must refund it to the wife with interest.” 
Vyavahara Mayukha iv 10, 10-Mandlik's translation, p. 94) 

From what has been said above, it will appear that in ancient times, & woman's 
position under Hindu law was better than her position under other systems. The 
remarks of Sir Henry Maine in this connection may be noted :— 

“The settled property of a marred woman incapable of alienation by her husband, is well 
known to the Hindus under the name of Stridhana. It is certainly a remarkable fact that the 
institution seems to have been developed among the Hindus at a period relatively much earlier 
than among the Romans.....The definition of Stridhana or woman’s property, given in one of the 
oldest and most authoritative of the Hindu juridical treatises, the Mitakshara, is as follows :— 
‘That which is given to the wife by the father, the mother, the husband, or a brother, at the time 
of the wedding, before the nupital fire.’ Upto this point the doctrine has concurrence of all the 
schools of Hindu law, but the compiler of the Mitakshara adds a proposition not found elsewherec— 
“Algo property which she may have acquired by inheritance, purchase, partition, seizure or 
finding, is denominated by Manu and others as woman's property.....If all this be Stridhana, 
it follows that the ancient Hindu law secured to married women, in theory at all eventa, even 
greater degree of proprietary independence than that given to them by the Modern English Married 
Women’s Property Aot." (Maine in his early History of Institutions, pp. 821 to 324). 

It is this peculiar feature of Hindu law which caused considerable perplexity to 
Anglo-Indian Judges, in giving decisions in of the debts of husband and wife. 
Further, we are to hote that all-pervading, all-important conception of modern law 
is agency, but the early Roman law did not admit agency ip any single department 
either in law suite, or in the conveyance of property, or in the making of contracts. 

(Vide Introduction to Roman Law by Dr. Hunter, 7th Ed., p. 91). 

Hindu law, however, admitted from the earlicst times the theory of agency in 
respect of the debts of husband and wife. The absence of clear conception, in this 
respect, also tended to create conflicts in earlier judicial decisions on the debts of 
husband and wife. 


PRESENT LAW 


If we critically analyse the decisions of various Courts in respect of the present 
Hindu law of debts (debts of husband and wife) we can deduce the following pro- 
positions :— E 

(1) Ahusband is not liable for a debt contracted by his wife unless she had 
express authority.from him, or under eircumstances of such pressing necessity that 
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his authority may be implied. (Pusi v. Mahadeo Prasad! ; and Girdharilal v. W. 
Crawfood.*) l 

(2) So also a husband is not bound to pay his wife's debts even for necessaries, 
when she has left his house on account of his marrying a second wife. (Virasami v. 
Appasami?.) 

(3) Under Hindu law a widow is under a pious obligation to discharge her husband's 
debts even though time-barred, unless they are repudiated by the husband. 
(Bhagwat Bhaskar v. Nivratti Sakharam.*) 

(4) The obligation of a widow, getting her husband's property, to pay his debts 
has been regarded to be a pious duty coming under the head of religious benefit. In 
this connection it must be borne in mind that there could not be any such duty when 
the debts were incurred for immoral purposes, or when they were repudiated by the 
husband during his lifetime. (Jayanti Subbiah v. Alamelu Mangamma' ; Chetty 
Colum Comara Venkatachalla Reddyer v. R. Ranga Swamy Strumunth Iyengar 
Bahadur*; Bajrang Singh v. Govind Prasad ;" Bhagwat v. Nivritti). 

(5) A Hindu married woman who contracts ¢ebts jointly with her husband is 
liable to the extent of her Stridhana only and not personally. (Narotam v. Nanka? ; 
vide also In re the Petition of Radhi’). 

(6) A Hindu married woman as such is, under the Indian Contract Act, not in- 
competent to contract if she is otherwise qualified or, in other words, if she is other- 
wise not disqualified. According to Hindu law a female is not, on account of sex, 
absolutely disqualified/from entering into a contract. In the enumerations of persons 
incompetent to contract given by Manu, Yajnavalkys, Katyayana and Gautama, 
a woman as such is not included ; and marriage, whatever other effect it may have, 
does not take away or destroy any capacity possessed by her in that respect. (Nathu- 
bhai Bhailal v. Javher Raijt^; vide also Colebrooks’ Digest, Book IL, Chapter IV, 
texts, 57, 58, 61 and 66). 

(7) Under Hindu law & wife who has voluntarily separated from her husband, 
without any circumstances justifying her separation, is liable for debts contracted by 
her even for necessaries, although without her husband's consent; but her liability 
is limited to the extent of any Stridhan she may have. (Nathubhai Bhatlal v. Javher 
Raiji}). 

718) Husband's debts take precedence over the claim of his wife or widow for 
maintenance and residence. (Jayanti Subbiah v. Alamelu Mangamma??). 

(9) A wife has an implied authority to pledge the credit of her husband which, 
however, is confined to the household necessaries. (Virasami Chekti v. Appasams 
Chetti? and Pusi v. Mahadeo Prasad"), 

(10) The aforesaid authority is not taken away by the husband’s insanity ; 
but it does not bind him by her misappropriations. (Gomathi v. Avu Ammal and 
Simpson v. Bachman). 

(11) The general law is that the husband and the wife are not liable for the debts 
contracted by each other, except when they were contracted by one as the agent of 
the other, or when they were contracted for household necessaries, in which case 
agenoy could be implied. (Mg. Sin. v. Mg. Po" and RamCharanv. Van Halteren??). 

(12) Payment out of her own money by a Hindu wife of her husband's debts 
during his lifetime must Be regarded, in the absence of any evidence to the contrary, 
as a voluntary payment which will not support her alienation, after her husband's 
death of pro erties descended to her from him. (Bhawant Kunwar v. Himmat 
Bahadur™ ; vide also Himmat Bahadur v. Bhawani Kunwart?). 


1 (1880) I. L. R. 3 AIL 122. 11 (1876)I. L.R.1 Bom. 121, 

2 (1886) LL.R. 9 All, 147. 12 (1902) LL.R. 27 Mad. 45. 

3 (1868) 1 M. H. C. R. 375. 13 (1803)1 M. H. C. R. 375. 

4 (1914) I. L. R. 39 Bom. 113, 14 (1880) I. L. R. 3 All. 122. 
8.0. 16 Bom. L, R. 738. 15 (1983 )I. L. R. 56 Mad. 964. 

5 (1902) L L. R. 27 Mad. 45. 16 (1914)13 A. L. J. R. 66. 

6 (1861) 8 M. I. A. 319. 17 (1911) 12 I. C. 28. 

7 [1935] A. I. R. Oudh 373. 18 dn 10'I. C. 9. 

8 (1882) L L. R. 6 Bom. 473. 19 (1911) I. L. R. 33 AIL 842, r.c. 

9 (1887) I. L. R. 12 Bom. 228. 20 pone L R, 30 All. 352, 

10 (1876) I. L. R. 1 Bom. 121, 123. 
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(13) It is to be noted that payment of debts must be made bona fide in discharge 
of the widow's duty to pay all ner husband's debts equally as far as possible, and that 
she must act fairly to all the ereditors as a body and not unduly prefer any one of 
such creditors. (fangilbhat Kalyandas v. Vinayak Vishnu). 


FivE-FOLD PROCESS 


The duty of a Judge is said to be not to make the law but to administer and 
interpret it. The Judges, however, while professing to interpret and admuuster 
law, have sometimes mude it by a tive-fold process, tue process being as under :— 

(1) To separate legal directions from moral mjuuctions ; 

(9) ‘Lo mterpret ambiguous and conricting texts. 

(in) To apply the principles of analogy. 
(iv) To aeauce proper corrolaries. aud 
(v) To proclaim rules according to the principles of justice, equity and good con- 
science on the points on which tne law 18 sent. è 

ln writing tue aroresaid. article, tne aforesaid five-fold process has been adopted, 
and an attempt 18 made to explam Hindu iaw 1 respect of ueots of nusband aad wite, 
giving at the same time not ouy what the law is buc now 16 came to be what 1b is. 


Ram Kxstav RANADE, LLM. 


REVIEWS. | 


The Supreme Court of the United States. By C. E. Hucnuzs. BomBAY : Oxford 
University Press, Oxford House, Appoiio Bunder. 1951. Cr. 8 vo. Pages 263. Price $3. 


Tan aim of writing this readable and fascmating volume is “to aid in the inter- 
pretation of an mstitution which despite its constant and unique service is a mystery 
to most of our people, to asaist those, who are not aiming to become legal scnolars, 
to understand something of 1te origin, of the prmerples tuat govern it, ot ite methods 
and of the important results of its work." ln tne United States the Supreme Court 
has been in operation for a century and a haif, it has served as a palladium of liberty 
to their peoples, and it has served as & model for younger nations to copy. ln India, 
we have our own Supreme Court nearly two years ot age. It has jusutied ita exis- 
tence by the independence it has shown. "Luis nttle book will be an mterestang study 
to those who are constitution-mmded in India. 





——— 


Law relating to Hospitals and Kindred Institutions : Supplement to (1949) Second 
Edition. By B. K. SPELLER, LL.B., Barrister-at-Law. LONDON (W. C. 1): H. K. 
Lewis & Co. Ltd., 186 Gower Street. 1951. Demi 8vo Pages vui and 87. Price 
125. 6d., net. 

Tan second edition of the Law relating to Hospitals appeared in 1949. The 
first edition of the work crystallised for the tirst time law governing hospitals—both 
statute law and case-law. Since the date of that edition hospitals have multiplied 
in England and the Commonwealth, and the habit of the people to go and stay in 
hospitals has increased. ‘These have brought the law relating to hospitals into pro- 
minence. Since 1949, the date of the second edition, cases have been decided by law 
Courts and new Orders have been promulgated under the existing statutes, viz. 
registration, licensing and insurance of hospital motor vehicles and hospitals used for 
hospital purposes ; ornematographs in hospitals ; and the area nuramg commuttees 
established under the Nurses Act 1949. ‘I'he supplement brings up to date the law 
contained in the second edition, and ought to form an indispensable adjunct to it. 





The Indian Limitation Act, Vol I. By V. V. Currauzy, B.A., LL.B., Senior Advocate 
Supreme Court of India, and S. APPU Rao, B.A., LL.B., Advocate, Madras High 
Court. NagPUER: The All India Reporter, Ltd. Congress Nagar. 1951. Third 
Edition. Roy 8 vo. Pages xxxii and 951. Price Hs. 18.* 


1 (1887) I. L. R. 11 Bom. 666 
Ld 
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Duane the ten years that have elapsed since the last edition of this work was 
published, there have been many legislative amendments in the text, and the number 
of decisions delivered by the Courts of India is legion. The endeavour of the 
well-known commentators has been to bring the text of the Act and the decisions 
delivered under it up to date. The Indian Limitation Act is an important proce- 
dural Act, and its provisions come before the Courts almost every day for interpre- 
tation or application to new sets of circumstances. The legal profession will do 
well to add this work to their armoury of law books. Like other volumes in A. I. R. 
Commentaries this volume is thorough and exhaustive. 





The Indian Digest, 1946-1952. By V. V. CHrTALEY, B.A., LL.B., Senior Advocate, 
Supreme Court of Indis, and S. Arry Rao, B.A., B.L., Advocate, Madras High 
Court. Bombay: The All-India Reporter Ltd., 1951. Vol TI. Price Ra. 16. 


Tars, the second volume of the Indian Digest, has appeared with a speed characteri- 
atic of the A. I. R. House. It contains titles from the Criminal Procedure Code, 
s. 162, to Indian Law. The style of printing and arrangement of titles and sub- 
titles are as described in our review of the first volume. Law is a science which 
progresses from day to day in its process broadening down from precedent to pre- 
cedent. The value of a Law Digest consists in its being up to date. 





Mercantile Law.. By M, J. Serasa, Ph.p., Bom. BaxgisTER-at-LAW. Bombay : 
Standard Accountancy Publications, Ltd., 204 Hornby Road, Fort, 1951. Roy 
8vo. Pages 546 and oxii. Price Rs. 11-4-0. 


Tuar a new edition of this book should have been called for within a year and a half 
of ita first publication speaks for its popularity with those who are interested in 
commercial law. The book is primarily meant for students who need a comprehen- 
sive text-book dealing with the various topics of mercantile law. The present 
edition has been revised and brought up-to-date in the light of recent legislative 
amendments. A notable feature of this edition is the inclusion of chapters on 
industrial law dealing with such subjects as the law relating to factories, workmen’s 
compensation and payment of wages. The ludicity of the author’s exposition will 
commend itself to students who are in search of a handy and reliable guide to the 
atudy of mercantile law. 


Judgments and how to write them. By SHAMBHU DAYAL SINGH, M.A., LL.B., of the 
Uttar Pradesh Civil (Judicial) Service. ALLAHABAD: The University Book 
Agency, 15B Elgin Road, Post Box 63. 1951, Demi 8 vo. Pages 176. Price 
Rs.10. 


Tas book deals with an unusual subject, viz. the writing of judgmente. It comes 
from the pen of & tried Judge, who probably had his own difficulties to surmount in 
the writing of judgments, and who has chosen to give the benefit of his experience to 
neophytes in the line. It is difficult to define easentials of a good judgment. Much 
can be learnt by a study of judgments delivered by the Privy Council, which are 
models of perfection. A former Chief Justice of Bombay, Sir Lawrence Jenkins, 
required arguments in cases before him on certain lines. First of all, facts were 
narrated and the findings from them neatly orystallised. Then, resort was made to 
the wording of the statute law or textual law, and their provisions were examined in 


all their bearings. - Next, decided cases bearing on the subject were gone into, and . 


the rules of law enunciated in them were examined with special reference to the facta 
in thoss cas3s. Lastly, came the application of the principles of law to the case in 
hand. And the learned Chief Justice followed the same order in the judgments 
which he delivered. The author has here dealt with judgments in general and em- 
phasised on judgments in trial Courts, in civil and criminal cases. He has also dealt 
with the question of punishments in, criminal cases. Judgments in appeal are dwelt 
upon in a chapter by itself. The book ought to be useful to new or expectant Judges. 
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Principles of Dharmashastras. By B. N. CHOBE, B.A., LL.B., Senior Advocate, 
Supreme Court of Indis. HvpxmRABAD (Dn.): The Author, Kesari Building, 
1951. Roy 8 vo. Pages xii and 122. 


UxzxkE any other system of law, Hindu law is saturated with the ideas of religion, 
and its basic roots are to be found in the triple sources of Shruti, Smriti and Niban- 
dhas. These have undergone changes demanded by the changing times. It is at all 
times very interesting and instructive vo trace a doctrine to the germ of its basic 
text. This the author has sought to do here. The author has in an introductory 
chapter examined the genesis of our current notions of marriage, sonship, family, 
guardinanship, partition, inheritance and stridhana. He has next taken up texte and 
their classification, and wound up his dissertation with the examination of 
sources of dharmashastras. The book deserves a thoughtful reading. 


The Prevention of Corruption Act, 1947. By Rames CHUNDER K. BAYES, LL.B., 
Pleader, Poona : Khandekar’s Law Book Depot, 10’ Budhwar Peth, 1951. Demi 
8vo. Pages viii and 64. Price Rs. 2-4-0. . 


Tus is an up-to-date edition of the Prevention of Corruption Act. The provisions 
of the Act are saddled with annotations, which call attention to cases decided under 
the Aot. Altogether it is a useful edition of the Act. 


The Representation of the People Ac', 1950. By R. Srintvasan and R. Mararv- 
: BuuTAN, Advocate, Madras. Mapras: Madras Law Journal Office. 1951. Demi 
8 vo. Pages x, 330 and xe. Price Rs. 14. 


. Tus Representation of the People Act, 1950, deals with the all important question 
of franchise of the citizens of India. The Act has already been amended twice. 
This is an annotated edition of the Act. It has made a very timely appearance, 
especially when the whole atmosphere is surcharged with the election campaign. 
We have to deal with adult suffrage, and the machinery set up for it is by no means 
free from complexity. It has novelty in its very make. The present book contains 
the text of the Act with annotations prepared not in the technical language 
for lawyers, but in simple language for Den The appendices contain the Par- 
lament Prevention of Disqualification Acts, 1950 and 1951, the Government of 
Part C States Act, 1951, and the Representation of the People (Conduct of Elections 
and Election Petitions) Rules, 1951. The book is an indispensable handbook for 
those fighting elections and also‘those engaged in conducting election petitions. 


Bombay Rules & Orders under Bombay Acts, 1949. Vol II, Bombay : Government 
Central Press. 1951, Roy. 8 vo. Pages 1781-1892 and cdlxxix. Price Re. 12-11-0. 


As remarked before, the Legal Department of the State of Bombay is far ahead 
that of its sister States and even of the Central Government. It has published the 
Bombay Acts in three volumes in loose leaf style, so that the compilation can always 
be kept up to date, and if an Act is repealed or amended, there are replacement 
pages to be substituted for matter which has become obsolete. Seely we 
have here recent Acts (pp. 3611-3746), containing from thesBombay Watwa Vazif- 
duri Rights Abolition Act, LXII of 1950 to the Bombay Wild Animals and Wild 
Birds Protection Act XXIV of 1951, and a good batch of replacement pages. Wo 
have also Vol. II of the Bombay Rules and Orders issued under Acts passed in 1949 
up to date. The advantage of having loose leaf volumes needs no emphasis. One 
has at his hands a scrupulously up to date edition of the Bombay Acts and Rules. 


The 
Bombay Law Reporter. 


JOURNAL. 
March 15, 1952. 


HISTORY OF APPEALS FROM INDIA TO THE PRIVY COUNCIL. 


Ir we make a survey of Exfplish legal history, it will be noticed that it was under 
the rule of Tudor Kings that the Privy Council extended its jurisdiction to hear 
appeals from the foreign or colonial dependencies of the Crown ; and as the history 
tells us it never afterwards lost this exclusive adjudication of appeals. It appears 
from the records of the Privy Council that appeals were first granted from Jersey 
in the reign of Henry VIII and in the year 1572, it exercised its appellate jurisdic- 
tion for the first time. When the British people acquired possession in India and 
established’ the Mayor Courts in the year 1726 at the three presidency-towns of 
Calcutta, Bombay and Madras, it was granted by the Charter of Geo. I that an 
appeal could lie from the decision of these Courts first to the Governors-in-council 
at the respective presidencies and then to the Privy Council where the amount in 
dispute exceeded the sum of 1000 pagodas. From this year “ the largest number 
of cases which come before the Privy Councilare brought from the Courts of British 
India, and special rules govern the conditions of appeal. Some provinces have their 
own regulations ; but a large part of the rules are uniform for the whole of British 
India. "t 

By stat. 13. Geo ITI, c. 63, granted in the year 1773 aright of appeal from 
the decisions of theSupreme Courts was recognised for the firsttime. The 18th. section 
of this statute enacted “ any person. thinking himself aggrieved by any judgment or 
the determination of the Supreme Court of judicature at Bengal should and might 
appeal from such judgment or determination to His Majesty in Council.” 

In the year 1774 a Charter of justice was issued. This Charter established tlic 
Supreme Court at Bengal and by the30th. section a right of appeal was reserved to 
suitors in civil causes on their petition to the said Court. But the appeal was not 
allowed where the amount in dispute was less than the sum of 1,000 pagodas, t.e. 
Rs. 4,000, and an appeal could also lie to the Privy Council from its decision. 

Stat. 37. Geo III, o. 142, empowering the King to establish the Recorders Courts 
at Madras and Bombay by s. 16 provided that an appeal should lie to the King 
in Council from such Recorders Courts: 

* In all cases by the provisions of each Charter of justice of Supreme Courts at 
Bombay, Calcutta and Madras a reservation is madeof the power of the sovereign in 
Council upon the petition of any person aggrieved by any decision of the Supreme 
Courts, to refuse or admit the appeal and to reform, correct or vary according to the 
Royal pleasure. ue 

An appeal could lie to the sovereignin council from the decision of theCourts of the 
East India Company. This right of sppe! was first granted to the suitors in such 
Courts in the year 1781 by 21. Geo, IMI, c. 70. Section 21 of this Act provided 
that the Governor General in Council was authorised to determine on appeals 
and references from the country or provincial Courts in oivil causes. This statute 
enaeted that all the judgments given by this Court will be “ final” and “ conclusive." 


But an appeal. will lie to. His Majesty in r civil suits only if the value of the uif is 
£5000 or upwards. . 


l Appeals from India Privy Counoil ie Morley’ Adminisization alos ipn, 
by Bentwich, p. 77. h. IV, Appeal to Her Majesty in Coun 
s 
e. e 
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The above Act imposed a restriction of the amount and made no rules as to how the 
appeals should be conducted when made from Indian Courts to His Majesty. It 
was therefore deemed necessary to frame certain rules regarding the time limit with- 
in which the petition of appeal was to be presented and rules relating to security 
for costs, etc. Accordingly Regulation XVI of 1797 of the Bengal Code was passed 
which enacted certain rules for the conduct of appeals. 

In the year 1801 the Governor General, who was previously a Judge of Sudder 
Dewany Adalut of Bengal, relinquished his judicial authority. But by the Regula- 
tion of 1802 he had power to hear appeals from the decision of Sudder Dewany 
Adalut of Madras. Thus we see that the Governor General had divested himself of 
the power of administering justice in Bengal, he still had an appellate jurisdiction 
from the decision of Madras Sudder Dewany Adalut. 

The year 1818 is another landmark in the history of the appeals from India to the 
Privy Council. In this year, the Governor General at Calcutta, who used to hear 
appeals from the decisions of Sudder Dewany AdalutMadras—(an authority which 
was conferred upon him by the Regulation of 1802 as meutioned above) relinquished 
this authority but the appeals could lie to the Privy Council instead. It is note- 
worthy to mention here that no restriction of the valuation of the suit was maintained. 
As a result, therefore, many appeals were filed in the Privy Council even where the 
amount was less than £5000. At the same time in all the presidencies “ reservation 
was made by the respective regulations of theSovereign’s right to reject or recieve 
all the appeals notwithstanding any provision in the Regulation." The right of 
appeal from Sudder Court of Bombay to the Privy Council was also established in 
this year. 

In the year 1831 an act of William IV was passed in England. By this Act a 
permanent Judicial Committee was appointed to dispose of the appeals and other 
matters referred to them by the Sovereign-in-Council. This Committee consisted 
of president of the Council, Lord Chancellor and several Judges of highest rank in 
the realm. The King was also empowered to add two privy councillors as members 
of the committee. “ Exclusive power was given to it to review all sentences of 
Courts abroad which were formerly appealable to High Court of Admiralty. In 
addition to it the entire appellate jurisdiction of the sovereign-in-council was directed 
to be exercised solely by the Judicial Committee. Four members, and since 1848, 
three members of the Committee form a quorum. "! 

The importance and extent of the jurisdiction of Privy Council can be summarised 
in the following words of Lord Brougham :— 

“ They determine not only upon questions of colonial law ın plantation cases but 
also sit as Judges in the last resort of all prize causes. And they hear and decide 
upon all our plantation appeals. They are thus made the supreme Judges in the 
last resort, over every one of our foreign settlements whether situated in those im- 
mense territories which you possess in the Hast, where you and a trading Company 
rule together not less than 70,000,000 of subjects or established among those ricoh 
and populous islands which stud the Indian Ocean and form the Great Eastern 
Archipelago or have their stations in those lands, part lying within the tropics, 
part stretching towards the pole, peopled by various castes, differing widely in habits, 
still more widely in privileges, great in numbers, abounding in wealth, extremely 
unsettled in their notions of right and excessively litigious, as all the children of 
the new world are supposed to be both from their physical and political constitu- 
tion. All this immense jurisdiction over the rights of property and person, over 
rights political and legal and over all the questions growing out of so vast and varied 
a province, is exercised by the Privy Council unaided andalone. It is obvious, that 
from the mere distance of those colonies and immense variety of matters arising 
in them foreign to our habits and beyond the scope of our knowledge any judicial 
tribunal in this country must of necessity be an extremely adequate Court of Review. 
But what adds incredibly to the difficulty is that hardly any two of the colonies can 
be named which have the same law and in the greater nifmber, the law is wholly 


1 History and Constitution of the Courte p. 218. 
end Legislative authorities in India, by Cowell, : 


* 
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unlike our own In our Eastern possessions these variations are, if possible, greater— 
while one teritory 1s swayed by the Mohamedan law, another is ruled by the Hindu 


law and this again in some of our possessions is qualified or superseded by the law. 


of Buddha; the English jurisprudence being confined to the handful of British 
settlors and the inhabitants of the three Presidenoies. '"! 

In 1838 an order in council was issued. This order limited appeals from Supreme 
Courts in India, firstly, in respect oftime, and, secondly, in point of valuation of suit. 
According to it an appeal could be filed within six months from the date of judgment 
and valuation of the suit was fixed at Rs. 10,000 instead of Rs. 50,000. ` 

In the month of July 1843 another act was passed.* This act made “ further 
regulations for facilitating the hearing of appeals and other matters by the judicial 
committee of the Privy Council.” This Act principally relates to appeals from 
ecclesiastical and Admiralty Courts. 

The Supreme Courts in India were replaced by the High Courts created under the 
Charter Act of 1861. These ffigh Courts were constituted by letters patent dated 
December 28, 1865, which eontained rules defining their jurisdiction and providing 
for appeals to the Privy Council. In 1866 the High Court of North Western Privinces 
was created under the Charter Act and rules for appeal were prescribed in the same 
form. Since 1902, the N. W. Provinces have been united with Oudh as the United 
Provinces of Agra and Oudh with a High Court at Allahabad. In 1916, High Court 


at Patna was established and in 1919 a High Court of the Punjab at Lahore came | 


into being. The High Court at Nagpur for Central Provinces was created by an 
Order-in-Council in 1935. 

The Charters of High Courts give a right to appeal to the parties in any matter 
which is not criminal from any final judgment ofthese Courts. This right so conferred 
is subject to the proviso that the valuation of the suit should not be leas than Rs. 
10,000 or that such judgment involves directly or indirectly some claim to property 
of that value. An appeal also lies from any other judgment when the High Court 
declares that it is a fit case for appeal. It is also provided in the charter that the 
High Courts may grant leave to appeal to the Privy Council from any preliminary or 
interlocutory judgment, decree or order in any matter not being of criminal juris- 
diction. 

In 1863 an Act was passed? which regulated the admission of appeals to the Soverei- 
gn-in-Council from certain judgmentsthatwere not subject to the Regulations. This 
Act was repealed by Act VI of 1874 which “consolidated and amended” the 
law. This act in turn was itself repealed by Act X of 1877 and then by the 
Civil Procedure Code of 1882.4 The procedure for the appeals to the Privy Council 
was contained in sections 594 to 616. These sections were re-enacted in sections 109 
to 112 and O. XLV of the Civil Procedure Code of 1908. The material provisions 
of the Civil Procedure Code, 1908, dealing with the appeals to the Privy Council are 
as follows :— 

Section 109 lays down that subject to such rules as may from time to time be made 
by His Majesty in Council regarding appeals from the Courts of British India, an 
appeal shall lie to His Majesty in Council in the following cases :— 

(a) From any decree 6r final order passed on appeal by a High Court or by te 
Court of final appellate jurisdiction. 

Decree is defined as the formal expression of an adjudication which so far as 
regards the Court expressing it conclusively determines the rights of the parties 
with regard to all or only of the matters in controversy in the suit and may ‘be 
either preliminary or final. A decree is preliminary when further proceedings have 
to be taken before the suit can be completely disposed of. It is final when such 
adjudication completely disposes of the suit. It may be partly preliminary and 
partly final. 


(b) From any decree or final order passed by a High Court in the exercise of 
original civil jurisdictiog. 


1 Lord “eee 8 Speeches, 1828, Vol. 3 Aot II of 1803. 
a, page 3 50. 4 Aot XIV of 1882, EE PRA 
9 6&7 Vio. o,38. P 7 . G ME n a E 
* * * 
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(c) From any decree or order when the case as hereinafter provided, is certified 
to be fit one for appeal to His Majesty in Council. 

In each of the cases mentioned above the amount or value of the subject matter 
of the suit in the Court of first instance must be Rs. 10,000 or upwards and the 
amount or value of the matter in dispute on appeal to His Majesty in Council must 
be the same sum or upwards or the decree or final order must involve directly or 
RO some claim or question to or respecting property of like amount or value 
8. . . 

Where the decree appealed from affirms the decision or final order of the Court 
immediately below the Court passing such final order or decree, the appeal must 
involve some substantial question of law. 

Section 111 of the Civil Procedure Code bars certain appeals. The section states 
that no appeal shall lie to His Majesty in Council from the decree or order of one Judge 
of a High Court established under the Indian High, Courts Act, 1861, or one of 
Judge of a Division Court constituted by two or more Judges of such High 
Court. Whenever such Judges are equally divided in epinion and do not amount 
in number to a majority of the whole of the Judges of the High Court at the time 

' being or from any decree which under section 102 is final. 

Section 112 enacts as follows:— 

Nothing contained in this Code shall be deemed :— 

(a) to bar the full and unqualified exercise of His Majesty’s pleasure in receiving 
or rejecting appeals to His Majesty in Council or otherwise howsoever, or 

(b) to interfere with any rules made by the judicial committee of the Privy 
Council, and for the time being in force, for the presentation of appeals to His Majesty 
in Council, or their conduct before the said Judicial Committee. 

Nothing herein contained applies to any matter of criminal or admiralty or vice- 
admiralty jurisdiction, or to appeals from orders and decrees of Prize Courts. 

So far we have discussed the nature of civil appeals. Now a reference of criminal 
appeals seems here necessary. With regard to the power of the Council to entertain 
appeals and the right of the suitors to prefer them, the general principle is that the 
crown has an inherent general right controlled by the Acts of the Parliaments to 
admit appeals from its subjects beyond the seas, but that orders in council and local 
rules are intended to regulate the manner in which that right shall be exercised. ''* 
The appeals from Supreme Courts in India from their final decisions in criminal 
cages were based on this principle. In a case it was held that the charter of the 
Supreme Court of Bombay. was granted by the Crown im pursuance of an Aot of 
Parliament and as such Crown’s prerogative to receive appeals in cases of felony 
be limited by legislation, $.e, “ crown had thereby abandoned its prerogative to 
receive appeals in cases of felony, except upon leave obtained from the Court below”. 
In this case Dr. Lushington remarked (p. 280) “...not only in England, but 
throughout the dominions of the crown of Great Britain, governed by the law of 
England, no right of Appeal in felonies hás ever existed. Nor are we aware that 
in any one single instance the crown has ever, by the exercise of its prerogative, 
granted leave to Appeal in any such case." In another ease Lord Brougham ob- 
served even independently of the statute (p. 808): “Itmight bereasonably contended 
that the Crown may point out the manner in which the general common law right 
‘of Appeal to it from colonial séntencés shall be exercised, by a particular mode of 
enactment in' the Charter. It may say, there is, right, to Appeal to the Crown 
generally, That Appeal shall be in civil cases at all times, but shall be in criminal 
cases only in a certain manner and form, and I shall delegate to my Judges below, 
the right to refuse or to grant it, as they see fit ".3 

The charter of High Court gives a power of appeal to the Privy Council from any 
judgment, order or sentence of a High Court made in the exercise of original cri- 
minal jurisdiction if the High Court declares a fit case for appeal or in any criminal 
case where any point of law has been reserved for the opinion of the High Court. 


1 Macpherson’s Judicial Committoe Prac- Moore P. C. 276. i 

ties, p. 1. Ab c NH The Queen v. Aloo Paroo, (1847) 6 Moore 
2 The Queen v. Eduljee Byramjee, (1849) 6 P.C. 206. ` : 
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The best exposition about the nature of eriminalappeals which the Judicial Com- 
mittee of the Privy Council will entertain has been given in the following speech 
of Lord Chancellor Viscount Simon in Mohammad Nawaz v. Emperor (p. 9) :— 

* The Judicial Committee is not a revising Court of criminal appeal: that is to say, 
it is not prepared or required to retry a criminal case, and does not concern itself 
with the weight of evidence or the conflict of the evidence or with inferences drawn 
from evidence, or with questions as to corroboration or contradiction of testimony, 
or as to whether there was sufficient evidence to satisfy the burden of proof. Neither 
is it concerned to review the exercise by the previous tribunal of ite discretion as 
to permitting cross-examination as a hostile witness or in awarding particular 
punishments. In some of the certificates of counsel which are befdre their 
Lordships in connection with the present set of petitions the certificate sets out 
particular reasons why it is considered that there is reasonable ground for & appeal’ 
and these reasons disclose thatthe certifying counsel has not appreciated, or allowed. 
for, the fact that the Judicial Committee cannot be asked to review the facts of 
the criminal case, or set aside conclusions of fact at which the tribunal has arrived. 
In all such cases an appeal on such grounds is useless, and is indeed an abuse of the 
process of the Court. 

* It may be of assistance to counsel, who are considering whether they are justified 
in certifying that a petition of appeals in a criminal case might reasonably be pre- 
sented, to give illustrations, by way of contrast, of what are the limited but very 
important grounds on which a petition in a criminal case may properly be 
presented. Broadly speaking, ih Judicial Committee will only interfere where 
there has been an infringement of the essential principles of justice. An obvious 
example would be a conviction following a trial where it could be seriously contended 
that there was a refusal to hear the case of the accused, or where the trial took place 
in his absence, or where he was not allowed to call relevant witnesses. Similarly, 
of course, if the tribunal was shown to have been corrupt or. not properly constituted, 
or incapable of understanding the proceedings because of the language in which the 
proceedings were conducted. Another and obvious example would arise if the 
Court had no jurisdiction either to try the crime, or to pass the sentence. 


These limitations upon the interference of the Judicial Committee with convictions 
arrived at by the tribunals charged with criminal jurisdiction beyond the seas have been 
again and again laid down in the clearest terms at this Board. It is sufficient to 
quote Lord Watson’s words, ‘The rule has been repeatedly laid down,and has been 
invariably, followed, that Her Majesty will not review or interfere with the course of 
criminal proceedings, unlessit is shown that, by disregard of the forms of a legal process, 
or by some violation of principles of natural justice, or otherwise, substantial or 
grave injustice has been done’ ( (1887) 12 App. Cas. 459) or as Lord Dundin said, ‘there 
must be something so irregular or so outrageous as to shock the very basis of justice’ 
(1982 59 I. A 233). " 

The Government India Act of 1935 affected considerably the appeals to His 
Majesty in council from India. By the provisions of this Act the Federal Court 
will come into existence and begin functioning from the institution of federation? 
The most important element in federation is that there should be a judicial body 
vested with highest powers to safeguard the constitution and interpret its terms. 
“ The federal Court is at once the interpreter and the guardian of the constitution. " 
This Court, in order it may administer justice, must be independent of Federal, 
Provincial and State Governments. 

Here we are not concerned to discuss its original, appellate and advisory juris- 
diction, but our attention will be confined only to the extent that it has limited the 
scope of the Indian Appeal to the Privy Council. 

By s. 208 of this Act an appeal may be brought to His Majesty in Council from 
the decision of the Federal Court, given in the exercise of its original jurisdiction. 
It has original jurisdiction in matters involving the interpretation of the Act of 
1935 or of federal laws or the determination of rights and obligations arising 


1 (1941) 44 Bom. L. R 2 Sec. 318 of Govt. of India Act, 1086 
eo D. HOS TA Tae. (26 Geo V. c. 2). 
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thereunder where the parties to the dispute are any two or more of the following, 
namely the federation, any of the provinces, or any of the federated States. The 
dispute must involve any question (whether of law and fact) on which the existence 
or extent of a legal right depends. 

: Provided that the said jurisdietion shall not extend to— 

(A) A dispute to which a State is a party unless the dispute— 

(1) concerns the interpretation of this Act or of an Order in Council made 
thereunder, or the extent of the legislative or executive authority vested in the 
federation by virtue of the Instrument of Accession of that State, or 

(2) arises under an agreement made under Part VI of this Act in xelation to the 
: administration in that State of a law of the Federal Legislature, or otherwise concerns 
some matter with respeot to which the federal Legislature has power to make laws 
for that State, or 

(3) arises under an agreement made after the establishment of the federation 
with the approval of His DE represent&tive for the exercise of the functions 
of the Crown in ite relations Indian States; between that State and the Fe- 
deration or a Province, being an agreement which expressly provides that the said 
jurisdiction shall extend to such a dispute. 

(B) A dispute arising under an agreement which expressly provides that the 
said jurisdiction shall not extend to such a disputel. 

The appeal to the Privy Council may also be maintained in any other case by 
leave ofthe Federal Court or His Majesty in Council. Section 206 of the Government 
India Act, 1935, gives power to Federal Legislature to enlarge the appellate jurisdiction 
of the Federal Court in civil cases and consequently diminish the scope of appeal 
. from the High Court in British India to the Privy Council. 

The relevant portion of section 206 runs as follows :— 

(1) The Federal Legislature may by Act provide that in such civil cases as may 
be specified in the Act an appeal shall lie to the Federal Court from a judgment, 
decree or final order of a High Court in British India without any such certificate 
as aforesaid, but no appeal shall lie under any such Act unless— 

(a) The amount or value of the subject matter of the dispute in the Court of 
the first instance and still in dispute on appeal was and is not Jess than fifty thou- 
sand rupees or such other sum not less than fifteen thousand rupees as may be 
specified by the Act, or the judgment, decree, final order involves directly or 
indirectly some claim or question respecting property of the like amount or 
value; or 

(b) The Federal Court gives special leave to appeal. 


It is to be noted that subject to the provisions of this seotion the existing right 
of an appeal to the Privy Council from the decision of the High Courts remains. 


This section as it is worded has got certain defects,e.g., by this section no appeal 
could lie to Federal Court unless the Federal Court gave special leave to appeal in 
cases in which the valuation of the suit was between rup ten to fifteen thousand 
even though under the provisions of ss. 109 and 110 of C. P. C. an appeal from the 
decision of High Court lay as a matter of right to the Privy Council if the sum in 
the case was rupees ten thousand or upwards. Nothing was done to remove this 
difficulty, although there was a demand from the public platform, s, and 
even on the floor of the Legislature. On the retirement of Sir Maurice Gwyer, Sir 
Patrik Spens was appointed Chief Justice, who took a keen interest in this matter 
and favoured the view that litigants should be given an option either to appeal to 
the Privy Council or Federal Court, the jurisdiction of the latter Court being extended. 
Unfortunately this proposal was dropped and no material thing could be done till 
the final abolition of appeals from the Privy Council. 


It is worth mentioning that '' the federal legislature cannot in any way limit the 
prerogative of the Crown to grant leave in criminal matter. ”? 


l Sec. 204, G. I. Act, 19365. S. M. Bose, p, 848. 
2 The Working Constitution in India by 
e . 
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The establishment of the Federal Court in this country for the time being was a 
great satisfaction to those people who wanted that in no case appeals from Indian 
Courts should be forwarded to those Judges sitting more than six thousand miles 
away who are ignorant of local colour and knowledge. There was burning desire 
in the people from a long time that a Court vested with supreme authority be esta- 
blished on the Indian soil and an appeal tothe Privy Council should under all the 
ciroumstances be checked— which is nothing but a luxury in which only rich or 
reckless can indulge. Let us briefly review this matter here. 


It was in the year 1925 that Sir Hari Singh Gour moved a resolution in the Cen- 
tral Legislature that a Supreme Court in India should immediately be established. 
This resolution was oppose by Pandit Moti Lal Nehru who was then the leader of 
the Swaraj Party. The main argument for opposing the resolution of Sir Hari 
Singh Gour as advanced by Pandit Moti Lal Nehru was that a Supreme Court in 
India can only be created hy self-governing India. It was also the view of the 
veteran Swaraj Party leader that establishment, of Supreme Court can only be 
possible if judicial and exeoutive functions are separated. 


Seven years after a resolution was moved by Mr. Bhagat Ram Puri, who was a 
prominent member of the Lahore Bar. It was urged in that resolution that steps 
should be taken to secure the establishment of a Supreme Court in India without 
prejudice to His Majesty's prerogative as safeguarded in the Constitution of Do- 
minions. This resolution was passed by a majority of members of the Central 
Legislature. : 

This resolution was passed at the time of the Round Table Conference in London. 
In this conference both the delegates from Indian States and British India were 
present. Unfortunately there was great divergence of opinion so far as theserepresen- . 
tatives were concerned. Majority of the members who were representing Indian 
States were of opinion that Federal Court should be separate from Supreme Court. 
According to them Federal Court was & constitutional necessity and Judges of this 
Court should be experts in constitutional law associated with all India interest free 
from local prejudices ; on the other hand Supreme Court should have only jurisdic- 
tion so far as British India was concerned which would be only a Court ofappeal and its 
creation will be a supplement of the judicial system of British India. The representa- 
tives of British India, however, had different view. They were in favour of a Court 
sitting in two divisions with a common Chief Justice who may have power to look 
towards the federal work as well has may hear the appeals from British India. 


The establishment of the Federal Court was recognised as essential by the White 
Paper proposals on Indian Constitutional Reforms of December 1931, but its authors 
did not favour for the establishment of the full fledged Supreme Court. It was 
popen that the Supreme Court with defined jurisdiction may be created by the 

ederal Legislature. On its establishment direct appeals to the Privy Council in 
civil and criminal cases should be barred. In criminal cases the decision of the 
Supreme Court would be final but in civil cases an appeal may lie to the Privy Council 
by leave of the Supreme Court or by special leave of the Privy Council. 


But these proposals ås suggested by the White Paper were rejected by Joint 
Select Committee on the ground that they were unsound. It was not advisable that 
Supreme Court should be under the subordination to the FederalCourt. These pro- 
posals were also not encouraged on the possibility of the conflict between the Supreme 
Court and the Federal Court owing to the difficulty in ascertaining whether a question 
is constitutional or not. It was,therefore,favoured that a Court of final appeal be 
established in India. Parliament accepted this view of the joint select committee and 
by s. 206 of the Government of India Act of 1036 empowered the federal Legislature to 
enlarge the appellate jurisdiction of the Federal Court so as to make it a Court of 
final appeal in certain classes of civil cases from the decision of the High Courts. 


With the attainment gf freedom on August 15, 1947, it was essential that 
appeals to the Privy Council should be abolished. It was, therefore, that the Federal 
Court (Enlargement of Jurisdiction) Act, 1047,! waa passed. 


1 Act I of 1948 received the assent of Governor General on &th. Feb. 1948. 
* e 
* ".e 
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According to this Act from the first day of Feb. 1948 (4) An appeal shall lie to the 
Federal Court from any judgment to which this Act applies. ` 


I. Without the special leave of the Federal Court, if an appeal could have been 
brought to His Majesty in Council without special leave under the provisions of the 
Code of Civil Procedure, 1908, or any other law in force immediately before the 
appointed day, i. e. February 1, 1948, and 


TI. With the special leave of the Federal Court in any other case. 


(B) In any such appeal as aforesaid it shall be competent for the Federal Court 
to consider any question of the nature mentioned in sub-s. (1) of s. 205 of the 
Government of India Act, 1935, and 


(C) No direct appeal shall lie to His Majesty in Council either with or without 
special leave from any such judgment.! 


Section 4 of this Act lays down that all proceedings ‘and steps taken i in and orders 
made and certificates granted by a High Court in conneqtion with an appeal to His 
Majesty in Council from & judgment to which this Act applies shall, unless the re- 
cords pertaining to such appeal have before the appointed day been transmitted by 
the High Court concerned to His Majesty in Council, be deemed to be proceedings 
and steps taken, orders made, and certificates granted in connection with an appeal 
from that judgment to the Federal Court under this Act and shall be concluded, or 
as the case may be, have effect, accordingly. 


This Act further made a provision regarding pending applications for special 
leave to appeal. Every application to His Majesty in Council for special leave to 
appeal from a judgment to which this Act applies remaining undisposed of immediate- 
ly before Ist. Feb. 1948 shall on that day stand transferred to the Federal Court by 

' virtue of this Act, and shall be disposed of by that Court as if it had been an applica- 
tion duly made to that Court for special leave to appeal from the said judgment. 


But this Act was not applicable to any appeal— 


(a) Which immediately before the Ist Feb. 1048 is pending before His Majesty 
in Council, if the records pertaining to such appen have before that day been trans- 
mitted by the High Court concerned to His Majesty in Council; or 


(b) to the bringing of which to His Majesty in Council special leave has been 
granted before Ist. Feb. 1948; and any such appeal may be disposed of by His 
Majesty in Council as if this Act had not been passed.? 


This enlargement of jurisdiction of the Federal Court on its appellate side has como 
into being under the provisions of sec. 206 of the Government of India Act, 1935, 
as adopted by the Indian (Provisional Constitution) Order, 1947. This section now 
runs as follows. 


"(1) The Dominion Legislature may by Act provide that in such civil cases as 
may be specified in the Act an appeal shall lie to the Federal Court from a judgment, 
decree or final order of a High Court without any such certificate as aforesaid. 


(2) Ifthe Dominion Legislature makes such provision aseis mentioned in the last 
preceding sub-section consequential provision may also be made by Act of the 
Dominion Legislature for the abolition in whole or in part of direct appeals in civil 
cases from High Courts to His Majesty in Council, either with or without special 
leave. 


(3) A Bill or amendment for any of the purposes specified in this section shall 
not be introduced into, or moved in, the Dominion Legislature without the sanction 
of the Governor Gene: 


Now finally the eeni Constitution of India has totally abolished the appeals from ° 
Indian Courts to the Privy Council and the Supreme Court has taken its place as a’ 
final Court of appeal. Although we have abolished appegls to the Privy Council, 
yet it cannot be denied that the part it has played in the development of the Indian 

bh 

1 Seo. 3 of Federal Court (Enlargement 2 Sec. 7 of federal Court (Enlargement 
of Jurisdiction) Act, 1947. Jurs.) Act, 1947, 
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judicial system cannot be forgotten for centuries to come. 

' In the end it will be not out of place to mention some objections of those persons 
who favoured the view that appeals to the Privy Council should be abolished as 
early as possible. i 

The most important ground on which the abolition of tho appeals to the Privy 
Council was urged is the national sentiment and national status. 

Apart from national sentiment the long distance between the Privy Council and 
Indian Courts caused much inconvenience and delay to the parties. 

Others have objected on the ground that to appeal to the Privy Council is an idle 
luxury and the expenditure for maintaining a suit there practically renders the 
parties bankrupt. 

Next it has been a matter of common observance that the Judges of the Privy 
Council did not possess sufficient local knowledge and thus were unable to understand 
clearly the intricacies of the personal laws of the natives of this country. It is 
beyond doubt that the Judges of the Judicial Committee have always been very learned 
persons and counsel who pleaded the Indian appeals were also very eminent scho- 
lors of law, yet as they were sitting on the other side of the world and were not well 
acquainted with the personal laws of the Indian people, their judgments have not 
been sound and are rightly called “spots on the Sun". This lapse from the path of 
sound judgment has again and again put a duty on the Indian Legislature to rectify 
those errors! which were entirely due to the lack of local colour and knowledge. 

Another weighty argument that is very often put forward is that the clients and 
suitors do hot find a chance of personal contact which results into imperfeot 
appreciation of many aspects of the suit; and the experience shows that clients lost 
many cases which would have been otherwise had there been an opportunity of 
personal contact with the members of the bars who were not well posted with re- 
gard to the facts. 

Lastly, the existence of the Federal Court in India has quite justified that it ought 
to be a Court of final appeal to which Indian litigant can look with absolute confidence. 
This point can be supported by the view of Prof. J. H. Morgan who was a great 
supporter of the preservation of appeals to the Privy Council. He said by seeing 
the first pronouncement of the Federal Court in the C. P. Petrol Tax Case, “I have 
just been reading the judgment of the Federal Court at Delhi in that important case, 
one of the judgments which stands out conspicuous and pre-eminent and may very 
well prove to be the locus classicus of the law on the subject. It is the judgment 
worthy of the highest tradition of the House of Lords as an appellate tribunal and of 
the Privy Council itself’? 

After having considered the above points which favoured the view that appeals to 
the Privy Council should be abolished, ıt will benotredundant here to consider some 
objections which are generally advanced against the establishment of o final Court 
of appeal in India. 

First, the right to appeal to the Privy Council is a link which binds India to the 
British Empire and it should be preserved. The advocates of this view hold that 
appeal to the Privy Couħoil gives right to every subject to claim redress from the 
throne. But this view is not correct as the redress is not the personal act of the 
Crown. The redress is given on the opinion of the judicial officers who act as Privy 
Councillors of His Majesty. 

Secondly, the partisans of the view that the appeals to the Privy Council should 
be preserved hold that the Judicial Committee is an outstanding Court in the world. 
The territory and population over which it has jurisdiction is very vast. The quali- 
ty of the Judges who sit in this Court? is without parallel. The systems of law 
which it expounds are from the whole world. It takes into account not only the 


1 The Musselman Wakf Validating Act that he could not be permitted personally to 
of 1913. The Mussalman Wakf Volidating take his seat in one of his own courte or to 
Act of 1930 (X X XII of 1980). The Hirdu Dis- intervene personally in the administration 


position of Property Act (XV of 1916). of justice by his Judges. It ia in this sense 
2 [19039] F. L. J, 103. , that the Judicial Committee ia a Court (C. B. 
3 rd Coke once reminded James I  R., Vol 3, p. 276). 
*. 
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English common law ås adopted by the dominions and Colonies, but also the French 
law as it is found in Quebec, the Roman-Dutch law as it is found in South Africa 
and the Hindu and Mohammadan laws of India, etc. ‘Thus an appeal to the 
Privy Council enables the litigants to get a judgment from such a highest judicial 
authority in the British Empire. But this argument can be criticised on the ground 
that the Judges lack local knowledge as referred to above. 


Next it is argued that if an appeal will be preferred to the Privy Council, the local 
influences will not block the course of justice. Itis beyond doubt that the judgments 
in India are impartial, and it is better that cases should be tried in an atmosphere 
where there is local knowledge, local experience and local training which unquestion- 
ably form the basis of sound judgment. Lord Brougham also realises this point. 
He says, “The jurisdiction extends over various countries peopled by various castes, 
differing widely in habits, still more widely in privileges great in number...from the 
mere distance of the colonies, and the immense variety of matters arising in them 
foreign to our habits and beyond the scope of our knowledge any judicial tribunal 
in this country must of necessity be an extremely inadequate Court of Review. But 
what adds incredibly to the difficulty is that hardly any two of the colonies can be 
named which have the same law ; and in the greater number, the law is wholly un- 
like our own”? 

Another objection is that if the final Court of appeal in India ia established the 
litigation will increase because many persons who would not have appealed to the 
Privy Council due to inconvenience, in prosecuting an appeal in a foreign country, 
would have been tempted to appeal as soon as a final Court of appeal is established 
here. But there is nothing to worry about for this as ss. 109 and 110 of the Civil 
Procedure Code would bar many appeals to the final Court of appeal and thus the 
number of appeals will not grow much. 

Lastly, it is alleged that in India Judges of the same calibre will not be available 
as that found in the Judicial Committee. But this view is wholly incorrect -as India 
has produced a galaxy of brilliant advocates and Judges like Sir Bhashyam Tyangar, 
Sir Shah Sulaiman and Mr. C. R. Das, ete. 


It is submitted, therefore, that the establishment of a final Court of appeal in India 
is not merely due to the national sentiment but a judicial necessity. 


BALBIR SAHAI SINHA. 


GLEANINGS. 


Time In Montras, Days AND Hours. 


Oxx of the legal pointe in issue—there were in faot two—in Wilkie v. I. R. C., 
is of some general interest on the question of the computation of periods of time. 
This is the question of the application or, as it was decided, exclusion of the alleged 
rule of law that a fraction of a day counts in law as a wholeday. Mr. Justice Dono- 
van stressed that the phrase which he had to construe was “period equal to six months” 
not, for example, “six months from” a certain day. In the latter instance the 

rinciple of disregarding the firs& day and including the whole of the last may apply, 

ut it is inapplicable where the words used are "period equal to" so many months 
or days. To apply-the principle that a fraction of a day should be regarded as a 
whole day led to the absurdity that the period while Mr. Wilkie was not resident in 
England would have bzen 184 days and the period while he was resident in England 
would also have been 184 days which was impossible as the year, which was a leap 
year, contained only 366 days, Further, the rule which was being construed specified 
“actual” residence and thus excluded the notional residence which was involved. 
in treating fractions of a day as a whole day. There remained, therefore, only the 


1 Lord Brougham's Speeches, 1828, Vol. IÉ page 356. 
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alternative of taking the unit of time to be hours and not days. This produced the 
sensible result that as Mr. Wilkie's residence in England had lasted for four hours 
less than the six calendar months he hadiestablished that he had not resided here fori 
six months. This alternative Mr. Justice Donovan adopted and thus found the law, 
as in fact so often is the case, to bein accordance with the good sense of the matter. 
The second contention advanced by the Crown was that “months” meant lunar 
months, t.e., periods of 28 days, and not calendar months, because the Income Tax 
Act 1918 (in which the words in question appeared) consolidated enactments previ- 
ously found in an Act of 1842 which was paased before the Interpretation Act 1889 
had provided that in statutes months meant calendar months unless there was a 
contrary intention. It is perhaps sufficient to say of this contention that it was 
rejeeted..—Z.J. 





. 
Mintmuum Fre AT THE Bar. 


Hx who chooses to follow a career at the Bar chooses a profession where the pros- 
pects of success are very uncertain. In the old days the pecuniary rewards that 
might be gained were fairly high, but now taxation has made any such prospects 
wholly imaginary. Moreover, the declining value of money has not been reflected to 
any adequate degree in increased remuneration, while the time taken in research 
into the law in order to advise is much greater, which is due, principally, to the in- 
‘creasing activity of the Legislature. The prospects have changed, and, in common 
with other professions, the Bar has experienced a marked tendency for those who 
qualify as barristers to seek salaried posts in industry and government rather than 
face the certainty of a slow start to earning coupled with the further certainty that if 
they do succeed much of the material reward will not be theirs. Theresultant decline 
in strength of the profession is a matter that must cause genuine concern. A first 
step towards redressing the balance was taken in October last when it was decided 
to raise, as from January 1, the minimum fee chargeable to two guineas. A bulletin 
of information issued by the Bar Council to Heads of Chambers makes it clear that 
the new minimum fee will extend to dock briefs (£ 2 4s. 6d.) and conferences (£ 2 7s.), 
including conferences on the brief; double conferences or double consultations call 
for a double minimum fee and a leader’s fee for a consultation is raised to three guineas. 
The resolution does not, however, apply to such items of counsel’s fees as are fixed 
at less than two guineas by the county court scales or the Schedule to the Legal 
Aid (General) Regulations 1950 (Divorce Department cases), but the General Council 
of the Bar are taking appropriate steps in an endeavour to secure an increase to two 
guineas of those items and also of the special retainer fee which, under Retainer Rule 
24, is at present fixed at one guinea. The resolution marks a departure from 4 
practice that has been established since before 1888—the exact date on which a 
minimum fee of one guinea was prescribed cannot be ascertained—and it is difficult 
to guage at this stage what the effect of the resolution will be. It seems reasonably 
clear, however, that the decision to increase the minimum fee does no more than touch 
the fringe of a problem that really raises much wider questions.—.J. 


Removau or Stop ORDER. 


As the clients’ account remains vested in the bankrupt, a solution for all resultant 
problems, save one, may be found in the Trustee Act. 1925,8. 41, which empowers 
the Court to appoint a new trustee in substitution for a trustee who is bankrupt. 
It is an obvious choice for the Court to appoint two trustees, one nominated by the 
Law Society, since they administer a fund for compensating professional, as opposed 
to domestic, creditors of the solicitor, the other the trustee in bankruptey because 
he is in the best position to investigate the affairsofthe bankrupt. Neither of them 
can, however, be remunerated for any services rendered as trustees of the clients’ 
fund. Apart from this question, which is, perhaps, best left for future statutory 
consideration, no particular difficulties emerge. As Re Henderson ([1940] 3 All 
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E; R. 205) shows, an application for the removal of a bankrupt trustee may be made 
by originating summons when there is no dispute of faot. The summons will be in 
the form which is not tnter partes, but which does require entry of appearance ; it 
will ask for the removal of the stop order and for the appointment of trustees. Since 
a case in which a stop order is justified is likely to be one in which the removal of the 
solicitor from the trusteeship of the fund is also justified, there will be no difficulty 
in asking for both forms of relief. The existing procedure will then be followed. 
The summons will come in the first instance before the Master and he will, in a proper, 
case, make an interim ex parte stop order and an order for the hearing of the summons. 
If, when the matter is heard, the solicitor has not been adjudicated bankrupt, the 
stop order will be made and the other matter will stand over ; if he has been adjudi- 
cated bankrupt, the stop can be removed simultaneously with the appointment of 
the trustees in his place. There remains the obstacle that prima facie the Law 
Society is not a person who could make application under s. 4l of the 1925 Act. 
Roxburgh, J., indicated, however, that if they made*s token payment out of their 
compensation fund to a professional creditor of the solicitor, being a person interested 
in the clients’ account, they become on such payment, under s. 2 (4) of the Soli- 
eitors Act 1941, subrogated to the rights of that creditor against the clients’ account 
with the result that they would then be a person beneficially interested in the client’s 
account and thus be able to proceed under the section.—L.J. 


D 


GRANTING OF Barr. 


EXAMINING justices may admit an accused to bail to appear at the Court to which 
he is committed for trial, and if they decide to grant bail they must take the recogni- 
sances of the accused and of his sureties. Care must be taken, in the words of 2 
Hawkins P. C. c. 15, s. 4, that "everyone of the bail be of ability sufficient to answer 
the sum in which they are bound".  Thisratherelementary advice was clearly not 
followed in a case which came recently before the Recorder at the Central Criminal 
Court (cf. The Times, January 11, p. 7). One G. was committed for trial by the 
justices on charges of obtaining nearly £ 4,000 by false pretences. He was granted 
bail in his own recognisance of £ 1,500, and his mother, a cleaner, and H., a clerk, 
acted as his sureties, each in the sum of £ 1,500. G. failed to surrender to stand his 
trial, and his mother and H. then applied to the Court for the full amount of their 
recognisances not to be estreated. Granting their application, the learned Recorder 
observed that the gross disparity between the bail fixed and the means of the sureties 
made any other course impossible, but for the sureties to have undertaken what they 
did was reckless to such a degree as to amount almost to fraud. There is, of course, 
no absolute qualification of means but the Court dealing with an application for 
bail must clearly satisfy itself that the sureties are able financially to honour their 
bonds; in & serious case, where a large amount of bail is required, this may well 
involve no granting of bail at all, but if a case is not so serious then bail may be 
granted, but only at a figure commensurate with the means of the sureties. This does 
not mean, as the learned Recorder stressed, that a person in humble circumstances 
will be deprived of the advantages of bail altogether, for a surety, whose resources 
are equally slender, will be just as anxious to fulfil his promise to produce the accused 
to m on his trial as a more wealthy person who is a surety in a much larger 
sum.—L.J. 


SALES BY ÁUCTION. 


IN the case of a sale of land by auction, the vendor must state in the particulars 
&nd conditions everything that he is under & duty to diselose to & purchaser as 
respects the property sold or his title to it. In practice, difficulties are sometimes 
experienced in connection with the question what the parti¢ulars should or should not 
contain, and the statement of Malins, V.-C., in Torrance v. Bolton (1812 L. R. 14 
Eq., at p. 130) that “the proper office of the particulars is to describe the subjeot- 
matter of the contract, that of the conditions to state thé terms on which it is sold" 
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is, perhaps, too general to be of real assistance. In the January issuo of the Law 
Society’s Gazette, at p. 29, the Council of the Law Society take the matter a step 
further by expressing the view that the proper description of the subject-matter 
involves not only a physical description, butalso one of the exact estate or interest 
sold and of every charge upon it or right restricting the purchaser’s absolute enjoy: 
ment of it; consequently, reference should be made in the particulars to onerous 
covenants, easements and the like, whether or not they are also mentioned in the 
conditions. The particulars or conditions of sale by auction of any land must state, 
by virtue of s. 5 of the Sale of Land by Auction Act 1867, whether such Jand ‘will 
be sold without reserve, or subject to a reserved price, or whether a right to bid is 
reserved. It appears that the Charterdd Auctioneers and Estate Agents Institute 
have been advised by counsel that cl. 1 (7) of the National Conditions of Sale does 
not constitute a sufficient compliance with that section. The Council of the Law 
Society point out, however, that this opinion does not affect solicitors who use the 
form of contract printed by the Solicitors’ Law Stationery Society, Ltd. (which 
incorporates the National Gonditions) since the special conditions contained in that 
form provide that “there will be a reserved price for the property and for each lot." 
It is thought, however, that counsel’s opinion will apply to all contracts incorporating 
the National Conditions of Sale by reference, unless such contracts contain a special 
condition or a statement in the particulars of sale which itself isin accordance with 
8. B of the 1867 Act.—ZLJ. 
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REVIEWS. 


A Breviate of Parliamentary Papers, 1917-1939. By Pror. P. Fonn, Professor of 
Economics, and Mrs. G. Forp, Research Assistant inthe Department of Econo- 
mics, in the University of Southampton. Lonpon: Macmillan & Co. Ltd, 
St. Martins’ Street, w. c. 2. 1951. Roy 8 vo. Pages xlviii and 571. Price £ 9. 
12s. 6d. net. f 


During the inter-war years, that isfrom 1917 to 1939, nearly 1100 Parliamentary 
papers came into existence. They will be found digested here. They cover the whole 
field of Government Economic, Financial and Social Policy, and Legal Adminis- 
tration. In brief, they cover almost all departments of human life. They are 
here classified into the following heads: Machinery of Government; National 
Finance ; Currency, Monetary Policy, Financial Institutions; Agriculture and Food 
Supply; Trade and Economy; Coal, Fire, Water, Transport; Post Office, Tele. 
communications, Broadcasting ; Inventions, Patents, Trade Marks, Labour, Social 
Security; Health; Housing and Town-planning ; Education; Social Problems; 
and Legal Administration, Police and Law. The summary of each report 1s carefully - 
prepared, and is a model of condensation. It includes a statement of the terms of 
reference, the argument of the report, conclusions, and the majority and minority 
recommendations. Forreadersinterested in & particular subject, reference is given 
to the original report. ‘These reports indicate the progress of the British people 
during the quarter of a century, preceding the second World War. The present 
book is & valuable book of reference, indicating in no mistakable terms the path 
along which human society can progress in its quest for health and happiness, peace 
and prosperity, security and stability. 


The Constitution of India. By Durea Das Basu, M. A, B.L., Assistant Legal 
Remembrancer, West, Bengal. Cancurta (12): S. C. Sarkar & Sons, Ltd., 
1C. College Square, 1952. Second Edition. Roy 8 vo. Pages lxxii and 
1063. Price Rs. 30. D 


Tus popularity of the present edition of the Constitution of India can be judged 
from the fact that a second edition of it has appeared in about a year’s time. The 
editor Mr. Basu is nothing if not exhaustive—exhaustiveness combined with clarity 
and orderliness. The franfing of thé Constitution” of India isa big experiment van 
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experiment fraught with immense possibilities. It has yet to be tested on the 
touchstone of time. It has to weather storms the future might raise. It has yet 
to meet the impact with the changing conditions of society yet to be evolved. It 
has to bear the microscopic examination by law Courts and lawyers. In such a 
process the present edition is bound to be a loyal helpmate. To repeat what ‘we 
have said on a former occasion, underneath each article is a heading of other Consti- 
tutions, which ae, and contrasts the provision with analogous provisions in the 
Constitutions of U. 8. A., Canada, South Africa, Australia and the Government of 
India Act, 1935. Then follows detailed annotations compiled mainly from case-law 
which do ample justice to the import and language of each article. To take an example 
or two, the annotations on art. 19 occupy 50 pages ; and those on art. 226 extend to 
a similar length. The latter examines the scope of the article vis a vis s. 45 of the 
Specific Relief Act and s. 491 of the Criminal Procedure Code. The question whether 
thé article is retrospective and the grounds underlying the article come next for dis- 
cussion. This is followed by a general dissertation on each of the five high pre- 
rogative writs bodied by the article. In short, neither the lawyer nor the Judge 
will find it necessary to go outside this book in arguing ‘or pecans cases under the 
constitutional law of India. 


The Law relating to Service in India: Master and Servant. By N> BARWELL 
M.C., M.A., Barrister-at-Law, and S. S. Kar, M.A., B.L, Advocate Calcutta 
High Dourt. BowsaAr: Orient Longmans Ltd., Nicol Road, Ballard Estate, i 
1952. Demi 8 vo. Pages lxxx and 438. Price Rs. 30. 


We welcome with pleasure the appearance of a séries of volumes dealing with the 
law relating to Service in India. Inits broad aspects the law in India has followed 
the rudiments of the law in England. In India, that law has acquired a peculiar 
signification owing to increasing and expanding facilities to Labour noticeable 
in the legislative measures in recent times. Labour has come to its own by its em- 
ployment in large number by companies, local bodies and the State. Concessions 
to Labour from time to time have resulted in curtailment of the time-honoured privi- 
leges of the employer. It is meet, therefore, that the relations between the employer 
and the employed should be examinedin all their bearings in an independent text- 
book. The present isa praiseworthy attemptinthatdirection. The seriesis designed 
to appear in three volumes, of which this is the first, dealing with the general 
law of master and servant. The forthcoming second volume will deal with service 
in industry, to be followed by the third volume, expounding the law of service under 
the State. The contents of the first volume are divided into six chapters, dealing 
respectively with the ‘general law of master and servant, characteristic features of a 
contract of service, contracts resembling and those impinging upon contracts of 
service, remuneration, relations with the public and hindrances to performance, and 
determination and its effects. In its practical effect the law is likely to affect, 
laymen. The book is, therefore, written in simplelanguage bereft of technicalities. 
For the legal profession, references are made to reported cases. We expect an 
elaborate discussion on the topic of “strikes” in the volume to come. 


Asian Labour Laws. Published by the INTERNATIONAL Lazsovur Orson, Indian 
Branch. New Dura. 3 Jantar Mantar Bond, 1951. Roy 8 vo. Pages lx, 267 and 
1285. Price Rs. 25. 


Tuis is a most comprehensive volume yet sns on the labour laws. It 
contains the legislative Acts and Ordinances passed and promulgated for the emanci- 
pation of labour in the different countries of Asia, viz., Afganistan, Burma, Ceylon, 
China, French Possessions in India, Hong-Kong, India, Indo-China, Indonesia, J apan, 
Malaya, Pakistan, Phillipines, Singapore and Thailand. Prefixed to the volume is an 
able introduction, which surveys in general the labour conditions prevailing in the, 
different countries of Asia, the steps taken in those countries for the progressive. 
betterment of labour, and the directions in which further relief in the future must, 


VOL. LIV.| JOURNAL. JI 


proceed. The Introduction is divided into ten chapters, dealing with employment 
‘and unemployment, vocational training and apprenticeship, conditions of work, 
Ra of children, young persons and women, industrial safety, hygiene and 
welfare, social secarity, industrial relations, labour inspections and seafarers. In 
the section of Acts relating to India 22 Acts of the Indian Legislature are reproduced 
together with other important labour laws. The trend of modern legislation through- 
out the world is in the direction of labour welfare. In shaping the future measure 
of labour legislation or in adapting the existing ones, this publication will be of great 
use to those interested in labour. à 


A Text-book of Equity. By D. BOSB, M.A., B.L., CaLOUTTA : Eastern Law House 
Ltd. P13 Ganesh Chunder Avenue; S. C. Sarkar & Sons Ltd., 1C College 
Square. 1948. Second Edition Demi 8 vo. Pages xv and 324 and xxvi. 
Price Rs. 6. . 

Tux subject of Equity is.prescribed in all law examinations in India. It :8 a 
lant of exotic growth, and the creation of Lord Chancellor Eldon in England. 

In India it figures in the legal shibboleth of "justice, equity and good conscience.” 

This book is prepared for the use of Indian students. It deals exhaustively with the 

topic of "trusts" in 10 chapters. The topics of conversion, election, mortgages, 

lien, equitable reliefs, the equitable remedies of specific performance and injunction 
are treated of in a chapter each by itself. The Indian aspects of equity are taken into 
account. 


The Law of Torts. By D. BOSE, M.A., B.L. CALOUTTA (12):8. C. Sarkar & Sons, 
Ltd., 1C College Square. 1951. Roy 8 vo. Pages vii and 136. Price Rs. 4-8-0. 

UNLIKE equity the law of torts is not entirely of foreign growth. It has its roots 
in ancient texte, and a portion of its field is occupied by case-law. Even in England, 
the Legislature is gradually occupying its field in increasing proportions. An Indian 
book on torts has to take into account the English common law and oase-law and 
also the case-law in India. The present book is an elementary book dealing in the 
main with the general principles of torta. 


The Bombay Code, Vol. III, pp. 3578-3610. Bompay: Government Central 
Press. 1952. Roy 8 vo. 

Evur fresh seems to be the watch-word of the Legal Department of the Govern- 
ment of Bombay. It has issued Bombay Act XXXIV of 1950 to Bombay Act 
LX of 1950 for incorporation into the loose-leaf edition of Vol. III of, the Bombay 
Code. The other Acts, which either amend or repeal existing Acts appear as re- 
placement pages. The advantage of having an amended up to date edition of the 
Bombay Code needs no emphasis, and the legal profession feels indebted to the 
Department for producing an up-to-date authentic edition of the Code. 





The Evacuee Interest (Separation) Act (LXIV of 1951) and Displaced Persons 
(Debt Adjustment) Act (LXX of 1961). By BHAVANI Lat, B.A., LL.B., Claims 
Officer, and HARBANS Lat MrrAL, B.A., LL.B., Advocate, Civil Lines, Jullunder 
City. Darm : Metropolitan Book Co., Ltd., 1 Faiz Bazar. 1952, Demi 8 vo. 
Pages viii and 128. Price Rs. 5. 

Tax two Acts, which are new, are annotated here. The comments are without 
the case-law, for no case has so far appeared in law reports. When cases would come 
up for decision under the Acts, this edition would prove useful. 


Police Acts in Bombay (Marathi) By Panpurane P. BHANAGE, B.A. LL.B., 
Sub-Police Prosecutor, Ahmednagar. 1952. Second Edition Demi 8 vo. Pages 
204. Price Ra. 4. ° 
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Iv is a pity thatthis bookis writtenin the Marathi language. In English garb 
would have a wider sale throughout the State of Bombay. It contains the comp! 
hensive new Police Act of 1951, which combines the old City and District Poli 
Acts. It also contains the Village Police Act, the Reserve Police Act, and t 
Home Guards Act. Thus, it is a complete Police Code in the State of Bomba 
There is an interesting introduction, which surveys in brief the Police organisati 
in the Vedic times, in a medieval India and in the times of the Moghuls and t 
Peshwas. 


The Constitution of India. By D. Bosu, M.A., B.L., CarcuTTA: S. C. Sarkar 
Sons, Ltd., 1C College Square, 1951. Crown 8 vo. Pages 133. Price Rs. 2-8-0. 


Tais little book is written specially for the use of the students in preparing f 
examination in the constitutional law of India. The subjectis treated in the for 
of questions and answers ; and all the broad features of our new Constitution a 
touched upon. Students of law will find this book useful. 
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The Police Act in Bombay (Gujarat). By ANIRUDHA N. SELAT, LL.8.; Advocat 
AHMEDABAD: Chandrakant C. Vora, Gandhi Road. 1962. Second , Editio 
Roy. 8 vo. Pages 12 and 140. Price Ra. 2-4-0. 

Tum recent Police Act (XXII of 1951) appears here in its Gujarati garb. Ith 
passed into its second edition within theshortspace of4months.- The sections a 
followed by comments brief and pointed. It 1s time that law books in Gujara 
have a subject index at the end. 


The Bombay Village Panchayats Act (Bombay III of 1983). By BaABUBHAI . 
SONI, B,A, LL.B., AHMEDABAD : Chandrakant C. Vora, Gandhi Road. 195: 
Third Edition. Roy. 8 vo. Pages 9 and 160. Price Rs. 3-6-0. 

Tas book also is in Gujarati, which isthe language of panchayats in, 1, Gujara 
The Act frees panchayats from technical rules of procedure, and takes us ‘back to tl 
time when panchayats formed Courts of justice in which more often than not t] 
robust commonsense of the common man leads to a speedy and satisfactory result. 


Hindu Law in 1951. By M. N. SRINIVASAN, B.8c., LL B., BANGALORE” Anandra 
& Co., 9th Main Road, Malleswarm. 1952. Demi 8 vo. Pages.23. Price Re. 1-8-0. 


Tes is a supplement to the author's treatise on the Hindu Law of Bharat. It tel 
in short and in readable language the march of Hindu law during the year 1951. 


The 
Bombay Law Reporter. 


JOURNAL. 
April 15, 1952. 


JUSTIOE,* 


Tgoven my days are spent in the law Courts, “legal justice" is not the theme of 
my paper to-day. The problem of justice is primarily an ethical and a metaphy- 
sical problem : it formed the central theme of Plato’s Republic, and in the Nicho- 
machean Ethics it called forth a masterly analysis from Aristotle to which subsequent 
thought has added little. 

A philosophical discussion of justice is particularly necessary at a time when the 
ory is loud for ‘ social justice ", and when that ory is heard side by side with the 
ory of pessimism according to which the injustice of man to man is nothing compared 
to the injustice which resides in the scheme of things. 

Now the demand for social justice has its legitimate side, but some of the popular 
assumptions about “ social justice " are unfounded and are bound to lead to disap- 
pointment and disillusionment. For instance, it seems to be assumed that perfect 
justice would reign in this world if all men could be made equal, though a little 
reflection would show that the only place where all men are equal is the grave— 
where justice and injustice are of small moment. These false assumptions are also 
at the root of current pessimism which finds its vindication in the obvious inequalities 
of life. Let me set out this feeling of injustice in the words of a writer of genius 
who was himself an optimist: “ We talk of life asa journey, but how variously 
is that journey performed! There are some who come forth girt and shod and 
mantled to walk on velvet lawns and smooth terraces where every gale is arrested and 
every beam is tempered. There are others who walk on the Alpine paths of life 
against driving misery and through stormy sorrows over sharp afflictions, walk 
with bare feet, and naked breast, jaded, mangled and chilled. ” 

You see then that our discussion requires us to answer questions which come home 
to all of us. 

. Now in speaking of justice it is hardly necessary to point out that we do not ordi- 
narily speak of a man as being just or unjust to himself. We say that he is just or 
unjust to others and they to him. In other words justice requires a plurality of 
persons or a society. 

Our views of justice and injustice take their colour from the legalistic aspeot of 
justice which looks upon each one of us as a unit having “ rights " capable of pro- 
tection and enforcement, But the question we have to consider is whether this 
aspect, however necessary and desirable, expresses the real nature of human beings. 
Are we solid independent and mutually exclusive atoms, each of which has ascer- 
tained or ascertainable claims against others ? If we are, then the non-enforcement 
or non-satisfaction of these claims would be unjust. When the question is asked 
“ Is it just that the sins of the parents should be visited upon the children 1" We 
are thinking of the child as a unit having certain claims. One of these claims is that 
evil should not befall it which it has done nothing to deserve. In other words it is 
unjust that a person should suffer evil which he has done nothing to deserve. If 
this were true, we should equally say, in the same context, that when good befalls 
a person which that person has done nothing todeserve, it is unjust. But we never 
do. We are not shocked and surprised when a child of gifted parents inherits their 
gifts—we are surprised when it does not. 7 


*A paper read before the Bombay Philosophical Society by H. M. Seervai, B.A. LL.B, Advooate, 
(0.8.)/on February 22, 1952, * : : 
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We must then retrace our steps and see whether the assumption which has led 
to this inconsistent result is well founded. And we see that it is not. The finite 
self has its content from the society and the world in which it lives. No doubt the 
self acts on the world and society just.as they act on it; but the greatest self has 
to act in a world of other wills and chance circumstance. The finite self is born not 
into the welfare state of popular imagination where there are “ fair shares ” for all, 
‘but in à world of hazard and hardship, where the shares are, from the very nature 
of an organic whole, unequal, and where chance plays a great part. Any one of us 
may be run over and killed by the negligence or stupidity of a driver. Or we may 
be blown up while travelling in a train by the malignity of a terrorist, and so on. 
But these and other hazards and hardships are the stuff of which finite selves are 
made, and the greatness or smallness of a self lies in the manner in which these 
hazards and hardships are faced. And it may be noted that very often, if the choice 
were given to us, we would reject the discipline of circumstance which would make 
us more worthy. You remember the cry which preceded the Crucifixion: “ O MY 
FATHER, if it be possible let this cup pass from me”, but the cup did not pass 
and the drinking of it marked the triumph of the human spirit. In our own times 
we have seen how a nation achieved its “ finest hour " when in a situation which 
seemed hopeless it faced every terror and every hardship and triumphed over them 
all. In our ordinary moments we may wish for a simple and easy life, but when 
we are most true to ourselves we know that our desire is not for tasks equal to our 
capacities but for capacities equal to our tasks. The brilliant student is not one 
who finds answers to elementary questions but one who confronts difficult pro- 
blems of art, or knowledge or practice and either finds a solution or brings the 
solution nearer. And in all contests we wish to have foeman worthy of our steel. 

Again, justice, considered as the enforcement of rights, is concerned primarily 
with material standards, and material standards are inadequate when we are con- 
sidering spiritual values. Let me give an example. A man aged 35 is run over 
by the negligence of a bus driver. The man was earning Rs. 1,000 a month; his 
health was good and he leaves behind him a wife and three young children. The 
justice which we do in the case is to award damages to the family of the dead man, 
and we measure the loss to the family by reference to the income it has lost. Since 
the man had a good income and fair chances of earning it for a long time, substantial 
damages would be awarded against the owner of the bus. But all the spiritual factors 
in the situation are left out. No question is asked whether he was a loving husband 
and father or a wicked and cruel one. No question is asked whether the light and 
warmth of a home have gone out with him, or whether they have come back now 
that he is dead. These things are left out not because they are of no value but 
because the good things are of incalculable value and the evil things are measureless 
in their pain. 

You see, then, that the legalistic conception of justice fails because men are not 
isolated units, but members of an organic whole, or, if you prefer that phraseology, 
because men belong to a world of spiritual membership, and because material stan- 
dards are inapplicable to spiritual goods. And one further point must be noticed 
in this connection. When you speak of being just to a man do you mean just to 
him during his life? But what is hie life? Take & man like Shakespeare. What 
was his real lfe? Was it only that which palpitated in his body or does it include 
that portion of it, which still palpitates in our own ? And what is the justice we are 
supposed to do to Shakespeare: to load him, and his descendants, with riches and 
titles or make his wonderful art and wisdom our own ? 

Yes, you may reply, all this shows that there is inequality in the world, and chance, 
and hazard; but why should there be? If the question means: Can you tell us 
why reality is what it is? The answer must be that all thinking presupposes that 
things are rooted in reality and reality cannot be explained, as it were, from the 
outside. But if the question means: does our experience give us a clue to under- 
standing the world as we have described it? The answemis “ Yes, it does.” Take 
things which are most valuable in life—which seem almost independent of time and 
change—such as art or knowledge and you find that they exhibit not a dead uni- 
formity byt the complex unity of an organic whole. Mtsic does not consist of the 
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monotonous repetition of one [note, nor literature of one word. Various elements 
combine to make a whole, and some must, of necessity, be more important than 
others. Hamlet without the Prince of Denmark would cease to be a tragedy—leave 
out the grave digger and the tragedy stands, though robbed. of a necessary element 
of its beauty. And the characteristic of an organic whole is that a part out of the 
whole is very different from the part within the whole. Let a great poet describe 
what I mean. In “ Abt Vogler” Brawning makes the musician say of music :— 
* And I know not if, save in this, 
such gift be allowed to man 
That out of three sounds he frame, 
not a fourth sound, but a star. 
Consider it well: each tone of our 
scale in itself is nought ; 
It is everywhere in the world— 
loud, soft, and all is said : 
Give it to me to use | I mix it with 
two in my thought ; 
And, there ! Ye have heard and seen : 
consider and bow the head ” 


In other words, sounds loud and soft exist everywhere in nature but they do not 
make music. It requires a composer of genius to bring them together and musicians 
of genius to play them if the music is to delight the heart and ear. 

You will have noticed that society as an organic whole differs in one very important 
particular from an organic whole like a piece of music. The music is a finished 
product: it does not change, neither do its parts. Society is changing all the time 
and so do the members who compose it. It is this characteristic of society as an 
organic whole which has set the problem to every philosopher as to how a just 
society should be organized. But I will revert to this topic a little later in this 
paper. 

I have spent some time in discussing the metaphysical implications of the world 
in which we live because popular slogans like “ equality " as a synonym for justice 
are doing incalculable harm to the social fabric and are affecting the administration 
of justice itself. There is no such thing as democratic education or democratic 
justice. Education as a training of the mind is directed to training the mind at its 
best and society suffers when in the name of democracy and social justice you aim 
at anything less than the bestand more 80, when you aim at that which is second rate. 
So also with the administration of justice. There is no scope for democracy in the 
administration of justice. In the highest Courts you want the ablest lawyers of 
high character to be Judges, and you want a system which will give you lawyers 
of high capacity and character. England has secured both these requirements and 
the Bench and the Bar in England are one ofher chief glories. Under the English 
example we in India were seeking to build up such a system and had partly succeeded. 
But mistaken notions of equality have led to a denial of a difference of function—as 
between those who prepare cases and those who argue them ; or difference of quali- 
fication for different kinds of legal work. And this is happening at a time when, for 
the first time, our Courts are made the guardians of our Constitution! This is not 
the place to pursue this subject further but let the Attorney General of India describe 
the result. He said: 

“It ia, I think, gonerally felt that our standards both in respect of efficiency as well as ideals 
have of late deteriorated. It is said that the practitioner of today on an average lacks the 
thoroughness, the skill and even the integrity of his counterpart of ten or twenty years ago. This 
decline ın the efficiency of the Bar is said to be reflected in the deterioration in the calibre of 
the Bench.” 

I believe that the Attorney General is not a metaphysician, otherwise he would have 
traced this decline to the mistaken application of the notion of equality and demo- 
cracy to a sphere where they are inapplicable: i 

You will say that so far” I have tried to show what justice is not, and you might 
wonder whether I propose to deny justice altogether. I do not; and I will now 
` proceed to deal with the positive aspect of justice. Aristotle has noticed that the 
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word justice has a wider and a narrower meaning. In the wider sense, justice is 
complete virtue : 

“ It is complete because he who possesses it can exercise his virtue not only in himself but 
towards his neighbour also; for many men can exercise virtue in their own affairs but not in 
their relations to their neighbour. " 


But this is not the sense in which we generally speak of justice. We prefer to 
speak of a just man in this wider sense as a good man or a virtuous man. 

In the narrower sense of the word, justice is concerned with a part of virtue. 
Aristotle divides justice in the narrower sense into two classes which we may call 
distributory and rectificatory. Distributory justice is concerned with the distribu- 
tion of honour or money or other things which fall to be divided. Rectificatory 
justice plays a rectifying part in transactions between man and man. 


Taking distributory justice first, the unjust man is one who takes too much good 
for himself and leaves too little for another, and correspondingly suffers too little 
evil leaving others to suffer more than their share. 4n other words injustice lies in 
making unfair gain or in unfairly avoiding proportionate loss. If the distribution 
is to be made by one person among others, that person is unjust when he makes the 
distribution to secure an advantage for himself. 


However the practical diffioulty in determining. what is just in the distribution of 
goods lies in determining the principle on which goods are to be distributed. Let me 
suppose that you have Rs. 30,000 to distribute between your 8 children on your death. 

at does justice require you to do % You may say that the principle of relationship 
is so decisive of the case that irrespective of any other consideration you will distribute 
the money equally. Or you may say that you will distribute the money having regard 
to the needs of your children giving most where it is most needed and least where it 
is least needed. Or you may say that you will distribute the money according as the 
children have behaved well or ill with you. In the abstract it is difficult to say which 
of these courses you must follow. In practice, for most of us, the matter would be 
decided by doing what is usually done in the society in which we live, in the belief 
that what is usually done is likely to cause the least resentment and feeling of injustice. 
But this consideration cannot be pressed too far because what is generally done may 
be unjust as in the grossly inadequate provision so far made for daughters as 
opposed to sons. 


These considerations apply in fall force to rectificatory justice which covers the 
whole field of the law of contract, trust and civil wrongs. The Judge who administers 
rectificatory justice has to see to it that if a contract is broken damages are awarded, 
if trust property is mis-appropriated the loss is made good and so on. A great and 
just Judge is one who perceives the principles applicable to particular cases and who 
resolutely sees to it that the right principles prevail. In order to do justice it is not 
enough that a Judge acts according to the best of his lighte—his lights must be lumi- 
nous and he must take pains to keep them luminous. An honest Judge, who lacks 
wisdom and knowledge, might do the most unjust things, but popular language and 
opinion calls him anignorant or incompetent Judge and not an unjust Judge. That 
term is reserved for a Judge who allows his judgment to be influenced by motives of 
personal gain either directly, as when he takes bribes, or indirectly, as when he shows 
favours. 

I now revert to the question how a just State is to be organised. Plato’s basic 
conception of a just State is fundamentally right—he rightly treats the State as an 
organic whole. A just State is one in which each citizen fills his proper station and 
discharges the duties of that station. Plato’s detailed application of the principle is, 
however, open to question. You know how he divides the citizens into three classes : 
the wise men or philosophers are to be rulers or guardians of the State ; spirited and 
brave men are to be warriors ready to defend the State, and the rest are to be traders 
or labourers each doing his job within the law. If Plato’s classes do not degenerate 
into castes it is because he recognizes that merit entitles a person to be promoted to 
a higher class and demerit requires that he should be degraded by being put in a 
lower class. - i . 


This division is based on his analysis of man's nature as consisting of appetites, 
ys A g ppe 
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spirit and reason. Reason directs both spirit and appetite and therefore corresponds 
to the rulers ; spirit is on the side of reason and controls appetites and corresponds 
to the warriors, and appetites are subject to the control of reason and spirit and are 
represented by tradesmen and labourers. This analysis though it contains important 
elements of truth does not do justice to man’s nature because the nature of man is 
not divided into distinct parts each having a distinct and separate function. This 
error has been further aggravated by Plato’s conception of division of labour. Plato 
rightly regards the State as an organism—but he goes for his prototype to the human 
body. The eyes see but do not hear; the ears hear but do not see. The end, or 
excellence of the eye is sight and not hearing; the end or excellence of the ear is 
hearing and not sight. Therefore, Plato argues, the end or excellence of a shoemaker 
is to be a good shoemaker and not a warrior or philosopher. But this analysis fails 
to be completely true because whereas the organs of the human body have a fixed 
function, & human being has manifold functions, and each one of us has capacities 
and infirmities which educatign, time and circumstance are bringing to light every 
moment. In the words of an ancient historian there are men who were judged 
fit for the highest office only until they attained and held it. There are others whose 
fitness for an office was not recognized till they actually held it. 

But if Plato did not go all the way in giving us the ideal Republic whiolf could also 
be real, Thucydides has drawn an ideal state which Plato would have approved, 
and which the most modern exposition of democracy has not bettered. The funeral 
speech of Pericles should be read as a whole: but let me give you two or three passages 
which portray a just State: 

“ Our constitution is named a demooraoy because it is in the hands not of the few but of the 
many. But our laws seoure equal justice for all in their private disputes and our public opinion 
welcomes and honours talent in every branch of achievement, not for any sectional reason but 
on grounds of excellence alone. And as we give free play to all in our publie life, so we carry 
the same spirit in our daily relations with one another... We acknowledge the restramt 
of reverence ; we are obedient to whomsoever is set in authority, and to the laws, more especially 
those which offer protection to the oppressed and those unwritten ordinances whose transgres- 
sions bring admitted shame. " 

t We are lovers of beauty without extravagance and lovers of wisdom without unmanliness, 
wealth to us is not mere matorial for vainglory but an opportunity for achievement; and 
poverty we thinkit no disgrace to acknowledge but a real degradation to make no effort to 
overcome... we decide or debate, carefully and in person, all matters of policy, holding, not 
that words and deeds go ill together, but that acts are foredoomed to failure when undertaken 
undiscussed. ” 

* Let us draw strength . .. from the spectacle of our great city’s life as we have it before us 
day by day, falling in love with her as we see har, and remembering that all this greatness she 
owes to men with the fighter’s daring, the wise man’s understanding of his duty and the good 
man's self discipline m its performance... the whole earth is the sepulchre of famous men; and 
their story is not graven only on stone over their native earth, but lives on far away, without 
visible symbol, woven into the stuff of other men's lis es. ” 

Here lies the organization of a just State: a public opinion which welcomes and 
honours talent for its excellence, a people full of reverence, obedient to laws and to 
the moral code which it, is a disgrace to break. A State which combines thought 
and action, wisdom and beauty ; a State not puffed up by wealth but using it for 
genera] well-being ; a State founded, as Plato would have it founded, “on the fighter's 
daring, the wise man’s understanding of his duty and the good man’s self discipline 
in its performance.” 

T should like to touch upon a few questions relating to social justice and a just 
State with special reference to India. It is well to recognize that the love for justice 
is rare—what most people desire is injustice which favours them. An examiner 
who is unapproachable, a man who distributes patronage on merit, are not popular. 
It requires a high social and political tradition to make people love justice. 

However, a State or society cannot be just if its members are given to fatalism 
and inaction. We have seen that man’s life is subject to hazard and hardship ; but 
that is no reason why human effort and foresight should not provide against them. 
Tf the sins of the parents will be visited on the children, we are not absolved from 
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trying to make the parents better and see that the children suffer less. Winston 
Churchill saw a restaurant blown up during the Blitz: he saw its owners stand 
dazed. and tearful in front of what was once their home and business. He did not say 
“Kismet” and pass on. He promptly asked the Chancellor of the Exchequer to 
put into operation a great national scheme of compulsory war damage insurance 
with a direction to pay 80 per cent of the claim at once. Here was social justice 
born out of a man’s kindliness and vision. 

We in the Hast are said to be a spiritual people scorning worldly goods, The 
distinction between the material and the spiritual is clear enough, but it should not 
be forgotten that there is no absolute opposition between what is spiritual and what 
is material. A house as a structure of cement and steel is a material thing ; considered 
as an investment it may still be a material thing; but when it becomes a home 
it is not merely a thing of steel and cement but of wonder and desire, the centre of a 
man’s affections and hopes. Or take books. A man who buys books for show is 
after material possessions ; but the man who buys them that they may be his friends 
and companions through life is surely after spiritual possessions. The philosophical 
insight and practical wisdom of Aristotle perceived thfis connection and he set it 
down that a moderate amount of worldly goods is necessary for a happy life. Asce- 
ticism for*its own sake is a barren creed. In India we profess respect for an ascetic 
mode of life and to that it is now fashionable to add a belief in equality between 
men which does not exist. These beliefs with their illogical application in the civil 
and political administration are doing much to retard a just society. The strange 
belief that there is considerable merit in a minister working for a pittance when a 
civil servant is paid twice or thrice the salary of the minister is a case in point. Or 
again take the position of teachers and professors. We are not tired of maintaining 
that education is the foundation of a good democracy ; that teaching is & spiritual 
mission. And yet we pay teachers less than we pay millhands, with this difference 
that if teachers threaten a strike we face the prospect calmly : if millhands threaten 
a strike we hasten to appoint tribunals to settle the dispute. 

Is it not time that we tried to learn the lessons of political philosophy and of our 
past history? If you multiply things which divide men you make justice more 
difficult. Leaders of opinion in India of an earlier day thought of India as a unitary 
State with a common language for all official work, and as a medium of instruction ; 
with common laws and a well paid efficient and incorrupt administrative, judicial 
and educational service. They thought that it should be possible for an educated 
Indian to follow a profession anywhere in India. They provided common bonds 
which would make “people welcome talent not for sectional reasons but for excellence 
alone.” We have seen all that work undone. We have a federation and not a 
unitary government, widely divergent laws in the provinces, a promised common 
language which is not to be the medium of instruction; fragmentation of States on a 
linguistic and therefore racial and sectional basis; a poorly paid civil, educational 
and judicial service with its attendant train of inefficiency and corruption. Before 
long an educated Indian from Bombay will be unable to practise a profession in 
Madras or Bengal or share in the intellectual life of those provinces. If these policies 
continue a just State must remain a dream—we can only have its pale and ghostlike 
shadow. 

A just State then requires (a) common bonds between the citizens (b) a proper 
appreciation of material rewards for honest work and a realization that material 
goods may subserve spiritual ends (c) an incorrupt and efficient administration, 
civil and judicial (d) and a proper reconciliation of the theory of political equality 
with the fact of natural inequality. The last point requires further discussion. 

If you told a soldier that he was as important as the Chief of the General Staff 
I have little doubt that he would say that you were "pulling his leg," unless he felt 
that you did not know what you were talking about. The political equality of the 
soldier and the Chief of Staff only means that a well governed State requires that 
certain rights should belong to all citizens as citizens and as human beings irrespective 
of the position they ocoupy. But there the equality ends, and the differences of 
natural and acquired gifts and the differences arising from stations assert themselves 
and must assert themselves. In times of peace the changes of a soldier rising to be a 
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general or field marshal are negligible, because the station he fills does not give oppor- 
tunities for the exhibition of his talents for strategy and commandjeven if he should 
have them. In times of war the situation is changed: his qualities find scope for 
their exercise and a corporal may end by being a marshal of the realm. But it is 
important to note that only few people can be at the head of the army at any parti- 
cular time, or at the head of any organization. Except on a theory, people feel no 
sonse of injustice that some should do more important work than others. The sense 
of injustice arises, if those who are charged with doing the less important work were 
in fact better fitted to do the more important work and were left out and when condi- 
tions do not exist in which a man filling a particular station can show that he is fit for 
higher things. Reverting to my example of the soldier, a well organized army 
should provide opportunities for a soldier to pursue military studies ; it will provide 
courses in strategy and tactics and if a private should show that he possesses gifts 
above his station the next promotion should be his. It must, however, be realized 
that the business of the State fhust go on, and while an attempt must be made to 
find the best man for the job the best man may not be the best absolutely. If a 
choice is to be made now it must be limited to people now available, and it does not 
help to say that had the choice to be made earlier or later a better man would have 
been available. 


T believe, I have touched upon most of the points I wanted to consider in connec- 
tion with a just State and I will only add what you know too well: 
“ Soarce thousand years suffice to huild a State 
An hour may lay it in the dust.” 
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The Indian Limitation Act, 1908. By V. V. OHTTALEY, B.A., LL.B., Senior Advocate, 
Supreme Court of India, and S. Arru Rao, B.A., B.L, Advocate, Madras High 
Court. Nagpur: The All India Reporter, Ltd., 1952. Third Edition. Roy 
8 vo. Pages 953 to 2080. Price Rs. 18. 


Durme the ten years that have elapsed since the publication of the last edition, 
the Legislature have been busy in tinkering at the provisions of the Indian Limitation 
Act, and the Courts have turned out a large number of decisions interpreting the 
language of the Act. The new section 20, as it emerges from the legislative anvil, 
is couched in words which leave no room for doubt and resolves conflicting views that 
prevailed among the different High Courts as to the import of the section. The 
numerous decisions that have been reported in the past decade are here fitted in in the 
exhaustive commentaries at the appropriate places. The annotations are analytical 
as well as synthetical. The propositions of law are deduced from a mass of cases 
and rendered into simple language. Wherever a conflict of opinion exists, the 
annotators have expressed their own opinion as to the correct view. Although the 
publication is bulky, the notes are so arranged as to make references easy. Cases 
in the footnotes are distinguished by point notation. 


M. W. N. AU India Criminal Digest, 1941-1952. Mapras 14: Madras Weekly 
Notes. Crown 4 to. Pages cxxiv and cols. 1336. Price Rs. 18. 


Tms is a successor to the first decennial digest of criminal cases for 1931-1940 
published by the Madras Weekly Notes. It refers to the second decennial period 
of 1941-1980. It contains all points requisite for a digest, chief among which may be 
mentioned, references to all contemporary reports, a complete list of words and 
phrases judicially noticed, and list of headings under which cases are digested. 
There is also a point noted index of cases overruled etc. The digest seems to be 
carefully prepared and ought to be useful to those interested in criminal cases. 

. 








40 . THE BOMBAY'LAW REPORTER. [vor. rtv. 


The Indian Digest, Oivil, Criminal and Revenue, from 1946 to 1952. By V. V. 
CHITALEY, B.A., LL.B., Advocate, Supreme Court of India, and 8. APPU RAO, 
B.A., B.L, Advocate, Madras High Court. Bomsay: All India Reporter, Ltd., 
1952. Vol III. Royal 8 vo. Price Rs. 16. 


Tuts is the third volume in the series of the Indian Digest published by the A.I.R. 
Office. It is much more than consolidation of the Annual Digests published by the 
office. It is printed in 3 columns to a page, and contains titles ranging from Infant 
to Surety-bond. Like all A.I,R. publications its keynote is exhaustiveness. It 
is designed to help those who use A. I. R. Manualor Commentaries. Among its 
B vielem may be mentioned, the names of Judges deciding a case and synopsis 
- of such titles. 


The Yearly Digest, 1951. By N. RAMARATNAM, M.Ae, B.L., MADRAS: Madras Law 
Journal Office, Mylapore. 1952. Roy8 vo. Pages xlii and cols. 1416. Price Rs. 8. 


Wir the increase in the number of High Courts and the outturn by the Courts, 
the size of this old familiar Digest is even on the increase. To meet the demand 
of modern times, this Digest has added several new features: table of cases digested 
in 1950 appearing in some 1951 Journals, index of points from Indian journals, and 
index of Central Acts, Ordinances, rulesand notifications. Then follows a digest of 
Indian oases reported in 1961, arranged, classified and connected by cross-references 
familiarised by the M.L.J. Digests. The rear is brought up by a digest of Select 
English oases. ' i 


Reminiscences and  Ewperimenis in Advocacy. By Dr. Kamas Natu KATJU, 
< M.A., LL.D., D.LITI., Calcutta : University of Calcutta, Senate House. 1952. Demi 
8vo. Pages viii and 201. Price Rs. 2. 


Tuis little book furnishes entertaining and interesting reading. It gives an 
insight into the working of the mind, a review of the difficulties which beset the path 
of a young lawyer, and how he overcame them. Dr. Katju was a distinguished 
lawyer, a brilliant editor of the Allahabad Law Journal, and an"ardent politician. 
He also was the Governor of West Bengal, and now occupies the post of the 
Minister of Law in the Union Government at Delhi. Students of law will be 
keenly interested in reading the reminiscences of a successful lawyer, and a 
versatile law professor. The experiments in ‘advocacy are given in the course 
of 14 lectures, meant to be delivered to the students of law at the Calcutta 
University. These are after all footprints of a great man—footprints that 
perhaps many “a forlorn and ship-wrecked brother seeing shall take heart again,” 
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ANANT DHARMA v. MANGALDAS RUPCHAND.* 


. 

Tux judgment in the above case lays down that an undivided Hindu family cannot 
be held to be a debtor withth the meaning of s. 2 (5) (b) of the Bombay Agri- 
cultural Debtors’ Relief Act, 1947, unless its annual income from sources other than 
agriculture and manual labour does not exceed 40 per cent. of its total annual income 
and that such income also does not exceed Rs. 1,500. The judgment further goes 
on to say that even in cases of individuals which fall under s. 2 (5) (a), the same 
consideration would apply inspite of the difference in the phraseology between the 
said two clauses. Thus the case in effect lays down that an individual also cannot 
be held to be & debtor unless his annual income from sources other than agriculture 
and manual labour is less than 33 per cent. of his total annual income and also such 
income is less than Ra. 500. 

- The case before the Court was of an undivided Hindu family and not of an indi- 
vidual; and therefore the observations in the judgment in so far as they relate to 
the interpretation of cl. (a) of s. 2 (6) must obviously be regarded as obiter. More- 
over, it is submitted with great respect that so far as interpretation of that clause is 
concerned the judgment ignores the previous state of the law under the correspond- 
ing Act, which has a good deal of bearing on the exact meaning of the language used 
in that clause, while it also overlooks certain aspects of cl. (b) as well. The matter, 
therefore, merits further discussion. 

The material portions of the two clauses of the Bombay Agricultural Debtors’ 
Relief Act, 1939, which defined the term ‘debtor’, were as follows : 

2 (6) “Debtor” means— 
(a) an individual— 


(iv) whose annual income from sources other than agriculture and manual 
labour does not ordinarily exceed 20 per cent. of his total annual income 
or does not exceed rupees 300, whichever is greater; 

(b) an undivided Hindu family— 
(4) s" eS PD 
(4$) bees eae 
(#48) sees ace saci Breer 
(v) the annual income of which from sources other than agriculture and 

manual labour does not ordinarily exceed 20 per cent. of its total annual 
income or does not exceed Rs. 500, whichever is greater. 

The material portions of the corresponding clauses of the present Act of 1947 are 

as follows : 

2 (5) "debtor" means— 

(a) an individual— 

(4) - — Peer — 
(ii) TEE — ss T" 
(488) "ET 


D 
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(fv) whose aumual income from sources other than agriculture and manua 
labour does not exceed 33 per cent. of his total annual income or does no 
exceed Rs. 500, whichever is greater ; 
(b) an undivided Hindu fa&mily— 
(5) $3 zu v T 
(ix) E NE 
(is) vue Pulse, «ae fT 
(se) the annual inconte of which from sources other than agriculture, snd nianu 
labour does not exceed 40 per cent. ofits total annual income and the aggre 
gate of such incomes of the niembera of which does not exceed Rs. 1,000. 
1t is noteworthy that in the Act of 1939 the conjunction ‘or’ and the words *whicl 
ever is greater’ were present in both the clauses, and it can hardly be doubted the 
the language of the clauses plainly means that if the non-agricultural income doc 
not exceed the greater of the two maxima (fractional and quantitative) the individu: 
or the undivided Hindu family would have been a debtor under the old Act. Th 
conjunction ‘or’ would be inconsistent with the two maxima being cumulativ 
as his Lordship Shah J. observes in his judgment in the abovementioned case, eve 
as regards cases of individuals. 


In the new Act of 1947, cl. (a) is kept in tact except for raising the fractional lim: 
from 20 per cent, to 38 per cent. and the quantitative limit from Rs. 300 to Ra. 50( 
However cl. (6) is materially changed. That clause in the old Act did not refer t 
separate incomes of the members of an undivided Hindu family but the correspondin 
clause in the new Act brings within its mischief the non-agricultural incomes of tk 
members of such family. Further, the conjunction ‘or’ is substituted by the cor 
junction ‘and’, and the words ‘whichever is greater’ are deleted. His Lordshi 
Shah J. holds that both the clauses in the new Act are intended to carry the sam 
sense inspite of the different phraseology used therein, though he himself finds : 
difficult to say why different phraseology was used in the respective clauses fc 
conveying the same sense. It is important to note that in the old Act both tk 
clauses were couched in identical language and were obviously intended to carry tk 
same sense. But when the Legislature, when re-enacting the respective clauses, ht 
kept the language of one of the clauses in tact while materially changed that of tt 
other, it is difficult to accept the proposition that both the clauses were still intende 
to carry the same sense. It is difficult to understand why it was thought necessar 
to change the language of ol. (b) if thé same sense was to be retained. The reasc 
for changing the language of one of the clauses aes to be that the Legislatu: 
wanted the two classes of cases differently. This inference is further supported fro 
the fact that the two limite prescribed by cl. (b) relate to two different sorts of incom 
ag wil be pointed out below. Once it is accepted that the Legislature intended : 
keep the position of individuals in tact but to alter that of undivided Hindu fam 
lies, when enacting the present Act of 1947, no difficulty arises in ascertaining tl 
exact meaning of the two clauses as ther language is quite plain and hardly calls fi 
any interpretation by straining the same. 

As regards cl. (a), there is hardly any justification for saying that both the conc 
tions ought to be satisfied in face of the words ‘or’ and ‘whichever is greater’. 1 
pointed out above the only requirement is that the non-agricultural * income ougl 
not to exceed one of the limits which is greater of the two. Thus if the non-agi 
eultural income of an individual does not exceed the quantitative limit of Rs. 60 
no further question. arisesas to the proportion of the agricultural income with the tot 
income. In that case if non-agricultural income exceeds 33 per cent. of the tot 
income, it would exceed the fractional limit but not the quantitative limit which 
the greater of the two. It would be interesting to note that strictly speaking ev 
if an individual has no agricultural income, but his non-agricultural income does n 
exceed Re. 500, still he will have to be held a debtor, provided he holds land a 
eultivates the same personally. At first sight this proposition may strike as d 
quieting, but there is nothing absurd in it. An individual may hold land and cal 
vate the same personally, but for various reasons beyond his control (such as failu 
of crops, etc.) may not earn any nef income from such land or may even suffer lo: 
There is no reason to suppose that the Legislature did not intend to cover such cas 


n 
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It is, therefore, submitted with respect that the interpretation placed by his Lord- 
ship Shah J. on cl. (a) in the above case requires reconsideration. ! 

The actual decision in the above case on ite own facts is not open to any criti- 
cism, as the question of non-agricultural incomes of the members of the family did 
not arise there. However, that clause also appears to merit further analysis. Fol- 
lowing sorts of incomes can be contemplated in the case of an undivided Hindu 
Family. 

(A) Agricultural income of the family; 

(B) Non-agricultural income of the family ; 

(C) Agricultural income of the members of the family ; and 

(D) Non-agricultural income of the members of the family. 
It may be pointed out here that clause (b) brings within its scope only three sorts of 
the aforesaid incomes, namely, (A), (B) and (D), but not (C), It is difficult to say 
why agricultural income of tha members of the family is left out of consideration, 
when their non-agricultural income is brought within the mischief of the clause. 
However, as the clause stands, the position appears to be this. There can be no 
doubt that under cl. (6), on account of the presence of the conjunction ‘and’ and ab- 
sence of the words ‘whichever is greater’, both the conditions ought to be satisfied ; 
but as indicated above the two limits do not apply to the same sort of non.agri- 
cultural income. The fractional limit applies to the non-agricultural income of the 
family and the quantitive limit applies to the aggregate of the non-agricultural 
incomes of the members of the family. Both sorts of incomes are quite distinct. 
Thus, if the non-agricultural incomes of the members of an undivided Hindu family 
exceed Rs. 1,500,-no further question arises for consideration and the family would 
be held to be a non-debtor. However, even if the non-agricultural income of the 
family as such exceeds Rs. 1,500, that would not matter, provided that the same 
falls within the fractional limit of the total income of the family as such and the 
non-agricultural income of members of the family is less than Rs. 1,500. 

The judgment in the above case has not dealt with the considerations discussed 
above, which are important from the point of view of a large number of poor agri- 
cultural debtors, whose applications are still pending in the mofussal Courts, and 
` therefore, if one may say so, the matter requires further consideration by a division 
bench of the High Court. 

G. K. DABKE. 


DOCTRINE OF ORIGINAL PACKAGE. 


THE Supreme Court has held in Bulsara’s case! that the American doctrine of 
original package is not applicable to Indian conditions. I submit, with great 
respect, that this doctrine can be usefully applied and that on principle it is intrin- 
sically sound. The principle is that unless and until the original package is broken, 
the import continues. This principle can be used to reconcile the power of the State 
Legislature to prohibit possession with the absence of power to prohibit imports. 
If the doctrine is pressed into service, it would be unnecessary to hold, as the Supreme 
Court has done, that the power of the State Legislature to prohibit possession of 
foreign liquors may incidentally include the power indirectly to prohibit imports. 
If the doctrine of original package is applied, a merchant in Bombay can import 
foreign liquors without being in possession of them so long as the original package 
is not broken. Only when he breaks the original package can possession be said to 
commence. Without breaking the original package he can sell the cases of foreign 
liquors to other States in India without being in possession of foreign liquors. 

If the doctrine of original package is not applied, it would be possible for a State 
Legislature to prohibit imports by indirectly prohibiting mere possession. By 
applying the doctrine of original package such a possibility will be avoided. The 
doctrine is intrinsically sound and I submit that it can be usefully applied in India 
also. $ 

V. B. RAJU, 1.0.8. 


1 (1951) 58 Bom. L. R. 982, F.B. 
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GLEANINGS. 





* 


Borner Rivers. 


Two rivers, the Esk and the Tweed, flow from Scotland into England, and they do 
so regardless of changes in the law of the territories in which they flow. This fact 
was lost sight of when. legislation was drafted, earlier in the year, with the object of 
preventing the pollution of rivers. The omission was discovered when the Rivers 
(Prevention of Pollution) (Scotland) Bill was before the House of Lords, but for 
technical reasons it was not possible to insert the appropriate provisions in that Bill 
and so a separate measure became necessary. This measure is the Border Rivers 
(Prevention of Pollution) Act, 1951. The Act enables the English river boards and 
Scottish river purification boards concerned to set up joint committees having ad- 
visory functions only. These joint committees will have the duty of considering any 
matters relating to the prevention of river pollution in which the boards are jointly 
interested, and of making recommendations thereon. The expenses of the joint 
committees will be defrayed by agreement between the boards concerned. This Act 
completes the legislative framework for dealing with the pollution of rivers and 
establishes a necessary link, at the Border, between English river boards, constituted 
under the River Boards Act. 1948, and Scottish river purification boards constituted 
under the Scottish Prevention of Pollution Act referred to above. The Bill 
had a smooth passage through Parliament and received the Royal Assent on 
December 7.—L.J. 


Derencs Res. 6804 


SPEAKING of an Act passed in 1692 to prevent malicious informations in the Court of 
King’s Bench, Willes, J., observed in John Wilke’s case (1770) How. St. Tr. 1001) 
that/'this statute is indeed as obscure a one as any in the statute book ; it is difficult 
to ascertain its true meaning. Therefore I do not chuse to give any direct opinion 
about its extent, unless it should become absolutely necessary for me to do so". 
It is with much the same sentiment that we approach the Supplies and Services 
(Transitional Powers) Act, 1945, section 1 of which enables a direction to be made by 
Order in Council that any of the regulations contained in Parte III and IV of the 
Defence (General) Regulations 1939 shall have effect by virtue of the Act. The 
Act itself was limited to expire on December 10, 1950, but may be extended by Order 
in Council, and by S. I. 1951 No. 2116 is so continued until December 10 ,1952. 
It appears, consequently, that the life of any defence regulation having effect by 
virtue of this Act is automatically extended until that date, unless it is previously 
rovoked. All this brings us to reg. 68ca which forbids the use for other purposes of 
housing accommodation that has, since December 31, 1938, been used for residential 
poron unless the local housing authority grant their consent. By 8. R. & O. 1945 

o, 1622, this regulation has effect by virtue of the 1945 Act and its fate is thus linked 
with that of the Act itself. It was, therefore, quite logical to assume that if that 
regulation is no longer required, it had to be revoked before the 1046 Act was given. 
& new lease of life, and, indeed the recent White Paper on the Continuance of emergency 
Legislation (Cmd. 8391) contained a proposal “to revoke'"" before December 10, this 
very regulation. This proposal hag not been carried out, but the Home Secretary, 
speaking on the motion to continue the 1945 Act, said that “certain things were being 
allowed to lapse, such as reg. 61 and reg. 68cA". With the greatest respect, this view 
is difficult to follow. Regulation 61, it may be noted, was expressly revoked by the 
Defence Regulations (No. 4) Order 1951 (cf. p. 709, ante) ; reg. 68ca was not so re- 
voked, nor for the reasons given could it lapse. In the result, this regulation is 
kept in being, with the 1945 Act, until December 10, 1952, unless it is revoked. prior 
to that date by Order in Council made under s. 3 of the Act.—L.J. 





Tue Mororist AND Tae MARE 


WEHEN traffic moved at a more leisurely pace it might not have been very dangerous 
for farm animals to wander about the highways, but there must be few motoriste 
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who have rounded a bend in a main road when travelling at speed to find themselves 
surrounded by cattle or sheep who would not assert its danger under modern conditions. 
The remark of Lord du Pareq in Searle v. Wallbank ([1947] 1 All E. R. 12), that 
“the motorist must put up with the farmer’s cattle ; the farmer must endure the 
motorist”, may underline the legal principles involved ; with respect, it is doubtful 
whether it really represents a commonsense approach to the problem. It is rather 
reminiscent of the pedestrian who was determined to assert his equal right to be on 
& busy main road with the cars thundering by, who died in hospital happy in the 
knowledge that he had been in the right. 


In the last eight years there have been four major decisions on a landowner or 
occupier’s liability for escaping animals—one in the House of Lords and three in the 
Court of Appeal. As a result of them it does now appear that the position ipe 
be more easily stated—even if the principles which have emerged provide sma 
consolation to motorists or other users of the highway. It is probably unnecessary 
to go back further than Heath’s Garage, Lid. v. Hodges ([1916] 2 K. B. 370) to 
indicate the start of a line of cases that culminated recently in Brock v. Richards 
([1981] 1 All E. R. 261) although that is not to say that the question of such liability 
had not been raised before. However, Heath's Garage v. Hodges (supra) seems the 
first case under what might be called modern road conditions to provide & clear cut 
answer. In that case & car had collided with and been overturned by some sheep 
which had jumped from a bank, evidently to rejoin the flock standing unattended on 
the road some little distance off. The sheep had escaped through gaps in the hedge 
from the defendant’s field. The latter had been already fined under the Highway 
Act 1864 for having allowed them to stray on the highway, but the Court of Appeal 
held that the defendant was under no duty to the public using the road to prevent 
his sheep from straying upon it, leaning heavily in its decision on the fact that there 
was no duty to fence at common law and clearly disapproving a qualification in- 
troduced obiter by Vaughan Williams, L. J., and Kennedy, L. J., in Ellis v. Banyard 
((1911) 108 L. T. 51) to the effect that if the number of animals allowed to stray in- 
evitably caused an obstruction then an action would lie. 


Deen v. Davies ((1935] 2 K. B. 282), which has come in for much criticism in its 
time, appears at first glance to conflict with the decision in Heath’s Garage, Ltd. v. 
Hodges, but the judgment sought to distinguish the facts from those in the earlier 
case in that the defendant had brought a horse on to a highway before leaving it 
insecurely haltered in a stable adjoining the street, from whence it broke loose and 
injured the plaintilf in the street. Romer, L. J., clearly voiced the ground of the 
decision when he sgid (at p. 296), “in the particular facts of this case, the defendant 
had not discharged the duty that he owed to the public, a duty which began when 
he took his horse on to the highway and rode it along the street, and had not come 
to an end when he tethered it in his stable". 


The case that really caused the question of liability for the escape of animals on 
to the highway to be severcly criticised was Huges v. Williams ([1943] 1 All E. R. 
535), the first of the four latest cases referred to at the start of this article. There, 
two horses of the defendant’s had walked through an open gate on to the highway at 
night after being let olt of their stable to water by the defendant's employee, and 
had come into collission with the plaintiff’s car. There was no evidence of any 
special propensities in the horses. All three members of the Court of Appeal ex- 
pressed their dishke of the rule that there was no duty on the owner or occupier of 
land adjoining the highway to prevent animals on it from escaping on to the highway, 
and indicated that although they were themselves bound to apply the rule in favour 
of the defendant in the case before them they hoped the rule itself might one day be 
revised in the light of modern conditions by the House of Lords. at Huges v. 
Williams did, apart from offering encouragement to subsequent litigants, was to lay 
down that there is no distinction between an open gate and a faulty fence. More. 
over, there were two indications in the judgments of ible qualifications to the 
rule. Lord Greene, M. Rt (at p. 537) said : “Similarly, I apprehend that, if the owner 
or occupier of land adjoining a highway chooses to put into it an animal of such a 
nature or in such a condition that he knows, or ought to know, that, if it gets out into 
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the road, it will run amuck, he must take special care to prevent it getting into the 
road" ; and Goddard, L. J., said (at p. 530): “a different question may arise if he 
drives animals on to the highway, because there he is doing a deliberate act...” 


In due course the opportunity came to the House of Lords to review the rule. 
Searle v. Wallbank ([1947] 1 All E. R. 12) was another case of a collision at night 
between a userof the highway, inthis instance acylist, and ahorse which had 
escaped from adjoining land through a gap in the fence. There was nothing in the 
facts to distinguish the case from Huges v. Williams (supra), and the House of Lords 
refused to deviate by one iota from the rule. Lord du Parcq, in his speech, however, 
&fter affirming that the rule applied to animals not of & mischievous nature went on 
to say (at p. 20): “if an &nimal's owner knows thatit has shown a tendenoy to run 
into cylists or other passengers on the highway, it cannot avail him to say it was 
not vice, but & froliesome disposition, or perhaps, mere blundering which caused the 
harm". This was a clear indication that not only would scienter of special propensi- 
ties in the animal create liability, but such propensitfes need not perhaps go so far 
as to take the animal into the "dangerous " category, in the ordinary sense of that 
word. 


In Wright v. Caliwood ((1950) 66 T. L. R. 72) the facts were different enough to 
call for argument whether they could be brought within Deen v. Davies (supra). 
The plaintiff had been injured by being knocked off her cycle by a calf which had 
dashed back out of an open gate leading to a farmyard into which it had just been 
driven off the road, after being frightened by a lorry starting up in the yard. The 
Court of Appeal allowed the appeal by the defendant and held that the ordinary 
rule applied, but Denning, L. J., who dissented, found it impossible to distinguish the 
facts from Deen v. Davies (supra). ' 

The county court judge had found as a fact that the calves had finished being 
driven along the highway and the accident happened after they had gone on to 
private property. On that count the facts appear indeed to come within the ordi- 
nary rule as approved by the House of Lords in Searle v. Wallbank (supra), but it is 
perhaps easy to agree with Denning, L. J., that it is diffioult to see the difference 
between the stable yard in Deen v. Davies and the farmyard in the present case. 


Finally of the “big four", there came Brock v. Richards (supra) which reaffirmed the 
rule yet again but also put forward in slightly different form the qualification that 
Lord Greene, M. R., had suggested in Huges v. Williams (supra). The plaintiff had 
been injured by a mare belonging to the defendant which jumped over the hedge on 
top of his motor cycle. The mare had a propensity to stray, byt in other respects 
was not of a dangerous nature. Held—no liability, but it would be otherwise if the 
animal was known to be dangerous (as e.g., owing to its frolicsome behaviour) or 
mischievous. A propensity to stray, however, was not sufficient. 


In Werry v. Andrew, a county court case reported in ((1951) 101 L. J. 289), Judge 
Rawlins, who had also had to grapple in the first instance with Brock v. Richards, 
had been faced with rather similar facts to those in Wright v. Gallwood (supra), 
except that in Werry v. Andrew the animals were being driven out on to a road and 
caused injuries to the plaintiff. The Judge invoked the ‘obiter hint of Goddard, 
L. J., in Huges v. Williams already referred to and held that there was liability. 


From all these decisions some general statement of the law as to escaping animals 
may be attempted. If not in conformity with modern conditions, at least surer 
picture has emerged. 

(1) As a genral rule, no liability attaches to the owner or occupier of land from 
which domestic animals escape and do damge to persons on the highway. 

(2) Since this rule arises from the absence of a duty to fence, there is equally no 
duty to keep a gate shut (Huges v. Williama). 

(3) “Special circumstances” may take the case out of the rule, and such may 
be scienter in the defendant of the animal’s mischievous disposition or even frolisc- 
someness if such manifests itself in a dangerous form and not merely in & propensity 
to stray (Brock v. Richards). - RES F 
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(4) Deen v. Davies can only be supported, if at all, on the ground that the whole 
train of events therein was continuous, so as to make therescape of the animal vir- 
tually one with taking it on the highway, but it must be regarded as very doubtful 
authority since Wright v. Callwood. 


(5) Where animals are driven out on to a road the rule is overridden by the nor- 
mal laws of negligence.—L.J. i 
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The Smritichandrika (Vyavahara Kanda), Part. 2. By Principal J. R. GHARPURB, B.A., 
LL.B. (Hons), Law College, Poona, Senior Advocate, Supreme Court of India. 
Bompay 4 : B, V. & Co., Gifgaon. 1952. Roy 8vo. Pages 505 to 686. Price Rs. 15/-. 


Tau well-known series df the Collection of Hindu Texts, which owes its origin 
and continuance to the untiring industry and deep erudition of Principal Gharpure, 
has by now become a fruitful source of inspiration to aspirants in the field of Sanskrit 
literature known has Hindu Law Texts. 1t has so far published 26 volumes of the 
original texts, and about 15 volumes of their translations into lish. "The transla- 
tions include the Vyavahara Mayukha, Subodhini, Yajnavalkya Smriti, and Smriti- 
ehandrika. The last mentioned text is of paramount authority in the State of 
Madras, es frequently referred to with due reverencein the remaining States. Üp to 
now its ika Kanda is published. This volume completes the Vyavahara 
Kanda, which has occupied 3 volumes. Two more volumes dealing respectively 
with the Sharddha Kanda and Asaucha are in the press. The present volume refers 
to the law relating to husband and wife, partition, and inheritance. The translations 
in this series were frequently referred to in the judgments of the Privy Council, and 
are everyday being referred to in our Courts of law. Lovers of Sanskrit texts in 
Hindu law will find this series a valuable addition to their libraries. 


Legislation affecting Hindu Women. By RISHINDRA NATH SARKAR, M.A., BeLa 
Advocate, Caleutta High Court. Canourra (14): Jurists Law Emporium, 
20 B Sankaritola Street, 19051. Roy 8 vo. Pages xiv and 199. Price Rs. 8/-. 


Tr is distinctly advantageous to have within the covers of a single volume the 
entire legislation affecting Hindu women, enacted by the Central Legislature as well 
us the Legislatures of the different States in India. The volume contains 11 India 
Acts and 17 Acts enacted in Bombay, Madras, Orissa, Bihar, Assam, Madhya Pradesh, 
‘Uttar Pradesh, Travancore and Mysore. Each of the Acts is invested with explana- 
tory comments which brings out the import of the section and containsreferences to 
the case law. It is a useful book of reference. 


The Negotiable Instruntents Act, 1881. By J. 8. KnxBGAMVALA, Lb. D. (Lond.), 
B.A., LL.M., (Bom.), of the Middle Temple, Barrister-at-Law. Bombay 2: N. M. 
Tripathy, Ltd. Princess Street. 1952. Ninth Edition. Roy 8 vo. Pages xvi and 
210. Price Rs. 7.8-0. 


Tan Negotiable Instruments Act is based mainly on the law and practice prevail- 
ing in England with regard to bills of exchange. In India, we have the indigenous 
institution of hundis, which even now is in vogue among the mercantile community. 
The Aot deals with a technical subject, and its provisions are the despair of students. 
The presént edition is meant for the use of law students. The comments are clear, 
concise and to the point. They are explanatory in character. With the help of 
this book the student oap thread his ud through the labyrinths /of negotiable in- 
struments. The first appendix deals with hundis in general; and standard forms of 
bills of exchange are set out in appendix 2. The book has proved its usefulness. 
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The Bombay Police Act (Bom. XXII of 1951). By C. B. VELKAR, Advocate (O.S.), 
Bombay High Court. 'Bompay: A. C. B. VgL&kAR, Marina Mansion, Chowpatty. ` 
1952. Roy. 8 vo. Pages xii and 223. Price Rs. 7-8-0. 


Tux Bombay Police Act of 1951 has unified the police force in the Bombay city 
as well as the districts of the Bombay State, and has amalgamated the Bombay City 
Police Act of'1901 and the Bombay District Police Act of 1890. It is annotated by 
one who combines in himself the varied experience of a Presidency Magistrate and a 
Police Prosecutor. The annotations are therefore of a practical nature. "ehe 
appendices contain rules made by the Police Commissioner of Bombay on a variety 
ef subjects, touching the life of a citizen and the duty of a police-officer. There 
also are chapters dealing with investigation, arrest, bail, and confessions, useful 
alike to the policeman and the Magistrate. 


Hindu Law. By Risainpra Natu BARKAB, M.A., BL, Advocate, Calcutta High 
Court. Caxorra (14): Jurists Law Emporium, 20 B Sankaritola Street. 1952. 
Fifth Edition, Cr. 8 vo. Pages xvi and 336. Price Rs. 5/-. 


Tris book is an abridgment of the classical work on Hindu Jaw by the late Shastri 
Gopal Chandra Sarkar. It is written for students of law, and contains a lucid ex- 
position of the law as figuring in the different schools of Hindu law in India. Dif- 
ferences among the several schools, divergence of judicial opinion, and helpful 
criticism on some judgments are some of the noteworthy features of the book. 


Indian Digest, 1951, Civil, Criminal & Revenue. By V. V. CHITALEY, B.A., LL.B., 
Senior Advocate, Supreme Court of Indis, and 8. Apru Rao, B.A., B.L., Advocate, 
Madras High Court. Nagpur: The All India Reporter Ltd. 1952. Roy 8 vo. 
Price Rs. 8 /-. 

Ix the fifth year of its publication the Indian Digest has become an accepted 
book of reference. Its frst part contains a classified alphabetical guide to the 
Acts, Ordinances and Regulations enacted by the 16 Legislatures at work in India 
during the year 1950-51. The main body of the book deals with digest of decisions 
turned out by the Courts of superior jurisdiction including the Supreme Court 
of India during the year 1951. To convey the multitudinous material in a volume 
of moderate size, the book is printed in 8 columns. The compilers have been at 
pains to bring out prominently different points decided in a case, with the view of 
increasing its utility as a book of ready reference. 


Be The 
Bombay Law Reporter. ei 


JOURNAL. 
July 185, 1952. 


DAMDUPPAT IN HINDU LAW 


Tux statement of Megasthengs, that the Indians are unacquainted with the concep- 
tion of interest, and that they neither put money out at usury nor do they know how 
to borrow, is entitled to no weight, since the expressions "Kuside" and ‘Kusidin” 
(having reference to interest) are to be found in Sruti (Tettiriya Sanhita 3-3-8-1, 2 
and Shatapatha Brahman 13-4-3-11), and the designation of percentage by numerical 
adjectives occurring in Manu Smriti (VIII, 142) was known to Panini (5-1-47). The 

-Nashik inscriptions give us ancient epigraphical documents for interest as also the 
, limit of the rate of interest from the first century A. D. downwards (Archaeological 
. Survey of Western India 4, 101; vide also Hindu Law and Custom by Jolly, 1928 

edn., pp. 215, 216) Vasishtha, whose work must be much earlier than the beginning 
of Ohristian Era (the earliest date being 300 B. C.), has given various rules as regards 
interest (Vashistha II, 40 to 51). Even Gautama who is the most ancient of all the 

Dharma Sutrakaras has discussed the question of interest (XII, 29 to 36). In view 

of these authorities high antiquity of lending money (by Indians) at interest must be 
admitted, and consequently no importance oan be attached to the statement of 

Megasthenes who says:— 

"Oute daneizousi oute isasi dqneizeshi. (the Indians neither put money out at usury nor 
do they know how to borrow)". f 


TAKING OF INTEREST CONDEMNED, BUT NOT HELD ILLEGAL : 


Our ancient Hindu lawyers have, it appears, severely condemned the practice of 
taking interest upon loan. Vasishtha says that when destruction of foetus and ex- 
tortion of interest were weighed in the balance, the destroyer of the foetus went up the 
scale, and the usurer fell down. (Vasishtha IT, 42). 

Thus Vasishtha figuratively expresses his opinion that the extortion of interest is 
more to be condemned than even the destruction of foetus. We are, however, to 
note that though Vasishtha so severely and strongly denounces the practice of taking 
interest, he doesnot deolare it to be illegal, but concedes its legality by saying 
"they may lend to a person who entirely neglects his secret duties and is exceedingly 
wicked” (Vasishtha IT, 43). According to Yajnavalkya the usurer is to be deemed on 
the same footing as a thief (Yajnavalkya I, 132) and according to Vishnu he is reborn 
in a future existence as aw epileptic (Vishnu XX XV, 26). Narada says that wealth 
is of three kinds, white, spotted and black, and that what is ucquired by lending 
money at interest is spotted wealth (Narada I, 44 and 45). According to Brihaspati 
that loan is called Kushid (that is a loan on interest) which is exacted by persons from 
a mean Kutsita or wretched man. (Brihaspati XI, 2.) 

As it was not possible to stop usury altogether Smriti writers condemned the 
practice, but at the same time did not hold it to be illegal, their attempt being to 
limit the permissible rate of interest and thelength of period for the acoumulation of 
interest, in order that evil consequences of usury might be curtailed as far as possible. 


" KINDS or INTEREST . 
According to Hindu lawyers, interest is either Krita (agreed upon between the ' 
parties) or Akrita (not so agreed). Manu speaks of four kinds of interest :— 
i (1) Compound interest. (3) Stipulated interest, and 
(2) Periodical interdst. (4) Corporal interest, 
. 


D 


60  — THE BOMBAY LAW REPORTER. `, [vor. LIV, 


aiaiai afa a aget fare d 
wae: soqfa: aier mfa aa aT, C— 04 


(Manu VIII, 153). 
Similarly, Narada says that interest is declared four-fold :— 
(1) Periodical interest, i (8) Kayika interest, and 
(2) Stipulated interest, (4) Compound interest. 


Narada defines these kinds of interest as follows :— 

(1) That which runs by the month is termed periodical interest. 

(2) Interest is termed stipulated interest which has been promised by the debtor 
himself. 

(8) Interest at the rate of 1 Pana or quarter of & Pana paid regularly without 
diminishing the principal, is denoted as Kayika interest. 

(4) Interest upon interest is called compound interest. 


afar afear ta afar tar) ^ 
fos ety dr afaagiear o : 
- suni west at gfe: ur aifeat war | 

afa: wr aiar arr afer rug d 
anaa anaa auf d 
qafi gra feraf di 
(oie IV, 102, 103and 104) 


Gautama speaks of six kinds of interest, his six kinds being (1) Compound interest, 
(2) Periodical interest, (3) Stipulated interest, (4) Corporal interest, (5) Daily interest 
and (6) The use of a pledge. 

aenga: t. | | 
Spree RT hea TE d 
[Gautama Dharma-Sutra 12/31, 32] 


Brihaspati mentions six kinds of interest and defines them as follows :— 

(1) Kayika interest (bodily or corporal interest) is that which is connected with 
bodily abour. 

(2) Kalika interest (periodical interest) is due every month. 

. (3) Chakravriddhi (compound) interest is interest on interest. 

.(4) Karika (stipulated) interest is interest promised by the borrower. 

(5) Shikhavriddhi (hair interest or daily interest) interestis that which is received 
every day. 

(6) Bhogalabh (interest by enjoyment) is the use of a mortgaged house or the 
produce of a field. 

(See Sacred Books of the East, Vol. X X XIII, Brihaspati, Ch. XT, p. 321). 

The sixth kind of interest is referred to by Brihaspati as Bhogalabha (interest by 
HE whereas Gautama calls his sixth variety ''Adhibhaga" (the use of a 

pledge.) 
The interest may thus be divided into a tabular form asfollows :— 


, Interost 
Krita ( ) Akrita lf agreed). 
pad 
. Kayika ‘ Chakravriddhi Karita Shikhavriddhi. Bhog- (Adhi- 


; labh bhog.) 
(1) - (2): (3) » (4) (5) (8) 
WEERE ÍNTEREST IS NOT ALLOWED 


f 








"Theré are various rules given by ancient lawyers ón the point as to where interest; 
is not allowed. The rules are, in short, as follows :— 
(1) The first rule is that no interest must ever be charged on loans incurred from 
friendship, unless it has been stipulated. (Narada I, "108), 
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Vira-Mitrodaya says that “Loans inourred from friendship” refer to things lent 
without any talk of demanding or repaying. 

(Vira-Mitrodaya, Vidya Sagar Edn., 301) 

(2) The second rule is that price of things bought, wages, deposits, fines, waste- 
ful gifts, and winnings at dice—-these do not yield interest unless so agreed. 

' ^ (Narada II, 36.) 

Vyavahara-Mayukha (Kane's edn., p. 169) says that wasteful gifts mean such 
gifts as are promised to dancers and the like. 

Vivada-Ratnakara (B. I., p. 20) says that wasteful gifts mean what is given away 
without any regard to Dharma. 

Vira-Mitrodaya (Vidya Sagar edn., p. 303) says that the absence of interest in the 
case of “The price of things bought” is to be understood to refer to cases where the 
purchaser does not go out of the country, and where the price has not been demanded 
by the vendor. In the case of deposits, Vira-Mitrodaya says (page 303) that the rule 
&pplies only when theré has been no demand for restoration. 

(3) The third rule is thatethere is no interest on Stridhana, on interest, on pledge 
that has retained its condition, on what had been in doubt or on what is due from 
surety, unless it has been voluntarily stipulated. (Sambarta quoted in Vivada- 
Ratnakara B. I., p. 20). . 

Commenting on this verse, Vivada-Ratnakara says that Stridhane means wife's 
property borrowed by the husband, the pledge means other than what has been not 
restored on demand, “what had been in doubt” means that in regard to the advancing 
of which, the lender was in doubt. 

S08 (Vivada-Ratnakara, page 20). 

(4) The fourth rule is that armour, newly harvested grain, wine, gambling dues, 
price of commodity, price of girl (and what is due from the surety) these never yield 
interest. 


Vivada-Ratnakara (B. I., p. 20) says that newly harvested grain has reference to 
bundles of unthreshed corn and price of girl has reference to the price paid in the Asura 
form of marriage or to gifts made to courtesans. 

(b) The fifth rule is given by Kautilya in his Arthashastra. According to him, 
interest is not allowed to accumulate on debts due from persons who are engaged 
in long sacrifices, or who are suffering from disease or who are detained in the houses 
of their teachers for learning, or who are either minors or too poor. 

(Arthashastra by Kautilya, III, 11) 

It is to be noted that this rule is not at all accepted by any of the Smriti-writers. 
It appears that the tendency was to remove as far as possible disabilities from taking 
interest on capital. 

(6) There is a special rule given by Vasishthe. He says that the king’s death 
shall stop the interost and that after the coronation of a new king, the capital grows 


again. 
(Vasishtha II, 49 and 50). 
This rule has puzzled Buhler (S. B. E., Vol. XIV, page 15) who is at a loss to know 
as to how all money transactions are to be stopped during the period which intervenes 
between the death of a king and the coronation of his successor. It may be noted 
that official and legal transactions were, in ancient times, dated in regional years of 
the kings who were ruling and that the period between the death of the ruling king 
and his successor’s coronation was non-existent in the eye of the law, and conse- 
quently no interest was to be counted for that period (Vide also Jayaswal, Manu and 
Yajnavalkya, page 197). This rule of Vasishtha, however, did not find approval 
with the later legislators or Smriti-writers. 


WHETHER IN THE ÁBSENOB OF A CONTRAOT INTEREST IS ALLOWED ? 


Tt is particularly remarkable that ancient Hindu lawyers permitted a creditor to 
charge interest under certain circumstances even in the absence of a definite contract: 
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in that respect. There are.various rules on this point, and it appears that they have 
puzzled Dr. Priyanath Sen (Hindu Jurisprudence by Dr. Sen, pp. 308-309). If, 
however, we follow the rules critically, we can deduce therefrom some consistent and 
satisfactory principles. 

(1) Narada says that no interest accrues on loans inourred from friendship, 
unless it has been ‘stipulated, and that without an agreement as regards interest, 
accrues on such loans after the lapse of half a year. 


a fa: stfoearat eaa ar gef d 
waa AEs TTA ETT UI 
[Narada IV, 108] 
Parashara-Madhava says that when the loan has been taken without any agreement 
as to time of repayment, the interest shall begin to accrue after the lapse of six 


months. 
(Barashara-Madhava B. I., p-268) 

Vira-Mitrodaya says that this rule of Narada has application where tho joan t ig 
taken without any understanding as to the time of repayment and that interest then 
begins to accrue after six months. 

(Vire-Mitrodaya—Vidya Sagar edn., page 301). 

(2) Narada says that a friendly loan can never yield interest unless a demand is 
made-and that if it is not repaid on demand, it shall yield interest at the rate of 5 per 
cent. 

trad g akaa quse d 
aama usd ws TIT I 

(Narada IV, 109) 

‘According to Asahaya and Viramitrodaya a loan not restored on demand shall 
yield interest at the rate of D per cent. per month from the day of the demand, even 
though six months may not have elapsed (Asahaya on Narada T. 109 and Viramitrodaya, 
Vidyasagar edn., page 301). 

(3) Katyayana says that having purchased & commodity, if the purchaser goes 
away without paying the purchase money, then interest begins to accrue on that 
money after three seasons (i.e. 6 months.) 


qwi pien at qerda feat aig | 


RENE. dat qfar U 
[ mama- 303] 

Vira-Mitrodaya (Vidya Sagar edn., p. ` 803) says that this refers to cases where no 
demand has been made, but no payment made, interest begins to accrue from the 
date of demand. 

(4) Katyayana says that if pledge, balance of interest, commodity for sale, 
purchase money, are not delivered on demand, they begin to yield interest at the 
rate of 5 per cent. 

According to Vivada-Ratnakara (B. I., p. 15) what is meant is that, if the vendor 
fails to deliver the commodity sold, or the vendee fails to | pay the purchase money, 
both{become liable to pay interest at the rate of 595. 

(5) Vishnu says that if a man, on receiving loan without interest, promises to re- 
pay it fully on the following day, but through covetousness does not pay it, the loan 
shall begin to yield interest from that day. 

(Vishnu VI, 40) 


According to Parashara-Madhava (B. T., p. 168) the meaning is that in certain 
cases, interest is payable even though it. has not been agreed upon and that the rule 
in such cases is that when the debtor fails to repay the debt on the promised day, he 
becomes liable to pay interest. 

(6) Katyayana says that if a man, having taken a loan goes away without re- 
paying it, that loan begins to yield interest after one year. 

a mfra quae feat THT | 
wed TART, Ted afana di 
[ IAAT naa $90] E 
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According to Vira-Mitrodaya (Vidya Sagar Edn., page 302) this refers to cases 
where no payment has been demanded during the year, and according to'Vivade- 
Ratnakara (B. I., p. 15) this refers to cases where the borrower goes away to'a place 
other than that where the creditor lives. 

(7) Katyayana says that if a man having taken.a loan goes away when asked to 


(8) Katyayana further says that if the man, while remaining in his own place and 
not going away, does not repay the loan on demand, then from the date of demand, 
he should be forced to pay interest even though it has not been stipulated. 


crash fertt eg a aerafaa: af d 

d adiserftat afeatryext w WDWHq dU 

[ mama GRATE wma $88] 
PRINCIPLES THAT CAN BE DEDUCED 


(1) Having ragard to these diverse rules, it appears that it is a settled principle 
that where there is no contract for the payment of interest, but where there is a 
fixed period within which the loan is to be repaid, the loan will carry interest after , 
the expiry of the promised period. 

(2) When there is no agreement for interest, nor any fixed period to repay the 
debt, interest will begin to accrue from the date of demand. This much ‘also is 
perfectly clear. 

(3) * As regards friendly loans it appears that in the absence of agreement of in- 
terest, no interest is chargeable on such loans. Such loans, however, are presumed 
to have been advanced for six months only, after which period interest will begin to 
accrue. ] 

(4) Katyayana provides for cases where there is no contract for payment of in- 
terest, and where the debtor, after having taken a loan goes abroad before a demand 
is made. He says that in such a case interest will run after the expiry of a year. He 
further says that where a demand has been made before the debtor's departure, the 
debtor is allowed a free grace of three months, whereafter interest will begin to 
accrue. If the debtor is in the country, there is no doubt that interest will begin to 
run from the date of demand. 

The Mitakshara has deduced a simple rule that when there is no stipulation of in- 
terest, interest will begin to run from the date of demand (IT, 38). 


CASE-LAW 


In Saundanappa v. Shivbasawa* where the parties to the suit were Hindus govern- 
ed by the law of Mitakshara, it is held that (1) Under special circumstances, in- 
terest may be awarded by Courts in India, by way of damages. 

(2) That under Hindu'law as it is to be found in the Mitakshara there is annexed 
to each contract of debt, in which there is no agreement to pay interest, the term 
or incident that such loss shall be made up by the debtor, if he wrongly withholds 
payment after demand ; and that this incident was annexed to every such contract 
at the date when the Interest Act (No. X XXII of 1839) came into force. And 

(3) That the parties being Hindus governed by the Mitakshara law that 
constitutes a special circumstance justifying the award of interest. 


TENDER Srors IwTEREST 


Section 84 of the Transfer of Property Act provides that when a mortgagor has 
tendered or deposited in Court, under s. 83, the amount remaining due under the 
mortgage, interest on the principal money shall cease from the date of tender. 

This section enacts the principle that tender stops interest. There is a similar 


1 (1907) I. L. R. 81 Bom. 364, s. o. 9 Bom. L. R. 439. 
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rule given by Yajnavalkya who says that when tendered, if a creditor does not 
accept his amount claimed, and if the same is deposited with a third person, it will 

not carry interest from that time. : 
aaa a Taft wept a: cae TTA | 
AICTE Teast F Tat: TH Mt 

è (Yajnavalkya TI, 44). 
While explaining this verse of Yajnavalkya, Mitakshara says thatbif an amount 
lent at interest is tendered by the debtor and if the oreditor, out of greed for interest, 
does not accept the amount, then if the amount is deposited in the hands of a third 
erson by the debtor, the amount will not bear interest from the date of deposit. 
The principle underlying the aforesaid view is that when the debtor tenders pay- 
ment, interest upon the loan ceases to run, provided the tender is kept good by the 
debtor by depositing the amount with a third person, in case the oreditor is not willing 


to accept the same. 2 


Ruiz or DAM-DUPPAT e 


Manu says as regards the rule of dam-duppat that in money transactions interest 
paid at one time (not by instalments) shall never exceed the double of the, principal 
(8, 151). , 

i . grafa a . af ' ( qq PET ) ; 
This will show that the utmost limit of interest was two times the principal, i.e. 


` to say, the principal and the interest made together can go to treble the principal. 
' Even in the Arthashastra Kautilya says that a creditor who sues for four times the 
.amount lent by him shall pay a fine of four times the just amount. (Arthashastra 


LIT, 11). 
{Kautilya’s Arthashastra by Dr. Shamashastry, 2nd Edition., pp. 214, 215]* 


"This shows that according to Kautilya the creditor could sue for upto three times the 


principal lent.’ In other words he could sue for the principal plus twice the amount 
as interest. Medhatithi, however, unequivocally, rules out this interpretation by 
saying: ' 

: “Tf it is said that the double character applies to interest, and that with the principal the 
amount becomes three-fold, that interpretation will not be admissible”, . i 
All the commentators unanimously agree with Medhatithi and say that the ‘double’ 
covers both the principal and the interest. 

As regards the rule of dam-duppat, Mitakshara says that that rule is to be under- 
stood as applicable in the case of one transaction and one payment. If there are 
separate transactions with different persons, or even if the person is the same and the 
transactions are different, then gold, etc. would increase even beyond the two-fold 
limit. Even in a single transaction, when the interest is recovered daily, monthly or 
yearly, the total amount as made up of the interest recovered can certainly increase 
beyond the two-fold limit. It is to be-noted that increase of the capital does not rise 
beyond the double if paid at one time, and that it exceeds beyond the double when 
the dealings are with different persons and give rise to separate transactions. 

; : Mitakshara II, 39). 
. As yis nie the rule of dam-duppat Vyavahara-Mayukha says that the rule holds 
good only when there is a single transaction. But if a fresh transaction is made at 
a different time, or with a different person, or by deductions or additions to the debt 
already due, then the maximum amount recoverable may be more than double. 
(Yyavahara Mayukha, Kane's Edn., page 171). 


RULES TO BH DEDUCED : 


The principal text on the rule of dam-duppat is that of Manu (VIII, 151). There 
is a similar text of Gautama who says that if the loan remains outstanding for a long 
time, the principal may be doubled after which interest peases (XII, 31). From the 
commentaries of Vijnaneshwara and Nilkantha (Mitakshara and Vyavahara-Mayukh) 
we may deduce the following rules :-— : 

(1) If money is lent to a man only once and if interest is recoverable only once in 
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a lump sum, then the maximum amount that can be recovered at one time including 
the principal and interest cannot be more than double the principal. 

(2) This rule applies irrespective of the rate of interest and the length of time. 

(8) Ifinterestis recovered monthly, or yearly, and not in a lump sum at one time, 
then the total interest received can be such that the creditor may get in all more than 
double the principal. 

(4) If after some time, there is a fresh agreement made with the debtor whereby 
the original principal together with the interest that accrued is accepted to be the 
new principal, and fresh interest is agreed to be paid on the aggregate amount, i.e. 
the new principal, then the total amount that can be recovered may be more than 
double the original principal. 

(5) If after the money has become double and if then the creditor is willing to 
accept another man as the debtor in place of the former debtor, then the oreditor 
can recover from the substituted debtor an amount which may be more than double 
the sum formerly lent by the creditor to the original debtor. 

[Norn : Nilkantha follows the view of Mitakshara and puts very laconically various 
propositions as regards the'rule of dam-duppat. The important rules that can be 
deduced from the commentaries of Yajnavalkya and Nilkantha are only five which 
are specified above.] 


CASES : 


In Sukalal v. Bapu! the reference was made in the following terms. ' 

Plaintiffs sue to recover Rs. 49-15-0 due on a bond passed by the defendant for 
Rs. 28-8-0. The bond purports to be executed in adjustment of a past debt, though 
plaintiffs state that a fresh advance of annas eight was made on the date of its execu- 
tion. The rest of the consideration (Rs. 28) of the bond sued on is made up of in- 
terest (Rs. 14 ) and principal (Rs. 14) advanced to the defendant, on an earlier bond 
executed on May 8, 1892. The sum olaimed in the present suit exceeds the principal 
sum due from the defendant on the earlier bond and the well-known rule of dam- 
duppat lays down that no greater arrears of interest can i one time be recovered 
than the balance of principal due from a debtor. . 

The Subordinate Judge, therefore, submitted the following question : 

Whether in the case of a bond purporting to be executed in adjustment of a past debt tho 
principal for the purpose of the rule of Dam-duppat is the amount of such bond or the balance 
of unpaid principal actually advanced to defendant on an earlier bond ? 

The opinion of the Subordinate Judge was that the principal for the purposes of 
the rule of dam-duppat was the principal or the balance of the principal actualy 
&dvanced to & debtor. 

The Bombay High Court, (Jenkins C. J.), after considering; various authorities, 
has held that, neither the texts, commentaries, usages, or the cases forbid the con- 
version by subsequent agreement of interest into capital, nor is there any such pro- 
hibition involved in the rule of dam-duppat as it has been formulated ; and that in 
the case of a bond purporting to be executed in adjustment of a past debt the prin- 
cipal for the purpose 5 of the rule of dam-duppat is the amount of such bond, and not 
the balance of the unpaid principal actually advanced on an earlier bond. 


Prasant Law as REGARDS Dam-Durrar 
The present law of dam-duppat is as follows :— 
(A) Main rule 
The rule of dam-duppat is that the interest recoverable at one time cannot exceed 


the principal. (Harim Serowagee v. Madan Gopal Bagla? and Dhondu Jagannath v. 
Narayan Ramchandra?.) 


(B) Where ti is applied ? 


The rule of dam-duppat,is applicable in the Bombay Presidency and in the town 
of Calcutta, but it does not apply in any other part of Bengal, nor to any part of 


1 (1899) I. L. R. 24 Bom. 305, 2 (1929) 31 Bom. L. R. 710. 
8. 0. 2 Bom. L. R. 18.* 8 (1803) 1 B. H. C. R. 47. 
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the Madras Presidency. By s. 6 of the Sonthal Parganas Settlement Regulation 
it is pps to money debts in the Sonthal Parganas. (Narayan v. Saivajs,! Nobin 
Chunder Bannerjee v. Remesh Ohunder Ghose*, Annaji Rau v. Ragubai? and Kunja 
Behari Singh v. Tarapada Mitra*). 


(C) To whom the rule applies ? 


There is a difference of opinion on this point between the Calcutta High Court 
on the one hand and the Bombay High Court on the other. The Calcutta High 
Court is of the opinion that the rule comes into operation only when both the original 
contracting parties are Hindus; whereas, the opinion of the Bombay High Court 

, ^is that to invoke the application of the rule of dam-duppat, it is enough and sufficient 
that the original debtor should be a Hindu (Wooma Churn Chatterjee v. Sreebarinath 
Mullick” and Harilal Girdharlal v. Nagar Jeyram.°) 


` (D) Not affected by Acis. 
~ Theruleofdam-duppat is not affected by the Transfer of Property Act, or the Indian 
Contract Act or Acts relating to interest (Kunja Lal ‘Banerji v. Narsamba Debi’, 
Jeewanbat v. Manordas Lachmondas®, Ram Lall Mookerjee v. Haran Chunher?, 
and Khushalchand v. Ibrahim’). — 


(E) Part of instalment paid. 

The principal for the purpose of the rule of dam-duppat in the following cases 
is the balance of the principal remaining due at the time when the interest claimed 
in the suit accrues. 

(1) A debt is to be paid by instalments and some of the instalments have been 
satisfied. ` 

. (2)', When the debt is not re-payable by instalments, but a portion of the debt 
' has'beenjsatisfied : Dagdusa v. Ramchandra” and Nusserwanjs v. Laxman". 


(F) Whether interest can be capitalized ? 


Where a bond is executed in adjustment of a past debt, the principal for the pur- 
pose of the rule of dam-duppat is the amount of such bond, and not the balance 
of the unpaid principal actually advanced on an earlier bond. The reason for the 
proposition is that according to the text-writers on Hindu law, the rule of dam- 
duppat does not prevent the conversion of the interest in arrears into capital by 
subsequent agreement. (Sukalal v. Bapw??.) 


(G) Excluded $n the case of mortgage requiring taking accounts. 
The operation of the rule of dam-duppat is excluded in all mortgages the term 
of which necessitates the taking of an account current between mortgagor and 


mortgages, whatever the state of the account may be. (Gopal Ramchandra v. 
Gangaram Anand Shet.) 


(H) Simple and mortgage debts. 

(1) The Dam-duppat rule applies in all cases as between Hindu debtors and 
creditors both in respeot of simple as also of mortgage debts. 

(2) It does not, however, apply where the mortgagee has been placed in pos- 
session and is accountable for profits received by him as against the interest due. 

(3) But where these profits are by the terms of the bond received for only a 
portion of the interest on the mortgage debt the general rule of dam-duppat will 
govern such mortgage accounts. (Sundarabat v. Jagavanti5.) 


1 (1872) 9 B. H. O. R. 83. 1 10 (1866) 3 B. H. C. R. 28. 
2 (1887) I. L. R. 14 Cal. 781. 11 (1895) I. L. R. 20 Bom. 611 
8 (1871) 6 M. H. C. 400. 12 (1906) I. L. R. 30 Bom. 462, 
4 [1919] A. I. R. Pet. 324. B. 0. 8 Bom. L. R. 82. 
5 (1890) 1 0. W. N. olxxviii. 18 (1899) I. L. R. 24 Bom. 305 
6 (1896) I. L. R. 21 Bom. 38. S. 0. Bom. L. R. 18. 
7T (1915) I. L. R. 12 Cal. 826. 14 (1895) LL. R. 20 Bom. 721, P. B 
8 (1910)I. L. R. 35 Bom. 199, 15 (1899) I. L. R. 24 Bom. 114, 
8. 0. 12 Bom. L. R. 992; 8. 0.1 Bom. L. R. 551 
9 (1869) 12 W. R. 9." ° 
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(I) Applicable only up to the date of suit. : 

It is to be noted that the rule of dam-duppat is applicable only upto the date of 
suit and that it ceases to operate from the date of suit. 

Consequently the rule has no application to an amount to berecovered in execution. 
The oldest case on this point is Ball Krishna Bhalchandra v. Gopal Raghunath, wherein 
it is held that, the rule of Hindu law, which limits the amount recoverable at one 
time by way of interest to the amount of the principal, does not apply to an amount 
recoverable in execution of the decree of a civil Court. (Vide also Dhondshet v. 
Ravj?, Hiralal Ichhalal v. Narasilal Chaturbhujdas*, Achyut v. Ramchandra‘). 


(J) Whether it is applicable to a mortgage executed after the passing of the Transfer | 
of Property Act ? 

It has been expressly enacted that nothing in Chapter IT of the Transfer of Pro- 
perty Act shall be deemed to affect any rule of Hindu law. On the point às to . 
whether the rule of dam-duppat applies to mortgages executed after the Transfer , 
of Property Act came into force, there is a difference of opinion between the Madras 
High Court on the one hand and the Bombay and Calcutta High Courts on the other. 
The Madras High Court has held that the rule of dam-duppat has no application 
to such mortgages, whereas the Bombay and Calcutta High Courts have held to . 
the contrary. A very important case on this point is J'eewanbai v. Manordas Lach-^ 
mondas? wherein it is held that— 

(1) The fact that a person, entitled to sue on a mortgage, happens by assign- 
ment to be a Parsee cannot affect the (Hindu) mortgagor’s right to claim the advan- 
tage of the rule of dam-duppat, if it existed when the mortgage was entered into. 

(2) It is not proper to infer that because it has been expressly enacted that 
nothing in chapter IT of the Transfer of Property Act (IV of 1882) shall be deemed.’ 
to affect any rule of Hindu law, the Legislature has deprived a Hindu mortgagor. £ 
of the protection afforded to him by the rule of dam-duppat. x. TM 

(3) Tho right of a mortgagee to sue for his principal, and interest is a right 
arising from & contraob, and must be taken to be made subject to the usage and 
customs of the contracting parties: Madhwa Sidhanta Onahins |Nidht v. Venkata- 
ramanjula Nidhi? ; Kunja Lal Banerji v. Narsamba Debi,” Jeevanbas v. Manordas. 

It is submitted, that the rule of dam-duppat is not in force in any part of the 
Madras Presidency, that the view of the Madras High Court is not proper and that 
the view of the Bombay and Calcutta High Courts is fit to be accepted. 


Ram KzgsHaAV RANADE, LL.M, 


THE ESSENTIAL SUPPLIES ACT, 1946. 


The judiciary, the police, lawyers and laymen are all deeply interested in the 
interpretation and execution of the Essential Supplies Act. The executive and 
the legislative powers are no less kept busy finding out any lacuna and amending 
this section or that, passing now one order, now recalling it, and the multiplicity 
of the legislative amendments and executive orders is baffling no less to the publio 
than to the magistracy and the higher judiciary. Apart from the questions of 
poy of controlling the various activities of the public and checking the economic 

om of the citizen and also apart from the fact that the controls were lifted in 
the one country worst affected by the War, viz., England, and at the same time 
disregarding the unmoral and decidedly immoral influences of the restraints thus 
imposed, what is more important is the mental factor of thecitizens. “It brings the 
whole system of justice into disrepute, and robs the law of all dignity " (Allen). 
Mahatmaji sought to decontrol the necessities of life. 


1 (1876) I, L. R. 1 Bom. 73. & (1910) I. L. R. 35 Bom. 199, 

2 (1896) I. L. R. 22 Bom. 86. 8. 0. 12 Bom. L. R. 992 

8 (1913) I. L. R. 37 Bom. 326, 6 (1903) I. L. R. 26. Mad. 662 
8. 0. 11 Bom. L. R. 318. 7 (1915) L L. R. 42 Cal. 826 


4 (1925) 27 Bom. L. R. 492. 
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The recent withdrawal of food subsidy by the Centre, necessitating the rise in 
prices of food grains is the last straw that breaks the camel’s back. Added strain 
on the forces of law and order is evident. The country is also justified to know how 
much it costs to feed a man for a day. The vast expenditure on various departments 
for collecting, storing, transporting grains, the illegal gratifications so rampant, 
loss of the weight allowed during transit and for storage, the prices paid in the 
country and to foreign countries, the gains made by the middleman, and those res- 
ponsible for the execution of the law will have to go into the debit side of the balance 
sheet. Is it not the art of making accounts which brings about the belief that the 
controls make grain available to the poor? Does the Government provide for the 

“unemployed, the old and the infirm? Is there any provision for the help of the 
needy, the widow, the orphan? Is any weekly assistance given here as it is in 
_ England of about 46 s. a week ? Is there any organised charity, such as in U.S.A. 
. which drew the praise from Lala Lajpat Rai t 
The legality of the controls is also questionable. elt is this aspect which will be 
. ™ touched here. The Bombay Law Reporter published two articles before which 
' presented one aspect of the question, here is another fot examination. 
Na Section 1, sub-section (3), of the Act, came in for construction before the Supreme 
: , {Court of India. The bench consisted of the late Chief Justice, the present Chief 
“ Justice, Mukherjea, Das and Aiyar JJ. Itis reported in 1951 Supreme Court Journal 
748 and 1952 Supreme Court Reports 127. At page 745 come two important sen- 
tences :—'* On 23rd March 1949, a second resolution was passed by the Assembly 
extending the life of the Act by one more year upto 3lst March, 1950” (end of 
para 2). “Now, it is clear that under section 1(3) of the Essential Supplies Act, 
it shall cease, to have effect on the expiration of the period mentioned in section 4 
< „of the India (Central Government and Legislature) Act, 1946. The period men- 
-i tioned.. .may go upto & maximum period of five years..." (para 4). 
- In view of Arts. 141 and 375 of the Constitution the law is what the Supreme 
Court says itis. Now the Supreme Court lays down that — 

1. the Proclamation of emergency ceased to operate on 31-3-1946 ; 

2. the maximum period of five years is the dead line, t.e. upto 31-3-1951 ; 

3. The Constituent Assembly by its resolutions extended the Act to 31-3-50. 

The Essential Supplies Act would cease then, as from 31-3-1950. 

The conclusion is inevitable and is the law of the land. 

Article 372, Explanation ITI, says “ Nothing in this Article shall be construed as 
continuing any temporary law in foroe beyond the date fixed for its expiration or 

. the date on which it would have expired if this Constitution had not come into force. ” 

As art. 372(2) does not empower the President to extend the life of any enactment 
and the Essential Supplies Act provides for a specific machinery for its extension, 
in which the President does not find a place, the natural and necessary corrolary 
would be that the Aot would come to an end on the midnight betweén 31-3-1950 and 
14-1950. No political Messiah can revive it or prolong its life. 

The Essential Supplies Act is thus a dead letter. 

To trace its subsequent history and watch this dead child for any trace of arti- 
ficial life even is interesting. The President by the Ad&ptation of Laws Order, 
1950, merely extended the life of the Act, which he could not do. Then came Aot 
XLII of 1950. It extended the life of the Act upto the 318t of December 1952. When 
the Act ceased and died a natural death on 31-3-1950, it could not be revived. See 
A. I. R. 1950 Cal. 274, 285 and I. L. R. 1951, Hyd. 237 F. B. and A. I. R. 1950 
Pat. 205, 269. 

There is yet another difficulty. Art. 250 lays down the powers of Parliament 
after a Proclamation of Emergency. It lays down the maximum period of six 
months after its expiration. No emergency is proclaimed. Arts. 245 and 246(4) read 
with Schedule VII, List 2, entry 27, do not empower the Parliament to legislate in 
this field. List 3, entry 33, does not give unlimited powers, It makes the law sub- 
ject to a declaration and otherwise confines the field of legislative power. No other 
article gives authority for the purpose. 


Finally we turn to art. 369(a) which is almost the rgproduction of the Preamble 
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to the Essential Supplies Act. It covers the same field. But art. 369 read with 
Schedule VII, List 3, entries 33 and 34 reveal a few conditions precedent :— 

(a) the Parliament must make the law ; 

(b) the law must be passed after 26-1-1950 ; 

(c) the law can be only for five years from 26-1-1950 ; 

(d) only production, supply and distribution come within its purview but not 
price control. Article 369 does not empower price control. 

By art. 379 the provisional Parliament is given the same powers and duties. This 
article came in for decision in the case reported at 1951 Supreme Court Journal 
775 and 1952 Supreme Court Reports 89. i 

Article 395 having repealed the India(Central Government and Legislature) Act, 1946, ` 
the Essential Supplies Act became a dead letter. It ceased as from 31-3-1950. There 
it was in the grave from 1-4-1950. Their Lordships of the Bombay High Court 
(1951) 53 Bombay Law Reporter 268, 275 observe :—“ We have no doubt what- 


soever, therefore, ....continue up to the last date upon which they would have , Y 


powers to legislate under the India (Central Government and Legislature) Act, 1946. 

. ..Upon the date upon which their powers ceased, the Act also would cease.. .toexa- ` 

mine afresh. ..and re-enact even those provisions of the Essential Supplies Act, 1946, 

as were within its ordinary competency under the Indian Constitution. ” i 
The Essential Supplies Act is safely to be described as a dead law. . 


B. N. CHOBE. 


GLEANINGS. 








THE POSITION OF A JUDGE 


Ix this country the conduct of proceedings in Court is the very antithesis of the | 
inquisitorial system by which the Judge takes the leading role in the examination 
of witnesses. Here the Judge—perhaps symbolically—sits, as it were, raised on 
& higher plane and the party strife is waged before and beneath him.” That does 
not mean, of course, that the Judge has not full control over the course of the proceed- 
ings and although he is undoubtedly entitled to ask questions and, in some circum. 
stances, to call witnesses, the calm and dispassionate observation of the demeanour 
of witnesses under examination by counsel is, as Lord Greene once said, a necessary 
advantage for the Judge. Thus, a line is drawn—ill-defined though it may be— 
beyond which a Judge should not go, for, to quote Lord Greene again in Ywill 
v. Yuill ((1945] 1 All E.R. 183), a Judge “ who descends into the arena is liable 
to have his vision clouded by the dust of the conflict.” In that case it was said 
that the trial Judge had asked the witnesses many more questions than all the counsel 
in the case put together and had, in effect, taken the conduct of the case out of coun- 
sel's hands. The Court of Appeal refused to order a new trial but allowed the appeal. 
In Heayns v. Heayns (cf. The Times, March 12, p. 3) complaint was again made of 
the conduct of the trial by the same Judge by reason of his interrupting, early on 
and without adequate reason, the examination of witnesses by counsel, but there 
while fully approving the remarks of Lord Greene in Yuill v. Yuill, the Court of 
Appeal felt they should not disturb the findings of the Judge. In Harris v. Harris 
(cf. The Times, April 9, p. 2), the Court of Appeal felt it necessary to order a new 
trial after the same Judge had refused a wife petitioner a decree on the ground of 
cruelty. Lord Justice Birkett and Lord Justice Singleton both regarded the trial 
as unsatisfactory by reason of undue interference with counsel which resulted, as 
in Yuill v. Ywill, in the conduct of the case being virtually taken out of the handa 
of counsel altogether. Lork Justice Birkett referred particularly to the fact that 
in the present case the parties had received legal aid, and being unaccustomed to 
procedure in the Courts, were likely to be overawed or confused or to become dis- 
tressed under prolonged questioning by the Judge. It may be that this is yet 
another instance of where justice not only must be done but also seen to be done, but 
at least as good a reason for the minimum of interference from the Bench with 
witnesses consonant with aeproper control of every trial is that the Judge does not 
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know what is in counsel’s brief, and there is a very real danger that a party may 
not have his case presented in its most advantageous light. This, after all, is the 
right of every litigant and strictly speaking the very raison d'etre of counsel. —L.J. 


PROFESSIONAL ETIQUETTE 


In October 1949 a Special Committee was set up to review the existing rules of 
etiquette in regard to advertising by members of the Bar. Following the Report 
of the Special Committee, the General Council of the Bar approved on July 18, 
1951, a recommendation that the principal existing rulings, at present to be found 
under various headings in Part XII of the Annual Practice, should be re-stated. 
This task has been accomplished and rather more stringent rules relating to the pro- 
hibition of personal advertisements, both as regards practising and non-practising 
barristers, have now been published in the Annual Statement for 1951. The main 
changes, it appears, occur in the rules respectively Beaded “ Press and Publicity " 
^ and “ Wireless and Television Broadcasts and Films". By r. 7(1) (a)(3) & practising, 
as well as a non-practising, barrister may not publish, or*eause to be published, parti- 
culars of his life, practice or earnings at the Bar. The prohibition extends to the 
. publication, except in legal text-books or in an article written for legal periodicals, 
of particulars of cases pending in the courts, of cases where the time for appeal 
has not expired, or of any matter in which a member of the Bar hás been or is engaged 
as counsel. Questions on legal subjects may not be answered by a practising barrister 
in the press, any periodical, or in a wireless or television broadcast where his name 
or initials is or are directly or indirectly disclosed or likely to be disclosed. In articles 
or letters in the press or any periodical, other than a legal periodical, written by a 
member of the Bar the author must not allow to appear both his name and quali- 
fication as “‘ barrister-at-law, " but exceptions to this rule may be made by the Bar 
, Council in individual cases. Similarly, by r. 8 & barrister who intends to give a 
wireless broadcast or television broadcast, or who intends to appear in any film, is 
not allowed to disclose his qualification in conjunction with his name. References 
in a television-broadcast or film relating to any aspect of law or legal administration 
may be made only if the prior consent of the Bar Council has been obtained. The 
rules conclude with the gentle, though, one should have thought, barely necéssary 
reminder that a barrister who writes, after retirement, the memoirs of his experiences 
at the Bar must use his disoretion in regard to cases in which he has been engaged, 
always remembering the confidences which have been reposed in him and the feelings 
of the persons concerned who figured in the cases, or their relatives —L.J. 


Incompiare Wr 


Ir is a golden rule of construction, Lord Esher, M.R., observed in Re Harrison 
((1885) 30 Ch.D., at p. 303) that “ when a testator has executed 4 will in solemn form 
you must assume that he did not intend to make it a solemn farce—that he did 
not intend to die intestate when he has gone through the form of making a will.” 
This presumption against intestacy is of wide application, and was held to be suffi- 
cient in Re Basseti’s Hatate ( (1872) L.R. 14 Eq. 54) to supply the omission of any 
description of the subject-matter of the will. Again, in Re Messenger's Hstate 
([1937] 1 All E.R. 355) the testator had made only one disposition in favour of his 
daughter, who was also named as executrix, but had omitted to say what property 
was included in the disposition. Clauson, J., held that the will operated so as to 
result in the daughter being beneficially entitled to the testator’s whole estate. A 
similar problem arose recently in Re Stevens, Pateman v. James ([1952] 1 All E.R. 
674) where the testatrix had made a will on a printed form saying: “I give devise 
and bequeath unto my " brother and two sisters, but failing to specify the property 
which she intended to leave to them. To make matters more complicated still, 
the testatrix had also overlooked to fill in the blank spaces left for the names and 
addresses of the executors to be appointed. The will was held to be effective in 
passing the whole of the testatrix’ estate to the brother and second sister—the elder 
sister having predeceased the testatrix—as joint tenants. In arriving at this 
conclusion, Mr. Justice Wynn-Parry was of opinion thatthe omission of any appomt- 
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ment of an executor was insufficient to distinguish the present case from the earlier 
authorities, and that it appeared sufficiently from the form of the will in which it 
was admitted to probate that the testatrix not merely did not intend to die intestate 
to any extent, but intended to deal with the whole of her property by leaving it 
to the brother and the two sisters. The Court, it has been said, is always anxious 
to give effect to a testator’s intention, however vaguely expressed, but it was, perhaps, 
easier to discover that intention in Re Messenger than in the present caso.—L.J. 


REVIEWS. 


Principles of Rent Control. By R. B. ANDEYARUJINA, B.A., LL.B., Advocate, Bombay 
High Court. Bowsav: New Book Company, Ltd., 188-190, Hornby Road, 
Fort. 1952. Roy. 8vo. Pages xovi, 571 and A 508. Price Rs. 48. 


CowrROL of rent is the direct outcome of the emergency created by war. The 
second World War brought in its train Rent Control Acts in different States of the 
Union of India. They nuthber approximately fourteen; and though they differ 
in minute ienlars they are agreed on main principles. They sweep away the 
contractual relations between landlord and tenant, and erect in their stead the 
statutory tenant, the standard rent, and complex set of rules governing the new 
relationship. Rent control ishailed onthe one hand asthe saviour of poor and needy 
tenants: it is decried on the other hand as an unwanted hardship on landlords, who 
are hard hit by a swarm of taxes. Be that as it may, the Rent Control Acts have 
come to stay, at least as long as there is disparity between tenants and tenements. 
The present treatise is a valuable contribution to the subject. In its first part 
it deals ably and exhaustively with every aspect of rent control in the course of 37 
chapters. To take for instance some of them, the subjects handled are, statutory 
tenant, transmitted tenant, statutory sub-tenant, standard rent, permitted increases 
in rent, non-payment ofrent, waste or nuisance as grounds for eviction, assignment, 
jurisdiction of Courts, offences under the Acts. Each chapter is a treatise on the 
subject with which it deals. The first part gives a comprehensive view of the law 
as it exists in India, Pakistan and England, culled out from the statute law and the 
case-law. Part Il comprises the Bombay Rent Act of 1947, the sections of which 
are inter-connected, with general observations in Part I. The different Rent 
Control Acts are reproduced in Part IIT. This authoritative treatise on rent laws 
will not only be invaluable as a comparative study on the subject but will be 
indispensable to lawyers and laymen alike as a reliable guide to the principles and 
practice of rent control. 


All-India Comparative Tables (India and Pakistan), 1937-1950. By Saar KRISHEN 
AGARWAL, BAREISTER-AT-LAWw. Lucknow: Eastern Book Company, 34 Lalbagh 
Road. 1952. Crown 4to. Pages xiv and about 900. Price Rs. 25. 

In these days of multiplicity of law reports in India, a book giving all comparative 
citations to & case reported in more than one series of reports is particularly welcome. 
Alawyer having only one series of law reports can, with the help of this volume, 
spot references to any other series reporting a case. This book gives comparative 
tables of cases reported during the period from 1937 to 1950. It thus refers to 
cases of current use. It is a tribute to the patience and industry of its compiler. 


Principles and Forms of Pleadings. By Sunms CHANDRA Guosu, Barrister-at-Law, 
edited by DurggNDRA Kumar Guosu, Barrister-at-Law. CarncuTTA: Eastern 
Law House, Ltd., 54 Ganesh Chunder Avenue. 1952. Second Edition. Roy. 
8 vo. Pages oxlii and 1242. Price Rs. 22-8-0. 


Ir is sad to know that the learned author passed away some time after the appear- 
rance of the original edition. The task of bringing out the second edition fell on 
the present editor, who hes discharged it with consummate care. In its revised 
garb, the book praiseworthily sustains the reputation of being the most exhaustive 
and comprehensive treatise on the topic of pleadings in India. It is not only an 
encyclopaedia of ready-made forms, but it is also a scientific treatise on the subject 
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of pleadings. The book opens with a chapter on the history of pleadings which 
passes in review the practice of pleadings in the Hindu and Mahomedan periods 
as well as the British Indian period up to 1908. Then the reader is introduced to 
the system of pleadings in England; and attention is invited to the system of 
pleadings in British India and Burma. The main theme of the book—principles 
of pleadings—is treated of in Part IT which consists of 21 chapters, each one of 
which deals with broad principles concerning the preparation and presentation of 
plaints and written statements, set-off and counter-claim, particulars, interrogations; 
affidavits, etc. The practical part of the book appears in Parts III and IV, which 
set out forms of appeals, plaints and defences. The model forms of plaints and 
defences number approximately 600, and deal with claims and defences in every 
conceivable form of action. In the State of Bombay, pleadings form a subject 
of examination held by the Bar Council. Students reading for that examination 
can confidently use the first two parts of this book, while its parts III and IV are 
calculated to help the practitioners, new as well as oM, in drawing up pleadings. 


Civil Procedure Code. By B. V. B1iSWANATBA Ivar. Mapnas 4: Madras Law 
Journal Office, Mylapore. 1952. Third Edition, Roy. 8 vo. Pages xiii and 
1248. Price Rs. 22-8-0. 


Tu text of the Civil Procedure Code in India is ever in a state of flux. Scarely 
& year passes by in which the Union Legislature does not enact one, if not more, 
amending Act. The several State Legislatures go on tinkering at the provisions 
of the Code. To add to the confusion, the numerous High Courts make plentiful 
additions to the rules and orders in the Code. Time has now come when the Central 
Legislature should take up the formulation of main statutes, like the codes of pro- 
cedure, the Penal Code, and other important Acts like the Succession Act, the 
Transfer of Property Act, the Evidence Act, etc. into its own hands, and declare 
with a definite voice what the provisions of law are uniformly throughout the 
length and breadth of India. Hegemony in law is not less important than the unification 
of different peoples on the political arena. If ignorance of law is no excuse, any 
one must be able to know at & glance what the law is. He should not be lost in 
bewilderment in guessing at the law differing from State to State and from Court 
to Court. At the same time the Legislature has to guard against uprooting time- 
honoured conventions, and has also to run with the times. Coming to the Civil 
Procedure Code, it is a moot question whether its vivisection into sections and rules, 
introduced by Sir Lawrence Jenkins and his committee in 1908 after the model of 
the Rules of the Supreme Court in England, is required any more. Apart altogether 
from the above, it is a question whether the provisions of the Code require to be 
simplified and modernised to suit the changed conditions of society. As long as 
the present state of mess continues, this book will be of great use to practitioners. 
In its third edition it is more of a new book than a new edition. The statutory 
provisions and the rule literature are orderly classified and the abundant case-law 
is carefully marshalled. The array of headings in the annotations makes references 

uiok and easy. The Letters Patents of the 8 High Courts and the amending High 

ourts Acts of 13 States are reproduced in appendices. * The profession will find 
it a handy book of reference, well printed and moderately priced. 


The Law of Pre-trial Statements and Depositions. By Y. H. Rao, Advocate, Madras 
High Court, assisted by Y. R.-Rao, Advocate, Bombay High Court. GUDUR 
(S. India): Criminal Law Publications, Garden House. 1952. Roy 8 vo. 
Pages xli and 518. Price Rs. 17-8-0. 


Tars volume ranks third in the excellent series of Criminal Law Publications ini- 
tiated by the learned author. The first two volumes dealt with “ admissions and 
confessions " and ‘‘ accomplices and approvers "', each one of which is the last word 
on the subject dealt^ The third volume has ventured into the hitherto untrodden 
field of “ Pre-trial statements and depositions ”. Like Its predecessors the present 
volume deals ably and exhaustively with the wide range of pre-trial mass of evidence 
in all its bearings and eventualities. The law, as is well-known, mostly contained 
in ss. 155, 157, 162 of the Criminal Procedure Code and ss. 32, 145 of the Indian 
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Evidence Act, is clothed with numerous decided cases. All of these have been boiled 
down and shaped into a monograph of considerable merit. It goes without saying 
that the volumes will always be, unerring guides in criminal trials and save many 
a trial from frustration. : 


All-India Sales Tax Manual. By Sur KRISHEN AGARWAL. ALLAHABAD: Cen- 
tral Law Agency, 11 University Road. 1952. Crown 8 vo. Pages xxx, 198 and 
279, Price Rs. 15. , 


Ir is & moot question whether the Central Legislature should enact one uniform 
measure for the whole of India instead of leaving each State Legislature to frame its 
own law to levy tax on sales. In a taxing statute, as is done in income-tax, it is 
imperatively necessary that the law should be uniform throughout the Union of 
India. This book is, as its name implies, an all-India guide to sales tax. In the 
introductory chapters, which occupy nearly 200 pages, the author has discussed 
the different provisions of the*Act,on a comparative plane, with greatability. Inthe 
provisions of. the 10 States Acts are contrasted and general principles are evolved 
with care. One can ascertain at a glance their background in different complexions. 
The appendices contain full texts of the Sales Tax Acts passed by 10 States Legis- 
latures. The book is an admirable helpmate to understand the import of any 
provision in any Sales Tax Act. 


Society and the Criminal. By M. J. Surana, PH.D., Bombay. Barrister-at-Law. 
Bowsav: Leaders’ Press Ltd., Mazagaon. Demi 8 vo. Pages 433. Price Rs. 
Rs. 14-8-0. 


Tums interesting treatise deals mainly with the sociological aspect of crime and 
its prevention and with crime and criminal legislation from a perspective of social 
and moral responsibilities of the community. The author in considering the various 
theories and types of punishments has advocated the novel method of compensation 
as a concomitant of punishment for the effective prevention of crime. This modified 
application of the doctrine of psychological hedonism in the domain of punishment 
in relation to crime, will, it is hoped, dry up in most cases the springs of criminality. 
In considering the different measures adopted for the prevention of crime, the author 
propounds a new remedy, which he calls the doctrine of Indeterminate Compulsory 
Education. Under this it is suggested that education should be made compulsory 
for a sufficient length of time, so as to ensure good moral development and reshaping 
in the case of each student. These are some of the thought-provoking topics dealt 
with in this painstaking work on the nature, the object and the end of criminal law, 
which will be of great use to sociologists and law reformers in India. 


Principles and Practice of Sales Tax. By Drixsuan P. MADAN, B.A., LL.B., Advocate 
(O.S., Bombay High Court. BowBav: The Progressive Corporation, Ltd., 
51 Esplanade Road, Fort. 1952. Second Edition. Demi 8 vo. Pages xxvi 
and 467. Price Rs. 11. 


In its second edition, this book is more of a new book than a new edition. The 
Bombay Sales Tax Act, 1940, being a fiscal statute, is not very happily expressed. 
In its anxiety to tighten the rope round dealers, the Legislature has found it ex- 
pedient to amend the Act 11 times and the Bombay Sales Tax Rules 43 times. The 
Act is being administered by officers, who are not lawyers as a rule and it affects 
the common layman, who cannot be expeoted to know the learned language and 
intricacies of law. The author has, therefore prefixed to this edition an introduction 
entitled, “The dealer and Sales Tax,” which expounds in common parlance 
the provisions of the Act, the incidence of taxation, the machinery set up to secure 
payment of the tax, the technique of filling up forms, and the procedure by way 
of appeal. Coming to the Aot, each of its section is E accompanied. by 
pertinent Sales Tax Rules, andis invested with comments elucidating its provisions, 
and digesting the case-law and notifications issued by Government. The book is 
an admirable edition of the Act. 
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Studies in International Law. By K. R. BR: Sastry, M.A., M.L., Reader, Law De- 

partment. Allahabad University, OCarncüTTA: Eastern Law House, Ltd., 

54 Ganesh Chunder Avenue. 1952. Demi8 vo. Pages xvi and 44b. Price Rs. 10. 

Wana India remained under the British rule the precepts of International law 
were little known and less understood in India as bemg & subjeot of no significance 
to politicians and lawyers. Since the declaration of Independence by India in 
-January 1950, the subject has assumed a new and lively interest, consequent on 
the entry of India as a member in the comity of Nations. As already remarked, 
the International law was a bundle of pious precepts, born mainly out of gross 
violations by powerful Nations. It was tried to make its precepts into rules by the 
creation of the League of Nations at the conclusion of the first World War in 1919, 
"but it was soon ridiculed as the League of Notions, and parodied as,— - 

** How would you birds and rabbits feel 
About a League of Nations ? 
‘Twould mean we stronger ones gould steal 
The little fellows’ rations. " 

The end of the second World War has witnessed the birth of the United Nations, 
which is trying its utmost to hold the balance of peace even and forging sanctions 
to uphold the rules of International law. The law has recently become a subject 
of study in our Universities. In prosecuting the study, the present book will prove 
useful. It deals with the three-fold aspects of the law, viz. peace, war and neu- 
trality, with sufficient clarity and fullness. 


General Olauses Act, 1897. By VYA DHAR MAHAJAN, M.A., LL.B., PH.D., Advocate 
High Court. Lockwow: Eastern Book Company, 34 Lalbagh Road. 1962. 
Demi 8 vo Pages xvi and 262. Price Rs. 10. 

Tum Indian General Clauses Act of 1897 is here fully annotated. It opens with 

a statement of cardinal rules of interpretation of statutes, and deals with each de- 

finition of a word and phrase in its varied eee The Dae reproduce the 

English Interpretation Act of 1889 and eight local General Clauses Acts passed by 

the different State Legislatures. So far as it goes this is a commendable edition of 

the Aot. 


Sales Tax Manual. By RaTILAL K. DESAI B.A., LL.B., Advocate, revised by 
Sanat P. MERTA, M.A., LL.B., Advocate. (O.S.) AHMEDABAD: Chandrakant 
C. Vora, Gandhi Road. 1952. Roy. 8 vo. Pages 15, xi and 148. Price Rs. 9-9-0. 
Tum law relative to the tax on sales in the State of Bombay is carefully compiled 

and succinctly stated in this manual. The provisions of the Bombay Sales Tax 

Act, 1946, are annotated in the light of Government notifications, rules and decisions 

of the Bombay Sales Tax Tribunal. The rules and forms framed under the Act 

are separately set out in an appendix. Other appendices contain rules and regula- 
tions of the Bombay Sales Tax Tribunal, and miscellaneous statutes referring to 
sales tax. The book is fitted to be a business-man's vade mecum. 


The Law and Practice of Sales Tax in India. By Purnnenpu NARAYAN PRASAD, 
B.A, B.L, PATNA-OTTY : The Vidya Prakash Sadan, Nuruddinganj. 1952. 
Crown 8 vo. Pages xxxvi, 360 and xlvii. Price Rs. 8-4-0." 

Tum author has rendered service to the profession by bringing together the Sales 
Tax Acts passed by 12 different States Legislatures in India within the cover of 
a single volume. Short annotations are added to the sections of the Acts. There 
is a comprehensive subject-index at the end which facilitates references to the pro- 
visions of those Acts. H 


The Catile Trespass Act. 1871 (In Qujarathi). By BABUBHAI A. BONI, B.A., 
LL.B., ÁMHEDABAD: Chandrakant C. Vora, Gandhi Road, 1952. Roy. 8 vo. 
Pages 34. Price Re. 1. , 

To Messrs. O. C. Vora of Ahmedabad belongs the credit of bringing out annotat- 
ed editions of Acts in the Gujarathi language. Thisebook contains annotated 
edition of the Cattle Trespass Aot, 1871, and pertinent extracts from the Indian 
Forest Act, the Bombay Police Act, the Prevention of Cruelty to Animals Act and 
the Wild Birds and Animals Protection Act. . 
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“ATTEMPT” IN CRIMINAL LAW. 


As we know that intent to commit a crime is not itself criminal—it is only the con- 
duct with which criminal law deals. An attempt to commit a crime is an overt act. 
“,,.I¢ differs from the attempted crime in this, that the act has failed to bring about the result 
which would have given it the character of the principal orime".! 
It has been the view of many people that to define attempt is very easy, but this is 
not so. This view is supported by Rowlatt J. in E. v. Osborn® : 
“Now people in the street, before they begin to think about it, think it is a very easy thing 
to say what amounts to an ‘attempt’ but when you come to analyse it, it becomes a little diffloult.” 
Criminal law is not only concerned with the last proximate act that has produced 
the evil result which determines its penal character, but it also deals with the persons 
who desire that last proximate act be done but fail, although their failure may not 
have injured the individual. 
“That those should not be allowed to go free who attempt to commit some crime but fail, 
is deep rooted and universal"*, 
The reason for punishing an attempt is that it creates an alarm in the society and 
security of individuals is disturbed. 


Attempt should, however, be distinguished from preparation. 


“The mere preparations for the intended crime antecedent to the actual commencement of 
the orime itself, do not amount to an indictable attempt", 


To take an illustration, if a man who wants to kill a person buys & pistol and goes 
to where the victim happens to be, these are mere acts of preparation and are too 
remote from the criminal act. But when he finds his victim, points pistol at him and 
puts his finger on the trigger and if he shoots and misses then it amounts to an attempt 
and is punishable. In R.v. John White’ a person wanted to kill another by adminis- 
tering slow poison. He gave the first dose which was very weak and not fatal. 
It was held that it was a sufficient attempt. A very recent case, Province of Bihar v. 
Bhagwat Prasad®, is worth mentioning. In this case it has been said that— 

“There is a distinction between an attempt to commit an offence and making preparation 
for the commission of it. An attempt to commit an offence is an act, or series of acts, which leads 
inevitably to the commission of the offence, unless something, which the doer of the act or acts 
neither foresaw nor intended, happens to prevent this. An act done ‘towards the commission 
of an offence, which does not lead inevitably to the commission of the offence unless it ia followed 
or, perhaps, preceded by other acts, is merely an act of preparation.” 

In this case the accused was in charge of a godown where grain bags were stocked. 
He secreted a number of bags by removing them from the original place with a view 
to misappropriate them in future but he had not manipulated the registers. Up to 
this stage it could be said that accused had formed the criminal intention. The act 
itself did not amount to conversion. It was held that the act was mere preparation 
for the commission of the offence. 


Thus preparation, coneists in arranging or devising the means or measures neces- 


1 Holme’s Common Law, p. 65. 4 Kenny, Principles of Criminal Law, p. 92, 
2 (1919) 84 J. P. 63. 5 (1910 4 Cr. App. R. 257. 
$ (1004 41 H, L, E, 821. e 6 (1948) 59 Or, I a 682, 
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sary for the commission of the offence whereas the Attempt 18 the “direct movement" 
towards the commission after preparations are overt , The reasons why preparation 
is not punished may be stated as follows:— , ,' 

In the first place, a preparation apart from itg motive is generally a harmless act. 
Tt does not create alarm in the society. It would be impossible in most cases that 
préparation was directed to a wrong end or was done with an evil intention and it is 
. not the policy of the law to create offences where the offence is not proved or which 
may put harrassment to innotent persons. Secondly, it does not affect the security 
of the individual who is the intended victim, nor is the sense of vengeance of society 
roused. S 

But there are certain cases where the general rule that preparation is not punished, 
is inapplicable. In some cases, for example, waging war against the King, it be- 
comes essential to stop the earliest stage of the intended crime. 

There are a number of acts which are merely preparation to commit other offences 
and which are regarded as substantive offences, e.@: possessing counterfeit coins, 
false weight and forged documents which are to cheat and commit other offences. 

But it is very difficult to draw a line between preparation and attempt. In Reg. 
v. Cheeseman’ the difference between preparation and attempt has been explained by 
Blackburn J. in the following words (p. 145): 

**,. . There is no doubt a difference between a preparation antecedent to an offence and the 
actual attempt, but if the actual transaction has commenced which would have ended in the crime 
if not interrupted, there is clearly an attempt to commit the crime.” 


Similarly Cockburn C. J. said in Regina v. Andrew M’ Pherson? (p. 202) : 
“|. The word attempt clearly conveys with xt the idea that if the attempt had succeeded the 


offence charged would have been committed,...An attempt must be to do that which, if success- 
ful, would amount to the felony charged". 


The difference between these two has also been laid down by the authors of the 
Indian Pena! Code in the form of two following illustrations? : 

(A) A intending to murder Z by means of a spring gun, purchases such a gun. A has not 
yet committed the offence defined in this clause. A sete the gun loaded in Z's path and leaves it 
there. A has committed the offence defined in this clause. 

(B) A, intendmg to murder Z bv poison, purchases poison, and mixes the same with food 
which remains in A's keepmg. A has not yet committed the offence defined in this clause. A 
places the food on Z's table, or delivers it to Z’s servants to place 1t on Z's table. A has committed 
the offence defined in this clause. 


It is necessary here to trace the development of criminal attempt. The doctrine 
that an attempt to commit crime is itself a crime originated late, i.e. in the nineteenth 
century. This doctrine as is commonly supposed took its birth in the Court of Star 
Chamber. Hudson in his Treatise of the Court of Star Chamber says : 

“Attempts to coin money, to commit burglary, or poison or murder, are in ordinary example ; 
of which the attempt by Frizier against Baptista Basiman in 5 Eliz. 1s famous ; and that attempt 
of two brothers who were whipped and gazed in Fleet Street in 44 Elz. is yet fresh in memory". 

When the Court of Star Chamber was abolished its jurisdiction was taken over by 
the Common Law Courts and this doctrine grew there. , 

The first case, as mentioned by Prof. Sayre which was decided in 1664 by Common 
Law Courts after abolition of the Court of Star Chamber was that of Bacon’s caset, 
In this case the subject of unsuccessful crimes was fully discussed. Bacon was 
indicted for intending to murder M. R. Grimstone. The defendant argued that as it 
was mere intention it was not punishable for ''ourlaw does not punish mere intent." 
But the Court said that “Anciently in matters of felony ‘voluntas reputa batur pro 
facto’, and though it is not so now, it is great offence and finable.” 

In 1678 the case of King v. Johnson’ was again discussed relating to this matter but 
in this case it was not thought that an attempt to commit crime is itself criminal but 
followed that an effort to subvert the justice by corrupting a witness is a substantive 


offence. * 
‘1 (1862) L. & C. 140, 1485. 4 (1664) 41 H. L. R. 821. 
2 (1857) Dears. & B. 197. 5 (1878) 2 Show. h 


3 Draft Penal Code, cl. 308, p. 55. 


* 


- 
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In 1696 the case of Rex v. Cowper also did not recognise the present dootrine and 
ideas seem to be confused and “coloured by the language of year Books” that if an 
evil intent is followed by an overt act, then it is punishable. 

“The bare intention" says Hawkins, “to commit a felony is so very criminal, that, at the 
common law, it was punishable as felony, where it missed its effect through some accident no way 
lessening the guilt of the offender. But it seems agreed at this day, that felony shall not be imput- 
ed to & bare intention to commit it, yet it is certain that the party may be very severely fined for 
such an intention’’.! 

In Reg. v. Sutton*the Court convicted on the ground of an overt act which was done 
by evil intent. In. Rex v. Vaughan? decided in 1769 there seems still to.be no trace 
of the present doctrine. 


According to Prof. Sayre it was the case of Rea v. Scofleld* decided in 1784 by 
Mansfield J. which laid down in clear terms the present doctrine that to attempt a 
crime is itself an offence. Par 


In 1801 in the case of The King v. Higgins the views of Mansfield J. were affirmed. 
In this case Higgins was indicted for soliciting and inciting D, a servant, to steal 
certain property from his master. There was no allegation that D either consented 
to steal or did an act towards committing theft. Although the charge contained no 
express mention of an attempt, the case was treated as “one of attempt to incite 
another to steal, an endeavour or attempt to commit a crime.” (Lawrence J.). 


It is clear that the above doctrine was established as & part of common law since 
the beginning of 19th century ; and for the completion of committing this offence two 
elements, namely mens rea and actus reus are required. The difficulty is that to 
establish mens rea in cases of attempt is harder than in any other crime. 

“|, . It is difficult”, says Jervis O. J. “and perhaps impossible, to lay down a clear and definite 
rule, to define what is, and what is not such an act done, in furtherance of a criminal intent, as 
will constitute an offence ; at all events I shall nob attempt to do so" (Reg. v. William Roberts*.) 
Kenny defined attempts as consisting in “some physical act which helps, and helps. 
in a sufficient proximate degree, towards carrying out an indictable crime that is 
contemplated. But no abstract text can be given for determining whether an act is 
sufficiently proximate to an attempt”. Stephen states : 

“An attempt to commit a crime is an act done with intent to commit that crime, and forming 
part of a series of acta, which would constitute its actual commission if it were not interrupted" .* 

Similarly, attempt has been explained in R. v. Osborne? in the following words : 

“So I think the proper definition of an attempt is when a man commences to do the very 
thing and tries to finish it, or begins to try to finish it and then either stops because he changes 
his mund afterwards or ia prevented afterwards, or finds that he cannot doit. But if he does not 
begin to do the very thing, however morally culpable he may be, he does not attempt”. 

Similar is the language of Parke B. in Regina v. John Haglenton* (p. 538) : 

“The mere intention to commit a misdemeanour is not criminal. Some act is required, and 
we do not think that all acta towards commutting a misdemeanour are indictable. Acts remotely 
leading towards the commission of the offence are not to be considered as attempts to commit it, 
but acte immediately connected with it are,...” 

Russell expresses the same view point. He says: 

“No act is indictable as an attempt...unless it is a step towards the execution of the oriminal 
purpose and 1s an aot directly approximating to, or immediately connected with, the commission 
of the offence which the prisoner has in view".!i 

Prof, Turner™ states the test as follows : 

“The actus reus of an attempt to commit a speoifio orime is constituted when the accused 
person does an act which is a step towards the commission of that specific crime, and the doing 


1 1 Hawk. P. C. 72. 8 Stephen's Digest of Criminal Law, 
2 (1877) 13 Cox. 648. 8th edn., art. 29, P 26, 

3 (1769) 4 Burr. 2494. . > 9 (1919) 84 J. P. 63, per Rowlatt J. 

4 (1784) Cald. 397. : 10 (1854-65) Dears. & B. 51b. 

6 (1801) 2 East 5. 11 Russell on Crimes, 8th Ed., p. 145. 

6 (1855) Dears. & B. 539, 559. 12 60. L. J. 236. ; 

7 Op. Cit. 92. . 
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of such act cannot reasonably be regarded as having any other purpose than the commission of 
that specific crime”’. 
To the above test the learned writer adds the following remarks :— 

(1) ‘An act which does not contribute to the commission of the crime cannot be counted as 
part of the actus rous even though it may be excellent evidence of mens rea’, 

(2) If the acta of the accused taken by themselves are clear and they only refer to no other 
purpose than the commission of that particular offence, then they constitute sufficient actus 
reus. “In other words his acts be unequivocally referable to the commussion of the specific 
crime.” 

(3) Although this test has not been generally formulated in any decision but it is followed 
in most cases. 

(4) ‘It would be of assistance to the proper solution of difficult cases of alleged attempts, 
if no extrinsic evidence of the mens rea of the accused e.g. such as a confession were to be consider- 
ed unless and until a sufficient actus reus has first been established.’ 

(5) So long as a sufficient actus of attempt has been dine, it does not matter what happens 
afterwards. The attempt may be successful or unsuccessful. If successful the offence may 
merge in the greater orime but does not alter in nature. 

(8) (a) Mistake of law. 

‘When it would be a defence to a charge of commutting a certain crime, it will also be a defense 
to a charge of attempting that crime. 

In other respects the accused person’s knowledge or ignorance of law ig immaterial. If 
what he intended to do is not a crime then an attempt to doit cannot be s crime. But in cases 
where there is a rule that a person because of some special ciroumstances in his case, cannot be 
found criminally guilty of an act he has done which would normally be a crime (e.g. rape by a boy 
under 14), itis certain that he cannot be convicted for an attempt if he had merely tred to do it. 

(b) Mistake of fact. 

‘Itis necessary to look at the acts of the accused and at the circumstances in which those acte 
have taken place, and it is immaterial whether his acts were induced by a correct knowledge of 
fact, or by a mistaken idea of fact, then if the picture then obtained is that of a man, who beyond 
reasonable doubt was going to a certain result and if that result, when achieved, would be the actus 
reus of a specific crime, we can say that he has reached a sufficient actus reus of "attempting" 
that specifio crime. If, on the other hand, the picture obtained is not that of a man who, beyonc 
reasonable doubt, was aiming at the result in question, then he is not guilty of attempt.’ 


Thus from the above discussion it seems that the following characteristics mus 
be fulfilled for punishing criminal attempt. 


(1) It must be a step towards punishable offence. In the investigation of ori 
minal attempt tho first thing which is to be considered is what was the intended resul 
which is according to law a criminal act and the other thing is what has the accuse 
done as & step to bring about that result. Suppose a person puts poison in the cuy 
and brings it to give to a man who was dead at that time. Now a question arises 
can he be punished for criminal attempt ? In this case the prisoner contacted poisox 
with the tissues of a dead body and not a living body. There was intent, o 
course, that the victim should die and in order to fulfil that intention he moved : 
step towards that act and thus he is liable and subsequent death is an immateris 
factor. Similarly in order to kill a man the defendant purchases arsenic and th 
druggist knowing it to be foul play gives him'sugar. ‘This sugar, thinking it to b 
arsenic, is administered to that person and no harm is caused. Does this constitut 
an indictable attempt ! Here again there was intent and to fulfil that intended ac 
he moved a step towards that crime. Therefore, it is no bar for the defendant’ 
conviction on the ground that defendant’s objective i in fact did not constitute crime 
But can the defendant be punished when his intended act did not bring about orim: 
nal consequences which he had previously planned ? According to one view (namel, 
retributive theory) the defendant must be punished as he intended to complete th 
crime and committed such acts which in his opinion were effective to bring about th 

‘intended result. The other view is (namely utilitarian theory) that the object « 
criminal law is to protect society and social interests and not to interfere when ther 
is only moral guilt; and therefore defendant must not be punished when his act 
did not challenge the law. 


1 Reg. v. Robinson, [1915] 2 K- B, 942. 
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This utilitarian theory seems. however, to be incorrect as it will encourage the 
defendant and he might repeat his crime. Thus social interests will be seriously 
endangered. Secondly, as he intended to commit an evil act and to bring about 
those results he did certain acts which a reasonable man under the same circumstances 
might have been supposed, they would cause criminal consequences, 


But the supporters of utilitarian theory argue that criminal law need not interfere 
when the iin isnota crime. Thelaw cannot question when a person is not injured. 

Thus in this respect there is great divergence of opinion. 

(2) An attempt is only criminal when there is at least some apparent adaptation 
of means to result, e.g., a boy under fourteen years cannot be gillty of. committing 
rape. Pallock C. B. in Attorney General v. Sillem! says (p. 526) : 

“If a statute simply made it felony to attempt to kill any human being, or to conspire to do 
80, an attempt by means of witchcraft, or a conspiracy by means of charms and incantations, 
would not be an offence within suqh a statute. The poverty of language compels one to say 
‘an attempt to kill by way of witchcraft’, but such an attempt is really no attempt at all to kul. 
Tt ıs true the sin or wickedness xot be as great as an attempt or conspiracy by competent means, 
but human laws are made, not to punish sm, but to prevent crime and mischief.” 

(3) The act must be a dangerous proximity to success. But the word ‘proxi- 
mity’ is open to doubt. When itis proximate, it is a question of degree and is to be 
determined in each case considering particular circumstances. Legal test to satisfy 
this has been formulated namely “attempt must be the last act before suocess". 
But this is not always true. As Holmes says, 

“That an overt act although coupled with an intent tocommit the crime commonly is not 
punishable if further acts are contemplated as needful. But some preparation may amount to 
an attempt. It is & question of degree. If preparation comes very near to the accomplishment 
of the act, the intent to complete it renders the crime so probable that the act will be misde- 
meanour, although there is still a ‘locus poenitentiae’, in the need of a further exertion of the will 
to complete the crime." 

(4) The attempt must not be successful. Ifan attempt succeeds, it will not be 
punished as an attempt but as & substantive offence. 

Now, the question of impossible attempts remains to be considered. It has been 
suggested as a doctrine of general application that if a man attempted to commit an 
offence which he believed to be impossible, he was not punishable. 

It was held in Reg. v. Collins? that if a person put his hand into the pocket of 
another with the intention to take away money and the pocket is empty, he was not 
guilty. Similarly, in R. v. Dodd‘ it was decided that a person could not be convicted 
of an attempt which he actually could not commit. These cases were reviewed in 
Reg. v. Brown® and Lord Coleridge was of opinion that these were decided on a 
mistaken view of law. In Brown’s case the accused attempted to commit unnatural 
offences with the demestic fowls. Coleridge J. observed (p. 359) : 

**, ..Some of the judges, I know, yielded with great reluctance to the authority of Reg. v. 

Collins and thought that decision was wrong. In this case (Brown) it would seem on the question 
of fact that the ground of the decision in Reg. v. Dodd fails, because I should suppose it is obvious 
that as a fact the offence could be committed by the boy. We are all, therefore, of opidion that 
Reg. v. Dodd is no longer law. It was decided on the authority of Reg. v. Colline, and that case, 
in our opinion, is no longer law.” 
In Reg. v. Ring? the accused were seen to hurry on the platform just as the train 
was to start. These accused did not go by this train. On the arrival of another train 
they crowded round & woman while she was entering a compartment and one of them 
attempted to take money out of her pocket. It was held that they were guilty of 
attempt to steal. An American Judge states the absurdity of R. v. Collins in the 
following words: 

“It would be novel and startling proposition that a known pick pocket might pass around in a 
orowd in full view of policeman and even in the room of police station, and thrust his hands into 


1 (1863) 2 H. & C. 431. 4 Unreported case of 1877, 
2 Commonwealth v. Presby, 177 Maas. 5 (1889) 24 Q. B. D. 357. 
267, 212. 6 (1892) 17 Cox 491, 


2 
3 (1864) 33 L. J. (M.C.) 177. " 
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the pockets of thoge present with intent to steal, and yet be not liable to arrest or punishment 
until the policeman has first ascertained that there was in fact money or valuables in some of the 
pockets.” 

M" Pherson’s case! is also instructive here. M’Pherson was indicted for breaking 
and entering a dwelling house and stealing certain specified goods therein. By the 
evidence it was proved that goods specified were already stolen and removed by other 
persons before the accused entered the house. While prisoner was disturbed in 
stealing there were other goods left in the house which he could have stolen easily. 
On this ground he was imprisoned. On appeal the conviction was quashed on the 
following grounds: 

“The jury had found him guilty of attempting to steal the goods of the prosecutor but not the 
goods specified in the indictment. If you mdict & man for stealing your watch you cannot 
convict him of attempting to steal your umbrella.” 

The chief reference of impossibility is found in the judgment of Cockburn J. when 
he said : 

“Tf the proof fails to establish the completion of the offénoe, but makes out an attempt, 
the prisoner may be convicted of the attempt, but that means an attempt, which if successful 


would have been the offence charged ; and here the attempt never could have ended in the com- 
plete offence charged.” 


In this case, it is submitted, if there had been charge of stealing those goods left 
in the house, he would have been convicted. 


From the above cases the following conclusions may be drawn :— 


(a) .M'Pherson's and Collin’s cases showed no principle for the doctrine that 
impossibility was a defence, 


(b) Cases of Brown and Ring show no principle for the doctrine that impossibi- 
lity is not a defence. 


(c) Judgment of Collin’s case is bad law. 


Thus we conclude that in the offence of attempting to commit a crime, impossibi- 
lity to attempt that crimeis not à ground for defence. It also does not matter whether the 
impossibility was absolute and relative. Of, course we know it is impossible to murder 
a man by insufficient dose of poison (R. v. White?) or to take money by false pretences 
when the person knows about the falsity of the statement (R. V. Hensler) or to 
take money from the pocket which is empty, yet in all these cases the man can be 
found guiity. In an American case State v.|Mitchell* where the accused fired a bullet 
into the pillow of an empty bed and it appeared that the accused knew that his victim 
usually used to sleep in that room it was held that it did not matter that on this 
particular occasion he was miles away, and the accused was convicted ; and to say 
that "he is not near enough to the job to attempt it" is merely a vague way of 
saying that his conduct was such as he did not intend to murder any one under 
these circumstances. 


It is therefore submitted that a person can be indicted whether the attempt was 
possible or impossible. 


: o Barer BAHAI SINHA, LL.M, 


THE LAW OF ATTEMPT 


Aru there any crimes that cannot be attempted ? The question is suggested by 
R. v. Moran ([1952] 1 All E.R. 803) where the appellant went up to X. after dark andi 
said: “I want some money, and, if not, you've had it!” X. squared up to the 
appellant and then went away and the appellant did not follow him. The appellant 
was charged with demanding money with menaces contrary to s. 30 of the Tos 
Act, 1916. The Judge directed the jury that they oquld find the appellant guilty 
of an attempt to commit the offence charged, and the jury convioted him accordingly 


1 (1857) Dears. & B. 197. 3 (1870.11 Cox 570. 
2 [1910]2 K. B. 124. 4 (1902] 170 M. O. 633. 
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On appeal, the conviction was quashed. “A man”, said Lord Goddard C. J., 
“ may form the intention of demanding money with menaces and then not put his 
intention into practice. In such a case he would not be guilty of demanding, but, 
also, he could not be convicted of an attempt to demand ". Hitherto it has been 
assumed that the only indictable crimes of intention that cannot be attempted 
are attempt itself (E. v. Thompson (1911) 30 N.Z.L.R. 690) and certain other crimes 
of & similar nature. Similarly, it seems that treason in the form of compassing the 
King’s death cannot be attempted, for attempt would be the full crime. Stephen, 
in his History of the Criminal Law, Vol. II, p. 227, suggested that there could not 
be an attempted assault, on the ground that an assault was in itself an attempt. 
It is submitted that this is wrong; an assault and attempted assault or attempted 
battery are different crimes. The other inchoate crimes can beattempted. A person 
may be convicted of attempting to incite or (presumably) attempting to conspire 
(R. v. Banke (1873) 12 Cox 393; R. V. Ransford (1874) 13 Cox. 9). In R. v. 
Landow ( (1913) 109 L.T. 48) # was held that there was no attempt to. procure 
a woman to enter a brothel unless the words showed an effort to make her go; a 
mere expression of desire that she should go would not be an attempt. But this 
seems open to doubt, for if the woman had gone in consequence of the words of desire, 
would not that have been a procuring? To endeavour to persuade another to 
murder is punishable by the Offences against the Person Act, 1801, s. 4, and to attempt 
to procure the commission of an act of gross indecency is punishable under the 
Criminal Law Amendment Act, 1885, s. 11. Under the former, a letter of incitement 
must reach its destination (R. v. Krause (1902) 18 T.L.R. 238); under the latter, it 
need not (R. v. Cope (1921) 38 T.L.R. 248). It is -espectfally submitted that the 
former case ( a direction of Lord Alverstone, C.J.) is wrong, for it fails to distinguish 
between “solicit” and “ endeavour to persuade” in the statute, and there was 
much difference of opinion on the question in R. v. Foz ( (1870) 19 W.R. 109). Parlia- 
ment sometimes enacts a provision to the effect that a crime, although of the nature 
of an attempt, is worded as a substantive crime; and there may be & conviction 
for an attempt to commit such a crime. Thus, it is a statutory crime to supply a 
noxious thing knowing that it is intended to be used to procure a miscarriage, and 
conviction for an attempt to supply is possible. This was so held in E. v. Thompson 
(supra). Reverting to Moran’s case it seems that there can be an attempt to commit 
an offence under s, 30 of the Larceny Act, 1916. Thus, if A. posts & letter to B. 
demanding money with menaces, but the letter never reaches B. this would, on 
the authority of R. v. Cope (supra), constitute an attempt.—L.J. 


NEGLIGENCE AND TRESPASS 


Aw old controversy has recently been revived and brought into the light once 
again by the judgment of Mr. Justice Stable in Morries v. Marsden ([1952) 1 All 
E.R. 925). It turns on the question whether the action for trespass may be regarded 
as independent and free from any element of negligence. The indications to be 
derived from the earlier cases are that negligence and trespass are in great measure 
synonymous in law if not in etymology. 

In Morriss v. Marsden (supra) the learned Judge was dealing with an assault and 
battery by a person of unsound mind. He decided first of all that since the defendant, 
though insane, nevertheless knew the nature and quality of his act, i.e., that he was 
hitting somebody—even if he did not know that what he was doing was wrong— 
he was therefore liable to the plaintiff. Then his Lordship went on to consider the 
question of whether liability in trespass is absolute or arises only when there is fault 
on the part of the defendant. Clearly, in a case mvolving such facts the relevance 
of intention in trespass is an important issue. For, if mere physical contact by 
the defendant with the plaintiff is sufficient to ground an action, desipite the fact 
that the conduct was accidental or otherwise not the result of a deliberate and wilful 
intention to do the act knowing that it might cause harm, 1t follows that lunacy would 
not be a good defence to such a claim for damages. If, on the other hand, intention 
to harm must be shown, then insanity would provide a successful plea in defence, 
because whatever was done by an insane person would be anything but the product 
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of a mind capable of forming a clear and responsible intent. The problem, conse- 
quently, is not one only fit for academic discussion, but is worthy of consideration 
by reason of its practical aspect. 


No Liasrterry WirHouT FAULT 


Before examining the decision of Stable, J., it is necessary, in order to place that 
decision in its proper perspective, to review the few earlier cases in which this matter 
was discussed. In the old case of Weaver v. Ward ( (1616) Hob. 134), which concerned 
a shooting accident, it was said categorically that “ no man shall be excused of a 
trespass...... except it may be judged utterly without his fault”. Acting upon 
the principle enunciated there and accepted in Leame v. Bray ( (1803) 3 East 593) 
(where the defendant was negligent and was held liable in trespass) the Court of 
Exchequer in Holmes v. Mather ((1875) L.R. 10 Ex. 261) denied the plaintiff a remedy 
where the damage was caused by the defendant's horaps while on the highway getting 
out of control without any fault for which he could be blamed. Although there 
had been a trespass it was caused accidentally so that no responsibility was to be 
placed upon a defendant who was innocent of negligence or wilful eonduot. Only 
where the act was wrongful either as being wilful or as being the result of negligence 
could a suit for trespass be maintained successfully (see Bramwell, B., at p. 268). 
It has been argued that in view of their language the statements made by the judges 
in this case should be confined to accidents occurring on or near the highway ; but 
the Court of Appeal, obiter, in National Coal Board v. J. E. Evans & Co., (Cardiff), 
Ltd. ([1951] 2 All E.R. 310), would not accept such a limitation (per Cohen, L. J., 
at p. 315). 


The celebrated case of Stanley v. Powell ([1891] 1 Q.B. 86) also supports the pro- 
osition that in the absence of negligence there is no liability for an accidental trespass. 
There a beater’s eye was injured because the defendant's bullet fortuitously ricothetted 
off a tree trunk. Against this occurrence the defendant could not have taken precau- 
tions because he could not reasonably have foreseen such & result of his otherwise 
lawful act of shooting pheasants. The defence of “inevitable accident” as it is 
often expressed was, therefore, a valid and successful one. 


Both these earlier cases were approved of by the Court of Appeal in a case which 
raised the question for the first time for many years, National Coal Board v. J. E. 
Evans d: Co., (Cardiff), Lid. ([1951] 2 All E.R. 310) where Lord Justice Cohen said 
(at p. 318) that he saw “ no reason to differ from the conclusions arrived at in those 
cages." When, therefore, as happened in that case, the defendants, in performante 
of a contract made with the local county council, and ignorant that in the ground on 
which they were properly and lawfully working there were cables belonging to the 
plaintiffs, carried on the operation of digging a trench resulting in damage to the 
plaintiffs’ property, they were absolved from liability although they had in fact 
committed a trespass. The reason for this absolution was that the damage was 
not traceable to any negligence or wilful default by them ; it was purely accidental. 
Further, in the opinion of the Court the plaintiffs were themselves to blame because 
_ their predecessors had installed the cables that in the event became damaged without 
informing the county council when they did so. Lord Justice Singleton summed 
up the opinion of the Court when he said (at p. 317): “ where the plaintiffs are 
at fault and the defendants are free from fault in that they have only done that 
which they were asked by the owner of the land to do there is in fact no trespass by 
them. ” 


The law in 1951 therefore may be stated as follows. If an undoubted trespass 
resulted from a set of circumstances from which the conclusion could be drawn that 
by no exercise of reasonable care and foresight, such as an ordinary prudent man 
would exercise, could the injury and damage have been avoided, then there was no 
liability. The only and natural exception to this rule was the case of someone who 
deliberately assaulted another; for in such & case malice, or wilfulness, took the 
place of negligence. Thus trespass, which of all the forms of action originated as 
one of strict or absolute liability, after a long history of fluctuating opinions since 
it first began to flourish) had become an) action of which it could be said" no 
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liability without fault". Lord Justice Denning in White v. White ([1949] 2 All E.R. 
339, at p. 301) expressed the view (obiter only, for that case concerned the defence 
of insanity to & petition for divorce on the ground of cruelty) that the criterion of 
liability in tort was not so much culpability but on whom the risk should fall. But 
in Read v. Lyons (J.) & Co., Lid. ((1946] 2 All E.R. 471, at p. 476) Lord Macmillan 
had said that English law had evolved from the principle of every man acting at his 
peril to the principle of freedom of action subject to the obligation not to infringe 
a duty of care owed to others. Such an opinion sounds strange in view of the strict 
liability that English law imposes in cases of wild animals and nuisance and in actions 
based on the rule in Rylands v. Fletcher ; but, at any rate so far as trespass is con- 
cerned, the cases cited above appear to be contrary to the opinion of Lord Justice 
Denning and favourable to that of Lord Macmillan. 


Why this should be 80 is not easy to comprehend. From the point of view of legal 
dootrine, the necessity of proving negligence as an essential ingredient of most actions 
for trespass is purposeless and in conflict with history and principle. Nor is it clear 
how far this principle of showing negligence to succeed in trespass extended. The 
result of it seems to have been that only direct assaults amounted to trespass, whereas 
unintentional or otherwise indirect assaults came under the rubric of negligence, 
thus accounting for the pleading in that way of actions for personal injuries arising 
from motor accidents and similar happenings, which necessitated more complicated 
evidence than that required to prove a straightforward trespass to the person. 


Thus the scope of trespass came to be severely limited ; whereas negligence was 
allowed to occupy almost the whole of the territory of tortious liability in cases of 
personal injuries leaving room only for those instances of strict liability mentioned 
above to be laid in trespass. Consequently negligence became the most popular 
and useful cause of action. 


Moraziss v. MARSDEN 


Although this approach might in some circumstances be justified and prevent the 
law from giving harsh or unreasonable verdicts, a too rigid application of this doctrine 
might lead to the denial of compensation to innocent and injured litigants. How 
to distinguish satisfactorily between different sets of facts waa the problem raised in 
the judgment of Stable, J. Whilst not seeking to formulate any broad principle 
upon which to base such a distinction, and indeed denying such a principle, the 
learned Judge gave some indication of the way to separate the technically guilty 
from the technically innocent. He discussed Holmes v. Mather (supra) and Stanley 
v. Powell (supra) showing that in each of these cases the defendant had been engaged . 
in lawful behaviour whereas in the present case the act complained of was a trespass, 
“as direct an act of violence as possible.” Thenhis Lordship went on to say ([1952] 
1 All E.R. at p. 928) that “ the distinction may be succinctly stated as being between 
conduct tortious in its very essence and conduct innocent in itself, but becoming 
tortious by the addition of some ingredient such as intention, heedlessness or malice. ” 


Stable, J., rejected this distinction—though he found the argument attractive— 
considering that intention to do the act was what had to be alleged and proved. But 
careless people do not intend to harm, unless they are notionally considered so to 
do by a strict application of the presumption as to natural jus be of acts, 
which is often a dangerous and misleading doctrine to apply (per Lord Merriman, 
P., in Stmpson v. Simpson [1951] 1 All E.R. 955, at p. 962). Only those acting 
willfully and knowingly have any conscious intention. Trespass therefore could 
easily and quickly be ousted from frequent use and confined to a very small number 
of instances as indeed has happened. Yet there is no reason why liability for assault 
should not be strict, and innocent people given a remedy even though against those 
acting without the intention of causing damage. The ides is not strange to English 
law. Indeed, in the very case in which Lord Macmillan declared that English law 
had abandoned the dootrint of acting at one’s peril the House of Lords was concerned 
with the application of one of the instances of strict liability without proof of negli- 
gence, There is no reason why liability in trespass should not be made just as strict ; 
and the point, it is submittel, is still open to the House of Lords for final decision, 
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' Probably Stable, J., was too much concerned with the particular problem before 
him of how not to deprive an injured person of his remedy when he had been the 
subject of a brutal attack by an insane man to consider the general rule to follow. 
Later in his judgment the learned Judge contrasted National Coal Board v. Evans 
(supra) where the defendants’ act was perfectly innocent and legitimate in itself, 
and only became actionable if at all, because inadvertently it resulted in injury, 
with the case before him involving a violent assault and battery on a harmless man. 
Then, so Stable, J., said, a different principle 1s applied and such considerations as 
intention and conception of right and wrong are wholly immaterial, the act of trespass 
being all that is required to support the cause of action ([1952] 1 All E.R. at p. 929), 
This conclusion, it is respectfully submitted, seems inconsistent with his previous 
repudiation of the distinction he had made earlier on. The learned Judge seems 
to have rejected with one breath this distinction and with another impliedly declared 
it to be the only just and valid test. But is such a distinction correct and valid ? 
Were there no examples of strict liability in EnglisA law it might be said that. to 
impose liability without fault in all cases of unjustified interference with persons 
or property would be improper. But as strict liability is part of English law there 
is no real excuse for denying its validity as a principle in cases of trespass. The 
doctrine of “ no fault without liability " has as much to commend it as the same 
maxim with the order of nouns reversed, and more so from the point of view of 
consistency with established doctrine. To separate allegedly innocent acts causing 
damage from obviously outrageous and tortious ones, making it necessary to prove 
negligence in the former, is, so it is respectfully submitted, to cause unnecessary 
hardship to injured plaintiffs and is, moreover, an unnecessary over-subtle and 
unjustified refinement of the law. In the law of contract it often happens that an 
issue lies between two innocent parties one of whom must incur loss even though 
neither has acted in a blameworthy manner, and the verdict usually is for the plaintiff 
e.g., in cases of mistake or fraud where the defrauded person reclaims his property 
from an innocent third party. The same principle could without difficulty be applied 
in tort, thereby restoring trespass to its rightful place as a cause of action indepen- 
dent of all allegations of negligence.—G. H. L. Frmoman—l. J. 


JURISDICTION OF COURTS UNDER THE BANKING COMPANIES (AMEND- 
MENT) ACT, 1950. 


Tr Banking Companies (Amendment) Act, 1950, amended the Banking Companies 
Act, 1949 (hereinafter called the Act) by inserting therein, inter alia, Part TILA en- 
titled “Special Provisions for speedy disposal of winding up proceedings”. Part 
III of the Act is entitled “Suspension of business and winding up of Banking Com. 
panies”. The first special provision in Part IIIA is s. 45A which enacted that in 
Part III and Part IIIA of the Act, “Court”, means the High Court exercising juris- 
diction in the place where the registered office of the banking company which is 
being wound up is situate and the section provides that notwithstanding anything 
to the contrary contained in any other law no other Court, shall have jurisdiction to 
entertain any matter relating to or arising out of the winding up of a banking com- 
pany. This section then gives exclusive jurisdiction to the High Court in the matter 
of the winding up of a banking company but does not affect the jurisdiction of other 
Courts in any matter not relating to or arising out of the winding up of a banking 
company. The next special provision introduced by the Amendment Act, 1950, 
is s. 45B which confers upon the High Court full power to decide all claims made by or 
against any banking company (including claims by or against any of its branches in 
India) and all questions of priorities and all other questions whatsoever, whether of 
law or fact, which may relate to or arise in the course of the winding up of the banking 
company coming within the cognizance of the Court. The important question arises 

' a8 to the jurisdiction conferred by ss. 45A and 45B on the High Courts. 
These sections came for consideration in the recent case of the Associated Banking 
. Corporation Lid. v. Nazarallit. The official luquidator of the banking company which 


* 
1 (1951) 54 Bom. L. R. 22. 
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was being wound up by the Court, filed a suit in the High Court of Bombay to recover 
from & debtor of the bank the sum of Rs. 20,000 and odd. This claim was within 
the pecuniary jurisdiction of the City Civil Court and the original Court dismissed 
the suit holding that the High Court had no jurisdiction to entertain the suit. On 
appeal by the banking company the appeal Court held that the suit was a matter 
relating to the winding up of the banking company ; accordingly the jurisdiction of 
the City Civil Court was ousted by s. 45A and the High Court had jurisdiction under 
8. 45B to decide the suit. 

Section 45A confers exclusive jurisdiction on the High Court in respect of all 
matters relating to or arising out of the winding up of a banking company. What 
these matters are is indicated by s. 45B as being all claims by or against a banking 
company, questions of priorities and all other questions whether of law or fact which 
may relate to or arise in the course of the winding up of a banking company within 
the cognisance of the Court. To enforcea claim by or against a banking company or 
to obtain a decision on a question of priorities or a question of law or fact in dispute, 
the matter must be brought before the Court by a suit or other appropriate legal 
proceeding. The claim or question, and the legal proceeding are not identical things 
but quite different things. The claim or question is the matter to be decided and 
the suit or legal proceeding is the mode of obtaining the decision. By the very terms 
of ss. 45A and 45B it is the “matter” that must relate to the winding up of the banking 
company, otherwise the sections have no application. The meaning of the expression 
“relating to” is thus very material. According to the dictionary “relate to” means 
“refer to” and “refer” means trace or asoribe to person or thing as cause or source. 
Soa matter relating to the winding up is & matter that can be traced or ascribed to 
the winding up. It follows that a “matter” relating to the winding up is a matter 
which arises by reason of the winding up and the expression “relating to the winding 
up" has no wider or more extensive scope than the expression "arising out of the 

l s u Nn 

The jurisdiction of the Court, then, under s. 45A turns upon the question 
whether the “matter” of the suit is a “matter” relating to or arising out of the wind- 
ing up of the banking company and not whether the suit has any conneotion with 
the winding up. 

The judgment of the appeal Court proceeds on the basis that the question that the 
Court had to consider was whether a suit filed by the official liquidator to recover a 
debt due to the banking company is a matter relating to or arising out of the wind- 
ing up of the banking company. The judgment refers to the position of the official 
liquidator as the collector and distributor of the assets of the company in order to 
wind up its affairs, and comes to the conclusion that a suit filed after the company 
goes into liquidation by the official liquidator under s. 179 of the Indian Companies 
Act must have a relationship with the winding up of the company. 

This conclusion is irrelevant to the real issue in the case, which is, whether the claim 
in the suit was a matter relating to the winding up. The claim in the suit arose prior 
to the winding up and was not by any means & matter relating to the winding up, 
it was a mere debt due to the company. The Court deciding the matter had not to 
decide & claim or matter relating to or arising out of the winding up. The High 
Court, therefore, had no jurisdiction to entertain or decree the claim. 

The distinction drawn in the judgment between a suit filed by the company before 
winding up and a suit filed by the official liquidator with the Court’s sanction obtain- 
ed under s. 179 is not supportable in law. A company, though being wound up, 
retains its corporate powers, including the power to sue. In Dawson’s Bank, Ld. v. 
Nippon Menkwa Kabushiki Kaisha* the Privy Council stated that the only change 
brought about by theliquidation in regard to a suit by or against a company is merely 
this, that in the conduct of the suit the company would, before liquidation, act 
through the directors and during the liquidation through the liquidator. The com- 
pany being entitled to the debt, the official liquidator institutes the suit for its re- 
covery in the name and en behalf of the company ; he therefore files the suit in the 
right of the company and not by virtue of any power or right conferred by s. 179. 
The suit is the suit of the company and not of the [liquidator. The liquidator has no 


1 (1936) L. R. 62 I. A. 100, s.c. 87 Bom, L. R. 644. 
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pone rights than the company and he is bound by the company's rights and oblig: 
ions. ‘ 

The object of s. 179 is to enable the Court to keep its control over its officer, tt 
official liquidator. Section 179 (1) (a) does not create any new cause of action < 
confer upon the official liquidator any independent right of suit ; it merely provid 
that the official liquidator shall have power, with the sanction of the Court, to i 
stitute or defend any suit or legal proceeding in the name and on behalf of the con 
pany. An application by the official liquidator under s. 179 for sanction to institu 
& suit is a matter strictly between the official liquidator and the Court, see Pri 
v. The State of Madras. Neglect of the official liquidator to obtain the Court 
sanction to institute a suit in the name and on behalf of the company does not rend« 
the suit incompetent, nor is the adverse party entitled to object that the omission 1 
obtain sanction is a bar to the maintenance ofthe suit, see Dublin City Distiller 
Limited. v. Doherty? and Kathtawar and Ahmedabad Banking Corporation Ltd. ^ 
Gurdas Ram’. The only effect of an official liquidatót instituting or defending leg: 
proceeding without obtaining the Court’s sanction is that he exposes himself to tł 
risk of having to pay costs personally : Billimoria v. Mrs. De Souza^*. 

Reference may be made to s. 171 of the Indian Companies Act, which provides the 
when a winding up order has been made, no suit or other legal proceeding shall k 
proceeded with or commenced against the company except by leave of the Cour 
The Privy Council has held that where a mortgagee’s action was continued, with tk 
leave of the Court, against a company, which, pending the action, went into liquid: 
tion, the action so continued did not become a proceeding in the winding up: st 
Abitibi Power & Paper Co. Lid. v. Montreal Trust Co.5. 

SOLOMAN JUDAI 


A JURYMAN AT THE OLD BAILEY. 


Tarun days’ petty jury service at the Old Bailey reinforces powerfully one 
respect for British judicial processes; and since I find that few people, even lawyer 
have much idea of what goes on, a jury-eye view of the proceedings, as they tak 
place in 1952, may be of interest. 

You arrive at 10.30 bursting with self-importance and brandishing your summon 
paper, to be chastened at once by being shown into a Court teeming with nothin 

ut fellow-jurors, where there is not even room for you to sit down. It is the begi 
ning of the session, and the empanelling ceremony is the first business of the da; 
Names are read out, and those who answer are packed together in twelves and de 
patched at once in Indian file behind an usher to the Court where they are to serv 
Those who do not answer after their names are called three times are summarily fined £ 
which may be as summarily remitted if the juryman turns up late with a reasonabl 
excuse. Ten minutes after thestart of these proceedings—in which are paraded mo: 
than the usual number of gowns black and red, wigs, maces, lace ruffs, attendani 
with loud voices and other ceremonial devices—you find yourself sitting in a bar 
badly shaped court-room with square marble pillars, ready to go into action wit 
your fellow-jurymen, which in my case included two women. 

You do not go into action at once. The Judgemay have*on his day's charge-she 
several cases pleading guilty (and therefore not requiring trial by jury) and an 
number of miscellaneous applications dealing with probation orders, remission : 
bail payments and other routine matters. While these are disposed of, you s 
at the back of the Court like any other member of the publio. Later you are calle 
forward to the jury-box by name (during which process the prisoner may object 1 
any member if he wishes) and sworn individually with the following oath 
“T swear by Almighty God that I will well and truly try the several issues joine 
between our Sovereign Lady the Queen and the prisoner at the bar and a true verdi 
give according to the evidence." (At least two of our jurymen, reading this oi 
from & printed oard, had difficulty with the syntax, made worse by the fact th: 
someone had pencilled in commas in the wrong plaoces.)" Then the trial is on. 


1 (1951) 21 Comp. Cas. 249. 4 (1927) I. L. R. 8 Lah. 549. 
2 [1014] A. C. 828, 828. 5 [1948] A. C. 586. 
8 (1924) I. L. R. 6 Lah. 414, 
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THe FOREMAN 


At the end of it, after the Judge's summing-up, you file out of Court behind an 
usher to a downstairs room severely furnished with a wooden table and twelve hard 
chairs, five down each side and one at each end, and nothing else. The usher points 
out a bell on the wall, to be pressed when the jury has taken its decision and is ready 
to return to Court; then he murmurs informally, “ And will you choose one of your 
number to speak for you when you return?” and withdraws. It is in this casual 
manner that your foreman is chosen; I never heard the word “foreman” used 
in the Court at any time. In fact I myself chose our foreman, suggesting a solid. 
looking gentleman with a Lancashire accent who had seated himself quite by chance 
at the top of the table. 

At this point, in our first case, there was complete silence for a quarter of a minute. 
Then one of the ladies produced & packet of cigarettes, and there was an interval 
for lighting up; then anotheg rather awkward silence; then a voice from someone, 
“ One point I thought rather extraordinary was when...... ” and the ice was broken. 
For the next ten minutes’ everyone talked fast and fluently—more often, in my 
opinion, off the point than on, but we were inexperienced, and it was necessary for 
us to worry like terriers at almost every conceivable suggestion put forward during 
the case. No mention of the word “ guilty " so far; but, when the talk fell off 
a bit, the foreman reminded us thet we had definite questions to answer as to facts 
proved beyond all reasonable doubt or otherwise. .It quickly appeared that, by 
some extraordinary dialectical chemistry, the solution of twelve different ingredients 
had thrown its precipitate and the degree of agreement was one hundred per cent. 

There wil probably be a cursory examination of an alternative half-way-house 
verdict provided by law and duly suggested by the Judge, which does not, however, 
commend itself on account of its vagueness; and, if the verdict happens to be 
“ guilty, " there is a short time while some members of the jury justify their decision 
to themselves, unable to resist posing for a moment as instruments of moral retri- 
bution with such remarks as “Yes, we must stamp this sort of thing out" or “If 
a chap behaves like that, he deserves all he gets"—an attitude commendable 
enough in general, but strictly irrelevant in a trial concerned with particular 
matters of fact. Then the bell is rung, and another silence falls till the usher returns 
to take us back to Court. 


THE VERDICT 


When the jury is upstairs again, the verdict is asked for by the clerk of the Court 
and delivered by the foreman, further police evidence is called about previous con- 
victions (which are not mentioned up to this point, unless there are no such convictions, 
in which event defending counsel will have made the most of the fact), and the Judge 
delivers sentence, or discharges the prisoner, as the case may be. In the course 
of his remarks the Judge may comment on whether he thinks the jury has brought 
in & correct verdict, and his approval is much prized by the jury, as & pupil prizes 
the master’s tick in the margin of his homework. 

After three cases (a yazor-slashing, the beating-up of a prostitute and a public- 
house knife-fight) we were discharged and passed out through the Taxing Office to 
claim our subsistence allowance (5s. a day), our fares from home, and any loss of 
wages (not salary) up to £ 1 a day. I personally had found the work most exacting. 
To concentrate for long stretches on petty details of evidence, not quite knowing 
when a vital one will emerge; to observe, and discount, where necessary, the manner 
and appearance of prisoner and witnesses, the delightful histrionics of counsel, the 
inevitable woodenness of police evidence, the prejudices of the Judge (for no man 
is wholly without prejudices); to give exactly the right weight in one’s mind to 
the wisdom and experience of the Judge’s final directions to the jury—these are 
tasks to tax your faculties to the utmost. 


INspPr&gD CHOICE 


A set of facts in such a trial may be repeated to you six times over in slightly 
different forms, first by presecuting counsel, then by witnesses on oath, then by the 
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same witnesses under cross-examination, then by defending counsel, then by prosecut- 
ing counsel again, then in the Judge's summing-up ; and since the “ facts " are not 
established facts at all, but merely contributory “ factors ” to a situation about 
which no one but the prisoner (and Bometimes not even he) knows the truth, you 
need to be wide awake to make those continuous appraisals which will lead you and 
your fellows to guess what happened “ beyond reasonable doubt," as the crucial 
phrase has it. J do not know who first chose the number twelve for a jury, but it 
seems to me that for this delicate purpose it was an inspired choice—neitherso many 
that the proceedings get out of hand, nor so few as to risk the decision’s being swayed 
unfairly by an outstandingly persuasive individual. 

It 18 not for me to pay tribute to the patience, wisdom and flair of Her Majesty’s 
Judges, or to the very considerable staff-work which must be required to make even 
the simplest criminal trial run gmoothly—I mean the mere business of getting all 
the various persons concerned into the same room at the same time. The elaborate 
procedure, operated without haste by men of goodwill in conditions of fitting but 
not oppressive solemnity, appears almost quixotically designed to give the accused 
the benefit of all that could possibly be urged in'his favour; and I can only say 
that one juryman went home at the end of his service greatly impressed. 

Mervyn HORDER. 


GLEANING. 


“RESIDING " WITH ONE’S SPOUSE 


Tux monotonous regularity with which reported cases occur in which it has been 
found necessary once again to interpret the words “‘reside’’, or "resident", cannot 
have escaped notice. There can be few words used as terms of art in law which 
are so variously construed under different statutes, and in Curtin v. Curtin ( [1952] 
1 All E.R. 1848), yet another instance of its inadequacy to describe a state of things 
came to light. By s. 1(4) of the Summary Jurisdiction (Separation and Main- 
tenance) Act 1925 any maintenance order made in favour of a wife shall have no 
effect “whilst the married woman with respect to whom the order was made resides 
with her husband, and any such order shall cease to have effect if for a period of 
three months after it is made the married woman continues to reside with her 
husband." In the case in question the justices had made an order in favour of 
the wife, but thereafter for over three months the parties lived although not 
as man and wife—in the wife’s house. The wife had not asked the husband 
to leave because she feared, erroneously, that if she did so, she might be adjudged 
guilty of desertion, and the justices—with an ingenuity which did them the greatest 
credit—considered that in that state of affairs the husband was residing with the 
wife, but the wife was not residing with the husband! In the Divisional Court 
Lord Goddard, C.J., said that if they could see their way to upholding the order 
of the justices they would do so, but the Court found the justices’ distinction ‘‘too 

‘ subtle” although the parties were living at arm’s length under the same roof. 
- With great respect it seems no more subtle or illogical than a finding that a res- 
pondent wife has committed adultery with the co-respondent, but the co-respondent 
has not committed adultery with the wife! To suggest, as did Lord Goddard, 
that had the wife withdrawn her leave and licence to her husband to stay and 
had he then refused to go, thereby becoming a trespasser, the parties would then 
not be regarded as "living together", seems to miss the point. To the uninitiated 
“living at arm’s length" can hardly be called “living together", any more than do 
fellow guests in an hotel. There is surely subtlety here as well.—L.J. 


REVIEWS. 


Trial of the Stauntons. Edited by J. B. AvrAv, Barrister-at-Law. Lonpon : William 
Hodge & Co. Ltd. 86 Hatton Garden E. C. 1. Epirysuran: 12 Bank Street. 
1952. Second Edition. Demi8 vo. Pages vii and 327. Price 15s. net. 

HARRIET, the innocent victim in this tale of horror,» was a demented girl, who had 

a competence of about £ 4000. Louis Staunton became attracted to her more by 
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her fortune than her face. Harriet’s mother tried to prevent the marriage by an 
application to get her adjudged a lunatic, but was unsuccessful. The result estrang- 
cd Harriet. Louis added fuel to the fire, and the marriage took place in spite of the 
protests of Harriet’s mother. Some time after the marriage, Lows managed to 
transfer Harriet’s moneys to himself. For a while the married couple lived peace- 
fully together. Harriet gave birth to a son. During her confinement, one Alice 
Rhodes looked after her; but she got intimate with Louis. To facilitate marriage 
between Louis and Alice, the two conspired with Mr. and Mrs. Patrick Staunton to 
do away with Harriet and her child. Poor Harriet was kept with the Patrick 
Stauntons, the brother and sister-in-law of Louis. There Harriet was “kept in duress 
and forbidden to go outside the house", and subjected to a calculated scheme of 
starvation. The child passed away first. He was followed soon after by his mother. 
The cause of death was diagnosed as tubercular meningitis. But suspicion was 
aroused, and the post mortem indicated starvation as the cause of death. In due 
course, the three Stauntons amd Alice were put up on the charge of murdering . 
Harriet. The trial was presided over by Sir Henry Hawkins (afterwards., Lord 
Brampton). On the prosecution side was Sir Hardinge Giffard (afterwards the Earl 
of Halsbury), and among counsel for defence was Mr. Clarke (afterwards, Sir 
Edward) Clarke. The tral showed a battle of legal wits between opposing counsel. 
The trial Judge also rose to the occasion and showed “extreme forensic ability" in 
his summing-up, in which “every point was made to tell and every point to fall into 
its proper place". The trial ended in conviction of all the aconsed, each one of whom 
was sentenced to death. Before the sentences could be carried out a petition signed 
by 700 physicians and surgeons, headed by Sir William Jenner, was sent to the Home 
Secretary. Alice received a free pardon and was immediately released. The sentences 
passed on the three Stauntons were commuted to penal servitude for life. The 
melodrama occurred in 1874. Even after the lapse of three quarters of a century, 
its story and the &ble handling of the case by those concerned in the trial, excite 
interest. 


The Interpretation of Indian Statutes. By Jacapiss Swarup, Senior Advocate, 
Supreme Court of India, and Advocate, Allahabad High Court. ALLAHABAD : 
The University Book Agency. 15B Elgin Road, 1952. Demi 8vo. Pages xlvi 

- and 544. Price Rs. 30. 


On the interpretation of statutes, there are two standard works in England, viz. 
Maxwell on the Interpretation of Statutes and Craies on Statute Law, and there are 
also two books in the United States of America, viz. Crawford’s Construction of 
Statutes and Sutherland’s Statutory Construction. The present one is the first 
in India on the subject. Indian laws having been broadbased on English statutes 
and expressed in the English language, the works of Maxwell and Craies are still 
authoritative expositions on the interpretation of statutes in general. There has, 
however, grown up in India a long array of cases on construction of statutes. These 
are binding authorities on Indian Courts. A book like this was needed, and it is 
gratifying to find that the learned author has produced a book of merit. It begins 
with the construction ind classification of statutes, and passes on to the intention of 
the Legislature. The linguistio and grammatical construction is handled hext, 
which is followed by aids to interpretation, intrinsic and extrinsic. Penal and taxing 
statutes then claim attention. The subjects treated of next are commencement, 
extent and duration of statutes, the prospective and retrospective operation, and the 
repeal of statutes. The book deals exhaustively and ably with the subject in hand. 


The Indian Digest, Civil, Criminal and Revenue, 1946 to 1952. By V. V. CHITALEY, 
B.A., LL.B., Senior Advocate, Supreme Court of India, and S. Appu Rao, B.A., B.L., 
Advocate, Madras High Court. Bompay: The All India Reporter Ltd. 1952. 
Roy 8vo. Price Rs. 25. . ` 


Tux fourth volume in the A. I. R. seven years consolidated Digest deals exclusively 
with the Statute Law, Central as well as States, the rules, orders and notifications 
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assed under them. It is a unique publication and the reader can immediately lay 
is finger on the Statute Law and tho by-literature required by him. "The titles aro 
well-chosen and arranged in alphabetical order. Where there are numerous entries 
under a title a synopsis is given at the commencement. It is a useful vade mecum to 
the Statute Law of India, and deserves & place in every lawyer’s library. The pro- 
fession still needs two similar publications: (1) & dictionary of terms defined statu. 
torily in the Central and State Acts of Legislature, and (2) a dictionary of terms and 
phrases judicially interpreted by Judges in India, somewhat after the fashion of 
Stroud’s Judicial Dictionary published in England. 


Cases on the Constitution of India (1950-1951). By Durea Das Basu, Assistant 
Legal Remembrancer, Government of West Bengal. Canourra: S. C. Sarkar & 
Sons, Ltd., 1C, College Square, 1952. Roy 8vo. Pages xvi and 390. Price 
Rs. 15. 


LÀ 

Tas volume contains an abridged version of judgments delivered by the Supreme 
Court, India, during the years 1950 and 1951 and begring on the Constitution of 
India. It is a companion volume to the author's commentary on the Constitution of 
India, the second edition of which was reviewed a short while ago. The cases are 
3b in number. They are arranged in the order of articles in the Constitution. Hach 
case is followed by comment which connects with the author's commentary on the 
Constitution. The comment is sub-divided into point decided, reason of the decision, 
principle laid down, other points decided, subsequent cases, and general notes. These 
constitute a graphic analysis of the decision. The book is a useful helpmate to the 
author’s study of the Constitution, and keeps it up to date. 


Civil Procedure Code. By Nosurevan H. JHABVALA, B.A., LL.B., Advocate (0.8.), 
Bombay High Court. Bompay (2): C. Jamnadas & Co., Princess Street. 1952. 
Eighth edition. Roy. 8vo. Pages 169 and Ixxxiv. Price Rs. 6-12-0. 


Tus is the student’s edition of the Civil Procedure Code. It is divided into two 
parts. The first part containsabridgement of the text of the Code with brief explana- 
tory notes. The second part contains analysis of the provisions of the Code. The 
sections and the rules are boiled down together and the result is set out in cognate 
groups, which are arranged in their proper order. Students of law will find this hand. 
book usefal for their examination purposes, i : 


Bombay Public Trusts Act, 1950. By A. N. SgBLAT, LL. B., Advocate. AuHMRDABAD: 
C. ©. Vora, Gandhi Road. 1952. Roy 8vo. Pages vii and 124. Price Rs. 
3-12-0. 

To bring into effect the recommendations made by the Committee presided over 
by the Hon’ble Mr. Justice Tendolkar the Bombay Public Trusts Act of 1950 was 
passed. Its object is not only to control accounts of public charitable trusts, but 
also to provide necessary steps for the proper use of the funds, the application of the 
doctrine of cy pres and to secure better management of the trusts. This publication 
sets out the provisions of the Act and the rules framed thereunder, with brief notes. 


Notes on Official Indexes, Lists, Guides and Catalogues. Loxpow (W. ©. 2): H. M. 
Stationery Office, York House, Kingsway. 1951. Roy 8vo. Pages 12. 
Tem object of this pamphlet is to provide explanatory notes to the Indexes, Lists, 
Guides and Catalogues of Acts of Parliament, Papers of the Houses of Parliament 
and Command papers, and petitions relating to statutory instruments. 


The 
Bombay Law Reporter. 


JOURNAL. 
September 15, 1952. 


Me. JUSTICE N. H. BHAGWATI. 


Tus Hon. Mr. Justice Bhagwati, who is elevated to the bench of the Supreme 
Court of India, was born at Ahmedabad on August 7, 1894. His father Harilal 
was a teacher in the Educational Service of the former Baroda State. Mr. 
Justice Bhagwati received his early education at Baroda. Passing the Matricu- 
lation Examination of the “Bombay University in 1910, he joined the Baroda 
College, and stood in the First Class in the Previous Examination of 1911, secur- 
ing the Melville Memorial Scholarship and the Hughling’s Prize in English. In 
the Inter Arts Examination of 1912, he also secured First Class, and thereafter 
joined the Elphinstone College, Bombay. In the B.A. Examination of 1914, he 
stood in the First Class with honours in Sanskrit, and carried away the Bhau 
Daji Prize and the Dhirajlal Mathuradas Scholarship. In the First LL.B. Exa- 
mination of 1915 he stood first in the First Class and won the Sir Kinloch Forbes 
Gold Medal and Prize. In the Second LL.B. Examination of 1918 he also stood 
first in the First Class winning the Judge Spencer Prize, and the Sir Mangaldas 
Nathubhai Legal Scholarship and the Inverarity Gold Medal. He took History 
and Economics as voluntary subjects in the M.A. Examination of 1917, securing 
Second Class. In 1921 he stood first in the Advocates’ Examination of the 
Bombay High Court. It is very rare to come across such a brilliant academic 
career. He commenced his practice at the Original Side Bar, and in 1929 he 
was appointed Professor at the Government Law School, Bombay, which 
appointment he held for three years. 

In the course of twenty-three years that he practised at the Bar, he built up 
. & very lucrative practice. His sound knowledge of law, deep insight in 
accountancy, and meticulous study of details in every case brought him in due 
prominence in a short time. 

On August 27, 1944, he was appointed a Puisne Judge of the High Court of 
Bombay. He soon made his mark as a sound and expeditions Judge endowed 
with sterling common sense. His disposal of cases was very quick, and the usual 
‘Laws delay’ had no place in his Court. He could unravel the intricacies of 
many a knotty point with a quickness which was a marvel to many. His judg- 
ments are sometimes elaborate discussing every facet of the legal problem arising. 
in the case. Though the repetition of the same facts in discussing the different 
phases of a legal point often seemed tautologieal, yet the elaborate legal vivisec- 
tion put the points at issue in their proper perspective. Brevity may be the 
soul of wit, but in discussing legal facts and problems, brevity is often to be 
sacrificed to prolixity. 

The Faeulty of Law of Bombay University elected Mr. Justice Bhagwati as 
a member of the Senate on August 4, 1947, and in February, 1948, he was elect- 
ed a member of the Syndicate. The Government of Bombay appointed him 
Chairman of the Bombay Legal Aid Committee in 1949; and in the same year 
le was nominated Vice Chancellor of the Bombay University for two years. He 
rendered yeoman’s service as Vice Chancellor, and it was a great surprise to 
. the academic world when his term was not further extended. 

Recently, he presided af the opening ceremony in connection with the San- 
yasa Ashram at Ville Parle and there delivered an extempore oration in Sanskrit 
which greatly astonished all who were present, and evoked a great applause all 
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round. The Sanyasis present paid him a high compliment for his masterly 
speech and for his great proficiency in Sanskrit. 

By Mr. Justice Bhagwati’s elevation to the Supreme Court of India, the 
Bombay High Court loses a strong, capable and an expeditious Judge. We 
offer him our sincere felicitations and good wishes for a distinguished career in 
his new sphere. 





CERTIORARI & CORRECTION OF JUDICIAL ERRORS. 


Interest in the high prerogative writs has grown in proportion to the growth 
of our political stature, and with the achievement of freedom, has become almost 
a passion. Our Constitution, by article 226, has invested the High Courts with 
jurisdietion to issue writs, directions, or orders in the nature of high preroga- 
tive writs for enforcing fundamental rights and for any other purpose. The 
very generous terms in which that article has been couched has tempted some 
to extract out of it a legal shorteut and a summary mode of action. Unless the 
courts put their foot down firmly on this it may résult in grave abuses. The 
object of the present article is to reproduce in some measure the English atmos- 
phere in which certiorari (one of the important high prerogative writs) had its 
genesis and growth and‘ bring out the dangers inherent in the process of a 
violent transplantation of it on to the exotic soil of India. It is now too late 
in the day to lament that the Constitution has widened artiele 226 beyond limits 
which were warranted. The milk has been spilt and there is no use erying over 
it. The remedy lies in buying & new pot. Legislative indiseretion may yet be 
repaired by judicial suecour. Only by probing deeply into the history and 
content of the writ can it be fashioned into an instrument of speedy and effiea- 
cious justice. Certiorari, as pointed out by Sir William Holdsworth in his 
History of English Law (Vol. X, p. 243), was one of the effective means of 
control exercised by the Common Law courts and especially the court of the 
King’s Bench over the autonomous units of local government, the other two 
means being indictment, information or writ instituted by the Crown and 
through litigation in respect of disputes arising between the different units of 
local government. Just as the King’s justices controlled all the officials and 
communities responsible for the conduct of the local government, so the sheriffs 
in their tourns and the lords in their leets controlled the humbler officials and 
communities by a similar machinery. 

Other remedies by way of appeal etc., are very few in England but the posi- 
tion is very different here and a litigant should not be allowed to try his luck 
again through certiorari proceedings. The writ of certiorari, in the form of 
a boon granted to the presidency towns (Lord Simon in the Garbhando .case was 
not able to give any convincing reasons based on first principles as to why the 
mufassal should be unfortunate enough not to be in position to participate in 
this bounty, apart from unearthing some long forgotten decisions to buttress 
his argument), the remedies by way of revision, appeal, review, ete., were lying 
pellmell when the Constituent Assembly arrived on the«cene to put the judicial 
house in order. This position was the result of the labours of men like Lord 
Macaulay who, as far as one can see, were good analytical jurists with a streak 
of comparative legal learning running through them but who utterly lacked 
historical ballast. Our Supreme Court has notwithstanding the simple formula 
provided by article 226 to thread its way warily in the maze of English legal 
history surrounding the writ of certiorari if it should successfully deal out 
effective justice. As between two litigants, (in this sphere) one Indian, and 
the other English, litigating on an identical set of facts, history is in favour of 
the court being less kind to the former. With the above preface it is proposed 
to embark on a cursory examination of recent Indian and English case law on 
certiorari with! a view to discovering the trends appdrent therein. 


Waar Arg JupiciAn Acts ? 
Certiorari lies only in respect of judicial or quasi-judicial acts and not in 


VOL. LIV] ` JOURNAL, 83 


respect of ministerial act. The following are quasi-judicial acts :—declaration 
under Court of Wards Act, AIR (1952) Al. 99, change of timings of buses by 
regional transport authority, AIR (1952) Mad. 273, cancellation of allotment by 
custodian of evacuee property, AIR (1952) Pepsu. 12. 

The following are ministerial acts :—University forwarding resolution regard- 
ing directions regulating the constitution of the governing body of a college to 
the existing governing body, AIR (1951) Assam 163, changing location of peti- 
tioner’s toddy shop, AIR (1951) TC 197, order under Cotton Cloth Dealers’ 
Licensing Order, AIR (1951) Bhopal 5. 


Exozss or JURISDICTION 


There is a clear distinction between erroneous decision and excess of jurisdic- 
tion and while certiorari lies in respect of the latter, the former cannot be made 
a ground for invoking article 226. Thus, in Parry & Co. Lid. v. CH Associa- 
tion AIR (1952) SC 179, the Supreme Court refused to grant certiorari against 
an order of the Labour Commissioner, Madras, laying down that only when there 
was an inerease in working hours beyónd the statutory period of 8 hours, the 
employees would be entitled to wages at double rate under s. 31 of Madras Act 
56 of 1947. The conclusion of the Labour Commissioner might be erroneous but 
it was within jurisdiction and therefore should stand. AIR (1952) Punj. 1 and 
AIR (1952) TC 126 are also instances of erroneous decisions within jurisdiction. 
The recent English decision in E v. Manchester Legal Aid Committee, (1952) 
1 AER 480 (QBD) furnishes a striking illustration of an order in excess of 
jurisdiction corrected by certiorari. In that case, the local committee granted 
a civil aid certificate to a trustee in bankruptey under the Legal Aid (General) 
Regulations, 1950, after considering only the financial circumstances of the 
bankrupt, and without taking into account the fact that the trustee was an 
accountant with a disposable income in excess of £420 per year, the statutory 
limit imposed by the Legal Aid and Advice Act 1949, s. 2(1). Lord Goddard 
C.J., Jones and Parker JJ. granted certiorari. The following are examples of 
acts in excess of jurisdiction :— 

One member of the Board of revenue hearing the matter and allowing an 
appeal AIR (1952) Raj. 46, collector to whom document presented for his opi- 
nion as to the duty chargeable upon it, impounding it AIR (1951) AIL 851, order 
made against party not impleaded in the appeal ATR (1952) Mad. 39. While 
error as to collateral matters affecting jurisdiction can be corrected by certiorari, 
it is otherwise where the decision of the inferior court is in respect of a fact in 
question which is a very part of the issue which the court had to inquire into. 
The following matters have been held to be collateral matters affecting jurisdic- 
tion:— Wrong decision of Labour Commissioner that injury was not war injury 
AIR (1952) Cal. 112, rent eontroller wrongly deciding that eertain payments 
by tenant were in the nature of premium AIR (1952) Cal 56. The authorities 
on this topic are not all of them consistent and the distinction between collateral 
matters and issues in question, is one without a difference. See (1924) 2 Ir. R. 55 
and compare with (1819) 4 Moo CP. 50. In (1951) I K.B. 195 it has 
been held by Lord Goddard CJ, Hilbery & Parker JJ. that the decision as to 
whether premises were furnished or unfurnished was & decision as to a eollateral 
matter and certiorari lay in respect of such a decision. 

An error of law must appear on the face of the record in order that certiorari 
may lie but the harshness of this rule has been mitigated to some extent by the 
recent pronouncement of Denning LJ. in E v. Northumberland Compensation 
Tribunal, (1952) 1 AER 122, laying down if both parties desire a rul- 
ing of the court of the King's Bench on a point of law which has been decided by 
the tribunal but whieh has not been entered on the record, the parties can agree 
that the question should be argued and determined as if it were expressed in the 
order. It has become a regular practice to supplement the record by affidavits 
disclosing the points of law that had been decided by the tribunal. The affidavits 
are treated by consent as if they were part of the record. It is a ticklish question 
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whether, apart from the consent cases, an error which does not appear on the 
record is one which goes to jurisdiction, or is only an error of law within juris- 
. dietion. 

NATURE OF CERTIORARI JURISDICTION. 


In granting certiorari the court acts in personam AIR (1952) Punj. 1, AIR 
(1952) Punj. 9 and certiorari proceedings are civil proceedings (ordinary origi- 
nal civil jursidiction) and an appeal lies from a single judge’s decision to a bench 
AIR (1952) Mad. 300. Article 226 cannot be used for giving interim relief. If 
a State Government cancels mining leases granted to X and the court gives direc- 
tions for maintaining the status quo because X has to give 60 days’ notice under 
s. 80 Civil Procedure before suing Government, such directions are not warrant- 
ed by article 226, AIR (1952) SC 12. 


OrHEeR Equatty Erricacious RELxgEF Bars Revter By Way or CERTIORARI. 


While in the case of mandamus the presence of alternative remedy may be a 
bar to the grant of the writ, in the case of certiorari it will be granted even 
though there is some other specifle legal remedy. With regard to prohibition 
the general rule is that where there is a right of appeal it is not available sub- 
ject to the exception that it does not apply to a case in which the order is with- 
out jurisdiction. See King v. North. (1927) 1 KB 491. In AIR (1952) Cal. 113 
a labour commissioner’s order was quashed even though an appeal was pending. 
Whether the alternative remedy is equally efficacious or adequate is a question 
of fact. Where there is a remedy under a statutory provision, the court will 
be extremely reluctant to interfere by way of certiorari though it has jurisdic- 
tion to issue the writ in appropriate cases. Where the inferior tribunal acts 
without jurisdiction, or violates the principles of natural justice, or the alter- 
native remedy will entail delay, or is costly, ineffective, ete., the writ will be 
issued. The above principles were enunciated by Sinha J in AIR (1952) Cal. 
171. The existence of a remedy by way of review against the order of the Rent 
Controller, was held, by Sinha J, to be a bar to the grant of certiorari. Similar- 
ly in ATR (1952) Punj. 134, the existence of the right of appeal from the 
awards of the Labour Appellate Tribunal barred the right to seek relief under 
article 226. When a student has been wrongfully expelled by the principal the 
alternative remedy by way of suit would not be adequate, for, by the time the 
suit is disposed of the term of the college might run out. Mandamus can be 
granted in such cases. See AIR (1952) Mad. 151. In AIR (1951) TC 197 the 
petitioner sought to have an order of Government transferring the location of 
his toddy shop quashed. It was held that the fact that the petitioner had other 
remedies was irrelevant. 


CERTIORARI TO QuasH CONVICTIONS. 


An indictment cannot be quashed after judgment, but it is possible to quash 
the whole proceedings for want of jurisdiction even after determination. Where 
there is a total lack of authority and not merely want of jurisdiction the whole 
proceedings are void and not merely vdidable and certiorari will not lie. In 
AIR (1952) Cal 150 (FB) certiorari was asked to quash the proceedings before 
the special judge under the West Bengal Special Courts Act X of 1950 which, 
it was argued, was ulira vires the Constitution. An appeal had also been field 
by the petitioner and was pending before a bench of the High Court. Held, 
there was lack of jurisdiction and the petitioner should be released. If the 
court thought there was no lack of jurisdiction the proper course would be to 
give petitioner leave to withdraw his certiorari petition and permit him to 
pursue the appeal. 


* 
INTEREST OF APPLICANT, 


The interesting question has been mooted whether an applicant for certiorari 
must show sufficient personal interest to justify tl grant of relief. While in 
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the case of quo warranto it has been held that in order to entitle the relator to 
attack the possessor of an office in the corporation of a borough he need not be a 
‘burgess and he has a sufficient personal interest if he is an inhabitant subject 
to the government of the corporation, see 2 B. & Ald. 344, the position is differ- 
ent with regard to habeas corpus. When access is denied to a person alleged 
to be unjustifiably detained so that there are no instructions from the prisoner, 
the application may. be made by any relation or friend on an afi- 
davit setting forth the reasons for its being made. It is submitted that even 
with regard to certiorari and mandamus the question of interest of the appli- 
eant should be viewed broadly and if the court is satisfied that the applicant is 
not an officious intermeddler who is abusing the process of the court for private 
ends the court should not deny him relief after an overmeticulous examination 
of his interest in the matter. Proceedings under article 226 cannot be treated 
as though they were actions on the case. When prerogative writs are asked 
for in respect of political m&tters it should be remembered that ‘legal right’ 
necessarily assumes a very. wide ambit and significance. The ‘neighbour rule’ 
in the Jaw of tort has to be imported into constitutional law to enable a deserv- 
ing applieant to eross the hurdle of absenee of proof of personal injury. In 
regard to political causes at least, it can be laid down that any adult petitioner 
who is sane and not a bankrupt, should be deemed to have sufficient interest for 
prosecuting applications under article 226. Or, if some stricter test is thought 
necessary, payment of taxes to Government or a local body should be deemed 
to qualify a person to apply under article 226. To adopt more strin- 
gent tests, appropriate to other domains of the law, would be to choke article 
226 and rob it of all its beneficent effects. 


CERTIORARI & REJECTIONS OF NOMINATION PAPERS. 


The Supreme Court in AIR (1952) SC 64 has authoritatively laid down that 
the remedy of a candidate for election whose nomination paper has been rejected 
is by way of an election petition and not by way of an application under article 
226. ‘Election’ means the entire process from the nomination or earlier stage 
up to the polling stage and the stage of declaration of the result. Elections 
should be concluded as early as possible and all disputes arising therefrom 
should be postponed till after the elections. This was held by the Supreme 
Court to be the sensible way of interpreting article 329(a) which lays down that 
no election shall be called in question except by an election petition. In fact, 
in 73 IC 619, injunction was granted by the Civil Court for wrongful rejection 
of a nomination paper of a candidate for election to a municipality (Saidapet 
Municipality) though in that case the Local Government misinterpreted the 
rules and held they had no jurisdiction to decide the validity of a nomination 
paper. This case was apparently not cited in argument in AIR (1952) SC 64 
To lay down that rejection of nomination can be corrected only after the poll, 
when the whole show is over, would amount to putting a premium on candidates 
without any political pull. Powerful candidates can get rivals out of the way 
by the simple process of managing to secure the rejection of their nomination 
papers and the election process would be reduced to a farce. The object of vest- 
ing jurisdiction in respect of election matters in tribunals and not in courts is not 
to impede the work of the legislature. As soon as a man is rightly or wrongly 
declared to have been elected to the legislature, he begins his work without the 
Democles sword of a judicial writ hanging over his head and his title is tested 
leisurely by the election tribunal. It is incorrect logic to say that the same 
leisurely process can be applied to nomination which is a matter of life and 
death to the candidates and a wrong decision in regard to which might cause 
irreparable mischief to the candidate. Article 329(a), wide as its phraseology 
admittedly is, it is submitted, must be given a sensible and practical interpreta- 
tion. That ‘election’ includes nomination is mere rhetoric and not law and proves 
nothing. It would be wise to vest jurisdiction in regard to pre-poll matters in 
the courts and this can be gone by amending article 329 (a) so as to take pre-poll 
matters outside its purview. 
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CONCLUSION. 


There must be greater awareness, by all concerned, of the fact that the remedy 
under article 226 is an extraordinary remedy to be resorted to only in cases of 
urgency and grave and irreparable injury and mischief. The orderly and 
systematic development of the Constitution must be deemed more important than 
the redressal of private grievances. Abstention from invoking article 226, when 
the circumstances do not warrant it, is a duty owed by citizens. Article 226 
resembles a highly complicated and rare and delicate piece of machinery which 
may be spoiled and injured due to too much and indiscriminate use and rough 
handling. Till the law is authoritatively ironed out by the Supreme Court and 
crystallised, it would be wise to allow the dust and storm of controversy among 
the lesser eourts on various relevant points to subside so that they may not im- 
pede the growth of the law on healthy lines. Above all, it has to be remembered 
that the remedy under article 226 is diseretionapy but the diseretion is not 
&rbitrary but based on sound judieial principles P will in due course be 
expounded by the highest judicial tribunal. 

M. V. Rao, M.L 


GLEANINGS. 





ADOPTION or Lrerric By MORTGAGOR 


In Bradford Permanent Building Society v. Cholmondley decided by 
Harman, J., on May 26, 1952, the question was whether the mortgagees, 
the mortgage being by way of legal charge, had so acquiesced in, or adopted, 
a tenancy granted by the mortgagor to the second defendant, as to make it 
binding upon them. The learned Judge held, on the facts (which need not be 
mentioned here), that there had been no such acquiescence; but the circum- 
stances which sharpened the interest of all the parties was that the house in 
question was controlled. Here, then, is another case (cf. p. 328, ante) which 
shows that property owners are impelled by the shortage of accommodation to 
take a lively interest in fundamental legal principles. The legal position of a 
mortgagee who finds that the mortgagor has granted a tenancy (not under sta- 
tutory powers) was stated by Farwell, J. in Iron Trades, etc. Association v. 
Union Land, etc. Investors ((1987] Ch. 313, at p. 318) in these words: ‘‘The 
mortgagee. .. was entitled to take steps immediately to evict the tenant, to treat 
him as a trespasser, and, subect to the tenant’s right to redeem, the mortgagee 
could evict him and recover possession of the property. On the other hand, he 
might, if he desired, confirm what had been done, but if, knowing the facts, he 
stayed his hand and did nothing, he might find himself in danger of being held 
to have acquiesced in and thereby confirmed the lease and, therefore, not entitled 
to oust the tenant". Whether or not the mortgagee has, in such a case, been 
overtaken by the danger to which Farwell, J., referred must always be & ques- 
tion of fact, and in answering that question due regard must be paid to another 
principle embedded in the words of Monroe, J., in Re O’Rourke’s Estate 
((1889) 23 L.R.Ir. 497, at p. 501), which were quoted by Harman, J.: ‘‘I 
certainly cannot infer the creation of a new tenancy between the tenant and the 
mortgagee merely because the mortgagee takes no active steps to disavow a ten- 
ancy created by the mortgagor. The mortgagor, while in possession and bound 
to keep down the interest on his mortgage, is at liberty to manage the lands as 
he pleases. It is not for the mortgagee to interfere with that management unless 
he choose to go into possession. He treats the tenancy as one binding on the 
mortgagor, but in no way binding upon himself if he find it afterwards for his 
interest to repudiate it"'. It only remains to add that Harman, J., in the case 
before him, said that acquiescence did not mean mere standing by: it meant 
standing by with some encouragement or inducement to the tenant to change 
his position—as, for example, by taking rent from tħe tenant. —LA4. 


VOL. LIV.] JOURNAL, 87 


REVIEWS. 


Hindu Law. By the Right Hon’ble Sm DinsHan Murra, Kt, OF., M.A, LL.D., 
seventh edition, by the Hon’ble Sar: Birsan Kumar MUKERJEA, M.A., LL.D., 
Judge, Supreme Court of India. CancurrA: The Eastern Law House, Ltd., 
54 Ganesh Chunder Avenue. 1952. Roy. 8 vo. Pages Ixxvi and 796. 
Price Rs. 21. 


Dorme the five years that have elapsed since the publication of the last edi- 
tion of this standard work, three important Acts have been placed by the 
Central Legislature on the statute book of India, viz. the Hindu Marriage Dis- 
abilities Removal Act (XXVIII of 1946) which validates marriages between 
parties belonging to the same gotra or pravara or between persons belonging to 
different sub-divisions of the same caste; the Hindu Marriages Validity Act 
(XXI of 1949) which permits marriages between parties belonging to different 
religions, castes, sub-castes or sects, for instance marriages between Hindus, 
Sikhs and Jains; and Hindw Married Women’s Right to Separate Residence and 
Maintenance ‘Act (XIX of 1945). Some of the States’ Legislatures, viz., those 
of Bombay and Madras have enforced monogamous marriages and permitted 
divorce among Hindus. These have to some extent changed the surface of the 
Jaw. The learned editor has, while incorporating the effect of statutory changes 
in the law, preserved the original commentaries of the author. He has also 
introduced changes made by case law within the framework of this treatise. 
The effect of the leading case Anant v. Shankar (72 LA. 282), which overruled 
the Bombay Full Bench decision in Balu v. Lahoo (1987 Bom. 508) was examin- 
ed by the Privy Council in Ramchandra v. Ramchandre and Basangouda v. 
Yellappagouda. It is now finally decided by the Federal Court of India that 
the rule in Anant’s case applies not only where the coparcenary comes to an end 
by the death of the last coparcener, but also where the coparcenary is disrupted 
by a prior partition among the coparceners. There also was a diversity of 
opinion on the question regarding succession to the stridhan of a female heir 
succeeding under the special provisions of the Hindu Law of Inheritance 
(Amendment) Act, 1929. The conflict is set at rest by the Supreme Court.by 
holding that such succession is determined by the general law of the Mitakshara: 
Annagouda v. Court of Wards (1952 S.C.R. 208). There is a good number 
. of controversial points some of which are settled by an authoritative ruling, and 
others lie in wait for a final decision. We have now a completely modernised and 
thoroughly revised edition of Mulla’s Hindu Law, which is cited almost daily 
and followed reverentially by our Courts of Law. 


The Hindu Law of Religious and Charitable Trust. By the Hon’sur Suet BIJAN 
Kumar MUEHERJEA, M.A., LLD., Judge, Supreme Court of India, Cauourra 
18: Eastern Law House, Ltd. 54 Ganesh Chunder Avenue. 1952, Roy 8 vo. 
Pages xxxv and 587. Price Hs. 20. 


Umm recently a devout Hindu expressed his charitable intentions either by 
building a temple or a mutt and endowing it or else by establishing a sadavart 
or an annachhaira, This has given rise to numberless such institutions which 
are thickly dotted throughout the country. It is but natural that some of these 
institutions have survived, others have languished, while the rest have disappear- 
ed altogether. The Legislature has been busy in forging measures to keep them 
alive, and the Courts have been astute in protecting them from pilferage from 
inside as well as outside. Powers of supervision were given to certain authori- 
ties in Bengal by Regulation XIX of 1810 and in Madras by Regulation VII of 
1817. Both these Regulations were replaced by the Religious Endowments Act 
of 1863. In Bombay, similar powers were given to Collectors, but at a later 
date the officers were relieved of the duty. Local Legislatures have, however, 
enacted laws to bring the religious and charitable institutions ander control, 
viz. Orissa Religious Endqwments Act, 1941, Madras Religious Endowments 
Act, 1951, and the Bombay Public Trusts Act, 1950. The present work has 
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therefore appeared at an opportune time. Its subject-matter was delivered in 
the form of lectures in August 1951, as the Tagore Law Lectures. It is a learn- 
ed and instructive volume dealing with every phase of Hindu religious and 
charitable trust. The distinguished author has contrasted such trusts with 
trusts under English law and compared them with those under Roman Law. 
The law in India as distilled from legislative provisions and ease-law is mapped 
out in 12 lectures. The first lecture deals with the fundamental idea under 
such trusts, which is followed by two lectures treating of their essentials. De- 
butter property and its management and administration is discussed in three 
more lectures. Two more lectures handle the subject of mutts. The last three 
chapters discuss the enforcement of religious.and charitable trusts and remedies 
for breach of trusts. Taken all in all, this is a valuable text-book on Hindu 
religious and charitable trusts—a subject of great importance to lawyers and 
the general public. 


The Constitutional Law of India. By M. M. GHARÉKHAN, B.A., LL.B., Advocate 
(0.8.), Bombay High Court, and Advocate, Supreme Court of India. Bowsav 
7: Popular Book Depot, Lamington Road. 1952. Sixth edition. Demi 8 
vo. Pages xiv and 544. Price Rs. 15. 


Tus is the sixth edition of Varma and Gharekhan’s Constitutional Law, and 
the first edition of Gharekhan’s Constitution Law of India, ag based on the 
Constitution of India, 1949. It is not an article bound commentary on the 
Constitution. Unlike other publications, it is divided into 2 parts. The second 
part contains the full text of the Constitution as amended up to date. The first 
part is a general dissertation on the Constitution of India. It is divided into 
25 chapters, most of which have borrowed their titles from the chapter headings 
of the Constitution. It is not only a summary of the provisions of the Consti- 
tution, but it is a well-knit product of the provisions and the case-law, together 
with a comparative study of the Constitutions of other democracies. The arrange- 
ment of articles is not followed nem com; but analogous provisions in Constitu- 
tions are brought together, with the result that the reader has before him all 
connected provisions marshalled together under appropriate headings. For a 
general reader the first part is intended to give a comprehensive and methodical 
view; and to a student of law it tells in a simple language and a methodical 
manner what the Constitution is and what it means. The comparative table at 
the end gives parallel references to the articles of the Indian Constitution with 
the articles in the Constitutions of U.S.A., Canada, Australia, Hire and sections 
in the Government of India Act, 1935. 


Indian Contract Act. By NosumvaN H. JHABVALA, B.A, LL.B., Advocate 
(o.&), Bombay High Court, Bompay 2: C. Jamnadas & Co. Princess Street. 
1952. Sixth edition. Roy 8 vo. Pages 290. Price Rs. 7-8-0. 


Tus is an analytical treatment of the Indian Contragt Act, the Sale of Goods 
Act and the Partnership Act, intended primarily for the use of students of law. 
The subject-matter is revised and brought up to date. The method of treat- 
ment is, it is stated, ‘‘like a teacher”, and ought to be useful to students in pre- 
paring for their examinations. 


Transfer of Property Act. By NosumvAN H. JHABVALA, B.A., LL.B., Advocate 
(0.5.), Bombay High Court. Bompay 2: C. Jamnadas & Co., Princess Street. 
1952. Sixth Edition. Roy 8 vo. Pages 102. Price Rs. 3-4-0. 


Tas enactment governing transfers of immoveable property is by no means 
easy to understand. The learned author has tried successfully to elucidate the 
provisions of the Transfer of Property Act by means of tables and appropriate 
groupings and succinct comments. 


The 
Bombay Law Reporter. 
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APPLICATIONS AND THE PENALTY OF ABATEMENT UNDER 
BOMBAY AGRICULTURAL DEBTORS RELIEF ACT. 


Tue original applications ave filed under this Act either by the creditors or 
the debtors as the case may be. When afterwards the creditor or the debtor 
dies the application will be given by the applicant’s heirs or sometimes by the 
applicant himself to bring them on record. The question arises whether the 
claim abates as the application is barred by time if such applications are given 
more than 90 days after the death. Considering the relevant provisions of the 
B.A.D.R. Act and Civil Procedure Code it will appear that s. 46 of the said 
Aet says that the provisions of the Civil Procedure Code shall apply to all the 
proceedings under Chap. IT of the said Act unless otherwise expressly provided. 
As the Act does not provide, unlike the repealed Act of 1939, for bringing the 
heirs on record it may follow that O. X XII of the Code may come into force to 
govern the application made under the Act. In view of the positions that arise 
in such matters I think that O. X XII of the Code applies in general, and not in 
all its particulars for the reasons given below. 


Firstly, the wording of s. 4 of the Act says that application to adjust a debt 
is to be made and it does not say that it should be made against such and such 
persons. It is true that the section provides that the said application is to be 
made in the prescribed form, but even from all the columns it cannot be gather- 
ed that the applieation is to be made by one class of persons against the other. 
On the other hand, the suit or the appeal is thought and regarded in law to have 
been made by the plaintiff or the appellant against the defendant or the respon- 
dent. So from the relevant sections, read with the relevant forms preseribed under 
the Act, it cannot be presumed that an application made under the B.A.D.R. Aet 
is an application against any person as such but it is mainly an application 
made to the Court for the adjustment of debts. For example, even the applica- 
tion filed by the creditor under s. 4(1) mentions the names of other ereditors 
of the debtor for the adjustment of whose debts the application has been filed 
by him. Similarly, the application by the debtor filed under s. 4(1) of the Act 
may include the names of his debtors also who may owe something to him. 
Under s. 14 of the Act notices will have to be issued to every creditor whose 
name and addresses are given in the application even though they have not filed 
independent applications in their turn. Sometimes, the creditors instead of 
filing applications under s. 4 may appear after the publication of the general 
notice under s. 14B by submitting a statement in the preseribed form within 
one month from the date of the publication of the general notice. So these 
statements cannot be treated as application and hence when such creditors die, 
the question of abatement does not arise as these statements are not original 
proceedings. 

Another position to be noted in this connection is that according to the Act 
the question of status of the original applicant after the date of the application 
is not relevant and hence in that case it may not be clear as to who is to be taken 
as debtor as the subject of enquiry whenever the original applicant dies before 
such enquiry and his heirs come on record in time. So these positions show 
that the Act meant that once the debt was before the Court the proceedings are 
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to proceed and the Court should do all it ean for the progress of the proceedings, 
to the end that is to get the heirs on record also. 

Another position that can be considered is that rr. 3, 4 and 9 of O. XXII 
show that if no heir is brought on record in time the suit abates and no fresh 
suit ean be brought and if these rules are applied to the proceedings under the 
B.A.D.R. Aet it will mean that if under similar circumstances the original appli- 
cation also abates no second application can be made. In this connection it 
should be borne in mind in the first place that such result of the application 
under these rules will not make the debt vanish and if the heirs are not brought 
on record in time the debt remains and it has to be considered while adjusting 
the other debt of other ereditors against the same debtor. Further, as per the 
contingency in r, 9 of O. XXII there is no occasion to bring another applieation 
if the original is to abate for not bringing the heirs on record in time. In this 
way if we consider the results of strict applications of O. XXII to the proceed- 
ings under the B.A.D.R. Aet many anomalous positions arise without any satis- 
factory legal solution for them. As I have already observed the creditors who 
appear after the publication of the general notice under s. 14B and also the 
ereditors whose name and address are given in the original application have not 
filed any applications independently. Still they appear in Court by submitting 
their statements. By no stretch of imagination can such statements be called 
as applications. If such creditors die pending the proceedings of the original 
application and even admitting that the provisions of O. XXII of the Code 
are made applicable to the original application it is highly doubtful that the 
claims of such creditors abate if the heirs of such creditors are not brought 
within time. 

So long we have aesumied that the provisions of O. XXII are made applicable 
in toto to these proceedings. Let us see whether the provisions of O. XXII can 
be made applicable to these proceedings under the B.A.D.R. Act. I reproduce 
here the relevant rules of O. XXII of the Code. Rule 3(1) says where one of 
two or more plaintiffs dies and the right to sue does not survive to the surviving 
plaintiff or the plaintiff alone or a sole plaintiff or a sole surviving plaintiff dies 
and the right to sue survives the Court on an application made in that behalf 
shall cause the legal representatives of the deceased plaintiff to be made a party 
and shall proceed with the suit. Rule 3(2) says—where within the time limited 
by law no application is made under sub-rule 1 the suit shall abate, etc. 

Rule 4 relates to the substitution when a defendent dies. Reading the Civil 
Procedure Code as a whole it seems that there is a procedure for suits, a proce- 
dure for execution and a procedure for appeals and that rr. 3, 4 and 8 of O. XXII 
apply to suits by their own force and to appeals by force of r. 11 of the Order. 
But rr. 3, 4 and 8 shall not apply to proceedings i in execution of a decree or order 
hy virtue of r. 12. It is true that the provisions of O. XXII, r. 12, expressly 
excluding the proceedings i in execution of decrees and orders, suggest prima facie 
that the provisions as to abatement are intended to apply to other proceedings. 
But the apparent difficulty created by this rule is to my mind dissolved by a study 
of the scheme of the Act and the Code of Civil Procedure. The application under 
the B.A.D.R. Aet is neither a plaint nor deemed to be a plaint. Accepting this 
opinion as correct does it follow then that the provisions regarding the abatement 
necessarily apply to such a proceeding? 

I have noticed above that rr. 3, 4, and 8 in terms relate to suits and speak of a 
suit and that of plaintiff and defendant. There is nothing in any of these rules 
of O. XXII which would make these rules applicable to any proceedings other 
than a suit. But r. 11 provides that these provisions shall apply to appeals. 
Rule 12 merely excludes proceedings in execution of a decree or order from the 
application, of rr. 3, 4 and 8. But it has no positjve effect to apply the provi- 
sions to other proceedings. f 

An application under B.A.D.R. Act may be made by the debtor or the creditor 
as the oase may be. It is quite clear therefore that persons who do not answer 
to the description either as a plaintiff or the defendant will be impleaded as party 
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1o 'sueh an application. It is true that the provision in O. XXI, r. 12, expressly 
excludes the proceedings in execution of decrees and orders but it does not say 
that it does not apply to applications also. It has been held in Baksho v. Piaro! 
that a revision application is not a suit or an appeal and hence there cannot be 
any question of abatement in such applications, the whole theory of abatement 
being inapplicable to such application and hence the provisions of O. XXII do 
not apply to them. But by reading s. 141 of the Code of Civil Procedure it can 
also be said that the said provisions are made applicable to applications also. 
Section 141 of the Code of Civil Procedure reads thus :—The procedure provided 
in this Code in regard to suits shall be followed as far as it can be made applicable 
to all proceedings in any Court of civil jurisdiction. The question now before 
us is whether the proceedings under Chapter II of the B.A.D.R. Act will come 
under s. 141 of the Civil Procedure Code. ‘‘Court’’ has been defined in the 
B.A.D.R. Act as the Court af Civil Judge, Senior Division, or Junior Division 
as the case may be. So the proceedings under the B.A.D.R. Act are clearly pro- 
ceedings in a Court of civil jurisdiction. So s. 141 of the Code will be made 
applicable. The expression as far as it can be made applicable in s. 141 will 
have to be noted in this connection. The section does not say that procedure 
in regard to suits shall be followed in toto. As I have already observed all the 
provisions of O. XXII cannot be made applicable to the proceedings under the 
B.A.D.R. Act. Even assuming that by virtue of s. 141 of the Code of Civil Pro- 
cedure all the provisions of O. XXII are made applicable to proceedings under 
the B.A.D.R. Act, still the question of period of limitation for bringing the heirs 
on record in such cases will have to be determined. No period is prescribed for 
bringing the heirs of the plaintiff or the defendant in the Civil Procedure Code. 
Sub-rule (2) of r. 3 reads thus ‘‘ Where within the time limited by law no appli- 
eation is made under sub-r. 1 ete." Similarly sub-r. (2) of r. 4 also reads as 
mentioned above. For the time limited by law we will have to have recourse to 
the Indian Limitation Act. Under arts. 176 and 177 of the Indian Limitation Act 
the application for bringing the heirs on record must be made within 90 days 
from the date of the death of the deceased plaintiff or the appellant or of the 
deceased defendant or the respondent. Even admitting for the sake of argu- 
ment that the provisions of the Code regarding the abatement are made appli- 
eable to the proceedings under the B.A.D.R. Act still we will have to consider 
under what article of the Limitation Act the application for bringing the heirs on 
record is to be made, Articles 176 and 177 are not applicable as the debtor or the 
creditor cannot be called a plaintiff or a defendant as far as the trial Court is 
concerned. In Khatijanbai v. Nur Mahomed? it is held like this:— Where the 
deceased person is not a defendant in a suit or a respondent in appeal O. XXII, 
rr. 4 and 11, does not apply and consequently art. 177 also does not apply. Thus 
it does not apply to an application to bring on record the legal representative 
of a deceased opponent in an application for leave to sue in forma pauperis. So 
the only article is art. 181 as no period of limitation is provided in the schedule 
of such application. So the period for bringing the heirs on record in such appli- 
cation is three years from the time when the right to apply accrues. It appears 
that the same reasoning can be made applicable to the proceedings under the 
B.A.D.R. Act as they are initiated by applications. 

In the result, the above discussion can be summed up like this. From the ob- 
servations that I have made in the initial paragraphs, it can be said that the only 
reasonable and practical inference is that O. X XII applies in general and not in 
all its particulars and hence there can be no abatement of the claim or the appli- 
cation itself. Even assuming that there is such abatement arts. 176 and 177 
are not applicable as the debtor or the creditor cannot be called the plaintiff or 
the defendant at the time of death. In Wahid Baksh v. Lalta.Pershad® it has 
been held that an application for bringing on record the legal representative of 


1 [1920] AIR. Sind 120. , 3 (1924) A.LR. Lah. 316. 
2 [1929] A.LR. Sind 138. 
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a deceased person, who was not & defendant or a respondent on the date of his 
death is governed by art. 181 and not by art. 177. If we read s. 46 of the B. A.D.R. 
Act with s. 141 of the Code it can be said that O. XXII of the Code is made 
applicable to the proceedings under the B.A.D.R. Act. Nowhere is it stated in 
the B.A.D.R. Act that the application made under it is a plaint or deemed to be 
a plaint. Hence the proceedings of B.A.D.R. Act ean never be construed as 


proceedings in suits. Under the Code of Civil Procedure a suit is any proeeed- : 


ing under the Code which is initiated by the presentation of a plaint. Vide 
Hansraj Gupta v. Official Liquidators’. So these proceedings can be treated at 
the most as proceedings in the Court of civil jurisdiction. Even admitting that 
O. XXII is made applicable in toto inspite of the anomalies that can arise by 
virtue of that, the application to bring the heirs on record of the deceased will 
have to be made within 3 years from the date of the death of the person under 
art. 181 of the Limitation Aet. 

Till now there is no reported ease of our High Üourt as regards the question 
of abatement of the proceedings under the B.A.D.R. Act and also the article 
under which the application to bring the heirs on record in such proceedings is 
to be made. So an humble attempt is made here as it is a doubtful point. In the 
repealed Act of 1939 under s. 30 a provision was made for the continuation of 
the proceeding on the death of a party. If the period is taken to be 3 years for 
bringing the heirs on record, the proceedings will have to be pending till such 
period expires. Hence this will cause a sort of hindrance to the quick disposal 
of the applications. Under such circumstances, it is desirable that a similar 


section should be inserted in the present Act also. 
M. S. VEERAPUR. 


ANANT DHARMA v, MANGALDAS RUPCHAND.? 


Szorion 2, el. (5), of the Bombay Agricultural Debtors Relief Act, 1947, defines 
‘a debtor’. Sub-elause (a) of el. (9) defines an individual debtor and sub-el. 
(5) defines an undivided Hindu family which is a debtor. Sub-clause (a) (iv). 
in the ease of an individual and sub-cl. (b) (iv), in the ease of an undivided 
Hindu family provide, in effeet, that the non-agrieultural ineome of the debtor 
concerned should not exceed certain prescribed limits. 

Sub-clause (a) (iv) requires that an individual debtor should be a person— 


"Whose income from sources other than agriculture and manual labour does not 
exceed 33 per cent. of his total annual income or does not exceed Rs. 500, whichever is 


greater." 
In contrast to this, sub-cl. (b) (iv) requires that an undivided Hindu family 
in order to be entitled to the status of a debtor must be one— 


“the annual income of which from sources other than ulture and manual labour 
does not exceed 40 per cent of its total annual income and the aggregate of such incomes 
of the members of which does not exceed Rs. 1,500." 


It wil be noticed that there is a marked difference in the language employed 
in the two sub-elauses. Whereas in sub-el. (a) (tv) the disjunctive ‘or’ is used, 
in sub-el. (b) (iv) the conjunctive ‘and’ is used, in stdting the two-fold condi- 
tion preseribed by the sub-clauses. Further, in order to emphasize the diffe- 
rence in phraseology the meaning of the disjunctive ‘or’ in sub-el. (a) (iv) is made 
clear by the addition of the words ‘whichever is greater’ at the end of that sub- 
clause. These words are conspicuously absent in sub-el (b) (4). 

That being so, apart from authority, one would have thought upon a plain 
reading of the two sub-clauses that there should be no difficulty whatsoever in 
construing the two sub-clauses. One has only to apply the cardinal rule of inter- 
pretation of statutes that where the words of a statute are plain and unambiguous 
they are to be understood in their plain, grammatical sense. If it is further 
borne in mind that there is a strong presumption that the Legislature does not 
use words which are redundant or devoid of meaning, and every effort should 
be made to give a meaning to all the words used by the Legislature in any enact- 


1 (1932) 35 Bom. L.R. 319, r.c .. * 2 (1950) 52 Bom. LR. 678. 
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ment, there should be no difficulty at all in interpreting the two sub-clauses. They 
simply mean what they say and nothing else. In other words, the disjunctive 
‘or’ in sub-cl. (a) (5v) means ‘or’ and not ‘and’; similarly, the conjunction ‘and’ 
in gub-el, (b) (iv) means ‘and’ and not ‘or’. 

But this is not all. The conclusion stated above is further strengthened if we 
compare the two sub-clauses in their present form with the corresponding sub- 
clauses as they stood in the repealed Act of 1939. Such a comparison will be 
found to be very instructive, if not decisive of the issue. The two sub-clauses 
as they stood in the repealed Aet of 1939 were in these terms: 


“(a) (iv) whose annual income from sources other than agriculture and manual 
labour does not ordinarily exceed 20 per cent of his total annual income or does not 


exceed Rs. 300, whichever is greater.” 

“(b) (v) the annual income of which from sources other than agriculture and manual 

bour does not ordinarily edi 20 per cent of its total annual income or does not 
exceed Rs. 500, whichever is ier. 

It will be noticed that so far as material, both the sub-clauses are couched in 
identical terms. In both, the word used is ‘or’ and not ‘and’. So that the two 
conditions specified in both the sub-clauses are alternative, not cumulative. On 
top of this, the important words ‘whichever is greater’ occur in both. It is there- 
fore clear that the two sub-elauses as they then stood were completely in pari 
materia. 

Turning now to the same sub-clauses as they obtain in the Act of 1947, we find 
a world of difference. Apart from other changes, the word ‘or’ is retained in 
sub-el. (a), but is replaced by ‘and’ in sub-el. (b). Likewise, the expression 
‘whichever is greater’ is retained in sub-el. (a) but deleted from sub-el. (0). 
Could anything be more emphatie to indicate the intention of the Legislature in 
amending the Act of 19397 It is submitted that the necessary conclusion to be 
drawn from this deliberate change of language would appear to be that in amend- 
ing the Act the Legislature plainly intended to confer additional benefits on in- 
dividual debtors but decided, in its own wisdom, to curtail the benefits previously 
conferred on an undivided Hindu family which is a debtor. When the Legisla- 
ture, in re-enacting a provision which found a place in the repealed Act, mate- 
rially alters the same in parts but does not do so in other parts, the presumption 
would be that the Legislature did so advisedly and the difference in language is 
intentional, 

It is, therefore, clear that, as the two sub-clauses stand, whereas an undivided 
Hindu family (which claims to be a debtor) must fulfil both the conditions laid 
down in sub-el. (b) (iv), an individual debtor need fulfil only one of the two 
alternative conditions prescribed by sub-cl. (a) (iv). 

As stated above, this would appear to be the true position, apart from authority. 
But the point is no longer at large. It, or at least a part of it, has been judicially 
decided in the case of Anant v. M angaldas. His Lordship Mr. Justice Shah there 
held that there is really no difference in sub-cl. (a) (iv) and sub-el. (b) (iv) 
and both the sub-clauses, on a proper construction, require that both the condi- 
tions required by the sub*elauses must be satisfied ‘before the status of a debtor 
ean be conferred upon an individual debtor or upon an undivided Hindu family, 
as the case may be. His Lordship opined (p. 680): 

"Even though different is used, the scheme of 
sub-section (5) ds the same ee oe sense is sought to be d s d eme 
rent expressions." 

His Lordship proceeded to m 

"Why the lature has used logy for the purpose ascertaining 
the eatis of an idua] debtor indi paye vided Hindu family, it is moui to say.” 

And the net result is then summed up in these words: 

“It js obvious that in either case the person claiming the status of a debtor must 
satisfy both the requirementsy viz. that the no non-agricultural income must not exceed 
quantitatively and fractionally the specified maxima ....In any case the mere fact that 

or’ has been used in cl. (iv) t sub-s, (a) in the definition of an P individual debtor cannot 
be a ground for ignoring the plain words of the statute which require that both the 
conditions provided under cl. (iv) of sub-s. (a) should be satisfied.” 
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It is only fair to add that his Lordship made it plain earlier at the same page 
that in his view— 

"the same sense could have been brought out ing 'and' instead ‘or’ i . 
(iv) of sub-section (a) and by omitting dag siae e slate is pix id ees 

It is submitted, with great respect, that it is not easy to understand the reason 
or logie of this last observation made by his Lordship. In any case, it is clear 
that the construction so placed by Mr. Justice Shah on sub-cl. (a) (iv) must spell 
disaster to thousands of individual debtora in the State of Bombay. It may be 
mentioned that upto the date of this decision thousands of cases of individual. 
debtors have been decided by the civil Courts on the basis that an individual 
debtor need not satisfy both the conditions laid down in sub-el. (a) (iv) and it 
was considered enough if he satisfied any one of the two alternative conditions.. 
But since the case in Anant v. Mangaldas was reported, the Subordi- 
nate Courts have thrown out hundreds of applications of individual debtors on 
the ground that they did not satisfy both the con@itions as authoritatively laid 
down by the High Court in the said case. It is manifest that individual debtors 
are placed in a very disadvantageous position as a result of the above ruling. 
Rut the Subordinate Courts ean hardly be blamed if they consider themselves 
bound by the same and refuse to distinguish between the real ratio decidendi of 
that case and certain other remarks made by his Lordship in the course of his 
judgment. It is submitted, with respect, that it is not correct to suppose that 
the Subordinate Courts are bound by all the observations made by Mr. Justice- 
Shah in the course of his judgment in that case. 

It is well settled that a case is an authority only for the proposition which it 
actually decides. In Halsbury’s Laws of England, Vol. XIX, Edn. 2nd, para 
556, at pages 251-252, the position is stated thus: 

“The ‘ratio decidendi’ of a case alone is a binding authority as a precedent. The 
statements which are not necessary to the decision, which go beyond the occasion and. 
lay down a rule that is unnecessary for the purpose in hand, have no binding authority: 
on another Court, though they may have some merely persuasive efficacy.” 

The same is the law in India. In Priombada Debs v. Johuri Lal Ray! their 
Lordships of the Caleutta High Court observed: 

"Every judgment must be read as applicable to the particular facts proved or assumed 
to be proved, since the generality of expressions which may be found there are not 
intended to be expositions of the whole law, but governed or qualified by the particular 
facts of the case in which such expressions are to be found." 

In Vinayak Shamrao v. Moreshwar Ganesh? a full bench of the Nagpur High 
Court, after referring to the earlier Full Bench case of the same High Court in 
D. D. Bilimoria v. Central Bank of India Lid., concluded: 

“It is the decision, and not the opinion of the Court, nor the report of it, that makes. 
the precedent.” 

It is, therefore, proposed to discuss, in the light of these principles, the true 
ratio decidends of the ease decided by Mr. Justice Shah in Anant v. Mangaldas- 
and the binding effect of certain observations made by his Lordship in the course- 
of the judgment. . 

' Now, applying the principles referred to above, in order to find out the true 
‘ratio’ of the case we have to look at the facts first. The facts of the case which 
arose for decision, so far as material, are few and simple. One Anant Dharma 
Patil and his brother Pandurang as members of an undivided Hindu family filed 
an application for adjustment of their debts under the Bombay Agricultural 
Debtors Relief Act. The application was dismissed by the lower Court on the 
ground that the applicant’s joint family could not be held to be a ‘debtor’ as it 
did not satisfy the requirements of sub-cl. (b) (iv) of s. 2(5) of the Act. Against 
that decision the applieant went in appeal to the Distriet Court but without 
success. He next applied to the High Court in revision against the order passed 
by the District Court. It should be mentioned that both the lower Courts had 
found as a fact that the total income of the joint family of the applicant was Rs. 
2,706, out of which thé non-agricultural income was Rs. 1,162 and the agricultural’ 
1 [1941] AIR. Cal. 574. 3 [1943] A.LR. Nag. 340. 
2 [1944] AIR. Nag. 44, F.B. s 
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income was Rs. 1,584. This finding of fact was not disputed—as, indeed, it could 
not be—before the High Court. There was also no dispute that the case being one 
of an undivided Hindu family was governed by sub-el. (b) (iv), and not (a) (ww), 
of s.:2(5) of the Act. 

On these facts, the only question which arose before the High Court was: 
Whether the applicant satisfied both the conditions required by sub-el. (b) (iv)? 
It is evident that he did not satisfy the first condition mentioned therein. Be- 
cause, the non-agricultural income of the applicants’ family exceeded 40 per cent. 
of the total income of the family (though it did not exceed Rs, 1,500). Upon 
that view of the matter, it would seem that the case was simple enough and the 
contention that the applicant was still entitled to the status of a ‘debtor’ was, 
on the face of it, untenable. It would have been sufficient to point out that the 
contention was opposed to the plain language of sub-cl. (b) (iv) and could not be 
entertained. / 

It is true that Mr. JusticeeShah did so hold; but, in doing so, his Lordship 
went very much further. What happened was, as appears from the Report, that 
the learned advocate for the applicant in his zeal to do his best (or worst?) for 
his client sought to argue that the word ‘and’ in sub-cl. (b) (iv) should be read 
as ‘or’ so as to bring that sub-clause into line with sub-cl. (a) (1v) which uses the 
word ‘or’. This argument was very properly, if I may say so with respect, re- 
jected by the learned Judge who held that— 

“the conjunction ‘and’ used in clause (iv) of sub-section (b) cannot in its context be 
understood to mean ‘or’.” 

One would have thought that this was sufficient to dispose of the case. But, 
unfortunately, as it seems with respect, before so deciding, his Lordship pro- 
ceeded to examine the relative provisions of both the sub-cls. (a) and (b) and 
went on to make the observations referred to at the beginning of this article and 
which have caused much heart-burning among individual debtors seeking adjust- 
ment of their debts under the beneficent provisions of the Act. 

It appears that the question of the true construction of sub-cl. (a) was not 
fully argued before the learned Judge. The reason is not far to seek. It did 
not really arise for decision in the case, and a reference to the same in the course 
of the argument of the learned advocate for the applicant was only incidental. 
I am sure that his Lordship would not have made the observations and would not 
have decided the point in the way he did if the question had been fully argued 
before his Lordship in all its aspects. 

It is submitted, with great respect, that the observations so made in regard to 
the true construction of gub-el. (a) (iv) do not seem to be justified by the plain 
terms of that sub-clause and are contrary to the intention of the Legislature as 
indicated by the expression ‘whichever is greater’ occurring at the end of that 
sub-clause. It is submitted, with respect, that the expression ‘whichever is grea- 
ter’ is the key to the construction of sub-clause (a) (iv). But the question of 
the construction of sub-clause (a) (iv) did not really arise for decision in the 
case, and so those observations, not being necessary for the decision of the point 
which actually arose in the case, ought to be deemed to be purely obiter. They, 
it is submitted, cannot be treated as a decision on the construction of sub-clause 
(a) (iv). They do not constitute the ratio decidendi of the case but are mere 
expressions of opinion. Regard being had to the facts of the case (as stated 
above) the construction of sub-clause (6) (iv) alone arose for decision and it is 
the decision of the Court on that point which alone constitutes the ‘ratio’ of the 
case and is of binding authority as a precedent. It follows that the true ratia 
decidendi of the case is the decision that— 

“the conjunction ‘and’ used in clause (iv) of sub-section (b) cannot in its context be 
understood to mean ‘or’,” 
and that alone, i 

The rest of the observations made in the course of the judgment are no more 
iban obiter dicata which should not be considered as binding on other Courts 
(co-ordinate or subordinate). It is true that the subordinate Courts are bound 
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to give due weight to those observations, but if, after so doing, they are found 
to be contrary to the plain language of the statute, it is submitted, that they ought 
not to be eonsidered as binding. 

But, as I have already pointed out before, lawyers in the mofussil find it well- 
nigh impossible to pursuade the subordinate Courts to so hold and to appreciate 
the distinction between the ‘ratio’ of the case and observations in the nature of 
obiter dicta, with the result that inealeulable harm is being done to individual 
debtors whose applieations are still pending in the subordinate Courts. Under 
the circumstances, an authoritative ruling on the point by a Division Bench of 
the High Court seems urgently called for and would be widely welcomed. 

In ¢onclusion, it is submitted that the question of the true construction of 
Sub-el. (a) (tv) of s. 2(5) of the Aet be referred for decision to a division bench 
of the High Court and the position clarified by an authoritative ruling, with all 
practicable speed. N 

. C. M. PARANJPE. 
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Technique of Advocacy. By Jonn IH. MUNKMAN, LL.B., of the Middle Temple, 
Bar-at-Law. Lonpon, w.o.2: Stevens and Sons, Limited, 119 & 120 
Chaneery Lane. 1951. Crown 8 vo. Pages xiv and 178. Price 17s. 6d., net. 


lr is difficult to get into the core of advocacy merely through the help of text- 
books: one ean enter into it through the door of experience. The text- 
books however are of use in paving the way to correct advocacy. Looked at 
from this point of view, this handy book deserves commendation. It is a. prac- 
tical guide, which no neophyte in law can afford to neglect. It tells in a read- 
able and succinet form the elements of advocacy. The subject-matter is dealt 
with in statement of guiding principles, which are backed up by concrete illus- 
trations. The reader is firat introduced to the nature, aims and background of 
advocacy; and is next taken to the general principles of interrogation and the 
fallacies of testimony. This leads to examination-in-chief. The difficult sub- 
ject of eross-examination is then handled in its three-fold aspect of aims and 
limitations, the technique, and the preparation and planning. The topic of re- 
examination is discussed next. There is an interesting chapter on legal proof 
and formulation of arguments, followed by discussion on speeches. The con- 
cluding chapter considers the general strategy and tactics of advocacy. As long 
as our practice and procedure remain grounded on those of England, books like 
the present will be of interest and use in India. 


Trial of the Seddons. Notable British Trials Series. By Fuson Youna, 
EnmBuncH: William Hodge & Co., Ltd., 12 Bank Street. Lonnon: William 
Hodge & Co., Ltd., 86 Hatton Garden. r.c. 1. 1952. Third Edition. Demi 
8 vo. Pages xi and 420. Price 15s. . EE 


Tux best way to follow a sensational trial is to attend the Court from morning 
till evening and from day to day; but very few persons ean afford patience and 
leisure to do so, and fewer still can secure admission to the Court. The next 
best way to study a trial is to get hold of a verbatim report of such a trial. In 
this respect, no one ean do better than peruse the interesting and informative 
volumes of the Notable British Trials Series. With the help of a volume in the 
series, one sees human nature laid bare; one follows, link by link, the chain 
composed of causes followed by their surprising effects ; and one observes, far 
from the emotional storm that inspired the crime, the cold and durable nature 
of a man’s acts when all the passion has died out of,them. The trial of the 
Seddons is notable for more reasons than one. The trial was held before Mr. 
Justice Bueknill. The leading counsel for the prosecution was Sir Rufus Issacs 
(afterwards Marquis of Reading). The defence waseled by the leading crimi- 
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nal lawyer, Mr. Marshall Hall. It is worth mentioning that if Mr. Seddon 
had not ventured into the witness-box he would not have ended his life on the 
rope. There was no evidence to connect Seddons with arsenic, which ended 
the life of the innocent and trusting Miss Barrow. The famous Marsh test of 
arsenic poisoning which was used only for qualitative test was pressed into 
service for a quantitative test. The story of the trial is simple. The victim, 
Miss Barrow, came into contact with Mr. and Mrs. Seddon as their tenant. 
She was a woman of means. Mr. Seddon wormed into her confidence, and pre- 
vailed upon her to transfer to him India Stock worth £1,600 and to assign 
her property at Buck’s Head in exchange for an annuity. Shortly afterwards 
Miss Barrow died of arsenic poisoning. ‘The Seddon pair was arraigned for her 
inurder by arsenic poisoning. The couple stood the trial with the result that 
Mrs. Seddon was acquitted, and Mr. Seddon was found guilty and suffered the 
extreme penalty of law. 


Veronica Trial: Notable Beitish Trials Series. Edited by G. W. KEETON, ara. 
LL.D., Barrister-at-Law, and JOHN CAMERON, D.80, LL.D., Q.0., Advocate. 
EipinsuraH: William Hodge & Co., Ltd., 12 Bank Street. Lonnon: William 
Hodge & Co., Ltd., 86 Hatton Garden, u.c., I. 1952. Demi 8 vo. Pages x and 
248. Price 15s. 


TauTR very often is stranger than fiction. The Veronica ease is one more 
instaneeé'of it. It is difficult to imagine why out of 12 men on board the vessel 
5 men mutinied, killed the remaining seven, threw their bodies overboard, set 
fire to the ship, and escaped in a life-boat. "The. Veronica, a barque of about 
1,000 or 1,100 tons, belonged to a Scottish firm. She was plying for cargo 
amidst South American ports. During her last voyage she picked up a cargo 
of timber at Ship Island in River Plate in Argentina and was bound for Monte 
Video in Uruguay. She had on board a Captain named Shaw, a Chief Officer 
named McLeod, and 10 other seamen, which included 3 German youths. It 
seems there was dissatisfaction in the staff owing'to the ruthless behaviour of 
McLeod and to the shortage in food—neither of which were serious to think of. 
The three German youngsters—Gustav Rau, Otto Moussou and William Smith 
—hatched a conspiracy to mutiny. The leader was Rau. They drew two more 
of the erew into their net either by persuasion or threats. The five mutinied 
one night, shot or belaboured the Captain, the Chief Officer, and five of the 
seamen, and threw their bodies overboard, dead or alive. The five conspirators 
then chipped the timber and set fire to the vessel. They lowered a life-boat, 
took sufficient provisions and water, and sailed away, leaving the barque to its 
fate. The escaping party reached after some days the small island of Cajueira 
Tutoia on the Atlantic side of the north of Brazil There they were picked 
up by a British tramp steamer SS. Brunswick. The incoherent story of their 
escape aroused suspicions of the Captain, who handed them over to the police 
at Liverpool, where the ship's voyage ended. Owing to the difficulty of pro- 
ducing requisite evidence, two out of the five desperados were made King's 
witnesses. The remaining three—Rau, Moussou and Smith—were tried before 
Mr. Justice Lawrence at the Liverpool Assizes. Counsel for the prosecution 
included F. E. Smith (afterwards the Earl of Birkenhead). The trial ended 
in the conviction of the accused, who were sentenced to be hanged. The Vero- 
nica case is not of note as illustrating any of the interesting by-ways of the law 
of conspiracy; its juristic interest lies in the rarity and magnitude of the crime 
involved, in the catalogue of cold-blooded brutality and treachery unfolded in 
the evidence in the case. 


Trial of Wiliam Palmer, By Exo R. Warson, Barrister-at-Law. Third 
Edition by Gzoren H. Knorr, Barrister-at-Law. EpinsurcH: William Hodge 
& Co., Ltd., 12 Bank Street. Lonpow; William Hodge & Co., Ltd., 86 Hatton 
Garden, E.c. 1. 1952. Third Edition. Pages xv and 358. Price 15s. 
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NEARLY a century has elapsed since William Palmer, a medical practitioner 
by profession, and a race-goer by choice, was convieted of the murder of his 
race friend Cook, and ended his life on the scaffold. ` The offence took place at 
Rugeley, in Staffordshire; but in order to overcome local prejudices, the trial 
was held at the Old Bailey in London by virtue of a special statute, 19 Vic., c.16. 
The presiding Judge was Campbell L.C.J., assisted by Cresswell J. and Baron 
Alderson. The prosecution was led by Sir Alexander Cockburn, who after- 
wards became Lord:Chief Justice of England. The defence was conducted by 
Serjeant Shee. The prisoner had a fair and patient trial, and had nothing to 
say at the end of the trial why the legal sentence should not be passed against 
him. The motive for the murder was to get at the money which Cook owned 
and which was urgently required by Palmer to pay off his qwn racing debts. 
The means employed was poison. The prisoner was also eharged with the 
murders of his wife and his brother. 'The technique employed in each ease was 
to insure the life for £18,000 and then finish the victim by administration of 
poison. Palmer was also suspected of having previously despatched his illegi- 
timate daughter, and afterwards his mother-in-law Mrs. Thornton, followed by 
his bride Blandon. In short, he ‘‘verged into the category of mass executioner”’ 
The position in which the prisoner stood, the means he employed to destroy 
his victims, and the nature of evidence adduced at the trial, maintain its posi- 
tion as a classic in the annals of crime. An added importance is lent to the 
trial by the interest which was taken by Sir James Stephen, who knew Palmer, 
studied the criminal type, himself presided at one of the most famous trials for 
poisoning, and who said: ‘‘Palmer’s career supplied one of the proofs of a fact 
which many kind-hearted people seem to doubt, namely, the fact that such a 
thing as atrocious wickedness is consistent with good education, perfect sanity, 
and everything in a word, which deprives men of all exeuse for crime’’. 


Law and Practice of Income Tax. By Sir Jamsuupst Kanea, KT., M.A., LLB., 
Advocate, Supreme Court of India, and N. A. PALEHIVALA, M.A., LL.B., Advo- 
cate, Supreme Court of India. Bompay: N. M. Tripathi Ltd., Princess Street. 
1952. Second Edition. Roy 8 vo. Pages exxii, 926 and 412. Price Rs. 40. 
To a few books it is given to sell within a year of their publication. To fewer 

still it is given to take the first place almost on the morrow of their appearance. 
The present book belongs to the class of the favoured few. As a financing legis- 
lative instrument, the Income-tax Act is ever in a state of flux. The legislature 
is ever busy in finding out and shutting up loopholes in the manner and method 
of taxation: the tax-payer is ever on the quest of finding out fresh avenues of 
escape from taxation. In this perpetual conflict of interests, the taxing officers 
have very often an eye for landing upon the taxable income. This conflict is 
reflected by the amending Acts year in and year out, and the numerous pro- 
nouncements of law Courts in income tax cases, More often than not prodi- 
gious amounts of money are involved in taxation, and the best legal brains are 
employed in solving the tangles of the law. ‘In the State of Bombay the senior 
author was at first at pains to uphold the taxation: newadays he takes delight 
in smashing the taxation. The law here has so to say grown around him. The 
views coming from his pen are sure to be respected by the taxing officers, 
taxing tribunals and Judges of the High Courts. The book stands without a 
rival in its searching and educative comments, in its orderly arrangement and 
in its erudite comprehensiveness. It deals adequately with problems of taxa- 
tion arising out of the merger of States and Part B States. The book is no 
apologia for the Act or the machinery set up under it, but it arms the much 
harrassed tax payer to withstand the merciless onslaughts on his ineome from 
whatever source they might come. 


Medical Jurisprudence and "Toxicology. By Jawe P. Mopy. Bompar: N. 
M. Tripathi Ltd., Princess Street, Kalkadevi Road. 1952. Eleventh Edition. 
Roy 8 vo. Pages vi and 780. Price Rs. 24. 
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Forensic medicine is the common plank between medicine and law. It is a 
subject of study for medical degrees. It comes into action when death or serious 
injury is caused either by violence or by poison. The author had a long fami- 
liarity with the subject as a lecturer and an examiner, which he has turned to 
excellent account by writing this book. The general propositions, forming the 
groundwork of this volume, are drawn mostly from Indian experience, the con- 
crete facts are drawn from cases arising in India, and illustrations, which num- 
ber above 200, are produced mostly from photographs taken from instances 
arising in India. In short, the book is an admirable book suitable for Indian 
conditions. It bears the multi-aspect of a well-grounded text-book for students, 
a book of reference for medical practitioners, and a practical guide for lawyers. 
The appendices contain a list of questions to be put to a medical witness, and 
also pertinent extracts from the Indian Penal Code, the Criminal Procedure 
Code, and the Indian Evidence Act. The book can be recommended as a reliable 
and practical book containing up to date information on the subject. It is, so 
far as can be gathered, the only book on the subject in India. 


The Indian Limitation Act. Tamb Votume, by V. V. CRBITALEY, B4A., LUB., 
Senior Advocate, Supreme Court of India, and S. Apru Rao, B.A., B.L., Advo- 
eate, Madras High Court, Nagpur: The All India Reporter Ltd., 1952. 
Third Edition. Roy 8 vo. Pages 2081-3363. Price Rs. 18 (Rs, 54 per set). 
Teas is the closing volume to the third edition of the Indian Limitation Act 

in the well-known A.I.R. Commentaries series. The wealth of case-law referred 

to can be estimated by the fact that the nominal table of cases oceupies 275 pages 
in double column. The key-note of this series is exhaustiveness and classified 
arrangement of annotation. The old legislative literature is reproduced in the 
appendices, viz. the very early Regulations of Bengal, Bombay and Madras, and 
the earlier Limitation Acts (XIV of 1859, IX of 1871, and XV of 1877). This 
feature is very useful in testing the applicability of cases decided under the old 

Acts. All that has been enacted and decided on fhe subject of limitation will 

be found in these three spacious and well-printed volumes. 


Bombay Public Trusts Act, 1950. By B. A. PURANIK, E.8C., LLD., BOMBAY 7: 
The Popular Book Depot, Lamington Road. 1952. Demi 8 vo. Pages xviii, 
and 574, Price Rs. 16. : 


Tes is a detailed commentary on the Bombay Public Trusts Act (Bom. 
XXIX of 1950). It was passed by the Bombay State Legislature to carry out 
the recommendations made by the Committee presided over by the Hon’ble 
Mr. Justice Tendolkar to commend measures for the better administration of 
public trusts in the State. It makes ample provision for effective administra- 
tion of public trusts, but goes much further and provides application of the 
doctrine of cy pres. This book is prepared not only to guide trustees of public 
trusts in administration of their charities, but is also meant to help lawyers and 
Judges in deciding cases under the Act. In his introduction the author has 
set out the history of legislation on the subject from the commencement of the 
British rule in India, and takes the reader step by step to the modern views on 
charities as disclosed in the Act. The comments on thé sections of the Act, 
Mus are explanatory and exhaustive, bear testimony to the industry of the 
author. : 


Badruddin Tyabji. By Husain B. Tvasszi. Bompay: Thacker & Co., Ltd, 
Rampart Row, Fort. 1952. Demi 8 vo. Pages xxiii and 410. Price Rs. 12-8-0. 


To the present generation Badruddin Tyabji is probably merely a name. Nearly 
half a century ago he wasa living force in politics and law. He was in the fore- 
front of politicians, who struggled long and hard to achieve freedom of the 
country from the foreign yoke. He eame to the top by his appointment as the 
President of the Indian National Congress in 1887, and kept deep interest in 
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political movements ever afterwards. Side by side, his rise in the legal profes- 
sion was phenomenal. The original side of the Bombay High Court was at first 
a close preserve for English Barristers. Badruddin was the first Indian barris- 
ter to break the preserve. Even as late as the first decade of the present century 
an Indian Solieitor was heard to boast that he never briefed any but an 
English barrister. It was not long after that that Badruddin leapt into the 
front rank of his profession, and be was invariably pitted against the best of 
the English barristers. In one of his last cases he appeared for a scion of a 
ruling family who was convicted of offering bribe to a high English official. 
Badruddin secured acquittal for his client, and his dexterous handling of the 
case and his moving forensic eloquence were a treat to those who were privileged 
to hear him. In 1895, he was elevated to the bench of the Bombay High Court. 
His career on the bench was as distinguished as his performance at the bar. 
He was known for his quick grasp of facts, his. intimate knowledge of legal 
principles, and his robust common sense in deciding cases. Badruddin was en- 
dowed with a keen sense of humour and was. known for his brilliant 
salles of wit. His last joke was characteristic of him. In London, 
where he had gone for recuperating his health, a friend of his 
came to see him. The conversation turned on a particular lady, 
when Badruddin asked his friend: ‘‘Is’nt she beautiful?" The reply was: 
“I cannot tell. I have seen her only once". Quick came a crushing rejoinder 
from Badruddin: ‘‘How many times do you want to look into a woman's face, 
before you can find out if she is beautifult? Within a few minutes of this in- 
cident Badruddin had a heart attack to which he succumbed. The author 
Husain has done his filial duty by bringing out an interesting biography of 
his illustrious father, which is a fitting memorial to his greatness. 


Studies in the Constitution of India. By Laurr Moman C. GANDHI, B.8C., M.A., 
LL,B. Advocate, Supreme Court of India. Susar. The Author, Ardeshir 
Kotwal Road. 1952. Demi 8 vo. Pages 16, xxii, 306, and 19., Price Rs. 8-8. 
Tue author has been the lecturer in Constitutional law at the Sarvajanik 

Law College at Surat ever since the year 1935. He had, as such, ample oppor- 

tunity. to judge of the difficulties of students in grasping the elementary prin- 

ciples of constitutional law. This opportunity he has turned to good account by 
publishing a handbook on that law. The book does not deal with the subject 
article by article of the Constitution. The contents are re-grouped under 
headings, in their natural order. Important articles are reproduced verbatim. 

To give a bird’s eye view of the Constitution as a whole, there are appended to 

the book 15 tables, which enable the reader to grasp the inter-relation between 

different topics and the telling points of each topic. 


Handbook of Hindu Law. By M. D. MANEK, B.A., LIM., of the Bombay Judi- 
cial Service. Bomsar: N. M. Tripathi Ltd., Princess Street. 1952. Seventh 
Edition. Demi 8 vo. Pages x and 352. Price Hs. 8. 

Tzu: is a commendable handbook on Hindu law. It is written specially for 
the use of students. The principles of Hindu law owe their origin to Sanskrit 
texts, custom and judicial decisions. They are for the moment in a stage of 
transition till the proposed Hindu Code Bill becomes law. These principles are 
defined accurately and concisely, and are meant to give a comprehensive idea to 
students during the interregnum. 


Law of Demolition. By Ram Lan SHUKLA, B.A, LLB., ALLAHABAD: Hind 
Publishing House, 392 Rajapur. 1952. Demi 8 vo. Pages xxi and 98., Price 
Rs. 6. 

Tex author deserves to be congratulated on producing a book on a hitherto un- 
trodden field of law. The law of demolition is a part of the law of injunction. 
The question can arise in cases of infringement of privacy, obstruction to the 
passage of light and air, blocking of ways and flow of water, and construction 
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ereating nuisance. The law regarding the demolition of offensive obstructions 
is not to be found in one place, but is spread out among different branches of 
law. This book attempts to bring together under one cover the different elements 
of law as gathered from the statute law and nearly 300 decided cases. It is a 
valuable contribution on the subject with which it deals. 


Amusing Decisions (Majeshir Nivade) in Marathi. By Raw Kesuav RANADE, 
LL.M., Additional Sessions Judge, Dhulia. Bompay: Ramkrishna Book Depot, 
Girgaum. 1952. Crown 8 vo. Pages 141. Price Rs. 1-8-0. 


Tuts is the 24th book from the pen of Mr. Ranade, whose name is familiar to 
our readers as the learned and versatile contributor on different topies of Hindu 
law. It is written in the Marathi language, and contains 27 cases, selected 
mostly from reported decisions, written in an easy and humorous style, which 
will greatly interest lay readeys. It is designed to teach law without tears. 


Empire Law List, 1952-53. *Lonpon (W.C. 2): Butterworth & Co. (Publishers) 
Ltd., Bell Yard, Temple Bar. Boxmav: International Book House, Ltd., 9 
Ash Lane, Mahatma Gandhi Road, Fort. 1952. Roy 8 vo. Pages 45 and 532. 
Tes is a classified list of attorneys arranged alphabetically in the order of 

towns and countries falling within the orbit of the British Commonwealth. Not 

only the names of firms are catalogued, but also the names and standing of their 
partners, with their addresses are mentioned. A noteworthy feature of this publi- 
eation is a compact statement of laws relating to powers-of-attorney in the Bri- 
tish Commonwealth, their registration, exeeution, and authentieation, edited by 
the Right Hon. Sir Sidney Abrahams. The differences in detail as obtaining 
in different countries of the Commonwealth are carefully noted. The survey 

leaves out Burma, which became an independant country on January 4, 1948, 

and Palestine, which ceased to be a British mandated territory on May 15, 1948. 

The book is a valuable guide and reference book to attorneys in all parts of the 

British Commonwealth. 


GLEANINGS. 





SOLICITORS’ ENTERTAINMENT EXPENSES. 


Many of you will have noticed that in Bentleys, Stokes and Lowless v. Beeson, 
which was heard before Roxburgh, J., last July, the Court allowed the soliei- 
tors’ appeal from the decision of the Special Commissioners of Income Tax who 
had disallowed their claim to deduct certain entertainment expenses in com- 
puting their tax liability. The Inland Revenue appealed from Roxburgh, J.’s 
decision, but that decision was upheld unanimously by the Court of Appeal in 
May. The expenses were incurred in entertaining clients to luncheon and 
dinner over which business was conducted and advice given, a charge being 
made for the professional advice concerned. The appeal had the support of 
the Council on whose behalf evidence had been given before the Special Com- 
missioners of Income Tax to the effect that the entertainment of existing clients, 
whether with a view to retaining them as clients or obtaining new business was 
not unprofessional and that it was not uncommon for a solicitor to entertain a 
elient at luncheon and discuss business with him as many solicitors were pressed 
for time. The Board of Inland Revenue have obtained leave to appeal to the 
House of Lords, but it is not known as yet whether they in fact intend to pro- 
ceed with an appeal. In the event of their proceeding with the appeal the 
Council intend to give financial support to Messrs. Bentleys, Stokes and Lowless, 
though the potential liability in the event of failure before the House of Lords 
will be comparatively small, owing to the fact that leave to appeal to the House 
of Lords was only given to "the Board of Inland Revenue on the basis that they 
did not seek to upset the orders as to costs in the Chancery Division and in the 
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Court of Appeal and that they paid their own costs in any event in the House 
of Lords.—G. A. Cours. 


^ 


TERMINATION OF Hike PURCHASE AGREEMENT. 


Prior to the decision of the Court of Appeal in North Central Wagon and 
Finance Co. Ltd. v. Graham ([1950] 1 All E.R. 780) there was no direct author- 
ity ou the construction of the words ‘‘may terminate the hiring’’, although they 
are found commonly enough in this, or some similar, form in hire-purchase 
agreements. The case, a claim for damages for conversion of a motor-car which 
had been let on hire-purchase and was sold by the hirer in complete defiance of 
the agreement of bailment, dealt at some length with the awkward problem 
whether the words ‘‘may terminate the hiring’’ imply the necessity of notice as 
a condition precedent to the termination of the éiring, or whether a mere re- 
taking would in itself constitute such a termination; it was held that on a pro- 
per construction of the agreement and in the events which happened the owners 
had acquired the right, on the brearh by the hirer of his stipulations, not merely 
to terminate the agreement, but to the immediate possession of the car and thus 
no notice was required. That decision east its shadow over Reliance Car Faci- 
lities, Lid. v. Roding Motors ([1952] 1 All E.R. 1855) where dealers sold a ear 
to a finance company who let it on hire-purchase terms to a customer of the 
dealers. The hire-purchase agreement provided that if the hirer made default 
in any monthly payment, the company had the right to ‘‘declare the hiring 
terminated’’. A recourse agreement was then made between the dealers and 
the company whereby the former were to re-purchase the car from the latter 
‘‘in the event: of the termination of the hiring agreement’’. The customer de- 
faulted in payment and the company then, without notifying him that the hiring 
was terminated, requested the dealers by letter to repossess the car as the com- 
pany’s agents and, when they failed to do so, claimed the re-purchase price from 
them under the recourse agreement. That agreement came into operation only 
if the hiring was actually terminated. Taking the matter by stages, two pro- 
blems thus arose: one, whether a notice to terminate was required, the other, 
whether the letter to the dealers was a declaration sufficient for the purpose. 
The first question was answered by the Court in the affimative, by distinguishing 
the North Central Wagon case; the second was answered in the negative on the 
ground that a declaration to be effective must be communicated to the hirer or 
there must be some unequivocal act, equivalent to a declaration to the hirer, 
such as the actual re-taking of possession.—L.J. 


TERRITORIAL WATERS. 


Tue law of territorial waters remains as uncertain today as it was before the 
International Court of Justice delivered its judgment in the Anglo-Norwegian- 
Fisheries case. The hope that this long-awaited judictal pronouncement might 
set at rest the doubts which have existed on the subject from time immemorial 
has been sadly disappointed, and indications are not lacking that a number of 
maritime countries are intent on taking advantage of the doubtful legal posi- 
tion. The problem falls into two distinct parts, the limit of territorial waters, 
and the starting point from which to measure that limit. 


The Limit Of Territorial Waters 


The International Court of Justice was not concerned with the problem of 
the limit of territorial waters, it being admitted by both parties that in view 
of peculiar configuration of the Norwegian coast and,for historical reasons Nor- 
way was entitled to claim a territorial sea four miles in breadth. The United 
Kingdom for her part has never claimed a limit in excess of three miles, in gpite 
of the fact that the three-mile limit is by no means universally recognised, and 
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that the configuration of parts of the Scottish coast is in some ways not dis- 
similar to that of the Norwegian coast. By conceding to Norway a zone in 
excess of three miles this country displayed a certain generosity which may 
well cause other countries to put forward extravagant claims of their own with 
regard to the delimitation of their territorial waters. 

The first country to take advantage of this uncertain situation has been Ice- 
land. The Iceland Government recently issued a regulation claiming a four- 
mile limit for Icelandic territorial waters. The effect of this regulation if, as 
seems likely, it is persisted in by Iceland, may be as serious to the fishing in- 
dustry of this country as the delimitation of Norwegian territorial waters up- 
held by the judgment of the International Court. 


Similarly, the Soviet Union has of late renewed claims to a territorial belt 
of twelve miles in countries under her control and bordering the Baltic. This 
country is not immediately aoncerned in these extravagant claims by the Soviet 
Union, and the main sufferers are likely to be Denmark and Sweden whose 
fishermen have long been éngaged in salmon fishing off the coasts of Latvia and 
Lithuania. While it is true that these claims are not new and have, in fact, 
repeatedly been asserted since 1948, it may well be that the Soviet Union has 
been encouraged to re-assert them as a result of the admissions made in the 
course of the proceedings in the Anglo-Norwegian Fisheries case and of the 
judgment of the Court in favour of Norway’s claim. It is not likely that the 
Soviet Union will accept the offers of Denmark and Sweden to submit the dis- 
pute to the International Court, offers which have been repeatedly made and 
renewed as recently as the beginning of June of this year. 


Extravagant as the claim of the Soviet Union may appear to be, it is by no 
means the only one of its kind to have been put forward in recent years. The 
fashion for excessive claims of this nature, curious as it may seem, was set by 
this country when in 1942 it concluded a treaty with Venezuela providing for 
the division of the sea-bed and the subsoil of the Gulf of Paria between the two 
countries. Although this treaty did not in any way profess to claim as terri- 
torial waters vast stretches of the open sea, it has undoubtedly been interpreted 
‘by some countries as setting the fashion for extravagant claims to sovereignty 
over areas of the high seas never before claimed by maritime nations. The 
example set by this country and Venezuela has since been followed by the Pre- 
sident of the United States who by a proclamation of September 28, 1945, 
‘declared that ‘‘the Government of the United States regards the natural re- 
sources of the subsoil and sea-bed of the continental shelf beneath the high seas 
but contiguous to the coasts of the United States as appertaining to the United 
States subject to its jurisdiction and control’. Many South-American coun- 
tries followed suit claiming distances of as much as 200 miles out to sea. While 
initially none of these countries actually claimed rights of sovereignty over 
these stretches of the open sea, some of them later asserted such sovereign rights, 
notably Argentina, Chile and Peru. International lawyers may rightly claim 
that in law the position of the continental shelf has no connection whatever with 
the position as it affects territorial waters, Psychologically, on the other hand, 
extravagant claims to the continental shelf may well result in equally extra- 
vagant claims to excessive limits of territorial waters. The danger of continu- 
ed failure to agree upon a uniform limit of three miles, or any other reasonable 
distance which may be generally acceptable, may eventually result in countries 
other than those mentioned putting forward claims to the effect that the deli- 
mitation of territorial waters is a domestic matter subject only to the municipal 
jurisdiction of the individual countries concerned. The countries participat- 
ing in the Hague Codification Conference of 1980 did not succeed in reaching 
agreement on a uniform» limit of territorial waters, and we can only hope that 
future attempts at codification may prove to be more suecessful. Until that 
happens countries may be tempted to fix their own territorial limits without 
regard to the interests of others. 
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Measuring The Limit 


The real question in the Anglo-Norwegian Fisheries case was whether Norway 
was entitled to draw straight base lines between headlands and other prominent 
points on the rugged Norwegian coast and to measure the four-mile limit from 
these lines, or whether, in determining the starting line, she was bound to follow 
the configuration of the coast, There were, of course, a great many subsidiary 
points to be considered by the Court, but: stripped ‘of legal and geometrical 
technicalities, this was the basic problem which required solution. Most inter- 

uational lawyers, it is submitted, if this question had been put to them without 
reference to any particular coastline, would have decided in favour of a basic 
line running more or less parallel to the coast. The majority judgment of the 
International Court, however, took the opposite view and decided in favour of 
Norway’s method of delimitation, thus rejecting the so-called ‘‘coast-line rule’’. 
This rule has always been regarded as being generally applicable, except in the 
case of bays of a width of less than ten miles; with regard to these, the general 
opinion had always been that straight base lines cofld be drawn between the 
two outermost points. 

Three of the Judges clearly dissented from the majority judgment of the 
Court and held that the Norwegian system of delimiting territorial waters by 
drawing straight base lines between prominent points of the coast was contrary 
to international law., Two of the dissenting Judges pronounced against the 
validity of the Norwegian Deeree of 1935, which was the real issue in the case, 
while one of them, although holding the "Norwegian method to be eontrary to 
international law, decided the issue in Norway's favour on historieal—and not 
legal—grounds. - 

It would be dangerous and misleading to read into the judgment of the Inter- 
national Court more than it was called upon to decide and did in fact decide. 
The only issue before the Court was the validity of a speeifle Norwegian deeree, 
and not whether base lines should be drawn in accordance with one particular 
system or another. But quite apart from this the Court did not lay down any 
principle of law as being of general application in all cases of a similar nature. 
On the contrary, it confined itself to a consideration of a special set of facts as 
they affect Norway, and it decided the issue in Norway’s favour partly on the 
legal grounds already referred to, but partly also on economic, social end his- 
torical grounds. Furthermore, art. 59 of the statute of the International 
Court provides that ''the decision of the Court has no binding force except 
between the parties and in respect of that particular ease". It is, of course, 
true that, notwithstanding the reservation contained in art. 59, any judgment 
of the Court is of great persuasive power and in that sense almost a8 important 
as a precedent laid down by a superior Court in this country, but it can be said 
with some confidence that the Anglo-Norwegian Fisheries case is not one which 
falls into that category, the reason being that it was concerned with peculiar 
features applicable to Norway only, and to no other coyntry. The disturbing 
feature which emerges from the majority judgment is the fact that decisive 
importance seems to have been attached to economie and social interests which, 
as Sir Arnold McNair pointed out in his judgment, ought to be disregarded 
when delimiting the maritime frontier of a country. 

The general effect of the judgment is likely to be far smaller than is generally 
believed, except that its uncertainty may encourage a number of countries to 
draw arbitrary base lines in the future and thus to extend their territorial 
limits to areas which have traditionally been regarded as part of the high seas 
open to all In that sense the judgment of the International Court, far from 
_ making the law of territorial waters more certain, may raise more doubts than 

it has removed. It is to be hoped that future attempts at codification of this 
branch of international law will make more rapid and more certain progress. 
than previous attempts to secure universal agreement.-,-L.J. 
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INTRODUCTORY 


Tum ever growing activities of the administrative branch of modern govern- 
ments have brought to the forefront of twentieth century law the problem of 
judicial control of administrative decisions. It can be stated that in England 
and America these vast powers of the Administrator have come almost as a 
novelty. In India beeause of different eonstitutional evolution there grew up 
from a respectable past an administrative state without much comment. Even 
in India the peeuliar problems of modern administrative justice came in recent 
years. But the Indian Statute Book had permitted even some generations back 
much more powers to the Executive Government than the English or the Ame- 
rican counterpart. The Indian Registration Act is an important example. A 
general and compulsory registration of land titles has only been an ideal in Eng- 
land for a long time and has not been even today generally established in that 
country.’ In India we have by the Indian Registration Act, 1908, a consoli- 
dated enactment on the subject. Needless to say, its successful working de- 
pends upon the proper exercise of powers granted to the Registration Authorities 
by the statute. Since administrative action in this sphere affects the valuable 
property interests of individuals the Legislature thought it prudent to give the 
widest scope for judicial control of such Acts. The result was the enactment 
of s. 77 of the Registration Act which gives the right to file an independent suit 
to an individual aggrieved by any decision of the Registration Officials. It is 
the object of this paper to study the nature and scope of the Court control exer- 
cised under this section as well as its evolution and present position. The sub- 
ject is approached from the angle of administrative law and particular atten- 
tion is directed to the effect of judicial control on official diseretions granted by 
the statute. 

The Registration Act is an all India statute which is of very great importance 
regarding security of title and property.2 The chief officers entrusted with the 
duty of registration are the Sub-Registrars in charge of registration sub-dis- 
tricts and the Registrars who are superior authorities to the Sub-Registrars and 
who are in charge of registration districts. For our purposes, only these two 
officers are important. The Registrar is entrusted with many powers by the 
Act. If the Sub-Registrar refuses to register a document, there is an adminis- 
trative appeal to the Registrar. The relevant part of s. 77 is extracted below :— 


1. SECTION 77 
"TI. (1)—Where the Registrar refuses to order the document to be registered, under 
section 72 or section 76, any person claiming under such document, or his representative, 
assign or agent, may, within thirty days after the making of the order of refusal, insti. 
tute in the Civil Court, within the local limits of whose original jurisdiction is situate the 


1 A thousand years of legal develo t Regulation 36 of 1793. Through a series 
had not given Rome a system of land of es rs ard law on the topic is now 
registry. conso e Registration Act, XVI 

2 Legislation regardin registration in of 1908, i 
India can be traced back to the Bengal 
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office in which the document is sought to be registered, a suit for a decree directing the 
document to be registered in such office, if it be duly presented for registration within 


thirty days after the passing of such decree”: 


2. Tur Importance Or Tuis PROVISION. 


The absence of revisiona] powers in the High Court over the Registrar! the 
latter's incompetence to refer cases to the High Court?, the uncertainty in the 
law regarding the right to get damages from the executant? unless there is an 
express agreement^, the doubtful position regarding suits against the executant 
to execute and register fresh instrument if a compulsorily registerable 
instrument has not been registered®, and the exclusiveness of the remedy 
under s. 77 for directions to the registering officers for registration? enhance the 
importanee of the power given to the judieiary under s. 77 to control the aetions 


of the Registering Officials. 


But this remedy is a regulated remedy. There js a string of conditions to be 
fulfilled before the plaintiff can file a suit under s. 77.7 The most important 
principle disclosed by the restrictions and strictly enforced by the Courts is that 
of the exhaustion of administrative remedies.® 

The question for enquiry in a suit under the section is also not unlimited. As 
stated in the case of Guruvayya v. Venkatarathnam® the same considerations 
which should guide the Registrar, in order to decide whether a duty exists for 
him to register a doeument, should be the considerations on which the Court 


1 Manavala v. Kumarappa Reddy, (1907) 
wu 30 Mad. 326. 

Mulla, Indian Registration Act, 3rd 
Edn, p. 273; Somvarpuri v. Mata Badal, 
(1916) LL.R. 38 All 351, fb. 

3 Cf. Mulla, ibid., supra, pra Be 218. 

4 Sham Narain v. Khemajeet, (1868) 
12 WR. FB. ruling 11, at p. 13, per 
Peacock CJ. 

5 After the judgment of Fezl All CJ 
in the Division Bench case of Jhaman 
Mahton v. Amrit Mahton, [1946] AIR. 
E 62, the position appears to be ns fol- 


e t d kie e aggrieved n 
re a document party 
has the right of independent mit within 
the prescribed time under s. 77 of the 
Registration Act. 

(2) But if such a document is one which 
can be the basis of a eur for poe de 
formance then the p aw atten 
native remedy and vane re ap entitled 
to that action he is not bound to take the 
remedy under s. 77 of the Registration Act. 

(3) In the light of the above authorities 
and considering the view of the three 
High Courts (i) Allahabad: Amer Chand 
e LE (1910) 7 LC. 408; Sulaiman Ag. 

and Young J.; B Balkrishna v. Bechan 
Pond » (1931) 54 AIL 68; (ii) Calcutta: 
Surendra Nath v. Gopal Chandra, (1910) 
asiruddin M v. 
AIR. Cal 477 
M v. Amrit 
Mahton, (1s) AIR. Pat. 62 and Uma 
Jha v. Chetu Mander, [1926] AIR. Pat. 
89, the view of the Madras High Court 
propounded in Satyanarayana v. China 
Venkitarao, (1926) LL.R. 49 Mad. 302 fol- 
lowing Venkatasamà v. Kristyya, (1893), 
LL.R. 16 Mad. 341; and taken by the other 
High Courts in the above cases to mean 
that a person whose document was refus- 
ed registration was exclusively confined to 


the statutory remedy under s. 77 of the 
Registration Act, ind that if he failed to 
Hon word ete 


by s. 77 he would precluded from 

bringing & suit for performance 

afterwards, uires reconsideration: of 
in 


hagwan 
Singh v. Khuda Bakhsh, (1881) ILR. 3 
a 307, remains valid. 
Sepahee Singh v. Mt. cendum, (1870) 
2 MWe ECR. 160, 166, F. 

7 The document should | have been pre- 
sented for registration within the time 
pre Be a pe eae 

e presentation must be a person 
authorised to do so under the Act (s. 32): 
Lakhimoni Chowdhranit vy. Akroomoni 
Chowdhrani, (1883) LL.R. 9 Cal. 851, per 
Maclean J. There should have been 
refusal by the Sub-Registrar to register 
aoe en Ux cried ee ae 72 
or lication under s. 73 (Bhagan 

h v. Khuda Bakhsh, (1881) LL.R. 3 AN. 
397, Íb); Kisan Laxman v. Dalsukh Man- 
chand, (1939) 41 
Singh’ v. Sardar Singh, [1982] ALR. Lab. 
138. Such an appeal or application must 
be within days Ug ue of refusal 
of the Sub-R . Jf the application 
is not made that time the Registrar 
faa ao jutledon f make My c 


tion in limine. 


M dite Mam Qu nud of Do Ragictrera 
order of refusal. 

8 Hari  Hishan Singh v. 
Singh, [1918]e AIR. Leh. 53; 
v. Aktarernessa, [1931] AIR. Cal. 864. 

9 (1024) TLR. 47 Mad. 833, wie 

Coutts-Trotter CJ. (Ramesam and Wal- 
lace JJ. agreeing). . 
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should also proceed. The considerations are said to be limited to two points.’ 
They are whether the requirements of law had been complied with by the appli- 
cant presenting the document for registration, and whether the document was 
executed by the defendant.? 

The fact that the grounds of the enquiry before the administrative authority 
and the Courts are to be limited does not affect the scope of the enquiry that 
may be conducted on those grounds. The Court’s jurisdiction to pass a decree 
directing registration depends on the question whether the plaintiff has done 
what the Act says he should do as preliminary conditions to registration. It 
has been held that it is his duty to convince the Court by means of evidence 
that he has complied with the law regarding presentation and that it is imma- 
terial in a suit for registration that the Registrar had found in favour of the 
plaintiff on some of the many points which aroge in the registration proceed- 
ings. When that party comgs into Court the whole ease is re-opened and he 
must prove it9 This view is discussed later. 

A word about a remark ef Farran J. in In re Shaik Abdul Aziz^ is necessary 
here to prevent a likely misunderstanding, which it may otherwise give rise to. 
In that case, the learned Judge stated that proceedings under s. 77 are in the 
nature of an appeal from an order refusing to register under s. 76. Prima facie 
this statement can be taken to mean that the scope of the suit under s. 77 is 
limited to that of an appeal. But that was not the purpose of the observation. 
It has to be read in its context. The immediately preceding sentence? shows 
that what the learned Judge purported to convey by calling the proceedings 
under s. 77 of the Registration Act to be in the nature of an appeal was to 
emphasize that the exhaustion of the administrative remedies and the perform- 
ae D. the conditions precedent were essential preliminaries to a suit under 
8. 77. 


3. Surr Unper 8. 77 And Discretions OF THE ADMINISTRATIVE AUTHORITY, 


The point on which comparatively more attention is to be directed is the power 
of the Court in a suit under s. 77 to interfere with the discretion conferred by 


roulke v. Raja Saheb Mohan, 
con)" 5 È E 20. (CaL). 
the vigorous language of Coutts- 
PE CJ. in Guruvayya's case, (1924) 
LL.R. 47 Mad. 633, at 635-36, the Courts 
Se A DK UCET. 
e 


tory, represent the substance of the a 
ment between the parties"? He du bbed 
such an enquiry as wholly otiose and ir- 
relevant. He held that the Registrar 
under a Rios, aly Act is merely con- 
cerned with the form and not the sub- 
stance of the document ate he has only 
to ask himself this: this document 
now tendered to me to Ta registered ac- 
tually in the state in which it was executed 
by partles to it"? The Chief Justice 
was of the view that the same question 
should guide the Court in a suit under 
s. Tl and added that were it otherwise 
the Court would be called upon to say, 
in effect, that although the Registrar was 
yj in refusing ation 


regist t be, he point- 
ed out, that the Court T order regis- 
tration of a document whĦich had been 
altered behind the back of the executant 
on the pune not that he had ever exe- 
‘cuted it in its present state but that it 
represented what had actually been agreed 


between the parties and added that such 
p ccn wu abeard as o ce 
itself. See also Ramaswamy Chettiar v. 
Srininam Pillai, [1934] AXR. Mad. 113, at 

where W. J. after referring to "the 
u Registration Manual, pointed out: 
"in fact the scheme of the Act appears to 
be that the Registrar is not to go into ques- 
tions as to whether the parties understood 


the nature of the document or meant it 


this Bid is Creme: it poe the genuine 
3 Per Chandavarkar J. In  Abdool 


Hoosein v. Goolam Hoosein, (1906) ILR. 
Bom. LR, 724 at 746. It is 


A suit under s. 77 is a Parce inde- 
roceeding and 


pendent p: novo 
takes p H 
4 (1887) LL.R. 11 Bom. 691, at p. 697. 


only where there has been a 
denial of execution that the rovisions of 
ss. 74, 75 and 76 come into p 

6 For an extreme case where the 
Punjab High Court has enforced (and 
rightly) obedience to the doctrine of ex- 
haustion of a live remedies as a 
ode TE for suit under section 77 of 


the tion Act. Cf.  Harikishen 
Singh v. Sarmukh * Singh, (1917) P. R 
No, 102 of 1917, p. 389, per S Din CJ. 
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the Act on the registering officers. The first group of sections to be considered 
in this connection consists of ss. 19, 20, 21, 23, 24, 28 and s. 60 of the Registra- 
tion Act. Under these sections the administrative authorities ‘‘shall’’ or ‘‘shall 
not’’ do certain acts.’ 

A reference to these sections shows that these provisions deal with the lan- 
guage of the document, the description of the properties included in it, the time 
and place of presenting it and the ‘issue of the certificate of registration regard- 
ing it. It will at once be noticed that these are the main matters of a routine 
nature that are to be attended to by the officers with regard to the registration 
of documents. 

But when it is said that they are ministerial duties the matter is looked at 
from the point of view of the individual who is dissatisfied by the order of the 
official. But from the angle of the public all these provisions confer powers on 
the officer to fulfil the purposes of the statute and, implement its provisions. If 
the latter view is a better appreciation of the statutory position then a wide 
latitude should be permitted to the officer and court interference with his orders 
under these sections should occur only in cases where those orders are improper. 
But such a view would unduly restrict the scope of court interference and is not 
generally accepted. If it is accepted, then the officers get discretions under 
these sections while it may be said that wherever the Act wanted to grant a ‘‘dis- 
eretion'' it has expressly done so. 

But the argument on the terminology of the statute may not be so very con- 
clusive when the second set of sections are considered. Here the words used 
are that the officer ‘if satisfied’ may do certain things.? 


1 Section 19 says that any document 
couched in a language which is not com- 
hand used in the district and understood 
by the Registering officer "shall not” be 
registered, unless it be accompanied by a 
true translation into a language commonly 
used in the district and also by a true 
om Tue i duy counei onena fn oak 

un Lal Panday v. Sah Koondun Lal 
(1875) L.R. 2 LA. 210, that a violation of 
this section will not render the re 
tion null and void, but is only a d Eck in 
procedure within the meaning of sec. 87 
of the Act. Both conditions are pure 
questions of fact susceptible of easy solu- 
ton in a court of law. If the officer 
refuses when none of the conditions for 
ouch ch ee) 1 resent and if his superior 
a suit will certainly 
PAREEN relies sec. 77 to compel registration, A 
parallel duty is imposed under s. 21. 
section provides that no testamentary in- 
strument relating to immovable property 
“shall” be aps poss for registration unless 
it contains a description of the property 
sufficient to identify the same. Sec. 
states that no document other than a will 


“shall” be accepted for registration unless 
presented for the same within four months 
of the date of execution, ere are 


exceptions to this rule. (under the proviso 
to s. 23 itself and under ss. 24, 25 and 26). 
The proviso to s. 23 allows a copy of an ap- 
pealable decree or order to be 

within four months of tbe day on which 
it will become final. S, 24 allows presen- 
tation within four months of the last exe- 
cution of a document executed by different 
persons at different times. Here there is 
no place for any play of diseretion in the 
officers. Either it $ presented in time or 
out of time. If the latter the officer shall 


not accept it for registration and the court 
will have to pronounce on it in a suit 
under s. 77. S. 28 states that except other- 
wise provided in part V of the Act 
“evi document" under s. 17, cls. (a) 
to (o) and sub-s (2) of s. 17 so far as it 
relates to immovable property and s. 18, oe 
(a), (b) and RG “shall be presented” for 
TEATER A in the Sub-Registrar’s office 
within which the whole or part of the 
property to which such document relates 
is situate. No question of discretion can 
arise here and din suit under- a. 77 the 
conclusions reached by the administrative 
officer is no bar to the court to investigate 
independently the question whether any 
portion of the property to which the doeu- 
ment relates E Situate within the Sub- 
district of the officer before whom the 
document was presented for registration. 
S. 60 directs that after tbe relevant forma- 
lities are fulfilled the r Officer 


on, 
2 Sections 23-A 26, 35 (1), 41 (2), 43 

44 and 45. Sec. 23 e Registrar 

to re-register a i 


previously accepted from a person not duly 
empowered resent it. S. 26 authorises 
a registering M ie to accept a document 
registration executed outside India 
even after the prescribed time ‘if he is 
satisfied’ that it was so executed and pre- 
sented within four months of its arrival 
in India. S. 35(1) permits registration of 
a document jf among other things "he is 
satisfied” that the executants though not 
personally pny to him are the persons 
they represent themselves to be. S. 41 
(2) gives him a power to register wills and 
authorities to adopt, if he is’ “satisfied” of 
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Finally there is another group of noteworthy sections under which the regis- 
tering authorities are given a ‘discretion’ either in so many words or by pro- 
viding that they ‘may’ do certain acts under certain circumstances. 1 

The above analysis of the important sections would make one expect that the 
judicial control exercised under s. 77 of the Act would follow the differences in 
the discretion conferred by the statute under the various sections. For example 
when an order made under the first group of sections mentioned above is attack- 
ed before the courts it will be thought that there being no question of discretion 
the court would go fully into the conditions precedent prescribed by the rele- 
vant section. Similarly in the case of orders under the second group of sections 
where the satisfaction of the registering authority is demanded it may be hoped 
that the courts will not interfere with such orders provided they are within the 
granted powers and provided the satisfaction of the official cannot be called 
unreasonable. While in the gase of orders under the third group of sections 
where a ‘discretion’ is either expressly or impliedly granted it will be thought 
that the administrative actidn will not be interfered with unless there was excess 
or abuse of the discretion. 

But the evolution of judicial control under s. 77 of the Act was on entirely 
different lines. The Courts were completely oblivious of the difference in the 
operative words by which powers and duties were given to the registering 
authorities under the various sections. They avoided the more difficult task of 
appreciating the scope of the powers given under each individual section of the 
Act by the more easy device of pinning their attention to the one single-section 
of the statute which provided for judicial control. At first the words of the 
section (that is s. 77) were construed in such a way that an appreciable slice of 
administrative action exercised under the statute was excluded from court re- 
view. The realisation of the courts that possibly this interpretation of s. 77 
frustrated the intention of the Legislature which provided for an independent 
suit resulted in a swing of the judicial pendulum to the other extreme and by 
reversing the former interpretation of s. 77 the courts began interfering with 
every order of administrative officials under the Registration Act. 

This is the position at present. 

But just as in the first view so also in the last view the delicate differences in 
the wording of individual sections of the statute were not noticed. 


certain conditions and ss. 43 and 44 give 
the Registrar the power to accept a will 
for deposit and to withdraw a deposit- 
ed respectively if he is “satisfied” of cer- 
tain matters. S. 45 empowers the Registrar 
to open the cover in which a will is en- 
closed and transcribe it into his books 'if 
he is satisüed' that the testator is dead. 


etail . 

20, 30, 34 (1), 36, 63 and 
70. S. 20 says that the Registering Officer 
may 'in his discretion’ refuse to accept for 
registration any document in which an 
interlineation, blank erasure or alteration 
appears unless the executant signs or ini- 
tials such defects. such cases the 
officer has to make a note in the register 
of such defect but if he does not make a 
note in the register of such defect it is held 
that he would be considered to have him- 
self satisfied that the writing in question 
existed before the execution. (Ramanathan 
v. Muthukumaru, [1920] ALR. Mad. 974). 
This section in terms gives the registering 
officer a discretion. Xt is a mandatory rule 
that a non-testamentery document should 
be presented for registration within four 


months after the date of its execution 
(under s. 23 of the Act). But sec. 25 gives 
a power, and an important power, to the 
Registrar to condone a delay of four 
months after the expiry of the four 
months allowed under s. 23, if ‘owing to 
urgent necessity or unavoidable accident”, 
a document or copy of the decree or order 
made in India could not be presented for 
registration. This provision is taken up 
in detail below. Under s. 30 the Registrar 
is given a “discretion” to receive and 
register a document which might have 
been registered by the Sub-Registrar. 
Under the proviso to s. 31 the registering 
officer has the power to accept documents 
for registration not only in his office, but 
also at the residence of any person desir- 
ing to present a document for registration 
on special cause being shown for the same. 
Under the proviso to sub-s. (1) of s. 34 
the Registrar has a “discretion” to direct 
the registration of the document even 
though the executants have not appeared 
within the prescribed time provided they 
appear within another four months and 
provided the delay in appearance was 
owing to urgent necessity or unavoidable 
accident. 
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We have very briefly.to indieate the main stages of the evolution noted above 
with illustrations. 

The following are the opening words of s. 77: ‘‘ Where the Registrar refuses 
to order the document to be registered under s. 77 or s. 76". The Registration 
Aet speaks.in a series of sections about refusal to *' accept for registration''— 
gs, 21, 23, 25, 26, 31 and 71 (2)—-and in another series about ‘‘refusal to regis- 
ter? es, 19, '98. A, 80, 35 and 41. In the early cases it was held that since s. 77 
spoke only of “refusal to register" the Court had no power to interfere with 
the registration officer when the latter refused to ‘‘accept’’ for registration. 
The Allahabad High Court decision in Durga Singh v. Mathura Das! was the 
earliest which held this view. Subsequently this decision was followed by 
the Madras,? the Bombay? and the Lahore^ High Courts. 

The significance of this view deserves notice. If refusal to register is the only 
cause of action under s8. 77 refusal to accept for registration will remain in the 
exclusive domain of administrative discretion and there is certainly an arguable 
case for the view that the Registration Act did make a distinction between the 
two. The dissenting judgment of Bakewell J. in Gangadara Mudalt v. Samba- 
siva Mudalé® is the best brief for this view. It can certainly be said with rea- 
sonable plausibility that to dismiss the view which distinguishes between a refusal 
to accept for registration and a refusal to register on the ground that it makes 
a distinetion without any difference is to leave unexplained an apparently clear 
distinetion kept in the terminology of the statute. "The effect of the judicial 
abolition of this distinction is significant though not very obvious. If the dis- 
tinction is upheld then in all cases where the registering officer is given a power 
to accept for registration, his refusal, except where the time for presentation 
has expired (in which ease the principal Registering Officer has a discretion to 
enlarge the time under s. 25) is capable of correction only, if at all, by the 
Registrar acting under s. 68(2). The result is that an appreciable part of 
official action under the Registration Act would be outside the ambit of court 
review. 

Not very long after, the soundness of this early view was questioned.9 The 
thin end of the wedge for the overthrow of this view was introduced very art- 
fully by Chandavarkar J. in Abdool Hoosein v. Goolam Hoossein.! That was 
a case under s. 25 of the old Act (present s. 26) which speaks of ‘‘acceptance 
for registration'' and therefore under the authority of Gangava v. Sayava® 
and Tullockchand v. Gokulbhoy9 the exercise of the diseretion by the register- 
ing authorities under the section should have been beyond court review. This 
was pointed out by the counsel for the defendant. The learned Judge while 
admitting that the observations in those cases ‘ought’ equally to apply in the 

1 (1884) ILR. 6 AIL 20. 

2 Balaambal Ammal v. Arunachala 


Chetty, (1895) LL.R. 18 Mad. 255 at p. 256; 
reram v. Abbiah, (1895) LLR. 18 Mad. fined to 


3 Gangava v. Sayava, (1896 LLR. n 
Ranad ) 


Bom. 699, ( 
lowed in Tullockchand v. 


ormer decision, see infra. 

4 Jahangiri Mal v, Kanshi Ram, (1917) 
P. R. No. 39 of 1917, p. 158, obiter per 
Shadi Lal J 


di . 
i ap (1918) LL.R. 40 Mad. 759 at pp. 763- 


6 Of course the question of discretion 
can arise only when the authority is act- 
ing within its jurisdiction. This was as- 
sumed and clearly demonstrated i the 
decision of Tullockchand v. Gokulbhoy, 
(1897) IL.R, 21 Bom. 724. When the very 
foundation for the exercise of his power hgh 
lacking there is no opportunity for any 


property to which it rela 
Bombay High Court while upholding the 
two-fold division enunciated in 
v. Sayava, (1890) LLR. 
reversed the order of the 


instrument on the ground that the instru- 
ment did not relate to immovable pro- 
, and so no occasion for the exercise 


LLR. 21 Bom. 724, 
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ease before him (because it came under s, 25 which section also dealt with ''ac- 
ceptance for registration’’ and occurred in the same part of the Act) evaded 
obedience to these precedents by the following observations :' 

“However, I will assume that the court’s jurisdiction to pass a decree directing regis- 
tration depends upon the question whether the plaintiff has done all that the Aet says 
he should do as preliminary conditions to registration, that he ought to satisfy the 
court by means of evidence led before it that he has complied with those conditions 
and that if the Registrar bas refused registration on one ground the fact that he has 
on other grounds found in favour of the party seeking registration becomes immaterial. 
When that party comes into court, the whole case is re-opened and he'must prove it". 

The implication was obvious. Whatever may be the weight of precedents or 
the effect of the terminology of the particular section when a suit is filed under 
8. 77 the court would exercise its fullest serutiny over the attacked administra- 
tive action. But as early as 1916 a full bench of the Madras High Court had 
more openly dissented in Gengadara v. Sambisiva? from the view taken in 
Gangava v. Sayava.? But, the facts of the Madras case were exceptional. 
There the Sub-Registrar refused to register a document on the last day of the 
period permitted under the Registration Act on the ground of pressure of work, 
and when on the next day the plaintiff presented the document with an applica- 
tion to the Registrar to excuse the delay the Registrar declined to excuse the 
delay. Therefore the Sub-Registrar refused registration. On these facts the 
High Court held that a suit under s. 77 would lie. This case was directly under 
s. 254 and the specific section under which Gangava’s case arose was old sec- 
tion 24 which is the present s. 25. 

But Gangava v. Sayava5 was disapproved and dissented from by the Bom- 
bay High Court itself. In Fattechand Anandram v. Umaji® the Bombay 
High Court held in appeal that a suit did lie where the Sub-Registrar refused 
to accept a document for registration on the ground that the Registrar refused 
necessary sanction under s. 34. It will be seen that s. 34 uses language similar 
to that used in s. 25. Therefore this decision in effect went against the deci- 
sion in Gangava v. Sayava. In Hoosein Abdul Rehman & Co. v. Lakshmi- 
chand! it was held that when there is a refusal to accept a document for 
registration under s. 21 on the ground’ that it contains an insufficient 
description a suit will lie under s. 77.8 The basis of the decision in Gangava 
v. Sayava was, as already, noted, a division between refusal to accept for 
registration and refusal to register. Obviously Lakshmichand's case negatived 
this distinction because s. 21 also speaks of acceptance for registration. But in 
this ease the question whether the actual decision in Gangava v. Sayava as 
regards s. 25 was correct or not was left open. In Maneklal v. Kasturbhai? 
the Bombay High Court expressly disapproved of the decision in Gangava’s 
ease and it was a case under s. 25 of the Registration Aet itself. In this case 
the Sub-Registrar accepting a penalty under s. 26 and expecting condonation 
of the delay by the Registrar forwarded to the Registrar a deed which had been 
presented after the permitted period. But the Registrar holding that the 
alleged reasons did not dmount to ‘urgent necessity’ or ‘unavoidable accident’ 
and stating that he was bound by the words of s. 25 refused to excuse the delay. 
The Sub-Registrar had therefore to return the document with the endorsement 
“registration refused”. An appeal to the Registrar under s. 72 proved abor- 
tive and an independent suit was filed under s. 77. Two points were raised 
against the jurisdiction of the court to entertain the suit. Firstly, since s. 25 
speaks of refusal to accept for registration it was argued on the basis of Gan- 


1 At p. 310 of ILR. 30 Bom. 5 cree LLR. 21 Bom. 699. 

2 (1916) ILR. 40 Mad. 759, F.B. 6 (1922) LLR. 47 Bom, 290 

3 Ibid, supra. 7 (1925) LL.R. 49 Bom. 40. 

4 Kanhaya Lal v. Bon rs m (1907) 8 Fawcett J, sitting on the original 
LLR. 29 All. 284, bg side was confirmed in appeal by Sir Lallu- 
a Gangava's enne uc Me bhai Shah and Kincaid JJ. 

asturbhai, (1929) LLR (08 Born. 9 ILR. 53 Bom. 644, at p. 649, per 
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gava’s case! that a suit under s. 77 would not lie. Secondly, it was con- 
tended that because the Registrar had a ''sole diseretion'' under s. 25 to con- 
done the delay a civil court could not review the propriety of the exercise of 
such diseretion.. The lower Court had dismissed the suit saying that it had no 
jurisdiction. But the High Court in appeal rejected both the above mentioned 
arguments. 'The High Court held that there is no material difference between 
refusal to accept for registration and refusal to register and both can be the 
subject matter of suit under s. 77 and dissented from Gangava’s case. As 
to the second argument it was pointed out that the right of suit given under 
8. 77 was not in any way qualified as to exempt from it cases where the discere- 
tion of the Registrar was involved. Marten, C.J., observed :— 

"Then it is said that under s. 25 the Registrar has the sole discretion. Ir fact the 
words ‘in his discretion’ which appear in s. 20 do not appear in s. 25. But however ‘that 
may be, there is no such qualification to the right of syit given by as. 77 and 76. If any 
such qualifying words are desired to be introduced that must be done, I think, by the 
Legislature.”* " 

This decision thus brings to an end the immunity from court review of the 
diseretions of the administrative authorities under the statute. The attack 
begun indirectly in Abdool Hoosein’s case? was completed. But the most 
significant fact is that all the decisions which extended the scope of court con- 
trol proceeded faithfully on the interpretation of the statute. 

At this place it is necessary to note that the actual decision on the facts in- 
volved in Gangava’s case+ was only that unless an appeal was filed before 
the Registrar under s. 72(1) on the return of a document by the Sub-Registrar 
with the endorsement ‘‘registration refused’’ under s. 255 no suit will lie 
under s. 77. This decision only underlines the importance of primary exhaus- 
tion of administrative appeals. As Norman, J., pointed out in Kisan Lazman 
v. Dalsukh Manchand® the object of the Legislature in thus providing a double 
chance for the same matter to be brought to the notiee of the Registrar might 
be that he should have an opportunity to reconsider cases where he had to make 
the first decisions without hearing the parties. 

But this actual decision in the case was supported by a wrong reasoning which 
is so prominent in the judgment that the ease is, as we have seen, identified with 
that reasoning. Instead of stating that there was a difference between refusing 
registration, and refusal to direct registration they stated that there was a 
difference between the phrases ‘refuse to register’ and ‘refuse to accept for re- 
gistration,’ in the matter of a suit under s. 77. This latter distinction was not 
necessary for the decision and is today discredited. 

The courts further viewed very liberally the circumstances under which a re- 
fusal to register by the registering authorities could be inferred so that a suit 
may be filed under s. 77.7 


1 (1896) LL.R. 21 Bom. 699. to ‘register. In Abirjan Bibi v. Gole 
2 .R. 53 Bom. 644 at p. 649. Mahomed, 54 LC. 570, it was held that a 
3 Abdool Hoosein Mulla v. Goolam dismissal in the absence of the parties 
Fee (1908) LL.R. 30 Bom. 304. amounted to a refusal to register. Cf. 
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5 decision was in 1898 when the [1925] A.LR. Mad. 619, where an erroneous 
old Act was in force in which the corres- abridgment of the regular procedure by 
section was s. 24. the administrative authorities wes held 

6 (1939) 41 Bom. LR. 470. not to affect the plaintiffs right to file a 


7 Kirparam v. Asa Sing, (1917) 41 suit under s. 77 of the Registration Act. 
LC. 76, it was held that a return of the In this case Ramesam, J. observed (at 
document for drawing up a new deed or p. 620) that though through mandamus 
clearing an ambiguous passage was a refu- the officials might be compelled to follow 
sal for purposes of s. 77. In Barkanath v. the proper procedure, when s. 76 was 
Shivram, [1927] ALR. Lah. 395, it was wide enough to cover all orders of the 
held that where the Sub-Registrar stated Re refusing registration whether 
that he could neither register nor refuse su orders were passed on ,documents 
to register because of the fact that the presented to him in the first instance or 
executent died and none of his represen- otherwise a suit under S. T7 was proper. 
tatives were forthcoming was a refusal . 
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The Courts even engrafted the doctrine of natural justice to the administra- 
tive orders. In Chidambaram Pillai v. Latchmanan Chettiar’ it was held that 
even though the statute in s. 77 uses the words within thirty days ‘‘after the 
making of the order’’ it means after the order is communicated to the party in 
cases where it is passed without notice to him or without his presence. Venkata- 
subba Rao, J., said that ‘‘if an order is made without previous notice it does not 
become operative until it is communicated”. The learned Judge observed that 
prohibition against making orders behind the back of parties and direction to 
give notice of orders when passed ez parte were rules ‘‘in conformity with justice 
and commonsense’’.? 


4. CONCLUSION. 


The most conspicuous effect of the provision of this statutory suit as disclosed 
by the case law, is the compulsory respect which this provision exacts to the 
principle.of exhaustion of administrative remedies as a precondition for judi- 
cial relief. This is a very'salutory effect and should be enforced in all possible 
cases. 

The other point that emerges is the useful function that is served by a judi- 
eal review of administrative action. Many cases demonstrated the possibility 
of injustice due to the absence of sufficient capacity to disentangle questions of 
right and wrong in the registering officers. Whether a document relates to 
immovable property may appear a simple question. But as the cases of T'ul- 
lockcand? and Abdool Goolam^ show it may involve sufficiently complicated 
legal points so as to mislead the Registrar. In both cases the High Court found 
that the decisions of the Registrar were wrong. In many other cases errors 
entered their decisions which were easily corrected by courts? The register- 
ing officers have to deal with two really difficult matters, viz, the Registration 
Act and documents submitted for registration. The Legislature has therefore 
done well to give a full court review through an independent suit against ad- 
ministrative orders in this sphere. 

Another impression from the ease law is that whatever may be the differences 
in the wording of sections and however clearly a ‘discretion’ may be granted 
by the statute the steam roller of judicial interpretation makes a ruthless level- 
ling and every order made by the administrative authority under the Registra- 
tion Act that prejudices a person is permitted to be the subject-matter of a suit 
under s. 77. Facts, law and discretions are equally subjected to court review 
with majestic impartiality and the ultimate effect of this process is to widen 
the scope of court control. About the merits and defects of the effect of this 
process there will always be differences of opinion, But the fact is incontest- 
able in the light of even those cases which are reviewed in the foregoing pages. 

We thus see that judicial review of official action taken under the Registration 
Act has shifted from the narrow end to the broad end. Between the view which 
grants immunity to all orders concerning acceptance of registration and the 


1 (1929) 59 M.LJ. 588. 

2 This case is importent for another 
principle laid down in it, namely that the 
order of the Registrar dismissing a petition 
on the ground that it is time-barred is as 
much an order of refusal within the mean- 
ing of s. 77 (1) as an order dismissing the 
petition on the ground that it had no 
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view which permits interference in all cases where a document is not registered 
irrespective of the statutory provision under which such orders are issued, there 
is perhaps very little to choose. That the effects of an exclusive attention to 
s. 77 can be diverse is clear from the fact that both the earlier and the later 
views are based on the interpretation of the same section. To say that the sta- 
tutory grant of diseretions makes no difference in the scope of the court review 
under s. 77 because it is not written into s. 77 that courts should respect the 
administrative discretion is to overlook the eannon of statutory interpretation 
that a statute must be so construed as to avoid conflicts and to give effect to 
each word employed therein. It is suggested that the policy of Court review in 
suits under s. 77 will follow a judicious balance between the two extremes indi- 
eated above by paying due respeet to the language employed in the respective 
sections that confer powers on the officials. In this task the careful classifica- 
tion of the various powers under the Act which weehave made for the first time 
might not be entirely useless. i 

A. T. MARKOSE, M.A., LUD. 
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The Dulag Luft Trial. War Crimes Trials. Edited by Erro Cuppon, M.A., 
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Duzaca Luft was a lamentable relie of the second World War. It was a central 
German Air Force Interrogation Centre.. Its chief function was to obtain in- 
formation of an operational character relating to the Allied Air Forces through 
the interrogation of captured crew of Allied planes. The work was earried on 
at this centre. The first accused Killinger was the Commander; Junge (accused 
No. 2) was the head interrogator; and Eberhardt, the third accused, was the 
chief receptionist. They were supported by a staff which varied from 35 to 65. 
During the relevant period of about 5 years nearly 40,000 prisoners passed 
through the ordeal, The operation was carried on in a timber building, which 
had 200 eells on one floor. The average dimensions of each cell were 
9’ 9" x 6’ x 9’ 2" with a window with an area of 9 sq. ft. In these cells the 
unfortunate P.O.W. were confined as it were in solitary confinement, and to 
screw out information the cells were heated to an uncomfortable degree. The 
other methods of compulsion employed were: refusal of medical treatment, pro- 
longed solitary confinement, and even the administering of blows. The modus 
dperandt would seem to be, the receptionist waited upon the prisoner with a 
Red Cross form containing a number of questions, which when filled up was 
sent up with his own remarks upon the mental attitude of the prisoner. The 
interrogator stepped in next, and subjeeted the vietim to & series of questions. 
This done, the prisoner was transferred to & transition eamp, for being sent to 
one of the concentration camps. On these facts the three accused were tried 
before a military Court, which found them guilty and sentenced them to terms 
of imprisonment varying from 5 to 3 years. It is noticeable that not a single 
lawyer is to be found either in the constitution of the Court or in the composi- 
tion of counsel for the prosecution or the defence. The trial was, however, 
conducted in a spirit of fairness, characteristic of the British sense of justice. 


The 
Bombay Law Reporter. 


JOURNAL. 
December 15, 1952. 


NULLITY IN THE HINDU LAW OF MARRIAGE 
By J. D. M. Dzzzazrr, Px. D.* 


Onn of the most troublesome of the difficulties under which Hiudu law labours is 
the almost unforeseeable extent to which the dharmasasira texts may be called upon 
to effect revolutions within the body of the law itself. It is generally supposed that 
Hindu law is fairly settled bt this time and that, apart from some notorious cruces 
in the field of dayabhaga, little remains to be worked out. But from time to time the 
texts spring surprises upon the public andthe Bar alike, and the case of A. v. B+ 
is one of the most startling examplesofthis. The recent Bombay and Madras Acts 
introducing divorce for Hindus married under Hindu law have done little to shake the 
almost universal belief among Hindus that marriage is not a mere contract but a 
samskara which, if it be properly undergone by parties not within the degrees 
prohibited by the custom of the caste and not barred to each other by difference of 
caste, is irrevocable except among social groups which recognize a customary 
divorce and are accordingly not highly respected. Now the judgment of Tendolkar 
J. in A. v. B. proves that the dharmasasira itself recognizes nullity not 
only on the ground of impotence, which was then in question, but possibly 
on other grounds besides. Until this decision nullity had been decreed once only, 
and thet at the suit of a wife against an impotent husband. In Ratan Moni Debi v. 
Nagendra Narain Singh? it was held that a wife could obtain a decree of nullity on the 
ground of her husband’s impotence because in ancient times it was, the learned 
Judge believed, denied to her simply because the practice of niyoga was in theory 
available to her whereby she might obtain satisfaction and children or at least one 
child ; ntyoga being obsolete in this the Kali age nullity was a necessary remedy. 
When, however, a husband attempted to obtain a similar decree against his impotent 
wife, the Saurashtra High Court in Kantilal v. Vimla? refused a decree, even when 
the wife was entirely without sex organs (as in A. v. B.) on the grounds that Manu, 
IX, 208, does not necessarily prove thet Manu believed that an impotent man was 
incapable of marriage; that marriage is a sacrament and not a contract; that 
Mandlik (Hindu Law, p. 426) believed that at the time of writing marriages with 
- impotent males were held valid despite the texts of the smriti presoribing that 
bridegrooms should be free from specified faults; and that the texts prohibiting 
such marriages were directory and not mandatory. 

The judgment in A. v. B. is a very learned one, based chiefly wpon the research 
of Mr. J. H. Dave, who appeared for the plaintiff. It would be impossible to give 
‘within 8 small space a detailed criticism of it, though there are a number of questions 
concerning the texts quoted which deserve to be answered before the judgment can 
be relied upon in its entirety. It suffers from a defect, inescapable under modern 
conditions, of being out of touch with the Dharmasastra which it is intended to ex- 
pound, and upon which it relies, quite properly, in a matter which is virtually res 
integra. Scraps of Sanskrit learning, together with translations to which the advocate 
for the defendant seems to have agreed rather hastily, were put together much 
as if the learned Judge were assembling evidence of a foreign law rather than reveal- 
ing a doctrine of the system of jurisprudence which has in theory never ceased to 
govern Hindus in India. Amongst them is to be found a difficult text from Kau- 
tilya’s Arthasasira, a work now for the first time quoted in a Court of law ; what it 
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has to say (so far as we can gather, for no two scholars are in agreement as to what 
two of the expressions in it mean) does not in fact depart far from the tenor of the 
dharmasastra on the subject; but it is a risky text to rely upon, for Dr. Shama 
Sastri’s text of 1924, the Punjab edition and the great edition of MM. T. Ganapati 
Sastri printed at Trivandrum cannot agree as to the exact readings. But the deci- 
sion is, with respect, perfectly correct, even if one may find fault with a dictum in the 
course of the judgment, to which attention must be called in due course. It is 
necessary, however, to examine the probable consequences of the decision from two 
points of view, viz. on what other grounds besides impotence may & party to a puta- 
tive mariage sue for nullity ; and what are the general conditions of and restrictions 
upon the right to claim nullity on the ground of impotence. Now thet the door has 
been opened, surprising grounds for nullity may be put up and even decreed which the 
framers of the State Divorce Acts and of the Hindu Code Bills themselves never 
contemplated ; and a good deal of unpleasant learning familiar to common law and 
civil law systems may be called in aid seeing that th whole field is new to modern 
Hindu law. : 


But first of all it may be helpful to recapitulate very briefly the position according 
to the dharmasasira. Despite Mandlik’s testimony we have to assume that unless 
custom is proved to the contrary the dharmasastra of the middle ages binds us now, 
and we can conveniently have recourse to Lakshmidhara for & succinct explanation 
of the sasira/s attitude to this topic. Lakshmidhara of Kanauj, who was a contempo- 
rary of Vijnanesavara, and one of the greatest jurists in the Hindu system, has 
lapsed into comparative obscurity because so many of his successors plagiarised his 
text that scribes shirked the task of copying his enormous digest, the Krityakalapa- 
taru. This is now being edited by K. V. Rangaswami Aiyangar in the Gaekwad’s 
Oriental Series. In the Grihasthakanda, pp. 32-7 and following, particularly at p. 62, 
we learn that there were a number of doshas, or faults, which at all costs should be 
avoided by those who are choosing mates for bride and bridegroom alike. They had 
to watch for faults as serious as impotence and, to our minds, as trivial as bearing 
the name of & nakshatra. There was a large spatium deliberands allowed to both 
parties, and both might draw back not only after the vagdanam or gift by verbal 
promise and perhaps libation of water, but even after panigrahana. At this point 
the jurists felt some embarrassment: smriti texts to the effect that even given girls 
could be rejected if a dosha was discovered, were interpreted to mean that the repu- 
diation could take effect after verbal promise had been accepted but not after the 
saptapads. An illustration of this can easily be seen in the comment of Kulluka 
on Manu IX 72, & text which was not quoted before Tendolkar J. Manu says 
that a man may abandon a maiden even if he has accepted her in proper form (i.e. 
married her) provided that she be depraved, diseased. or spoiled or provided for him 
under a disguise. Kulluka comments: “He may abandon her if her fault is recognis- 
ed before the saptapadi. Thereafter there is no harm (or fault on his part) if he does 
abandon her: that is the meaning of this text. It does not mean that he ought to 
abandon her.” Lawyers were very reluctant to believe that a husband might 
abandon his wife after the marriage was complete. But there were limits to this 
reluctance. It was intolerable that a normal bridegroont should be saddled with 
duties towards a wife who was disqualified from being a dharmapaini, and still less 
tolerable that a girl with all the necessary qualities should be bound to a man in- 
capable in theory of producing offspring of good quality by her. For while the 
husband could in most cases consign a faulty wife to the kitchen and marry a normal 
wife, the girl cheated of a suitable husband had no escape. Hence the law provided 
that even after the septapad and the couple had had a real opportunity to know each 
other’s defects, the gift of the maiden could be annulled and the bride sent home. 
But the conditions for this nullity were (1) if the defect were curable, a reasonable 
stay should be allowed for a cure to be effected; (2) money paid, and so on, in 
consideration of the marriage must be returned ; and (3) if there were any suspicion 
of fruad, i.e. concealment of defects on either side, damages must be paid and perhaps 
& fine to the State as well. The text of Sumantu, whom Lakshmidhara quotes, is 
perfectly clear. I+ may fairly be translated as follows: A maiden who is contemp- 
tible, of another caste, disqualified in point of undutifulness, character, or disease, 
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must be abandoned even if she has been married (parinita’pt), provided that her 
virginity is unbroken. If it be broken (by the husband) on the other hand she must 
be maintained. The husband, if marred by these very faults, ought to be deserted 
(in any case), In this transletion Lakshmidhara’s comments have been followed. 
From this text, with which Kautilya is apparently in agreement (Book III, Chapter 
XV), it is clear that marriage itself cannot ensure against nullity. Of course where 
there is no possibility of consummation, virginity cannot be affected, and nullity, 
at the option of the party claiming it, is available without question. Katyayana and 
Kautilya agree that if the couple have produced a child the right to sue for nullity 
is lost, but that limitation will be of no avail for an impotent spouse. There was no 
impropriety in annulling the gift of the maiden, as we see from the Danakanda of the 
same Krityakalpataru, as a gift was not valid unless of a worthy thing to a worthy 
person for a worthy purpose; the gift of a girl with no sex organs in marriage is void 
from the point of view of the dharmasastra. In modern Bombay, where polygamy is 
prohibited, the need for the husband to be protected against such freaks of nature is as 
great as the wife’s. 

But it does not follow from this that in modern Hindu law the marriage of an 
impotent woman (assuming that she is entitled to be called “woman’”) is, as the 
learned Judge thought (at p. 750) “absolutely null and void". ‘The old law of gifts 
is no longer in force except indirectly, and it is impossible to ignore the distinction 
between void and voidable marriages. See Latey on Divorce, 14th edn., s. 350. 
A void marriage is one that will be regarded by every Court in any case in which the 
existence of the marriage is in issue as never having taken place and can be so treated 
by both parties to it without the necessity of any decree annulling it: a voidable 
marriage is one that will be regarded by every Court as & valid subsisting marriage 
until a decree annulling it has been pronounced by a Court of competent jurisdic- 
tion. (De Reneville v. De Reneville?). I 

There can be little doubt but that in ancient times impotent girls were occasionally 
given and retained in marriage with the aid of a heavy dower, and likewise some nor- 
mal girls would not object to being given in marriage to impotent princes or million- 
aries. The dharmasasira made no provision for the marriage of impotent persons, 
as we see from Mitakshara II x 8 on Yajnavalkya II 140-1. Impotent women as 
well as men might not obtain joint family property for their marriage expenses if that 
involved taking a share at a partition. But can we believe from this that people, 
impotent whether from birth, by reason of age, or from injury, were unable to marry ? 
It is clear that Narada’s text cannot have referred to supervening impotence and in 
this respect we can assume that the dharmasastra and English law were similar. 
There is ample evidence on the reasons for marriage, but no indication that the 
marriage of aged persons would be void merely on the ground of their being impotent. 
It deserves emphasising that marriage is not generally believed to be merely, or 
even principally, for the purpose of physical enjoyment, and that, barring fraud, 
if A marries B in good faith, neither expecting more of the other than can in the cir- 
cumstances be reasonable, neither ought to be able to obtain a decree of nullity on the 
ground of an p Hee that might well have been anticipated. In Brown v. Brown? 
Sir J. Nicholl held that & man of 60 marrying a woman of 52 ought to expect to treat 
her “like a sister” ; neverthelss the English law does not yet recognise age alone as an 
answer to & plea of impotence. 

But, to return to Hindu law, what of blind, idiotic, leprous, one-eyed or mutilated 
brides and bridegrooms? Even girls whose virginity has been lost before marriage were 
liable to be repudiated. Yet evenin ancient times if a bridegroom waived the right 
to have his bride-to-be inspected and took her as a gift “with all faults”, surely he 
could not complain of his bargain 1 The rules as regards repudiation refer to cases 
of concealment of defects, which the bridegroom has not either expressly or impliedly 
waived. A modern decision, in Amirihammal v. Vallimayil Ammal3, shows that 
congenital idiocy at the time of marriage is not a ground for nullity. But it is sub- 
mitted that after the thorough examination of the matter in A v. B that decision pro- 
bably cannot stand and will sooner or later be overruled. But while present-day 
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opinion will support as reasonable nullity in the cases of impotence where the couple 
are normal and young and idiocy in all cases, it is doubtful whether it would support 
the grant of a decree to the wife, say, of a blind man. On what grounds would the 
Court reject the wife’s plea? Tendolkar J. has held that the texts are mandatory, 
and they put blindness on a par with impotence. What if a girl, marrying in good 
faith a man who lost a hand in the War, repents of her marriage and claims that the 
sastra protects her against a match with a male “deficient in point of a limb"? The 
conflict between sasira and modern opinion would be interesting to observe. 

Again, atany ratein English law, there are degrees ofimpotence. In Av. B the girl 
had no sex organs, but in English law a decree of nullity was refused to a husbrnd of a 
woman whose vagina was no more than 14” deep and thus enabled only a very partial 
penetration (an unreported decision mentioned in Latey, s. 371) on the ground that the 
husband had waited three years during which he had obtained some satisfaction,even 
if not truly adequate. It was not the length of time which decided the issue, for even 
after 22 years a decree has been obtained (Harthan v? Harthan!), but the fact that the 
husband's “sincerity” was in doubt. This expression, relates to a vital factor (see 
judgment of Lord Selborne L. C. in G. v. M.*), for if the party suing has obtained 
benefits from the marriage or has managed to establish a tolerable relationship then 
the decree will not be granted. The old doctrine of Ecclesiastical law that the party 
suing should not have approbated the marriage is not now followed, but the doctrine 
of “sincerity” takesits place. Amost important rule from India’s point of view is that 
“invincible repugnance” to intercourse is impotence as much as physical deformity. 
These “invincible repugnance" cases and hysteria cases are more common than the 
latter. It must be remembered thatsterility or any attitude towards contraceptives 
is in this connection quite irrelevant. To those to whom the divorce laws do not 
afford relief, a surprising, though desperate remedy lies in the fact that & party 
can sue for nullity on theground of his own impotence (Harthan’s case). What seems 
a frightful anomaly is regularly accepted in the English Courts to-day: a woman 
whose invincible repugnance towards her husband has been so great that she has never 
allowed intercourse can have her marriage annulled either at her own or her husband's 
suit despite the fact that she has borne & child to him by fecunditation ab exira 
(artificial insemination). See Snowman v. Snowman, also Clarke v. Clarke*, and 
R. E. L. v. E. L. 5. 


Seldom as these cases ocour it is worth while, now that the door of nullity has been 
opened in both Calcutta and Bombay, to envisage the possibility of such occurrences 
as have caused remark in Scotland recently. 8, who had been known in publio life 
as a woman for 30 years, underwent a sex-change, changed her name to that of & 
man, and married" her housekeeper. No one knows whether this is a valid marriage 
or not, though it is highly improbable tnat S has any positive male characteristics. 
It is not beyond the border of possibility that the housekeeper may have æ child by 
fecunditation ab extra and that the relations of S may sue that child for S's estate. 
The recently enacted rule against bastardisation merely on the ground of a decree 
of nullity will not save §8’s estate from going to heirs under the Administration of 
Estates Act, supposing her to die intestate, notwithstanding the claims of the child 
to be a legitimate child born in wedlock. d 

Until the question whether fitness for sexual union (not only in general but also with 
the plaintiff in particular) is a universal condition for the validity of all marriages 
has been settled we shall remain in doubt as to the possible effects of the rule in 
A. v. B. Until the matter is clarified by the passing of a Hindu Code or an Indian 
Civil Code, it may be submitted that the solution may be found in the fact that the 
dharmasastra contemplated more than one category of female companions for men 
including wives who were not patnis, concubines and female slaves. The effect 
of modern legislation and social advance is to broaden the basis of marriage and 
permit of & woman being & bharya, entitled to maintenance and succession, whilst 
falling short by reason of physical deficiencies of the stadus of paint in the religious 


1 [1949] P. 115. 4 (1942) 112 L. J. P. 41. 
2 (1885) 10 App. Cas. 171. 5 [1949] P. 211. 
8 [1934] P. 186. 
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law. In A. v. B., however, there was no question of a kanyadanam “with all faults”, 
and hence this line of argument was, quite rightly, not laid before the learned Judge. 


THE POSITION OF VARDI INVALID ORAL SALES UNDER THE BOMBAY 
AGRICULTURAL DEBTORS RELIEF ACT, 1947. 


Tma recent decision of the Division Bench of the Bombay High Court in Jibhaoo 
Hareing v. Ajabsing! is very interesting and has a very important bearing on what is 
called a vardi oral sale in Khandesh. The object of this article is only to discuss the 
implications of this ruling and the other controversies which arise which make it 
necessary to consider, if the ruling will apply in other varied circumstances. 

A practice or a notion appears to have grown up in Khandesh, whereby the parties, 
in the case of sales of lands of th8 value of Rs. 100 or upwards, do not effect registered 
instruments as contemplated by s. 54 of the Transfer of Property Act and s. 17 of the 
Indian Registration Act, but the sales are evidenced only by an oral vardi given to the 
village officers, on the strength of which possession is transferred to the vendee and the 
vendee’s name is entered in the mutation register. It is in these circumstances 
that the vendor who had transferred his land of the value of more than Rs. 100, by 
oral vardi sale and who put the vendee in possession, made an applicagion under the 
Bombay Agricultural Debtors Relief Act, under s. 4, read with s. 24, of the Act, 
alleging that this oral sale was in reality a transaction of mortgage and what appeared 
to be the price, was in fact a loan raised by him. It is to adjust this debt that the 
application was filed. The conclusions arrived at by their Lordships in the above 
case are, briefly, as follows :— 

(îi) Under s. 24 of the Act, the word ‘transfer’ does not mean that it should 
ossess all the attributes of a mortgage. It may be, therefore, any transfer, like 
ease, eto. 

(8) That the transfer at its inception must be a valid transfer under law. Yor 
instance, if there was an orallease which did not require writing or there was an 
oral sale of the value below Rs. 100 which did not require writing, these would be 
valid transfers, if accompanied by delivery of possession. . 

(iii) That the value of the land in this case, being more than Rs. 100 there was no 
valid transfer which could attract the jurisdiction of the Court to start an inquiry 
under s. 24. 

(iv) That although no finding on the issue, if the oral sale was in reality a mort- 
gage, could be given, still the vendee had a charge for the amount of his purchase 
money as per s. 55 (6) (b) of the Transfer Property Act and hence this debt, which 
the vendor is liable to pay, could be adjusted under the Bombay Agricultural 
Debtors Relief Act, and the fact that the vendee has obtained possession of the 
land did not affect the position. j 

(v) That the vendor could recover possession of the land in this application on 
payment of the adjusted debt. 

In view of these conclusions, it is necessary to consider the following aspects :— 

(A) Ifresoission of the contract by the parties is or is not an implied test for the 
applicability of the ruling ? 

As pointed out in Kapadvanj Municipality v. Ochhavlal? g. 55 (6) (b) of the Transfer 
of Property Act applies when the contract has fallen through by the default of a party. 
The difficulty arises in this way. It is not disputed, that if the contract of sale 
followed by payment of purchase money and delivery of possession, still remains a 
contract, if no registered instrument is effected. For instance, according to the 

ractice prevailing in Khandesh, the parties either thought, or say deliberately be- 
ieved, that an oral vardi sale was, as if sufficient to vest the title in the vendee. If 
in the eye of law, it is discovered that the vendee gets no title without an instru- 
ment, can it be at once assufned that the vendee has obtained a right to claim back 
his purchase money? While on the one hand, it cannot be disputed that the vendee 
has a charge for his purchase money under s. 56 (6) (b), the question on the other hand, 
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is whether such a charge can be enforced, without first finding out whether the vendee 
has won his right to claim back the purchase money ? Presumably, the transaction 
is yet in the stage of a contract of which substantial specific performance has been 
made by the vendor by transferring possession and by the vendee by paying the price, 
though one final act of specific performance of effecting a registered instrument has 
been left out. Has not the vendee a right to claim specific performance by filing a 
suit against the vendor insisting that the vendor should execute the sale deed % 
It is to be noted that the vendee does not want the purchase money. It is the vendor 
who asks the vendee now to take it. The vendee may plausibly argue with the 
vendor thus: 

“Except for the instrument, both of us have performed each other’s part of the 
contract. I have yet & right to demand the instrument from you. Why are you 
compelling me to take back my purchase money ? You can do so, if you can show in 
the first instance that the contract has been validly cancelled. Your liability to 
repay me the purchase money has not materialized ‘and you cannot allow it to mate- 
rialize at your sweet will No doubt, I have & charge for the purchase money, but 
after all, the charge is for my security and benefit and not for yours ; hence you cannot 
avail of it, without showing in the first instance that I am now bound to return the 
land to you and my only right is to take back the money from you.” 

Similarly, looking at the matter from the vendor’s point of view, let us assume that 
the vendor wants to retain the purchase money, and does not want the land and the 
vendee does not want to retain the land, but wants back his purchase money and in 
these circumstances an action is commenced by the vendee, either under the common 
law or under the Bombay Agricultural Debtors Relief Act, for the recovery of the 
purchase money. This action may well be resisted by the vendor by arguing thus: 

“T am willing, as I was before, to pass a sale deed in your favour. The contract 
has not been cancelled. How can you recover the purchase money unless you show 
in the first instance that the contract has fallen through my default and you have 
validly put to an end to it. May be that you have a charge under s. 55 (6) (b) of 
the Transfer of Property Act; but that circumstance has nothing to do unless you 
show that my liability to repay you has materialized.” 

Apparently, therefore, this duel between the vendor and the vendee is not without 
force. It is not clear from the judgment in the above case, if on the facts found 
by the lower Courts, the vendor had already rescinded the contract and won his right 
to get back the land. On the contrary, the tenor of the decision leans in favour of 
the view that their Lordships did not rest the decision on this test, viz. whether the 
vendor had first of all proved that his liability to pay back the purchase money, has 
come into being? The question is, whether it must be taken in view of the decision 
that such a test was impliedly considered as being unnecessary and as having no 
bearing on the right of the vendor, though it is respectfully submitted that this 
ape argument does not appear to have been resorted to by the vendee. It is, 
therefore, worthwhile to consider if it is necessary to apply such a test before apply- 
ing the ruling. 

(B) What is the position if the vendee is in possession for more than 12 years, 
before the vendor’s application? ` . 

In the ruling cited above, the oral sales were of the years 1938 and 1940 and this 
question, therefore, could not arise before their Lordships. Let us assume that 
the vendee, who is in possession under an oral sale of aland ofthe value of Rs. 100 
or upwards, is in possession for more than 12 years, before the date of the application. 
In such a case, it cannot be seriously disputed that the vendee has apparently 
acquired a title by adverse possession ; for, the oral sale being invalid, at its incep- 
tion, is not allowed to be challenged in the nature of & mortgage; because his 
Lordship Rajadhyaksha J. has pointed out, 

“We therefore think that unless a transfer has ez facte resulted in the transfer of some intereat 
in the property, a debtor cannot come to the debt adjustment Court under Section 24 and ask 
us to determine that a transaction is in the nature of a mortgage, and that only a mortgagee’s 
interest had passed.” $ 
That being so, the debtor is unable to show that the vendee’s possession is the posses- 
sion of a mortgagee and this inevitably takes us to the conclusion that a debtor 
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is seriously faced with the plea of adverse possession taken by the vendee. For, the 
vendee may well reply to the vendor thus : 

“Under the common law, I have got a little now by adverse possession before you 
filed the application. You could not possibly get possession under the common law 
&nd the Bombay Agricultural Debtors Relief Act cannot be considered to have 
given a go-by to this right of mine, nor can it be considered to have given you, any 
fresh right or new starting point of limitation." 

It would, therefore, appear that it will be reasonable to suggest that in the case of 
&dverse possession by the transferee, from whom the vendor is unable to take posses- 
sion, he cannot seriously ask the Court to adjust the debt of the purchase money re- 
ceived by him, lest it would merely result in an award obliging him to pay back the 
pee money, without the corresponding benefit of an order of possession in his 

avour. 

This position logically requires the Court set up under the Bombay Agricultural 
Debtors Relief Act to decide » dispute if the vendee has obtained title by adverse 
possession. In some cases, there may be an honest dispute between the parties as 
to the actual date of the oral’contract or that of the delivery of possession, the vendor 
trying to show that his application is within 12 years from the date of the delivery 
of possession, and the vendee trying to show thst it is otherwise. The next difficulty, 
that comes in, is whether the Court set up under the Bombay Agricultural Debtors 
Relief Act, has jurisdiction to decide the question of adverse possession. This ques- 
tion is apparently not connected as such, with the adjustment ofany debt. This 
will be sufficiently clear from the very recent decision of our High Court in Jethabhat 
Rambhat v. Rao Laxmanrac' where Chagla C. J. observed :— 


“When the Court is trying issues as to possession, when the Court is trying issues as to the 
title of the plaintiff, when the Court is trying issues as to wrongful possession by the defendant, 
the Court is not trying any matter which has anything to do with a debt or with the adjustment 
of the. debt.” 

It is true that these observations are made while considering the question, if a suit 
for possession on title and for mesne profits could be transferred under s. 19 (7) of the 
Bombay Agricultural Debtors Relief Act, before & decree is passed in favour of the 
plaintiff, but they do lend support to the view, that the question of adverse possession 
is outside the jurisdiction of the Court, set up under the Bombay Agricultural Debtors 
Relief Act. This would also appear from s. 19 (6) of the Bombay Agricultural 
Debtors Relief Act which, as pointed out in Jethabhai Rambhat v. Rao Laxman- 
rao, contemplates a suit being transferred to the debt adjustment Court and yet cer- 
tain issues entirely unconnected with the adjustment of debts being tried by the 
civil Court. It is true that it is very difficult to say whether a certain issue is sim- 
ply unconnected with the adjustment of a debt or entirely unconnected with the ad- 
justment of a debt or somewhat unconnected with the adjustment ofadebt. Itis 
very difficult to demarcate the correct line or principle on which the connection of a 
certain issue with the debt should be judged. That is why, probably, their Lord- 
ships observed at p. 481 of this case as follows :— 

“We frankly confess that it is difficult to understand to what particular kind of cases sub - 
section 6 of Section 19 would apply.” 


The question then is, whether the plea of adverse possession is wholly unconnected 
or somewhat unconnected or connected, though remotely, with the adjustment of & 
debt ? Very probably, it is submitted that it is entirely unconnected with the ad- 
justment of the debt, and it could not be the intention of the Legislature to vest the 
jurisdiction of deciding the question of adverse possession in the Special Court, 
set up uader the Bombay Agricultural Debtors Relief Act. Formerly, the Boards 
were administering the Act and it would well be readily agreed, that the Boards 
could not have had jurisdiction to decide questions of adverse possession. Other 
instances of cases, where such questions are outside the jurisdiction of the 
Bombay Agricultural Debtors Relief Act Court are cases, where a debtor 
who has passed a sale-deed and who says that it is in the nature of a 
mortgage, also asks the Court to decide, alternatively, that it is void under 
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para. ll of Sch. III of the Code of Civil Procedure or that it was bogus and 
passed with a view to shield the land from the creditors. It appears, therefore, 
that in case of adverse possession, the debtor is put into a fix as it were, firstly, be- 
cause he is not allowed to show that transaction is that ofa mortgage, and second- 
ly, the Court has no jurisdiction also to decide the question of adverse possession. 
In fact the vendee may oust the jurisdiction by taking such a plea and sometimes, 
the Court might have also to decide if the plea is apparently bona fide, lest, every 
vendee will circumvent the provisions of s. 24 of the Act by the mere pleading that 
he is in adverse possession, though the oral sale is within 12 years. This question, 
therefore, is not free from difficulty, because it would be plausible to suggest, that 
no debt or charge can beadjusted, when the vendee is in possession for more than 12 
years before the application. 

(C) What is the position if the remedy of the vendee to enforce the charge is 
time-barred t 

The right of the vendor to get the debt of the puschase money adjusted depends 
upon the charge under s. 55 (6) (b). Let us assume a case where the vendee's right 
to enforce the charge is barred by the law of limitation under art. 132 of the 
Indian Limitation Act. Can the vendor apply for adjustment of a debt of which 
recovery cannot be made by the purchaser himself? In other words, take a case 
of a creditor who files an application on a pro-note which is time-barred. Such an 
application presumably is not tenable under the Bombay Agricultural Debtors Relief 
Act, because the valuable right of the plea of limitation, which could be exercised 
by a debtor in defence in a suit, could not be said to have been abolished by the 
Bombay Agricultural Debtors Relief Act. So, too, if a debtor files an 
application against the creditor to adjust the pro-note executed by him in his 
favour and of which recovery is time-barred, then logically, even the debtor's 
application will have to be dismissed, however honest he is. That being so, 
in some cases, the remedy of charge of the purchaser is likely to be- barred 
by the law of limitation, and if the purchaser cannot enforce the charge, 
it will be difficult to suggest that a debtor can force him to enforce it. Similarly, 
the question of limitation cannot be decided, without an inquiry as to when the 
money became due, under the third column of art. 132. It is submitted that this 
inquiry cannot be completed without going into the question, if the contract is legally 

ut an end to and in any case, as to when the right to ask for the purchase money 

sarisen. Incidentally, therefore, these questions will have to be gone into and it 
may be plausible to suggest that the question of limitation for the recovery of a 
debt is not unconnected with the adjustment of a debt. But while deciding the 
question of limitation, the question, as to who broke the contract and as to when it 
was broken, are all questions which are ordinarily tried by the civil Court and which 
are ordinarily outside the jurisdiction of the Special Court under the Bombay Agri- 
cultural Debtors Relief Act. 

ltis respectfully submitted therefore that all these questions are not free from 
difficulty and some clarification is necessary in ss. 19 and 24 of the Bombay Agricultur- 
ral Debtors Relief Act to avoid doubts. 


D. D. Survani. 





GLEANINGS. 
PEDESTRIAN CROSSINGS. 


Tr decision of the Divisional Court in Leicester v. Pearson ({1952] 2 All 
E.R. 71), which was the subject of an article at p. 367, ante, prompts some in- 
teresting questions. The Road Traffie Act, 1930, s. 12(1), already imposes a duty 
on motorists to drive with due care and attention. It might appear, then, that 
a motorist in breach of reg. 4 of the Pedestrian Grossings Regulations 1951 
must ipso facto be guilty of driving without due care and attention. If that 
were the case it might seem that there is no need for reg. 9 to provide a maxi- 
mum fine of £5 for a breach of reg. 4, since the penalties provided by s. 12(2) 
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and s. 113(2) of the 1980 Act are much greater dnd include disqualification. 
However, there is probably a practical difference in that whereas the prosecution 
must positively prove lack of care in a charge under s. 12(1), the absence of 
negligence is only a defence which the accused must establish in a charge under 
reg. 9 (see Harding v. Price [1948] 1 All E.R. 283). Another possible result 
of Leicester v. Pearson (supra) is that a motorist, who would be driving with 
sufficient care and attention were there no crossing in the vicinity, may be guilty 
of an offence under s. 12(1) of the 1980 Act if, when approaching a crossing 
near which there are people who may wish to cross, he does not drive in such 
a manner as to be able to accord precedence at very short notice to any pedes- 
trian who did wish to cross, even though in actual fact no one did wish to cross 
and the motorist was therefore never in breach of reg. 4. In other words, the 
mere existence of a crossing on a road may increase the general standard of care 
required of a motorist provided there are or may be people nearby who may 
wish to use the crossing. These suggestions presuppose that the standard of 
care required by s. 12(1) isthe same as that observed by a man who is not what 
the Divisional Court have characterised in Leicester v. Pearson (supra) as 

“negligent”. This degree of care is no greater than that required in the law 
of tort (see Andrews v. D.P.P. [1937] 2 All E.R. 552). Prima facie, therefore, 
a motorist held liable civilly should also be liable criminally under s. 12(1), but, 
of course, the greater burden of proof in criminal cases must frequently deter 
a prosecution. In any event it is to be hoped that the standard in all these cases 
is the same, and that the distinctions which the Courts already have to draw 
between the standards of care in manslaughter, reckless or dangerous driving, 
and driving without due care and attention, are not to be further multiplied.—L.J. 


Taz Wrws RicHTS IN Toe MATRIMONIAL Home, 
The Right To Share In The Choice 


Tus feminists seem hardly to have noticed the victory they have won as to 
the right of a wife to have her say in the choice of the matrimonial home. Yet 
it marks a very important step in the emancipation of women. To the Vic- 
torians it was axiomatic that even when the wife did not say submissively 
‘Whither thou goest I will go’’, the husband had the right to say ‘‘ Whither I 
go thou shalt come’’, and this attitude persisted right into the present century. 
Thus, even as late as 1940 Henn Collins, J. said: ‘‘We have not yet got to the 
point where the wife can decide where the matrimonial home is to be, and if 
the husband says he wants to live in such-and-such a place, then, assuming 
always he is not doing that to spite his wife, and that the accommodation is of 
a kind which one would expect a man in his position to occupy, the wife is 
under the painful necessity of sharing that home with him” (Mansey v. Mansey 
[1940] 2 All E.R. 424, at p. 424). The first breath of judicial dissidence was, 
however, blown in the following year by Lord Merriman, P., in King v. King 
[1941] 2 All E.R. 103) where he refused to accept the proposition that in all 
circumstances the husband has a right to determine where the matrimonial home 
shall be. The facts in that case were peculiar in that the husband, who was 
more than double his wife’s age, had retired from his employment before the date 
of the marriage while the wife carried on no less than three businesses at her 
own house which, before the marriage, the husband agreed should be the matri- 
monial home. Very soon after the marriage, and without any change of cir- 
cumstances having occurred, the husband went back on that agreement and 
sought to insist that the wife should come to live with him at his own house, a 
mile or so away from hers, whither he had removed himself. On these facts 
Lord Merriman held that the wife was justified in refusing to follow the husband 
to his house and that he, and not she, was guilty of desertion. The matter was 
dealt with much more generally by Denning, L.J., in Dunn v. Dunn ([1948] 2 All 
E.R. 822) where he held that the proposition that a husband has the right to 
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choose where the home shall be is not a proposition of law but one of good sense, 
arising from the fact that the husband is usually the wage earner and has to live 
near his work, and that it does not apply in all cases, His Lordship went on 
to say: ‘‘The decision where the home should be is a decision which affects 
both the parties and their children. It is their duty to decide it by agreement, 
and give and take, and not by the imposition of the will of one over the other. 
Each is entitled to an equal voice in ordering of the affairs which are their com- 
mon concern. Neither has a casting vote, though, to be sure, they should try 
so to arrange their affairs that they spend their time together and not apart. 
If sueh an arrangement is frustrated by the unreasonableness of one or the 
other, and this leads to a separation between them, then the party who has pro- 
duced the Separation by reason of his or her unreasonable behaviour is guilty of 
desertion ”’. 

There for the moment the matter stands. What St. Paul would have thought 
of Denning, L.J.’s dicta is a matter for conjecture, but, unless or until, the 
House of Lords decides otherwise, the law is thas husband and wife have an 
equal say in the choice of the matrimonial home, but that each must act reason- 
ably and with due consideration for the other. 


The Right To Remain Against The Husband 


Once the matrimonial home has been established the husband has no right at 
common law to turn the wife out of it so long as the marriage subsists. In 
Doe d. Merigan v. Daly ( (1846) 8 Q.B. 934) Lord Denman, C.J.. held that there 
was no abstract rule of law prohibiting a husband from maintaining an action 
for ejeetment against the wife. In Bramwell v. Bramwell ([1942] 1 All E.R 
137), however, Goddard, L.J., as he then was, suggested obiter that the husband 
eould only eject the wife if she were a trespasser, and that since an action for 
trespass is an action of tort a husband is prohibited from bringing it against 
his wife by s. 12 of the Married Women’s Property Act, 1882. The other mem- 
bers of the Court of Appeal sitting with Goddard, L.J., did not express any 
opinion as to these doubts, and in Pargeter v. Pargeter ([1945] I All E.R. 570), 
where the claim failed on its merits, Tucker, L.J., who delivered the leading 
judgment, with which the other members of the Court concurred, purposely re- 
frained from doing so. In Hutchinson v. Hutchinson [1947] 2 All E.R. 792), 
however, Denning, J., said unequivocally of the husband that ‘‘he could not gue 
her for ejeetment or trespass or any other tort’. The question is of academic 
interest only since a statutory remedy is provided by s. 17 of the Married Wo- 
men’s Property Act, 1882, and the powers of amendment given by C.C.R. Ord. 
VI, r. 7 (1) enable an action for ejectment to be, in effect, converted into an 
originating application under that section (Pargeter v. Pargeter, supra). 

Clearly the proper course, however, is for proceedings to be initiated under 
s. 17 which enables questions as to the title to or possession of property between 
husband and wife to be disposed of summarily. The effect of the earlier cases 
under the section with regard to possession of the matrimonial home were sum- 
mafised by Tucker, L.J., in Stewart v. Stewart ([1947] 2 All E.R. 813) as fol- 
lows. '' There is jurisdiction in the county court judge under this section to 
make an order for possession at the instance of husband or wife against the 
other spouse, but the cases show that, whether in that or some other form of 
proceeding, the Court will be very slow to make any order dealing with the legal 
rights of the parties which might have the effect of depriving either the wife 
or the husband of her or his right to occupy the matrimonial home. The cases 
show that... great care must be taken in a normal case where there is a subsist- 


‘ing marriage between husband and wife, the parties hitherto living together 


and no order having been made by the Divoree Court or by justices giving the 
one the right to live apart from the other, to see that the rights of the wife or 
the husband should be safeguarded in the order made. I do not think that the 
cases go beyond that. It must always be a question for the discretion of the 
Judge on all the facts before him whether in a particular case he makes the order 
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for possession which he clearly has jurisdiction to do". Tucker, L.J., referred 
to the eare that must be taken by the Court where no separation order has been 
made, but, in fact, it appears that the court’s discretion is unimpaired even by 
a decree of judicial separation. In Hutchinson v. Hutchinson (supra), 
Denning, J., pointed out that after such a decree, the parties still remain husband 
and wife. In making an order for permanent alimony the Court will take into 
account that the wife is still in the house but it cannot order her out except 
under s. 17 of the 1882 Act, and its discretion under that section is not affected 
by the decree. 

The extent of the jurisdiction conferred by s. 17 was recently exemplified in 
Lee v. Lee ([1952] 1 All E.R. 1299). There the application was made by the 
wife who feared that she might be turned out by a purchaser from the husband. 
The county court judge directed that she should be entitled to remain in the 
house until the husband provjded alternative accommodation, and that he should 
“take no step by sale or assignment of any right, title or interest which he now 
has in the said property or by any other act whatsoever create any right, title 
or interest in any other person to evict his wife and children or any of them 
from the matrimonial home or in any way interfere with their residence therein’’. 
The husband appealed on the ground that the county court judge had exceed- 
ed the powers conferred on him by s. 17, which, it was contended, does not 
authorise the interference with proprietary rights. This argument, however, 
failed to find favour with the Court of Appeal who held that the words of the 
section are in the widest possible form and enable the Court to make such order 
with respect to the title to or possession of the property in dispute as it thinks fit. 

An order under s. 17 will generally conclude with the words ''liberty to 
apply’’, and the effect of this was recently considered in Cristel v. Cristel ((1951] 
2 All E.R. 574). There the order, which was made by consent, provided that 
the wife should give up possession on the provision by the husband of suitable 
accommodation in the form of a ‘‘two or three bedroomed house or bungalow’’. 
The husband asked to have the order varied by the addition of the words ‘‘or 
flat’’ after the word ‘‘bungalow’’ but it was held that the words ‘‘liberty to 
apply” did not enable such variation to be made. Both Somervell and Denning, 
L.JJ.. thought, however, that they would have enabled the Court to remedy the 
position if there had been a complete change of circumstances, which Denning, 
L.J., partieularised as ‘‘if the wife was left by will another house or if she took 
an adulterer to live with her in this house." 


The Right To Remain Against The Husband’s Assigns 


In Thompson v. Earthy ([1951] 2 All E.R. 325) a husband, who had for good 
consideration given an undertaking before the magistrates that he would allow 
his wife and children to remain in the matrimonial home rent free, later sold 
the house to the plaintiff who took with full knowledge of the undertaking and 
proceeded to sue the wife in ejectment. Roxburgh, J., held that she was entitled 
to succeed on the ground that the wife had no *'legal or equitable interest in the 
premises whieh is capable of running with the premises so as to bind them in 
the hands of a purehaser". Doubt was, however, thrown on this decision in 
Errington v. Errington ([1952] 1 All E.R. 149) by Denning, L.J., with whom 
the Master of the Rolls appears to have agreed, as being inconsistent with the 
view that a licensor will not be permitted to eject a licensee in breach of a con- . 
tract to allow him to remain (Winter Garden Theatre (London), Ltd. v. Müle- 
nium Productions, Lid. [1947] 2 All E.R. 381) nor in breach of a promise on 
which the licensee has acted even if he gave no value for it (Foster v. Robinson 
[1950] 2 All E.R. 342). The result/ as Denning, L.J., said is that ‘‘contractual 
licences now have a forcg and validity of their own and cannot be revoked in 
breach of the contract. Neither the licensor nor anyone who claims through 
him can disregard the contract except a purchaser for value without notice". 
He thought, therefore, that if Foster v. Robinson had been cited in Thompson v. 
Earthy the decision in the latter case must have been different, 
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The next ease in this series was Bendall v. McWhirter ([1952] 1 All E.R. 
1307). There proceedings for possession were brought against the wife by the 
husband's trustee in bankruptey. Denning, L.J., once again expressed the view 
that the wife was in the position of a contractual licensee who has an interest 
valid in equity against the successors in title of. the licensor including the trustee 
in bankruptey. Romer, L.J., with whom Somervell, L.J., concurred, preferred, 
however, to rest his judgment on the ground that the debtor's right of dealing 
with the property was subject to the clog or fetter that the house had an oceu- 
pant whom he could not oust of his own volition ‘‘and that the trustee in bank- 
ruptey took subject to this clog.’ He suggested, however, that the trustee 
might be able to obtain an order that the wife should give up possession on a 
motion under s. 105(1) of the Bankruptey Act, 1914, when the Court would 
doubtless take into consideration the matters which would have been relevant 
if the husband had applied under s. 17 of the Married Women’s Property Act, 
1882. 

Finally we come to the very recent case of Ferris v. Weaven ([1952] 2 All 
E.R. 233). The husband in that case had told the wife in 1941 that he would 
“carry on paying on the house’’ provided she did not annoy him. In fact he 
paid the rates and mortgage instalments for ten years, but then he sold the 
house for a nominal sum to his brother-in-law who knew all about the arrange- 
ment with the wife and only bought to oblige the husband. The brother-in-law 
then brought an action for possession against the wife, and this action which 
was heard by Jones, J., failed on the ground ‘‘that the wife was a licensee with 
a contractual right to remain in this house’’ which arose from the arrangement 
in 1941 and was still in force when the sale was completed and the writ issued. 

The result of these cases is not altogether satisfactory. Thompson v. Earthy, 
though blown upon, has not been overruled, and no other member of the Court 
of Appeal has put the wife’s righta quite as high as Denning, L.J. Until her 
position vis a vis a purchaser is clarified by the Court of Appeal it seems that a 
wife who fears that her husband may sell over her head, and particularly where 
he has not expressly authorised her to remain in the house, will be wise to apply 
for an order in the terms of that granted in Lee v. Lee (supra). 


The Right To Remain Against The Landlord 


One further group of recent cases remain to be considered in each of which 
the landlord sought to recover possession of controlled premises in which the 
wife continued to live after being deserted by her husband. 

In the first case, Brown v. Draper ([1944] 1 All E.R. 246), the husband who 
was a statutory tenant continued to pay the rent after he had left his wife until 
he received notice to quit. The landlord then took proceedings to recover 
possession against the wife, without joining the husband as a party, but in 
which the husband appeared and admitted the notice to quit and said that he 
had no further claim on the house. The Court of Appeal held that no order 
could be made against the wife who was a licensee in the absence of the husband 
who was the tenant; and, further, that the husband could not lose the protection 
given him by the Rent Acts unless either an order was made against him or he 
yielded up possession, and that possession of the wife must be regarded as the 
possession of the husband. Lord Greene, M.R., who delivered the judgment of 
the Court of Appeal, added certain remarks, obiter, in which he suggested that 
the husband could give up possession ‘‘by removing his wife (or perhaps by 
revoking his permission to her to live there) and removing any furniture, ete.» 
which belongs to him’’, or that in proceedings for possession against the husband 
he could submit to an order being made against him for possession. Both these 
suggestions have, however, been disapproved in subsequent cases. 

In Old Gate Estates, Ltd. v. Alexander ([1949] 2 E.R. 822) the landlords 
or, more probably, their advisers had clearly studied Lord Greene’s observa- 
tions with considerable care and attempted to bring themselves within the four 
corners thereof. They induced the husband, who was a statutory tenant, to 
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sign two papers, one purporting to surrender the premises by agreement, the 
other revoking &ny authority the wife might have to remain in oeeupation. On 
the wife refusing to give up possession they instituted proceedings against the 
husband as well as against her. Before the hearing, however, the husband and 
wife became reconciled; he had returned to live with her in the matrimonial 
home and had completely changed his mind about his willingness to give up 
possession. The Court of Appeal held that he had never in fact given 
up possession as his wife and furniture had remained there all the time and 
that no order could, therefore, be made against him. It was not strictly neces- 
sary in the circumstances for the Court to consider the effect of the revocation 
of the wife's authority to occupy the premises, but Bucknill, L.J., said that he 
should have very great doubt whether the husband could lawfully revoke his 
permission to her to live there, unless she had been in the wrong in the matri- 
monial dispute. Denning, L.J., went considerably further, and resting him- 
self upon Hutchinson v. Hutthinson (supra), which had been decided by this 
time, said that the husband ds not entitled to turn the wife out without an order 
of the Court, and that even if she stays there against his wish she is lawfully 
there, and so long as she is lawfully there the house remains within the Rent 
Aets and the landlord ean only obtain possession if the conditions laid down 
by the Rent Acts are satisfied. 

In the third ease, Middleton v. Baldock ([1950] 1 All E.R. 708), which was 
not complicated by any question of reconciliation, the husband had not pur- 
ported to revoke the wife's authority to occupy, but in proceédings to which he 
was a party he did purport to admit the right of the landlord to possession on 
the ground that the contractual tenancy had come to an end. All the members 
of the Court of Appeal were of opinion that so long as the wife remained in 
possession the husband could not waive the protection of the Rent Acts and that 
his admission of the landlord’s right to immediate possession was futile and 
irrelevant. The judgment of Denning, L.J., is particularly interesting as tying 
up with matters and cases discussed earlier in this article. In the course of it 
he said: ‘‘There is still a special relationship between them [&e. husband and 
wife] which is recognised and regulated by the law, and one of the features of 
that relationship is that the husband cannot sue his wife for tort. He cannot 
sue her, for instance, in ejectment or trespass. He cannot as of legal right turn 
her out of the matrimonial home, even if he is the owner or the legal tenant 
of it. All he can do is to make an application to a Court under s. 17 of the 
Married Women’s Property Act, 1882, and ask the Court in its discretion to 
order his wife out: see Bramwell v. Bramwell and Hutchinson v. Hutchinson 
[supra]. In a case of the present kind where the husband has deserted his wife 
and she has nowhere else to go, no Court would order her out. She is, therefore, 
lawfully there, and so long as she remains lawfully there, the husand remains 
in occupation by her." 


The fourth case is Wabe v. Taylor (cf. p. 401, post) where the landlord 
sought to obtain possesfion of a dwelling-house within the Rent Restrictions 
Acts of which the husband was the tenant. The husband had deserted the wife 
but had left her the furniture and she remained in the house paying the rent. 
The wife had taken a lodger, and there was-evidence of an admission by her 
that the lodger was the father of & child to whom she had given birth. In the 
circumstances the landlord contended that the wife, by committing a matri- 
monial offence, had lost her right to remain in the house, but this contention 
was rejected on the ground that the question whether the wife had lost her right 
to protection by her misconduct was a matter between husband and wife. and 
not something on which the landlord could rely in order to eject the wife from 
the premses.— LJ. . 


Wok Wee o * t 
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THE BATESON PROPOBAL 

A suggestion that there should be a “brief exchange" to even out work among 
underworked and over-worked members of the Bar and to help practising solicitors 
was put forward to the Law Society’s Conference at Eastbourne by the President, 
Mr. D. L. Bateson (The Times, September 24, p. 3). Effeot may be given to this 
“brief exchange” by the setting up of a register at the Law Society showing the 
branches of the law or Courts in which barristers practise and the normal fees which 
they require for their services. So that no question of advertising can arise, the 
name of every practising barrister will be on this list. It is difficult to judge, from 
these brief references, how this register is to work and on what basis briefs are to be 
allocated, but some additional light on the proposal is thrown by letters which 
appeared in recent issues of the Law Soctety’s Gazette where one of the corresponden.s 
suggested that the “Law Society should organise a confidential information depart- 
ment to which solicitors wanting competent and reasonably priced counsel could 
apply for the names of those available" and “‘solicit&rs in possession of information 
concerning good rising juniors would, of course, supply the information confidentially 
to the department in the same way as members of the A. A. often forward the name 
of an hotel which they have discovered and found extraordinarily good.” The analogy 
. with an hotel register is indeed an arresting one. As we sit in our chair we 

picture solemn proceedings—before a sort of Star Chamber,—to determine the 
question whether a barrister should be moved from the two-star class to the group 
of five stars on the ground that he has been discovered and found extraordin: rily 
good. That as far as we can see, will be the end of practice, for he now comes under 
the Brief Exchange Regulations and since his fees, like those of luxury hotels, will 
be forwarded on application only, patrons who would normally be allocated to him 
will be diverted to the cheaper, and less comfortable though still reasonably clean, 
group of one, two or three-starred accommodation units. It may well be that the 
proposal contains, as another correspondent said, the germs of an excellent idea. 
but would it not be a little more appropriate if solicitors who bona fide do not know 
which counsel to brief were to apply to the Bar Council for a list of barristers who 
can undertake the work in question, but the problem of fees—and of competence— 
would be left to the good judgment of the solicitors themselves 1—1D.J. 


PROFESSIONAL PRIVILEGE 

The basis on which professional privilege rests has long been established. It 
is this —because of the complexity and difficulty of our law, litigation can only be 
properly conducted by professional men, and therefore it is absolutely necessary 
that a man, in order to prosecute his rights or to defend himself from an improper 
claim should have recourse to the assistance of professional lawyers and should be 
able to make a clean breast of the matter to the practitioners whom he consults (per 
Bir George Jessel, M.R., in Anderson v. Bank of British Columbia (1876) 2 Oh. D. 644, 
at p. 648). Itis a privilege which has been jealously guarded by the Courts as long 
as the history of the law goes. Recently the extent of the privilege has been con- 
sidered by the Court of Appeal in Conlons, v.Conlons, Ltd., ([1952] 2 All. E.R. 462). 
In that case the question was whether instructions by a clignt to a solicitor to settle, 
which the solicitors were admittedly free to communicate to the other side, were 
privileged. In such circumstances the rule of professional privilege may come into 
conflict with another rule of equal importance that if two parties come to an agree- 
ment prima facie they ought to be bound to the agreement. Thus, if two parties 
agree through their authorised agents, the agreement ought to be binding on the 
principal. If æ client says to & solicitor, who is his agent for this purpose, "settle 
this case for me on these terms,” it may be that the client also confers authority 
for the solicitor to tell the other side that he has his client's instructions to accept 
particular terms. If that be the case, then the client cannot subsequently claim 
privilege in respect of the instructions which he gave to his own solicitor to settle, 
because the existence of those instructions was not. confidential. Accordingly, 
the appeal was dismissed and it was emphasized that professional privilege extends 
only to confidential communications for the purpose of obtaining legal advice or 
assistance, — LJ. 
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The British Commonwealth: The Development of ts Laws and Constitutions : The 
Republic: of India. By. ALAN GrADBILL, M. A., I. C. 8., (Retd.), Barrister-at 
Law. Lonpown (w. c. 2): Stevens & Sons, Ltd., 119 and 120 Chancery Lane. 
1951. Roy 8 vo. Pages xii and 309. Price 21. 5s. net. 

Ts earlier volumes of this series referred to the laws and constitutions of Great 
Britain, Australia, Canada, New Zealand, and the Union of South Africa. This is 
the sixth volume in the series. It refers to the Republic of India. It is a bright, 
concise, and comprehensive survey of the new Constitution, which came into force on 
the declaration by India as a Republic on January 26, 1950. There is, first of all, a 
chronological table of events, beginning with the incorporation of the London East 
India Company in 1600 and ending with the declaration of the Republic of India on 
January 26,1950. It sets out first a brief recapitulation of the development of laws 
and the birth of institutions, administrative as well as executive, during the period of 
British occupation of India, which we find at work today. The legal system pre- 
vailing in Indis is traced from the early British rule and fitted into the machinery as 
it exists under the Constitution. This part deals in sufficient detail with the funda- 
mental rights, criminal law, procedure in civil Courts, laws affecting capacity 
and status, personal laws of Hindus and Muslims, lawsrelating to property, contract, 
industry, communication, and profession. In short, this book gives an admirable 
and interesting analysis of our Constitution, which one may read with pleasure and 
profit. The Constitution has been at work for nearly 3 years. To work it satis- 
factorily “the majority must be mindful of the feelings of the minority, and the 
minority must be willing to accept the decisions of the majority”. It is worthwhile 
noting that “the British practice of making the executive responsible to the legis- 
lature has been combined with a Constitution, federal in form, which derives from 
the American model, but with features which suggest that the tedency in all fede- 
rations to concentrate power in the centre will make more rapid progress than 
in America or Australia. The Constitution at its inception is, perhaps, more 
federal than Canada’s and certainly less federal than Australia's". 


Trial of A. A. Rouse. (Notable British Trials Series). Edited by Miss HELEN 
Normanton, B.A., of the Middle Temple, Barrister-at-Law. | EnprNBURGH: 
William Hodge & Co., Ltd., 12 Bank Street, Lonponw: William Hodge & Co., 
Ltd., 86 Hatton Garden, mo. 1. 1952. Second Edition. Demi 8 vo. Pages 
xii and 816. Price 15s net. 

RousE's case depended entirely on circumstantial evidence. Rouse insured 
his car for £1,000 against its destruction by fire involving the death of a passen- 
ger or the owner. The car was found in flames with the charred corpse of an 
unidentified person in it, on a publie road at the middle of night. A wooden 
mallet, with human hair on its side, was found a few feet away from the burning 
car. A bare-headed man was seen by two pedestrians at some distance from the 
car emerging from a side-field. He was later identified as Rouse. If Rouse 
had behaved discreetly and kept to the golden rule of silence, he would probably 
have saved himself from the gallows. He served as a soldier in the first World 
War, and was invalided home. He married Lily Watkins, who proved herself 
an ideal wife, but Rouse lost interest in her as she bore no children. Rouse 
embarked on the career of a gay Lothario. He first contacted intimacy with 
Helen Campbell, a servant girl, with whom he contracted a bigamous marriage, 
and had two children by her. His next victim was Nellie Tucker, who became the 
unmarried mother of two daughters. The third one to fall under his spell was 
Ivy Jenkins, with whom he entered into marriage and made her pregnant. Be- 
sides these he charmed nearly 80 girls to surrender their virtue to him. The 
evidence about Rouse’s escapades was not admitted at the trial in obedience to 
the dictum in Makim’s case. Rouse’s case is noteworthy for the fact that it was 
the first case in which wireless telegraphy was used to summon a witness. At 
the trial no effort was spared to save Rouse, but the chain of circumstances wove 
itself inextricably round him. As pithily remarked by the editor, Rouse was 
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a war product and a war tragedy. The war only markedly helped his moral 
ruin. ‘ 


Indian Limitation Act. By H. C. Mrrra ; Thirteenth Edition, by HEMANTA KUMAR 
Basu, M. A. B.L, Advocate, Caloutta High Court. CarourrA: Estern Law 
House, Ltd., 54 Ganesh Chunder Avenue. 1952. Thirteenth Edition. Roy 
8 vo. Pages Ixxxviii and 977. Price Rs. 16. 

Ir is sad to note that the learned editor who took pains to bring this book up to 
date both as regards the text and the case-law did not live to see the book in its 
final form. A book that has successfully passed through 13 editions does not stand 
in need of a detailed review. The text of the Indian Limitation Act is revised and 
inoludes the latest legislative amendments. The case-law, which is legion, is accu- 
rately modernised. It involved excision of obsolete matter, re-writing of old matter, 
and adding of new matter in the light of recent cages. The editing work has been 
done in a creditable manner. The annotation is divided and sub-divided into cognate 
groups, each of which is headed by & caption printed*in heavy type. The book is 
calculated to serve the lawyer in his chamber and also in the Court-house. 


Reports on Investigations in Korea and China. March-April 1952. Brussexs (Bel- 
gium): International Association of Democratic Lawyers, 70 Avenue Legrand. 
Sole Distributors: Collet’s Holdings Limited, 45 Museum Street, London w. c. 1. 
1952. Demi 8 vo. Pages 56. Price 2s. 6d. 

Tax world today seems to be face to face with a powder magazine, which any 
tiny spark might explode. In the early thirties, the oivil war in Spain turned out to 
be the precurser of the Second World War. Let us fervently hope that the Korean 
War doesnot similarly becomes prelude to the third World War. War is after alla cruel 
game. It makes the brute jump out of man, and commits him to diabolical deeds 
of heart-rending horror and calculated cruelty. In the present war in Korea, charges 
have been made of waging bacteriological warfare, using chemical weapons and carry- 
ing out massacres, murders and other atrocities. These led the International 
Association of Democratic Lawyers at Brussels to appotut a commission comprising 
of lawyers from Austria, Italy, Great Britian, France, China, Belgium, Brazil and 
Poland to proceed to the affected areas and investigate the charges made. The 
commission have done so, and made their report, which is well-worth a perusal. 
The Association intend to publish the evidence of witnesses and documentary 
evidence, which promises to be interesting reading. 


The Indian Evidence Ac. By NosumvaN H. JHABVALA; B.A., LL.B., Advocate 
(0.8.), Bombay High Court. Bompay: C. Jamnadas & Co., Princess Street. 
1952. Sixth Edition. Roy. 8 vo. Pages xxx and 100. Price Rs. 4-4-0. 

Lixa the Indian Penal Code, the Indian Evidence Act of 1872 is a triumph of 
Indian Legislation. It has stood almost without amendment for 80 years. The wide 
field of evidence is here mapped out into 167 sections, each one of which is expressed 
in crystal clear language, which admits of no loopholes of interpretation. Nearly 
50 years ago Mr. G. C. Whitworth essayed to pick holes fn the theory of relevancy, 
but the scheme of relevancy as embodied in the Act withstood the criticism and has 
admirably stood the test of time. .The present book is an analysis of the provisions 
of the Act, and is meant to help students in revising their studies for purposes of 
examination. 
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SUPREME COURT. 





Present : Mr, Justice Fazl Ali, Mr. Justice Mahajan and Mr Justice Mukherjea. 


THE COMMISSIONER OF EXCESS PROFITS, BOMBAY CITY v. LAKSHMI 
SILK. MILLS, LIMITED.* 

Exess Profits Tan Act (XV of 1940), Sec. 2 (5)—Assesses manufacturing silk cloth installing plant 
Jor dyeing silk—Aassessec, unable to make use of plant, letting it out on rent—Amount of rent 
received by assesses whether profits from business. 

The assesseo company was a manufacturer of silk cloth and as s part of its business it 
installed a plant for dyeing silk yarn. During the chargeable accounting period owing to 
difficulty in obtaining silk yarn on account of war it could make n» use of this plant. Tho 
88868866 company let out the plant to another company at & certain rent. The Excess 
Profits Tax Officer included the sum of Ra. 20,005 realized aa rent in the profits of the business 
of the assessee company and held that excess profite tax was payable on this amount. On 
the question whether the assessee company’s income of Rs. 20,005 was profits from 
business within the meaning of s. 2 (5) of the Excess Profits Tax Aot, 1940, aad was, thereforo, 
liable to pay excess profits tax :— 

Held, that it was part of the normal activities of the asseasee company's business to earn 
money by making use of its machinery by either employing it in its own manufaoturing 
concern or ti mporarily letting it to others for making profit for that business when for the 
time being it could not itself ran it; 

that the dyeing plant had, therefore, not ceased to be a commercial asset of the assesses 
com, any; and 

that, therefore, the income of Ea. 20,005 earned by the assessee company waa chargeable 
to excess profits tax under s. 2 (5) of the Excess Profits Tax Act. 

I. R. O. v. Iles! and Croft v. Sywell Aerodrome, Ltd.,* distinguished. 
I. R. C. v. Broadway Car Co.*, referred to. 

A commercial asset susceptible of being put to & variety of different uses in which gain 
might be acquired, and whichever of these uses it was put to by the assessee, the profit earned 
is a user of the asset of the same business. A mere substituted use of tha commercial asset 
does not change or alter the nature of that asset. Whatever the commercial asset produces 
ie income of the business of which it is an asset, the process by which the asset makes the 
income being immaterial. 

Sutherland v. The Commissioner of Inland Revenue *, referred to. 

The yield of income by € commercial asset is the profit of the business irrespective of the 
manner in which that asset is exploited by the owner of the business. He is entitled to 
exploit it to his best advantage and he may do so either by using it himself personally or by 
letting it out to somebody else. 

Decisions of the English Courte given under the Finance Act, the scheme of which is 
different from the Indian Income, tax statutes, are not always very helpful in dealing with 
matters arising under the Indian: aw, and analogies and inferences drawn. from those decisions 
are at times misleading. 

Semble. The case of an owner of land letting out his land and carrying on exploitation of 
part of that land by selling gravel out of it would fall under a. 9 of the India 1 “Income-tax 
Act, 1922, as income earned, no matter by whatever method from land, and specifically 
dealt with by that section. , 

* Decid d, September 18, 1961. Appeal 2 [1942] 1 All E. R. 110. 


from Bombay. 3 [1946]2 Al E. R. 609, ` 
1 [1847] TAU E.R. 798. 4 (1918) 12 T O 63. 
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Tru facts of tlie case appear at 50 Bombay Law Reporter 328. 


S í 
M. C. Setalvad, Attorney-General for India, with Gopal Singh, for the appellant. 
N. C. Chatterjee, with B. Sen, for the respondent. 


Mamasan J. The sole controversy in this appeal centres round the point as 
to whether or not excess profits tax is payable on the sum of Rs. 20,005 received by 
the respondent from Messrs E. Parekh & Co. by way of rent for the dyeing plant 
let out to them during the chargeable accounting period. 

The respondent (Sri Lakshmi Silk Mills Ltd.) is a manufacturer of silk cloth, and 
a8 & part of its business it installed a plant for dyeing silk yarn. During the charge- 
able accounting period January 1, 1943, to December 31, 1943, owing to difficulty in 
obtaining silk yarn on account of the war it could make no use of this plant and it 
remained idle for some time. On August 20, 1943, it was let out to Messrs E. 
Parekh & Co. on a rent of Rs. 4,001 per month. Ehe Excess Profits Tax Officer by 
his assessment order dated June 11, 1945, included the sum of Rs. 20,005 realized as rent 
for five months in the profits of the business of the respondent and held that excess 
profits tax was payable on this amount. This order was confirmed on appeal by the 
Ape Assistant Commissioner, and on further appeal by the Income-tax Tribunal. 

e Tribunal, however, on being asked referred the following question of law to the 
High Court for ite opinion : 

“Whether in the circums tances of the cage, the assessoe's income of Rs. 20,005 s profits from 
business within the meaning of seotion 2 (5) of the Excess Profita Tax Act and therefore or other- 
wise liable to pay excess profite tax ?” ; 

The High Court answered the question in the negative. This is an appeal by special 
leave from this decision. ' 

It was contended on behalf of the Commissioner before the High Court that the 
dyeing plant was & commercial asset of the assessee’s business for the purpose of 
earning profit, and if this commercial aseet yielded income to him in any particular 
manner, it was income from the assessee’s business for the purpose of the Excess 
Profits Tax Act. It was said that it was immaterial whether a commercial asset 
yields income by use of the assessee himmelf or ita being used by someone else. 
This contention was disposed of by the learned Chief Justice in these words (50 Bom. 
L. R. 828, 880) :— 

“Air. Joshi seems to be right but with this qualification that the commercial assst must be at 
the time it was let out in a condition to be used as a commercial asset by the assessee. If ib has 
ceased to be a commercial asset, if ita use as a commercial asset has been discontinued, then if the 
gasessee lots it out, he is not putting to use something which is a commercial asset at the time. 

Now, on the facte found by the Tribunal it is clear that when the assessee let out thia dyeing 
plant, it had remained idle for some time. He could not obtain silk yarn on account of the war 
and tterefore it was not possible to make use of it as a commercial asset as far as the assessee 
himeelf was concerned and it was only for that reason that he let it out to Mesars E. Parekh & Co. 
I can understand the principle ^or which Mr. Joshi is contending vhat it makes no difference what 
an asseasee does with a commercial asset belonging to him. He may use it as he likes. So long 
aa it yields income it is the income of his business. Various cases pave been cited at the bar and 
I think that those cases though apparently conflicting are reconoilable if we accept this principle 
to be the correct principle and app'y this ratio as the ratio emerging from these cases and I will 
state the principle and the ratio again that if an assessee derives income from a commercial 

asset which is capable at the time of being used as a commercial asset, then it is income from his 
business, whether he uses that commercial asset himself or lete it out to somebody else to be used. 
But if the commercial asset is not capable of being used as such, then ite being let out does not 
result in an income which ia the income of the business”. 

Mr. Justice Tendolkar concurred in this view and observed as follows (50 Bom. 
L. R. 828, 885 )J— 

“The ratio of all these cases to my mind is that f there is a commercia Jasset whioh ‘s capable 
of being worked by the assessee himself for the purpose of earning profits and the asseesee in- 
stead of doing so, either veluntarily allows someone else to use it on payment of a certain sum or is 
compelled by law to allow it to be used in such manner, then what he receives is income from 
business. But if the commercial asset has ceased to be a commercial asset n the hands of the 
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869ceeoe and thereafter he gets what he can out of it by letting it out to be used by others, then the 
rent he receives is not income from any business that he carries on.” 

The learned Attorney General pointed out that the nature of a commercial asset 
is not changed because a particular person is unable to use it. The inability of the 
agsessee to make use of it in certain circumstances does not in any way affect the 
nature of the asset and cause an infirmity in the asset itself. It was contended 
that when the dyeing plant became idle for a short time during the chargeable 
accounting period, it did not cease to be a commercial asset of the respondent for 
it had no other businees ; that all the assets of the respondent including the dyeing 
plant were the assets of the business, that whatever income was derived by the 
use of these assets including the income that an asset fetched by its being let out 
was the business income of the assessee, and that there was no warrant in law for 
the proposition that a commercial asset which yields income must be used as an 
asset by the respondent himself before its income becomes chargeable to tax. 

The learaed counsel for the respondent urged that as soon ae the assessee found 
difficulty in obtaining yarn the dyeing plant became redundant for its business and 
ceased to be an asset of its business, and any income derived from the rent by letting 
out this asset was income received by the assessee from other sources and therefore 
was not chargeable to excess profits tax. 

In our opinion, the contention raised by the learned Attorney General is sound. 
The High Court was in error in engrafting & proviso on the rule deduced by it from 
the authorities considered by it, to the effect that a commercial asset of a business 
concern which yields income must at the time it was let out be in a condition to be 
used as a commercial asset by the assessee himself. We respectfully conour in the 
opinion of the learned Chief Justice that if the commercial asset is not capable of 
being used as such, then its being let out to others does not result in an income which 
is the income of the business, but we cannot accept the view that an asset which was 
acquired aud used for the purpose of the business ceased to be a commercial asset 
of that business as soon as it was temporarily put out of use or let out to another 
person for use in his business or trade. The yield of income by a commercial asset 
is the profit of the business irrespective of the manner in which that asset is exploited 
by the owner of the business. He is entitled to exploit it to his best advantage and 
he may do go either by using it himself personally or by letting it out to somebody 
else. Suppose, for instance, in a manufacturing concern the use of its plant and 
machinery can advantageously be made owing to paucity of raw materials only for 
six hours in a working day, and in order to get the best yield out of it, another person 
who has got the requisite raw materials is allowed to use it as a licensee on payment of 
certain consideration for three hours; can it be said in such a situation with any 
justification that the amount realized from the licensee is not a part of the business 
income of the licensor? In this case the company was incorporated purely as a 
manufacturing concern with the object of making profit. It installed plant and 
machinery for the purpose of its business, and it was open to it if at any time it 
found that any part of ite plant “for the time being" could not be advantageously 
employed for earning profit by the company itself, to earn profit by leasing it to 
somebody else. It is diffioult to hold that the income thus earned by the commer- 
cial asset is not income from the business of the company that has been solely in- 
eorporated for the purpose of doing business and earning profite. There is no 
material whatever for taking the view that the assessee company was incorporat- 
ed with any other object than of carrying on business or trade. Owning properties 
and letting them was not a purpose for which it was formed, and that being so, the 
disputed income cannot be said to fall under any section of the Indian Income-tax 
Act othar than s. 10. Cases of undertakings of this nature stand on an entirely 
different footing and sre distinguishable from cases of individuals or companies 
acquiring lands or buildings and making income by letting them on hire. These 
latter cases may legitimately fall under the specific provisions of s. 9 or s. 12, though 
the High Courts in this courftry are by no means unanimous on this subject ; but 
for the purpose of this case it is unnecessary to resolve that conflict. 

Yt may be observed that no general principle can be laid down which is applicable 
to all cases, and each oase has to be decided on its own circumstances. Decisions of 
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English Courts given under the Finance Act, the scheme of which is different from the 
Indian Income-tax statutes, are not always very helpful in dealing with matters 
arising under the Indian law, and analogies and inferences drawn from those decisions 
are at times misleading. We, however, are in respectful agreement with the observa- 
tions of Lord President Strathclyde in Sutherland v. The Commissioners of Inland 
Revenue! that a commercial asset susceptible of being put to a variety of different 
uses in which gain might be acquired, and whichever of these uses it was put to by 
the appellant, the profit earned was a user of the asset of the same business. 
mere substituted use of the commercial asset does not change or alter the nature of 
that asset. Whatever the commercial asset produces is income of the business of 
which it is an asset, the process by which the asset makes the income being im- 
material. 

Mr. Chatterjee for the respondent stressed the point that as the dyeing plant in 
the present case could not be made use of by the assessee in its manufacturing business 
owing to the non-availability of yarn, it ceased to bê a commercial asset of the busi- 
ness of the assessee and became redundant to that buginess, and that being so, any 
income earned bv this asset which had caased to be a commercial asset was not an 
income of the business but must be held to have been derived from a source other than 
business and fell within the ambit of s. 12 of the Indian Income-tax Act, and on this 
income excess profite tax was not payable. He contended that the facta of this case 
were analogous to the case of I. R. C. v. Iles* and it should be similarly decided. In 
that case the taxpayer carried on the business of sand and gravel merchant on certain 
land and atthesametimehe granted licences to three firms to enter his land and win 
gravel for themselves in return for which he received from them a royalty for each 
cubic yard of gravel taken away. It was held that the royalties were not part of 
the profits of the business because, in granting the licences, the taxpayer was 
exploiting his righte of ownership in the land and was not carrying on his business 
of a sand and gravel merchant. The income was held taxable as an income from an 
investment and did not fall under schedule D which concerns profits earned from a 
trade. Mr. Chatterjee also laid emphasis on the observations of Lord Greene M. 
R. in Croft v. Sywell Aerodrome, Lid.,? wherein the learned Master of the Rolls ob- 
served as follows (p. 118): ° ' 


“,. I cannot myself see that a person who leases the land to others, or grante licences to 
others to come upon it is doing anything more than exploiting his own rights of property, even 
if tho tenant or licensee ig, by the terms of the lease or licence, entitled himself to carry on a trado 
uron the land". 

It was urged that what the assessee was doing in this case was exploiting his rights 
of property by letting the dyeing plant to other persons precisely in the same manner 
as the owner of land in the case cited above waa exploiting his own rights to pro- 
perty by granting a licence to another to come on his land. The argument, in our 
Opinion, Vous bg GAME is fallacious. The analogy between the case of land and 
of a dyeing plant for the purpose of taxing statutes is inappropriate. The distinc- 
tion becomes apparent from the following passage which occurs in Tucker L. J.’s judg- 
ment in Iles’s case‘ (p. 801) :— 

“Then it was suggested by counsel for the Crown that the case was like the I.R.C. v. Desoutter 
Brothers, Lid.* where it was held that, if you make use of a patent in your business and also receive 
royalties from the use of the patent by others licensed to use it, those royalties cannot be regard- 
ed as receipts from an investment. In other words, the door has to be either open or shut. A 
patent is either n investment orit is not. The suggestion was that freehold land is in the 
game position, and if you carry on business on part of it whatever you do with the rest by way of 
licensing or ‘etting cannot be regarded as producing income from investment. That however, is 
dead in the teeth of the judgment in the Broadway Car Co. case®. The same argument waa tried 
there, but Tucker L J. said he thought the Desoutter case had very little to do with it, as there was 
a great difference between land and a patent and he did not think the Desoutter case throw any 
light on the matter...A patent is quite different from freehold lgnd." 

1l (1918) 12 T. O. 63. 4 [1947] 1 AH E. R. 798. 


2 [1047] 1 Al E. R. 798 6 [1946] 1 All E. R. 58. 
8 [19042] 1 Al] E.R. 110. . 6 [1946]2 AH E.R. 608. 
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These observations appositely apply to the case of a company incorporated for 
the purpose of doing business and earning profit by the process of manufacture. 
Letting out à part of its machinery in & certam situation in order to make the busi- 
ness advantageous as a whole does not alter the nature of the income. The case of an 
owner of land letting out his land and carrying on exploitation of part of that land 
by selling gravel out of it, as at present advised in our opinion, would fall under s. 9 
of the Indian Income-tax Act, as income earned, no matter by whatever method from 
land, and specifically dealt with by that section. The observations therefore made 
in Iles's case can have no apposite application to the case of a manufacturing concern 
letting out a part of ita machinery temporarily which it cannot advantageously use 
itself. 

Mr. Chatterjee also laid stress on the decision of the Court of Appeal in J. R. C. 
v. Broadway Car Co. In this case the company carried on the business of motor 
car agents and repairers on land held on lease from 1935 to 1956 at an annual rent of 
£750. By 1940 the company’s business had dwindled under war conditions to such 
an extent that no more than one-third of the land was required. In those circum- 
tances the remainder was sublet for fourteen years at an annual rent of £1,150. The 
general commissioners of income tax decided that the difference of £ 400 between the 
outgoing of £ 750 for the land retained and the incoming of £ 1,150 for the land dis- 
posed. of was “income received from an investment," and, the business not being one 
within the special categories mentioned in the Finance Act, 1939, that £ 400 was 
not taxable. It was held that the word “investment” must be construed in the 
ordinary, popular sense of the word as used by business men and not as & term of 
art having a defined or technical meaning and that it was impossible to say that the 
commissioners had erred in law in coming to the conclusion that the transaction re- 
sulted in an investment. Scott L. J. in delivering his judgment laid emphasis on 
the point that after the business of the company had dwindled, it partitioned part 
of the land from the rest and sublet it by installing a heating apparatus for the sub- 
lessee. It was found that war conditions had reduced the company’s business to 
very small proportions and they cut their loss by going out of business in respect of 
the major part of their land and put it out of their power for 14 years to resume busi- 
ness there. In this situation it was observed that in that case they were dealing 
with part of the property of the company which had become redundant and was 
sublet purely to pte income,—a transaction quite apart from the ordinary busi- 
ness activities of the company. It was pointed out that the question whether a 
particular source of income was income or not must be decided, as it could be, ac- 
cording to ordinary commonsense principles. 

The short question to decide in this case is whether on the facts found, it could 
be said reasonably that the dyeing plant had become redundant for its business as a 
silk manufacturing concern, simply by the circumstance that for the time being it 
could not be used by it personally for the purpose of dyeing silk yarn owing to the 
non-availability of yarn. It is difficult to conceive that the company would not have 
immediately started dyeing yarn as soon as it became available. Instead of dyeing 
yarn, another person was allowed to dye jute (we are told), the assessee company 

ing income out of its use as a commercial asset. In this situation it is not possible 
to hold that the income thus earned was not a part of the income of the business and 
was not earned for the business by its commercial asset or that this commercial asset 
had become redundant to the company’s business of manufacture of silk. The 
analogy of Broadway Car Co., Lid., therefore, does not hold for the decision of the 
present matter. : 

We are therefore of the opinion that it was a part of the normal activities of the 
assessee's business to earn money by making use of its machinery by either employing 
it in its own manufacturing concern or temporarily letting it to others for making 
profit for that business when for the time being it could not itself run it. The High 
Court therefore was in error in holding that the dyeing plant had ceased to be a 
commercial asset of the asseatee and the income earned by it and received from the 
lessee Messrs E. Parekh & Co. was not chargeable to excess profits tax. The resul* 


1 (1946) 2 AN. E. R. 600. 
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therefore is that we hold that the answer returned by the High Court to the question 
referred to it by the Tribunal was wrong and that the correct answer to the question 
would be in the affirmative and not in the negative. 

The appealisallowed, but in the circumstances of the case we make no order as to 
costs. We have not thought it necessary to refer to all the cases cited at the bar as 
none of them really is in point on the short question that we were called upon to 
decide and analogies drawn from them would not be helpful in arriving at our de- 


cision. 
Appeal allowed. 


Agent for appellant: P. A. Mehta. 
Agent for respondent: P. K. Chatterjee. 


Present : Sir Harilal Kania, Kt., Ohéef Justice, Mr. Justice „Mahajan and Mr. Justice N. 
Chandrasekhaar Atyar. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY v. THE FINLAY MILLS, 
LTD.* 

Indian Income-ta» Act (XI of 1922), Sec. 10 (2) (xv)—Textile mill-Eopend ture inourred $n 
registering for first time trade mark— Whether such expenditure revenue expendtture—Hzemp- 
tion from assessment—Trads Marke Act (V of 1940). 

The assessee was a textile mills company carrying on business of manufacturing and selling 
textile goods. For the relevant accounting period the assessee claimed the expenditure 
incurred by it in registering for the first time its trade marks which were not in use prior to 
February 25, 1987, as revenue expenditure and an allewable deduction out of its income for 
the period under s. 10 (2) (zo) of the Indian Income-tax Act, 1922:— 

Held, that the expenditure incurred by the assessee in registering its trade marke was a 
revenue expenditure and was an al'owable deduction under a. 10 (2) (er) of the Act. 

The advantage derived by the owner of the trade mark by registration fells within the 
class of revenue expenditure. The fact that a trade mark after registration cou'd be separa- 
tely assigned, and not as a part of the goodwill of the business only, does not also make the 
expenditure for registration & capital expenditure. That is only an additional and incidental 
facility given to the owner of the trad) mark. It adds nothing to the trade mark itself. 

In re Century Mills Oo., Ltd..! approved. 
Henriksen v. Grafton Hotel, Ltd.,* distinguished. 

British Insulated and Helsbey Cables v Atherton? and Southern v. Borax Consolidated, 

L4d.,* referred to. ` 


Tax Finlay Mills, Ltd. (assessee), was a textile mills company carrying on business 
of manufacturing and selling textile goods. For the assessment years 1943-44 and 
1944-45 the assessee incurred some diture in connection with registration of its 
trade marks. Some of the trade-marks registered were in existence and were conti- 
nuously in use on or before February 25, 1937, and others were not in existence or 
use. In respect of registration expenses of trade-marks which were in use prior to 
February 25, 1937, the income-tax authorities allowed the cost of registration as a 
revenue deduction, but declined to allow the expenditure of registration of such trade- 
marks as were not in existence prior to February 25, 1937. 

On appeal the Income-tax Appellate Tribunal relied upon In re Century Mills 
Co., Ltd.5, and allowed the expenditure as a revenue deduction which was disallowed 
by the Income-tax authorities. The Tribunal observed in its order as follows :-— 


“There is nothing in that judgment which leads to the conclusion that the nature of such 
payments varies according ag the registration was in respect of trade marks continuously in use 
before that date or were not go in use. It is to be noticed that initial registration of a trade mark 
enures only for a period of seven years from the date of such registration and on the expiry of 


* Decided, October 1, 1951. Appeal from 3 [1926] A. C. 206. 

Bombay. 4 (1940) 10 I. T. R. (Supp.) 1. 
1 (1946) 49 Bom. L. R. 52. 5 (1948) 49 Bom. L. R. 59. 
2 [1942] 2 K. B. 184. f 
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seven years, registration has again to be effected by payment of another fee, the registration being 
extended for another period of 15 years.” 


The following question of law was referred to the High Court, Bombay :— 
“Whether, on the facta of the case, the expenditure incurred by the assessee company in 
registering for the first time ita trade marks which were not in vee prior to February 25, 1987, 


is revenue expenditure and an allowable deduction ander section 10 (2) (zv) of the Indian Income- 
tax Aot ?" 


The High Court answered the question in the affirmative. The following judgment 
was delivered by Chagla C. J. on March 25, 1949 :— 


CnmaanA C. J. The question that we have to consider in this reference is wholly 
covered by a recent decision of this Court reported in Inre Century Mills, Oo., Lid.! 
In that case thisCourt held that the expenditure incurred forapplying for trade mark 
under the Trade Marks Act anexpenditure attributable to revenue inasmuch as 
it was reonrring and it did not ring into existence an asset or an advantage for the 
enduring benefit of the tradesand also that the expenditure was incurred wholly and 
exclusively for the purposes of the aasessee’s business. 

Now, in this case the agsessees, the Finlay Mills. Ltd., also claimed that the expendi- 
ture incurred by them with regard to the registration of their trade mark was a re- 
venue expenditure. The department contested this on the ground that the case of the 
assessees was distinguishable from the case which we decided in Century Mills 
Co's case and th» distinction sought to be made is this : whereas in the decided case 
the trade marks were in existence before February 25, 1937, in the case before us they 
came into existence after February 25, 1037. The Tribunal rejected the contention 
of the department. Now, Sir Jamshedji has tried to persuade us that the case de- 
cided by ur is really distinguishable. I am afraid it is not possible to do go. All 
that Sir Jamshedji can contend is that prior to February 25, 1937, a suit could lie 
for an infringement of the trade mark which was not registered and after February 
25, 1937, such a suit would not lie unless the trade mark was registered and, therefore, 
Sir Jamshedji contends that when you havea trade mark registered after February 25, 
1937, you acquire a new right, namely, & right to file a suit for the infringement of 
the trade mark. That really is not the position. Under the Trade Marks Act, a 
right to file a suit exists in respect of all trade marks which are registered, whether 
they were in existence prior or subsequent to February 25, 1037 ; but a special con- 
cession is made in favour of trade marks which were in existence prior to February 25, 
1937, and that concession is that a suit could lie even in respect of these trade marks 
if they were not registered. But assuming that a special right does come into exis- 
tence, which I very much doubt, what we held in the decided case was that such a 
right must be of an enduring character in order to make the expenditure a capital 
expenditure. It is not disputed that in this case as in the other the trade mark only 
endures for a period of seven years after which a fresh application for a trade mark has 
to be made. If the duration of the trade mark is only seven years, it does not pos- 
sess that permanency which is required in order to make ths expenditure a capital 
expenditure and in order to bring into existence a benefit of an enduring character. 
In my opinion, the decisien to which I have referred applies, and the answer to the 
question must be given on that basis. ] 

The result, therefore, is that the answer to the question must be in the affirmative. 

Commissioner to pay the costa. 


TENDOLEAR J. I agree. 
The Commissioner of Income-tax, Bombay, appealed to the Supreme Court. 
M. C. Setalvad, Attorney-General for India, and G. N. Joshi, for the appellant. 
R. J. Kolah, for the respondent. . 
Kaxa C. J. This is an appeal from a judgment of the High Court at Bombay, 
and it arises out of the opinion expressed by the High Court in respect of a question 
1 (1946) 49 Bom. L. R. 52. 


8 - - THE BOMBAY LAW REPORTER. [vor. LIV. 


submitted to it by: the Income-tax Tribunal The material facts are these. The 
respondent is a textile mills company carrying on business of manufacturing and 
selling textile goods. For the assessment years 1943-44 and 1944-45, covering the 
accounting period ending with the calendar years 1941, 1942 and 1943, the respondent 
claimed the expenditure incurred by it in registering for the first time its trade marks , 
which were not in use prior to February 25, 1937, as revenue expenditure and an 
allowable deduction out of its income for the said periods, under s. 10 (2) (xv) of the. 
Indian Income-tax Act. Following the decision of the Bombay High Court in 
In re Century Mills Co., Lid.,! the Tribunal allowed the claim of the assessee. At the 
desire of the appellant, the Tribunal submitted the following question for the opinion 
of the High Court :— 

“Whether, on the facts of the case, the expenditure ‘nourred by the assessee company in 
registering for the first time its trade marks which were not in use prior to February 25, 1937, is 
revenue expenditure and an allowable deduction under s.10 (2) (zv) ofthe Indian Income-tax 
Act?” e 

The High Court, following its previous decision and, finding that the fact of the 
trade marks having come into use after February 25, 1937, made no difference in 
the result, answered the question in the affirmative. The Commissioner of Income- 
tax, Bombay, has come on appeal to us. 

It was argued on behalf of the appellant that the question, whether & certain dis- 
bursement was of a capital or revenue nature, has to be decided according to the 
principle laid down in British Insulated and Helsby Cables v. Atherton?. In that case 
the company which carried on the business of manufacturers of insulated cables 
established a pension fund for its clerical and technical salaried staff. The fund 
was constituted by a trust deed which provided that members should contribute 
a percentage of their salaries to the fund and that the company should contribute an 
amount equal to half the contributions of the members; and further that the com- 
pany should contribute a sum of £ 31,784 to form the nucleus of the fund and to pro- 
vide the amount necessary in order that past years of service of the then existing staff 
should rank for pension. That sum was arrived at by an actuarial calculation on the 
basis that the sum would ultimately be exhausted when the object for which it was 
paid was attained. The House of Lords held that this payment was in the nature of 
capital expenditure and was therefore not an admissible deduction. Although in 
the opinions expressed by the different members of the House of Lords the line of 
approach is not completely the same, the principle stated by Lord Cave in his speech 
has been accepted as & safe test to distinguish capital expenditure from revenue 
expenditure. It was recognised that a sum of money expended, not of necessity and 
with a view to a direct and immediate benefit to the trade, but voluntarily and on the 
grounds of commercial expediency, and in order indirectly to facilitate the carrying 
on of business, may yet be expended wholly and exclusively for the purposes of the 
trade. The Lord Chancellor observed that the question appeared to be a question 
of fact which was proper to be decided by the Commissioners upon the evidence 
brought before them in each case. The test that capital expenditure is a thing that 
is going to be spent once and for all and income expenditure is a thing that is going 
to recur every year was considered an useful element in * arriving at the decision, 
but was not certainly the decisive fact. The Lord Chancellor observed as follows 
(p. 213) : 

“But when an expenditure is made, not only once and for all, but with a view to bringing 
into existenco an asset or an advantage for the enduring benefit of a trade, I think that there is 
very good reason...for treating such an expenditure as „properly attributable not to revenue but 
to capital.” - 

In order to appreciate the true position here correctly it is next necessary to notice 
the relevant provisions of the Indian Trade Marks Act, 1040. It may be noted 
that before this Act there was no Trade Marks Act in India, but it wasrecognised that 
an action lay for infringement of a trade mark independently of an action for the 
passing off goods. The Act opens with the preamble “‘whereas it is expedient to 
provide for the registration and more effective protection of trade...’ Section 2 (2) 


1 (1946) 49 Bom. L. R. 52. 2 [1926] A. C. 205. 
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of the Act defines'a trade mark as meaning a mark used or proposed to be used in 
relation to goods for the purpose of indicating or so as to indicate a connection in 
the course of trade between the goods and some person having the right to use the 
mark, whether with or without any indication of the identity of that person." Sec- 
tion 14 permits the proprietor of a trade mark to have the trade mark registered. The 
Attorney-General, on behalf of the appellant, relied on as. 20, 21, 28 and 29 in sup- 
port of his contention. He argued that before the Trade Marks Act, although the 
proprietor of a trade mark could maintain an action for infringement of his trade 
mark, and the cause of action in such a case was quite different from the cause of 
action in an action for passing off goods, by the Trade Marks Act the right of the 
owner of the trade mark is increased by s. 21, and it is made assignable independently 
of the goodwill under ss. 28 and 29 of the Trade Marks Act. The question thus 
resolves itself into whether by reason of these two incidents the case falls within the 
principle laid down by Lord Chancellor Cave, as mentioned above. 

In our opinion, the contentfbn urged on behalf of the appellant must fail It 
is not contended that by the;Trade Marks Act a new asset has come into existence. 
It was contended that an advantage of an enduring nature had come into existence. 
It was argued that just as machinery may attain a higher value by an implementa- 
tion causing greater productive capacity, in the present case the trade mark which 
existed before the Trade Marks Act acquired an advantage of an enduring nature 
by reason of the Trade Marks Act and the fees paid for registration thereunder 
were in the nature of capital expenditure. In our opinion, this analogy is fallacious. 
The machinery which acquires a greater productive capacity by reason of ite im- 
provement by the inclusion of some new invention naturally becomes a new and 
altered asset by that process. So long as the machinery lasts, the improvement 
continues to the advantage of the owner of the machinery. The replacement of 2 
dilapidated roof by a more substantial roof stands on the same footing. The result 
however of the Trade Marks Act is only two-fold. By registration the owner is 
absolved from the obligation to prove his ownership of the trade mark. It is treated 
as prima facie proved on production of the registration certificate. It thus merely 
saves him the trouble of leading evidence, in the event of a suit, in a Court of law, 
to prove his title to the trade mark. It has been said that registration is in the 
nature of collateral security furnishing the trader with a cheaper and more direct 
remedy against infringers. Cancel the registration and he has still his right en- 
forceable at Common Law to restrain the piracy of his trade mark. In our opinion, 
this is neither such an asset nor an advantage so as to make payment for ite regis- 
tration a capital expenditure. In this connection it may be useful to notice that 
expenditure incurred by a company in defending title to property is not considered 

of a capital nature. In Southern v. Borax Consolidated, Ltd.1, it is there 
stated that where a sum of money is laid out for the acquisition or the improvement 
of a fixed capital asset it is attributable to capital, but if no alteration is made in the 
fixed capital asset by the payment, then it is properly attributable to revenue, being 
in substance a matter of maintenance, the maintenance of the capital structure or the 
capital asset of the company. In our opinion, the advantage derived by the owner 
. of the trade mark by registration falls within this class of expenditure. The fact that 
a trade mark after registration could be separately assigned, and not as a part of the 
goodwill of the business only, does not also make the expenditure for registration a 
eapital expenditure. That is only an additional and incidental facility given to the 
owner of the trade mark. It adds nothing to the trade mark itelf. 

In the judgment of the High Court some emphasis is laid on the fact that by reason 
of registration the duration of the trade mi is only for seven years, &nd it does 
not thus possess that permanency which is ordinarily required of an expenditure 
to make it a capital expenditure and in order to prove the existence of a bene- 
fit of an enduring character. The learned Attorney-General contended that the view 
that the benefit of registration lasted for seven years, t.e., for a limited period, pre- 
vented the expenses of registration being treated as capital expenditure is unsound 
and for that contention he relied on Henriksen v. Grafton Hotel, Ld.? In that case, 


1 (1940) 101. T. R, (Supp, 1. 2 [19421 2 K. B. 184. 
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tenants of licensing premises by agreement with the landlord paid by instalment the 
monopoly value fixed by the licensing justices when granting the licence under &. 14 
of the Licensing (Consolidation) Act, 1910. These were sought to be deducted as 
revenue expenditure but were disallowed by the Court. Lord Greene M. R. first 
considered that the payment fell into the same class as the payment of a premium on 
the grant of a lease or the expenditure on improvements to the property which justices 
may require to be made as & condition of granting a licence. Having reached that 
conclusion he rejected the argument that the payment not being made in onelump 
sum but by instalments made a difference in the character of the payment. - He ob- 
served as follows (p. 192) :— 

“Whenever a licence is granted for a term, the payment is made as on & purchase of a mono- 
poly for that term. ‘When a licence is granted for a subsequent term, the monopoly value must 
be paid in respect of that term and so on. ‘The payments are recurrent if the licence is renewed 
they are not periodical so as to give them the quelity of paymenta which ought to be debited to 
revenue account, The thing that is paid for is of a permanent quality although ite permanence, 
being conditioned by the length of the term, is shortlived. A payment of this character appears 
to me to fal into the same class as the payment of a premiurfi on the grant of a lease, which is 
admittedly not deductible.’ 

The Attorney-General relied on these observations to point out that the permanence 
of the advantage was thus not dependent onthe number of years for which it was to 
enure for the benefit of the proprietor of the trade mark. In our opinion these obser- 
vations have to be read in the context in which they have been made. The learned 
Master of the Rolls was discussing only the question of payment being made by in- 
stalments as not making any difference in the nature of the expenditure. It was first 
held by him that the payment in question was of a capital nature and of the same 
character as premium paid on the grant of a lease and was therefore necessarily of a 
capital nature. Having come to that conclusion he only rejected the contention 
that because the premium was paid in more instalments than one it lost its charac- 
ter of a capital expenditure. our opinion, this is an entirely different thing from 
stating that the fact of the advantage being for a limited time altered the character 
of the payment in any way. As observed by Viscount Cave L. C. the question is 
always one of fact depending on the circumstances of each case individually. 

In our opinion, the decision of the High Court reported in In re Century Mulls 
Co., Ltd. is correct and in the present case also the contention of the appellant must 
fail. The appeal, therefore, fails and is dismissed with costs. 


Appeal dismissed. 


va 


Agent for appellant: P. A. Mehta. 
Agent for respondent: R. G. Govind. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Coyajee, and Mr. Justice 
Gajendragadkar. 


JAYASHANKAR MULSHANKAR MEHTA v. MAYABHAI LALBHAI SHAH.* 
Indian Limitation Act (IX of 1908), Sec. 12(2) —Decree—Time properly taken for preparation 


+ 


of decree—-Time elapsing between pronouncement of judgment and signing of decree—Whether 
such time should be excluded—-Whole time required for preparation of decree whether could be 
excluded—Ezpressions '* requisite " and “ obtaining " in s. 12(2). 

The time properly taken for the preparation of the decree and the time which elapees between 
the pronouncement of the judgment and the signing of the decree should be excluded under 
8. 12(2) of the Indian Limitation Act, 1908. 

Tf it is established to the satisfaction of the Court that in any particular case the whole 
of the time was not properly required for the purpose of preparing the decree, then such time 
88 was not properly required would not be excluded under s. 12(2) of the.Indian Limitation 
Act. 

Equal emphasis should be placed on the expressions “ requisite " and *' obtaining " used. 
in s. 12(2) of the Indian Limitation Act. What has got to be excluded is the time which 
is properly required, and the time which has got to be 80 excluded is the time which is necessary 
for obtaining a copy of the decree. 

The whole of the time required for preparing the decree must not necessarily be excluded 
in every case. In a case where the preparation of the decree is entirely left to the Court, 
where the intervention of the parties is not at all necessary, and all the time spent for the 
preparation of the decree is the result of what the Court has got to do and the various steps 
that the Court has to take, the whole time may have to be excluded. But in a case where 
the intervention of the party is necessary to prepare the decree and various steps might have 
to be taken by the parties or their lawyers before a decree could be ready and before it could 
be signed, the Court would have to consider whether any of the time taken up for the pre- 
paration of the decree could be attributed to the fault or negligence of the appellant. If 
any of the time could be go attributed, then that time could not be excluded under s. 12(2) 
of the Indian Limitation Act. 

The trial Court dismissed the plaintiffs’ suit by its judgment delivered on May 1, 1948. 
The decree was signed on June 29, 1948, and this delay in signing of the decree was not due 
to any default on the part of the plaintiffs. The plaintiffs applied for certifled copies of 
the judgment and the decree on June 17, 1948, and the certified copies were ready on July 
7, 1948. The plaintiffs filed an appeal to the District Court on August 4, 1948. On the 
question whether the period of 59 days that elapsed between the pronouncement of the 
judgment and the signing of the decree should be excluded under s. 19(2) of the Indian 
Limitation Act, 1908 :— 

Held, (1) that, on the facts of the case, the period between May 1,1948, and June2 9, 1948, 
‘was a period requisite for the purpose of applying for a certified copy of the decree within 
the meaning of s. 12(2) of the Indian Limitation Act, and the whole of this period must be 
excluded in computing the period of Limitation, and 

(2) that, therefore, the appeal preferred to the District Court was in time. 

Murlidhar v. Mottlal,) distinguished. 
Bhausaheb J'umburao v. Sonabai*, distinguished and explained. 
Kanji Deosi v. Velji Haridas,’ explained. 
Umda v. Rupchand and Keshar Sugar Works v. R. C. Sharma," differed from. 

Balappa Tammanna v. Dyamappa Bhusappa,* The Secretary of State for India in Counetl 
v. Parijat Debee, Gabriel Christian v. Chandra Mohan Missir,® New Piece Goods Bazaar Co, 
v. Jivabhai’ and Pramatha Nath Roy v. Lee, referred to. 


(1850) 52 Bom. L. R. 405... 


*Decided, July 31, 1951. Letters Patent 2 (1050) 88 Bom. Te R. 97. 
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One Jayshankar and another (plaintiffs) filed a suit against Mayabhai (defendant) 
in the Court of the Fourth JointCivil Judge at Ahmedabad to recover possession of 
certain property. The trial Court delivered judgment on May 1, 1948, 
the suit. The decree was signed on June 29, 1948. The plaintiffs had applied for 
certified copies of the judgment and the decree on June 17, 1948, and the certified 
copies were ready on July 7, 1948. The copies were delivered to the plaintiffs on 
July 21, 1948. 

On August 4, 1948, the plaintiffs filed an appeal to the District Court at Ahmedabad. 
The District J udge held that the appeal was barred by limitation and dismissed the 
appeal, observing in his judgment as follows :— 

“ In the present case, the appellants applied for copies of the judgment and decree long 
after the ordinary period of limitation expired on June 1,1948. But this fact by itself is 
not sufficient to hold that the appeal is barred by limitation. Having regard to the provisions 
of s. 12 of the Act all that the Court is required to consider in jhe matter is whether the appellants 
have exercised reasonable and proper diligence in obtaining copies of the judgment and the decree. 
It may further be noted in this connection that the expression ‘ the time requisite’ in s. 12 of 
the Act does not mean the time actually taken in obtaining copies of the decree and judgment 
but means the time properly required for such purpose and it does not include the time 
unreasonably taken by the appellants. This is the guiding principle laid down by our High Court 
in Nemichand v. Chaturbhuj, 88 B. L. R. 1281, Murlidhar v. Motilal, 39 B. L. R. 82 (F. B.) and 
Bhausaheb Jamburao v. Sonabai, 48 B. L. R. 97. In the present case the appellants applied 
for copies on the 17th of June and took delivery of the required copies on the 21st of July though 
they had been kept ready for delivery on the 7th July 1948. The Court took 21 days in getting 
the copies prepared for delivery after the decree was signed. According to the provisons of s. 12 
of the Indian Limitaton Act the appellants are entitled to exclude the aforesaid 21 days (from 
17-6-1948 to 7-7-1948) in computing 30 days of limitation prescribed under art. 152 of the Indian 
Limitation Act. It was not necessary for the appellants to wait till the 21st of July 1948 and 
taking delivery of copies and again till the 4th of August 1948 for filing the appeal when they 
could have obtained the necessary copies of the judgment and decree on the 7th of July 1948. 
Even after the concession of 21 days referred to above is given to the appellants in computing the 
period of limitation for the appeal it was at any rate necessary for them to flle the appeal at the 
latest on the 28th of July 1948. There was no need for the appellants to wait for an unreasonable 
long period till the 4th of August 1948 and then file the present appeal. The appellants had 
ample time before 28th July to take necessary legal advice in the matter of preferring the appeal. 
It cannot, therefore, be said in this case that the appellants exercised reasonable and proper 

in obtaining the copies of the judgment and decree and in filing the appeal late on the 
4th August 1948. Their conduct in filing the appeal late is necessary to be noted. The appel- 
lants applied for copies of the judgment and decree 16 days after the ordinary period of limitation 
had expired. This is excusable in a way. Even if this conduct is condoned as being excusable 
still the appellants are unable to explain the delay caused by them in taking late delivery of 
copies on 21-7-1948 even though the copies were kept ready for delivery on 7-7-1948. They had 
ample time till 28-7-1948 to get legal advice and flle the appeal in time on or before 28-7-48. 
It cannot be said that the entire period from the date of signing of the decree to the date of the 
filing of the appeal was the time requisite within the meaning of s. 12 of the Indian Limitation 
Act, as argued on behalf of the appellants. On a liberal construction of the provisions of 8. 12 
of the Indian Limitation Act the appellants could get time till the 28th of July 1948 for filing the 
appeal. They failed to file the appeal in time. The appeal filed on the 4th August 1948 is found 
to be barred by limitation. ” 


The plaintiffs appealed to the High Court. Dixit J. who heard the appeal held 
that the lower appellate Court was right in holding that the plaintiffs’ ap was 
not filed in time and dismissed the appeal. His Lordship delivered the following 
judgment on December 9, 1949 :— 


Drxrr J. "This second appeal raises à question of law which is whether an appeal 
filed by the plaintiffs-appellants in the District Court, Ahmedabad, was in time. 
The facts of the case about which there is no dispute are these. 

The plaintiffs-appellants filed in the Court of the 4th Joint Civil Judge, J. D., 
civil suit No. 1072 of 1947, which was a suit to recover possession of the property in 
suit. The property in suit was a bungalow, situate in Tolaknagar, Ellis Bridge, 
Ahmedabad. The trial Court delivered judgment on May 1, 1948, dismissing the 


1951.] JAYASHANKAR MULSHANKAE t. MAYABHAI (F. B.)—Dizit J. 18 


suit. The date of the judgment is, therefore May 1, 1948. According toO. XX,r.7, 
of the Code of Civil Procedure, the decree shall bear date the day on which the 
judgment was pronounced, and, when the Judge has satisfied himself that the decree 
has been drawn up in accordance with the judgment, he shall sign the decree. In 
this case the decree was signed on June 29, 1948. Butin view of O. XX, r. 7, the 
date of the decree must be the date of the judgment which is May 1, 1948. The 
unsuccessful plaintiffs if they desired to prefer an appeal, have to prefer it within 
thirty days under art. 152 of the Indian Limitation Act and the time from which 
the period begins to run is the date of the decree or order appealed from. It is 
' obvious, therefore, that if the plaintiffs wanted to prefer an appeal against the decree, 
they should have done so within thirty days from May 1, 1948. The plaintiffs 
filed the appeal on August 4, 1948. Now, under s. 12 of the Indian Limitation Aot 
the plaintiffs are entitled to exclusion of time and s. 12 (2) provides: 


“In computing the period of limitation prescribed for an appeal, an application for leave 

to appeal and an application for a regiew of judgment, the day on which the judgment complained 
of was pronounced, and the time requisite for obtaining a copy of the decree, sentence or order 
appealed from or sought to be rewiewed, shall be excluded. ” 
In this case the plaintiffs applied for certified copies of the judgment and the deoree 
on June 17, 1048, and the certified copies were ready on July 7, 1948. That 
gives the plaintiffs a period of twenty-cne days in addition to thirty days allowed to 
them under art. 152 of the Act. 

It so happened, however, that although the judgment was pronounced on May 1, 
1948, and although May 1, 1948, is the date of the decree, the deoree was not signed 
by the Judge until June 29, 1048. Theinterval between May 1,1948, and June 29, 
1948, is ap interval of 59 days and the question is whether the plaintiffs are entitled 
to the whole of the period of 59 days. I should have mentioned that the copies 
were delivered to the plaintiffs on July 21, 1948, but the period between July 7, 1948, 
and July 21, 1948, is a period to which the plaintiffs are not entitled, and this is not 

isputed. : 

ne learned District Judge took the view that the appael was not filed in time, and 
if I understand the judgment correctly, he takes the view that the plaintiffs should 
have filed the appeal on or before July 28, 1948. IfI say that, I do not understand 
the date July 28, 1948, on or before which the plaintiffs should have filed the appeal, 
I should be excused for saying so. The plaintiffs are entitled, in the first instance, 
to a period of thirty days under art. 152 of the Indian Limitation Act. The plaintiffs 
are next entitled to a period of twenty-one days in this case which was the period 
required for obtaining the certified copies of the judgment and the decree. The 
learned District Judge seems to have fixed July 28, 1948, apparently for the reason 
that the copies were ready on July 7, 1948, and it took twenty-one days for the copies 
to be ready. He added the twenty-one days from July 7, 1948. so as to make the 
last date as July 28, 1948, for filing the appeal. He also took the view that it was 
not necessary for the plaintiffs to wait until July 21, 1948, in order to take delivery 
of the copies, and with him I agree. The learned Judge also took the view that the 
plaintiffs did not exercise due diligence in obtaining the copies of the judgment and 
the decree and he seems to have taken the view that : 

“ Jt cannot be said that the entire period from the date of signing of the decree to the date 
of the filing of the appeal was the time requisite within the meaning of section 12 of the Indian 
Limitation Act.” 

In the result, he held that the appeal must be dismissed as barred by limitation. 
Alternatively, he held that he was not prepared to excuse the delay under s. 5 of the 
Indian Limitation Act, and so the appeal was time-barred. 

Mr. Diwan who appears for the appellants in this case questions the correctness 
of the decision. Now, s. 12(2) of the Indian Limitation Act uses thé words “the 
time requisite for obtaining a copy of the decree.” In Surty v. Cheltyar! their 
Lordships of the Privy Council explained the word "requisite," and this ia what the 
head-note to that case says« 

1 (1928) L. R. 55 I. A. 161, s. c. 80 Bom. L. R. 842. 
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“The word ‘ requisite’ means ‘properly required’ and throws upon the appellant's 

legal advisers the necessity of showing that no part of the delay beyond the prescribed period is 
due to their default. ” 
This makes two things clear: (1) the word "requisite" means "properly required" 
and not merely ''required" and (2) the onus is upon the appellant's legal advisers to 
Show that no part of the delay beyond the prescribed period is due to their default. 
This decision was cited in the full bench case Murlidhar v. Motilal. The head-note 
to that case is in the following terms : 

“ In computing the time for appealing from a decree, it is legitimate (in a proper case) to 
exclude the period requisite for obtaining a copy of the decree when no application for such copy 
has been made till after the expiration of the time limited for appeal. 

The question whether the time was requisite is always one of fact to be decided in the oir- 
cumstances of each case.” 

When, therefore, one reads Surty’s case and Murlidhar’s case together, one gets 
these three principles established: (1) the time r@quisite means “time properly 
required,” (2) it is for the party to show that no part of the delay beyond the 
prescribed period is due to-his default and (3) the question whether the time was 
requisite is always one of fact to be decided in the circumstances of each case. Then 
we have a decision of the learned Chief Justice, Sir John Beaumont, and Mr. Justice 
Sen, which is reported in Balappa Tammanna v. Dyamappa Bhusappa.* The head- 
note to that case is in the following terms : 

“ In presenting an appeal, the appellant is entitled to deduct from the period of limitation 

for filing his appeal not only the time requisite for obtaining a copy of the decree appealed against 
but also the time taken by the Court in signing the decree. ” 
It is to be noted that in this last mentioned oase neither Surty’s case nor the full 
bench case, Murlidhar v. Motilal, has been referred to. The last of the cases upon 
the subject is to be found.in the case of Bhausaheb Jamburao v. Sonabas.? The 
head-note to that case is in the following terms : 

** Having regard to the fact that some time is bound to be taken up between the passing and 
signing of the decree appealed from, if the applicant for leave to appeal to His Majesty in Council 
waits for a reasonable time in applying for copies, he would be entitled to include that time in 
the period requisite under s. 12 of the Indian Limitation Act, 1908. If, however, he waits for an 
unreasonable time in applying for copies, he will not be able to include that period within the 
requisite time. Each case has to be decided on its own facts. 

The word ‘ requisite’ in s. 12 means not only merely ‘required’ but ‘ properly required’. 
It throws upon the appellant the necessity of showing that no part of the delay beyond the pres- 
cribed period was due to his default and that he was not responsible for the time taken by the 
officials of the Court in preparing and issuing the copies required. ” l 
It will appear from page 98 of the report that Mr. Justice Divatia who delivered 
the judgment of the Court noticed Balappa T'ammanna's case and after referring to 
the case in question it was observed : ; 

** We think the head-note is too wide and is not in accordance with the actual decision in the 
case.” 

Itis also obsarved (p. 98) : i 

*. "This decision does not, in our opinion, lay down that in every case a party is entitled, na 
a matter of right, to the benefit of the interval between the passing of the decree and its being 
signed, » 

Then at p. 99 of the report this is what is stated : 

**,, The Privy Council case of Jijibhoy v. Chettgar* has been construed by this Court in Balappa 
Temmanna’s case, and in our opinion, the effect of the law as stated by our Court is that having 
regard to the fact that some time is bound to be taken up between the passing and the signing 
of the decree, if the applicant waits for a reasonable time in applying for copies, he would be 
entitled to include that time in the period requisite under s. 12 of the Indian Limitation Act. 
If, however, be waits for an unreasonable time in applying for copies, he will not be able to include 
that period within the requisite time. So that each case is to be decided on its own facts, In 


1 (1936) 89 Bom. L. R. 33, F. B. 8 (1045) 48 Bom. L. R/97. 
2 (1940) 49 Bom. L. R. 872. 4 (1928) 80 Bom. L. R. 842, P. c. 
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a 
the present case, as I said, the period between the passing of the decree and the application for 
the certified copies is, in our opinion, unreasonable, and therefore the petitioner would not be 
entitled to the benefit of that period as a matter of right.” 

This case, therefore, lays down two further principles : (1) a party is not entitled, 
as a matter of right, to the benefit of the interval between the passing of the decree 
and its being signed, and (2) in order that a party is entitled to claim exclusion of 
time, the party may wait for a reasonable time in applying for copies. Then there 
is an unreported decision given by Mr. Justice Macklin, to which I was a party, 
on November 19, 1946, in Vedu Hiraman v. Jaykishan Rambillas.t In that case 
the rule laid down is as follows :— 


* Subject to the restriction that any delay, whether in the issue of the decree or in the furni- 
shing of copies, which is due to the appellant's own fault cannot be regarded as time requisite 
for obtaining copies within the meaning of s. 12, we think that normally the appellant is 
entitled to have the time between the date of the judgment and the date of the issue of the decree 
treated as time requisite for obtaining copies, and that it should be so treated unless circumstances 
to the contrary are clearly apparent. ”’ 


The principle to be deduced from the case is that a party is entitled to the whole of 
the period between the date of the judgment and the date of the issue of the decree, 
unless circumstances to the contrary are clearly apparent. 

It is in the light of the principles set out above that the question in this appeal 
has to be decided. Now, as I have already stated, there can be no dispute that the 
plaintiffs are entitled to a period of thirty days under art. 152. There can equally 
be no dispute also about the twenty-one days which was the period required 
for obtaining the certified copies of the judgment and the decree, and the 
question is whether the plaintiffs are entitled to the whole of the period of 59 days 
which is a period between the date of the decree and the date of the signing of the 
decree. Now, in view of the authorities which are binding upon me, I must hold 
that the appellants are not entitled to the whole of the period as a matter of right. 
The question then is to what portion of the period are the appellants entitled. Now, 
in this case the suit was one for possession and the suit was dismissed. The plaintiffs 
had thirty days within which to appeal or within which to make up their mind as 
to whether they should appeal or not. But in this case the plaintiffs were not able 
to make up their mind until June 17, 1948, when they applied for copies. Even 
then one cannot say that plaintiffs had decided to prefer an appeal. But since they 
applied for copies of the judgment and decree, one may assume that they had made 
up their mind to prefer an appeal. Now, inthis casethe suit was one for possession 
and the suit was dismissed, and I apprehend that the decree would, under no cir- 
cumstances, be a complicated one. It is true that until the decree is signed the 
document known as a decree which bears the date of the judgment is a non-existent 
document. But a party can reasonably know as to what the decree is going to be 
like and it may be that until the decree is signed a party is not in a position to obtain 
a certified copy of the same. But that does not mean thdt a party is not able to 
make an application for a certified copy of the decree. Now, in this case the office 
of the tial urt took 59 days for the preparation of a decree in a suit which was 
dismissed. It is, to my mind, an amazing period for which no reasons are forth- 
coming. It is also, to some extent, amazing that the plaintiffs in this case should 
not have been in & position to make up their mind, whether they should appeal or 
not, until June 17, 1948, when they applied for copies. The plaintiffs had a period 
of thirty days within which to prefer an appeal, and Ishould imagine that if that is 
the period of limitation, & party should and would make up its mind whether to 
appeal or nob from a decree. But in this case the Court, it appears, was closed 
between May 3, 1948, and June 14, 1948, and there may be some explanation as to 
why the plaintiffs were not able to make up their mind, but, I am unable to under- 
stand as to why within the period of thirty days, which is a pretty long period, the 
plaintiffs should not have made an application for certified copies of the judgment 
and decree, and as held in the case of Bhausaheb Jamburao, a party is entitled to wait 


1 (1040) S. A. No. 1001 of 1946, decided 1946 (Unrep.). 
Macklin and Dixit JJ., on November 19, 
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for a reasonable time in orderto make an application for certified copies. Canit be 
said in this case that the period of 47 days is a reasonable period within which to make 
an application for certified copies of the judgment and decree ? It may be said in 
favour of the plaintiffs that the plaintiffs are not at default if the decree is not pre- 
pared and signed by the Judge. In cases coming from the mofussil the preparation 
of decrees is left to the office of the Court and this is unlike cases upon the Original 
Side of this Court where draft decrees are prepared by solicitors and after they are 
approved they are lodged with the Prothonotary and then the decrees are finally 
sealed. Now, in this case it is not suggested that the period of 59 days which was 
required for the preparation of the decree was necessary owing to any act or omission 
on the part of the plaintiffs or their pleader. It seems from the original decree that 
the pleader for the plaintiffs signed the decree on June 28, 1948, and the learned 
Judge signed the decree ou June 29, 1948, and if any portion of the time is due either 
to an act or omission on the part of a party or his pleader, then certainly that portion 
cannot be allowed to be excluded under s. 12. Bug in favour of the plaintiffs it 
may be said that if the plaintiffs have not contributed to this long delay in pieni . 
of the decree, there is no reason why they should not bè entitled to the whole of the. 
period. As against this view are these considerations: (1) the plaintiffs are not 
entitled to the whole of the period as laid down in Bhausaheb Jamburao v. Sonabai* 
and as also held in that case, (2) the plaintiffs are entitled only to a reasonable portion 
of the time. If the whole of the period of 59 days is allowed, then in that event the 
plaintiffs would be getting thirty days under art. 152, twenty-one days under 
8. 12(2) and 59 days because that was the time required in the office of the learned 
Judge to prepare the decree. The appeal was filed on August 4, 1948, and if this 
total period is allowed, then in that case the appeal would be well within time. 

Mr. Shah on behalf of the respondent contends that the plaintiffs are not entitled 
to the whole of the period between the date of the decree and the date of the signing 
of the decree, and, in my opinion, his contention is supported by authority. If 59 days 
are allowed to the plaintiffs, then in that event the plaintiffs will be allowed 30 days 
plus59 days composed of 30 plus 29 days, and Mr. Shah says that this is in any case not 
justified. In my opinion, therefore, if the plaintiffs are entitled not to the whole of 
the period but only to & period which is reasonable, and that is the meaning of the 
expression “requisite” in 8. 12 of the Indian Limitation Act, it seems to me that the 
plaintiffs’ appeal must be held to be filed beyond the period of limitation. The question 
whether the plaintiffs are entitled to the whole of the period is a contention which 
is, in the first instance, for the party to establish, and in this case as I am satisfied 
that the plaintiffs did notexercise due diligence in making an application for certified 
copies of the judgment and decree, the plaintiffs would not be entitled to the whole 
of the period under s. 12(2) as time reque in order to bring the appeal within . 
time. Supposing in this case the plaintiffs had applied for copies within the period of 
limitation, the matter would have been different, but in this case the plaintiffs waited 
for an unreasonably long, time for making an application for certified copies of the 
judgment and decree and it seems to me that under those circumstances the present 
case falls within the rule laid down in Surty’s case. 

For the reasons given above I must hold that the lower Court was right in hold- 
ing that the plaintiffs’ appeal was not filed intime. ‘° 

The plaintiffs relied in the lower Court upon 8. 5 of the Act, but the learned District 
Judge was not satisfied that the b was a case in which he should excuse the delay. 
Now, if the learned District Judge has not thought fit to exercise his discretion under 
8. 5 of the Indian Limitation Act, there is no reason why I should substitute my 
discretion in place of his discretion in the matter. It seems to me that, therefore, 
there is no case for the application of s. 5 of the Act. 

The result is that the appeal fails and the same will re dismissed with costs. 

Leave to appeal under the Letters Patent was given to the plaintiffs by Dixit J. 
The Letters Patent appeal came ap before Chawla C. J., und Gajendragadkw J., 
who referred the question involved in the appeal toafull bench on January 9, 
1951. 
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The appeal was heard by a full bench consisting: of Chagla C. J./Coyajse and 
Gajendragadkar JJ. 


B. J. Diwan, with B. G. Thakore, for the appellants. 
N. C. Shah, for the respondent. 


Cuacia C.J. The question that we have to consider in this full bench is whether 
the time that elapses between the pronouncement of the judgment and the signing 
of the decree should be excluded under s. 12(2) of the Indian Limitation Act, and if 
it is to be excluded whether it should be excluded wholly or should be excluded under 
certain limitations, The facts that give rise to this full bench may be briefly stated. 
The trial Court delivered its judgment in Ahmedabad on May 1, 1948. The decree 
was signed on June 29, 1948. The plaintiffs filed the appeal to the District, Court 
on August 4, 1948, and the question that arose was whether the appeal was in time. 
The learned District Judge took, the view that the appeal was out of time and the 
same view was taken by Mr. Justice Dixit in second appeal. Mr. Jüstice Dixit 
gave leave under the Letters Patent and the matter came before a divisional bench 
which referred the question to a full bench. A further fact may be stated which is 
also material that the plaintiffs applied in this case for certified copies of the judgment 
and the decree on June 17, 1948. The certified copies were ready on July 7, 1948. 
The appeal would only be in time if the period between May 1 and June 29, 
1948, & period of 59 days, is to be excluded. If that period is not to be excluded, 
then the appeal would be out of time. ' 

Now, before considering the authorities which were cited at the bar, it would be 
perhaps better to look at this section itself and to see what is the true position under 
that section on an interpretation of that section in the light of the language used by 
the Legislature. Section 12(2) provides that in computing the period of limitation 
prescribed for an appeal, (and I am using the material words) the time requisite for 
obtaining à copy of the decree appealed from shall be excluded. It is well settled that 
the time requisite is not the time actually taken but it is the time properly required. 
The question that raises certain amount of difficulty is whether the time that is 

uired for preparing a decree is a time of which it could be said that it is a time 
ied aleite for obtaining a copy of a decred. Two views are possible,’ One view is 
that the time taken for preparing the original, of which a copy is to be obtained, 
must necessarily be the time requisite for obtaining a copy of the original. This 
view puts greater emphasis on the expression "requisite" than on the expression 
“obtaining” used in this sub-section. The other view is that unless the appellant 
takes some step in order to obtain a copy of the decree, it could not be said ‘that the 
time which expired before he took that step was a time requisite for obtaining a copy 
of the decree. In other words, although the decree was not ready, if the appellant 
did not apply for a copy, ths time taken for preparing the decree could not be exclud- 
ed, because the appellant had not taken any step for obtaining the decree. ‘In 
our opinion, equal emphasis should be placed on both the expressions’ used' in this 
sub-section. What has got to be excluded is the time which is propery required, 
and the time which has got to be so excluded is the time which is’ necessary for 
obtaining a copy of the detree. It is difficult to understand why the action on the 
part of the appellant in applying for a copy of the decree should be a decisive factor 
in considering whether time should be excluded under this sub-section or not. It 
is also difficult to understand why an appellant should apply for a SS a decree 
which is non-existent and which has not yet been prepared or signed by the Judge. 
It would seem that if the appellant had applied for a copy of-a decree which-was not 
ready, then the time taken up to prepare the decree would have been excluded, but 
merely because he did not apply for a copy that time should not be excluded. It 
seems to us that it is rather futile on the part of the appellant to apply for.a copy 
when in fact the original is not ready and when in fact no copy of the original could 
be given to him. from this jt does not follow that the whole’ of the time required 
for preparing the decree should necessarily be excluded in every ‘base. ‘We may have 
acase where the preparation of the decree is entirely left to the Oourt,'where the 
intervention of the parties is not at all necessary, and all the, time spent for the 
preparation of the decree is the result of what the Court has got to do and the various 
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steps that the Court has to take. In a case like this it may be thatthe whole time 
would have tobe excluded. But we may have a case where the intervention of 
the party is necessary in order to prepare the decree. Various steps might have to 
be taken by the parties or their lawyers before a decree could be ready and before 
it could be signed. In a case like this the Court would have to consider whether 
any of the time taken up for the preparation of the decree could be attributed to the 
fault ot negligence of the appellant. . If any of the time could be so attributed, then 
that time could not be excluded under s. 12(2). A case like this frequently arises 
on the ‘Original Side of this Court where decrees have got to be drawn up by solicitors, 
where drafts are considered, where various appointments are to be made with the 
Prothonotary and sgo on and so forth. Therefore, a question like this as to whether 
the. whole of the time is to be excluded or not would become more material on the 
Original Side than perhaps on the Appellate Side where decrees are drawn up more 
by the Court than with the assistance of the parties or through the intervention of 
the es, Even in the Districts, if it is established that by a rule or practice of 
the der lawyers have to sign decrees before the draft of a decree is put up before 
the Judge for his signature, then if any time has been unduly taken up by the lawyers 
in signing the decree, such time might have to be excluded. Therefore, apart from 
authorities, with which we shall presently deal, the view we take on a construction 
of this section is that the time properly taken for the preparation of the decree and 
the time which elapses between the pronouncement of the judgment and the signing 
of thé decree should be excluded under 8. 12(2) of the Limitation Act. We advisedly 
use the word “properly” because it is not necessarily the whole of the time that must 
be excluded in every case. If it is established to the satisfaction of the Court that 
in ady paticular case the whole of the time was not properly required for the purpose 
of pre g the decree, then such time as was nob properly required would not be 
exclüded under s. 12(2) of the Limitation Act. 
Turhing to the authorities, we have a decision of a full bench of this Court in 

Mi v. Motilal.t The question that strictly fell to be determined in that 
case Was whether an application for a copy of a decree could be made after the period 
of lif itation, and the full bench came to the conclusion that such an application 
oul be made., Therefore, the question that we have to consider in this full bench 
did not directly, arise for decision. ` It, will also be noticed that on a consideration 
of the dates mentioned the appeal in that particular case would have been in time, 
even if the period taken oo for the preparation of the decree had not been excluded. 

"Theréfore,. thig partioular int was not even necessary for the determination of the 
question which that full bench actually considered and decided. But there are 
weighty observations of the learned Chief Justice in that case to which it is 
to refer. At p. 43 the learned Chief Justice says: “It is, no doubt, self-evident 
that's copy cannot be supplied of a decree which does not exist"; and later on he 
says (»- 43): 

“In my opinion, if the time actually required for obtaining a copy of the decree has been 
increased by the default of the appellant in getting the decree settled, then the time taken for 
obtaining a copy of the decree was not requisite within the meaning of s, 12. ” 

Therefore, the learned Chief Justice accepts the proposition that it is not necessary 
. to apply for a copy of a decree which does not exist, and he also accepts the p proposi- 
tion that if.time for obtaining the decree has been increased by the default of the 
appellant in getting the deoree settled, that time cannot be considered to be requisite 
time within the meaning of s. 12. This decision was followed by a decision in 
Balappa Tammanna v. Dyamappa Bhusappa,! to which the learned Chief Justice 
was a party. It is important to note that in that case the appeal would not have 
been in time unless the period between the pronouncement of the judgment and the 
signing. of the decree, which was 14 days, had not been excluded. But there are 
certain observations of the learned Chief Justice with which, with respect, we do not 
agree. The learned Chief Justice suggests that even after the decree is signed and 
is ready, a party may require some time to consider*the decree and to obtain the 
. advice of his lawyer, and such time may be excluded under s. 12(2). In our opinion, 
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no time beyond the time actually required for the preparation of the deoree can be 
exeluded within the meaning of s. 12(2). 

Reliance was placed on a decision of Mr. Justice Divatia and Mr. Justice Bavdekar 
in Bhausaheb Jamburao v. Sonabas! and Mr. Shah contends that that decision is in 
favour of the view for which he contends, viz. that the period between the pronounce- 
ment of the judgment and the signing of the decree cannot be excluded under s. 12(2) 
of the Limitation Act. In that case the dates are rather material. The judgment 
was given on July 12, 1943, and the decree was drawn up by the office and signed 
by the advocates on the 19th, and the decree was signed by the Registrar on Sep- 
tember 8. Therefore, the decree was signed and ready on September 8. 
The appellant applied for certified copies of the judgment and the decree on October 2, 
and the certified copy of the decree was ready on October 20 and the certified copy 
of the judgment was ready on November 4. That was a case of an application for 
leave to appeal to the Privy Council, and the application was filed on November 26, 
the period of limitation being 90 days under art. 179. The learned Judges did 
consider the question as to whether the period between July 12 and September 8 
should be excluded or not because they deat with the decision in Balappa Tammanna’s 
case and they observed (p. 98) : 

“ This decision does not, in our opinion, lay down that in every case a party is entitled, as 

a matter of right, to the benefit of the interval between the passing of the decree and its being 
signed. ” 
But having considered that judgment, with respect, they failed to apply the test laid 
down either in that judgment or in Murlidhar v. Motilal to the facts before them. 
They did not consider whether in that particular case the period.between July 12 
and September 8 should or should not be excluded. The only point they considered 
was whether the period between September 8 and October 2 should be excluded, 
and taking the view that the time that expired was not a reasonable one and no 
explanation was given as to why that time had been taken up before an application 
for certified copy was made on October 2, they came to the conclusion that that 
period should not be excluded. With respect, they were only dealing with one 
aspect of the decision in Balappa Tammanna’s case, an aspect with which we have 
just dealt and an aspect which has not appealed to us because that aspect 
was that some time may be excluded after tha decree was ready if time was necessary 
for studying the decree or consulting a lawyer. But this decision cannot be read 
as laying down one way or the other as to whether the period between the date when 
the judgment was pronounced and the date when the decree was signed should or 
should not be excluded. 

Then there is the recent judgment of a division bench in Kanji Devsi v. Velji 
Haridas, to which myself and my brother Gajendragadkar J. were parties. At 
p. 407 in delivering the judgment of the Court I observed : 

“‘,.. Therefore, applying that test, we have first the position that the decree was not signed till 
October 22, 1948, and therefore no copy of the decree could have been supplied and the time taken 
between September 29, 1948, when the judgment was pronounced and October 22, 1948, 
when the decree was signed must be excluded. If authority was required for tlie proposition, 
see Balappa Tammanna v. Dytmappa Bhusappa? ” . 

In that particular case we were considering the question of the overlapping of time 
and we held that time could not be allowed to overlap when two separate applications 
were made for a copy of the judgment and a copy of the decree. But there is this 
observation of ours which may lead one to think that we were laying down & cate- 
gorical rule that in every case the time taken between the pronouncement of the 
judgment and the signing of the decree should be excluded. As we have just pointed 
out, we are not laying down any unqualified rule. In ordinary cases it may be that 
such a time would be excluded, but there may be cases where the Court would have 
to scrutinize whether the whole of the time was properly required. or not. 

' Turning to the judgments of the other High Courts, we md the judgment of a 
full bench of the Calcutta High Court in The Secretary of State for India in Council 
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v. Parijat Debee.! There the learned Judges were dealing with an appeal from the 
Original Side and the principle they laid down is, with respect, the principle to 
which we ourselves have just subscribed, and what they said was that in an appeal 
from the Original Side the appellant is as of right entitled to the exclusion of such 
time aa is properly required for the drawing up of the decree or order, assuming that 
no part of the delay, if any, is due to his default. Now, the learned Chief Justice 
Sir John Beaumont in Murlidhar v. Motilal, with respect to him, was nob quite fair 
to the Calcutta High Court. He read the decision of the Calcutta High Court to 
mean that the requisite time for obtaining & copy of the decree in no case begins 
to run until the decree has been sealed. The Calcutta High Court has not laid down 
this principle in the categorical unqualified terms which the learned Chief Justice 
thought that Court was laying down. As I have just pointed out, the rule is laid 
down with the necessary and important qualification that no part of the delay should 
be due to the default of the appellant. 

Then there is a judgment of the full bench of the High Court of Patna in Gubriel 
Christian v. Chandra Mohan Missir.2 At first blush it may appear that the Patna 
High Court was in favour of the exclusion of the time between the pronouncement 
of the judgment and the signing of the decree in unqualified terms. But a little 
more careful study of the judgment shows that that is not so because this categórical 
exclusion should only be availed of, according to the Patna High Court, when the 
decree of the trial Court follows upon the judgment without the parties being required 
to do anything in the interval. In such cases, according to the Patna High Court, 
the appellant will be entitled to the exclusion of the time between the judgment and 
the decree, and then the Patna High Court points out (p. 294) : 

**...In exceptional cases, such (for instance) as cases of partition and mesne profits, the 
drawing up of the final decree may depend upon the filing of the necessary stamp paper or Court- 
fees; in such cases the exclusion of time in favour of the party who is to file the Court-fees will 
depend upon the citcumstances, but other parties to whom noresponsibility attaches forthe delay 
will be entitled to exclude the time. ” : 

Then we have the Nagpur High Court which also considered this question in a 
fall bench in Umda v. Rupchand?. With very great respect to the learned Judges, 
itis rather difficult to understand the principle they are laying down in that judgment. 

-It is pointed out that “it is clear that the limitation for an appeal runs from the 
date of the decree, which is the date of the judgment." There is no dispute with 
regard to that proposition. Then the judgment goes on (p. 2): 

* If delay in signing the decree actually prevents the applicant from obtaining a copy of it, 
he has only to apply for the copy of the decree before it is signed and an allowance will automa- 
tically be made under 8. 12 of the Limitation Act for the period during which the decree remained. 


The test they lay down is that the decree should actually prevent an applicant from 
obtaining a copy of it. It is difficult to understand how delay im signing a decree 
can ever prevent a party from applying for 'a copy of it. If this is intended in the 
sense that an application for a copy of the decree which is non-existent is an entirely 
futile proceeding, then, with respect, one understands this observation, but otherwise 
there is nothing to prevent a party from putting an application on file for a copy 
of a decree although the decree may not have yet come into existence. Then they 
go on to say: 

“ We think it clear that where an application for a copy is made after the decree is signed no 
allowance whatever can be made for any part of the period during which it remained unsigned." 
With respect, we are unable to agree with this view. Here, again, emphasis seems 
to have been placed on the application for a copy of the decree and not on the faot 
that the very document of which a copy was sought was not Prepared or not in 
existence. And the distinction drawn between the application before the signing 
of the decree and after the signing of the decree does not, with respect, seem to be 
based on any principle. 
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Then, we come to the decision of the Allahabad High Court in Keshar Sugar Works 
v. R. C. Sharma, which has taken the opposite view to the one which we are est- 
ing is-the correct view on the interpretation of s. 12(2) of the Limitation Act. ith 
respect, we would immediately concede that logically the view taken by the Allahabad 
High Court is a possible view, and the view taken by that full bench is that the 
preparation or the non-preparation of & decree has nothing whatever to do with the 
time requisite for obtaining a copy of the decree. According to the Allahabad 
High Court, some definite step should be taken by the appellant towards the attain- ' 
ment of the copy, and unless such definite step is taken, it could not be said that any 
time was required for obtaining the copy. Therefore, if the decree is not signed 
and the appellant has not applied for a copy, the time that is taken up for the pre- 
paration of the decree cannot be considered to be the time requisite for obtaining 
the copy, because the appellant himself has taken no definite step. He -has done 
nothing for the purpose of obtaining the decree. If this be the correct view, then 
it must follow that the appellanteshould apply for à copy as soon as the judgment 
is delivered and it should also logically follow that if the appellant waits till the period 
of limitation has run out arid then applies for a copy, then time should not be 
excluded under s. 12(2) of the Limitation Act. It might be stated that this was 
the view once held by this Court as is to be found in New Ptece Goods Bazaar Co. 
v. Jivabhas.? In that case Sir Basil Scott, Chief Justice, and Mr. Justice Chanda- 
varkar took that view, and Sir Basil Scott, Chief Justice, pointed out that that 
principle would cause no hardship to the appellant because all he had to do was to 
show by his application that he intended toappeal and to make his application within 
the time limited for the purpose. This view has been expressly overruled by the 
full bench to which reference has been made in Murlidhar v. Motilal. Therefore, 
there is a clear indication that as far as this Court is concerned, ever since the full 
bench decision in Murlidhar v. Motilal, we took a different view ofs. 12(2) from the 
view adopted by the Allahabad full bench in Keshar Sugar Works v. R. C. Sharma, 
and the view that we are now taking in this full bench is the logical and consistent 
extension of the view adopted in the earlier full bench in 39 Bom. L. R. 32. 

There is one more case to which reference might be made, because it is rather an 
instructive case, and that is a decision of the Privy Council in Pramatha Nath Roy 
v. Lee. Their Lordships were there considering an appeal from the Calcutta High 
Court on the Original Side, and the question was whether that particular appeal 
was in time, and Lord Buckmaster delivering the judgment of the Board considered 
the various steps taken by the appellant in getting the decree signed, and it is rather 
significant that their Lordships did not consider the question of the application for 
a copy of the order at all. That was not the test that they. applied. What they 
considered was whether the time taken up between the making of the order and 
the signing of it was properly taken up or whether part of it was due to the default 
of the applicant. That case clearly shows that their Lordships did not consider 
the application for a certified copy as the conclusive test. That case rather assumes 
that the period between the making of the order and the signing of it should be 
ordinarily excluded, and that is why their Lordships were at pains to consider whether 
the whole of that period was properly required or whether part of it was taken up 
by reason of default on the of the applicant. $58 ; 

It has been suggested at the bar that the principle we are laying down may lead 
to dilatoriness on ths part of the appellants and it may also lead to a considerable 
delay in preparing the decree. We fail to understand what connection there should 
be between an application for a certified copy of a decree and the preparation and 
signing of the decree. The Court has to prepare and get the decree signed irrespec- 
tive of any application made for a certified copy. It is for the Courts to seb that 
they are diligent in getting the decree prepared and signed, an act which is made 
incumbent upon them under the Code. It is for the Courts to see that the period 
of limitation is not unnecessarily extended by the delay caused by the Court itself 
in preparing the decree. E 

Turning to this particular case before us, Mr. Justice Dixit has found as a fact 
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that the appellants were not in default in the delay that took place'in the signing 
of the decree. But the learned Judge thinks the period of 59 days that elapsed 
between May 1, 1948, when the judgment was pronounced and June 29, 1048, was 
unduly long and from that he infers that it was an unreasonable period and therefore 
the whole of that period should not be excluded under s. 12(2). With very great 
respect to the learned Judge, it ia difficult to understand how, once it is found that 
the appellants were not responsible for the delay, any portion of the period of 59 days 
should not be computed for the purpose of s. 12(2). However long the delay might 
be, however unreasonable it may be, if the appellants were not responsible for the 
delay and if the Court was responsible for the delay, we fail to see why the appellants 
should be penalised for the period that expired between the pronouncement of the 
judgment and the signing of the decree. The delay may be unreasonable, but if 
default is to be found at all, it is to be found with tha Court and not with the s appel- 
lants whom the learned Judge himself has acquitted of any negligence whic. 
to the failure to prepare the decree in sufficiently short time. erefore, on the 
facte of this case we hold that the period between May 1, 1948, and June 29, 1948, 
' was a period requisite for the purpose of applying for a certified copy of the ‘decree 
within the meaning of s. 12(2), and the whole of this period must be excluded in 
computing the period of limitation. 
Under these circumstances we must hold that the appeal’ preferred to the District 
Judge was in time, that the decree of the appellate Court will be set aside, and the 
eal remanded to him for disposal according to law. I think the fair order to 
e with regard to costs is that the appellants should get their costa of the Letters 
Patent appeal, but costs of the second appeal before Mr. Justice Dixit and the costs 
Bee the appeal before the District Judge should be costs in the appeal which we are 
to the learned District Judge. We direct that the learned District 
didis should dispose of the appeal expeditiously, and the papers to be sent to the 
District Court immediately. 
Decree set aside. 


APPEAL FROM ORIGINAL CIVIL. : 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
THE ASSOCIATED BANKING CORPORATION OF INDIA, LTD. 
v. NAZARALLI KASSAMBHAI & CO.* 

Banking Compaines Act (IX of 1949), Secs. 544, B—Suit filed by Official Liquidator to recover 
claim due.to banking company—Claim below Rs. 25,000—Such claim whether matter relating 
to or arising out of winding up of company—Whether High Court has jurisdiction to try suu. 

A suit filed by the Official Liquidator to recover a claim due to a banking company in 
liquidation from its debtor is a matter relating to or arising out of the winding up of the 

, banking company, and, therefore, the High Court has jurisdiction under s. 45B of the Banking 

Companies Act, 1949, to try the suit, and the jurisdiction tf the City Civil Court is ousted 
under a. 45A of the Act, although the subject-matter of the suit may be below Rs, 25,000. 

An argument of convenience is never a safe argument in construing a section of a statute. 
However, in cases of doubt or ambiguity one must lean against causing inconvenience to 
litigants which inconvenience could be avoided by putting a different interpretation upon 
the statute. 

On: October 1, 1947, the Associated Banking Corporation of India, Ltd., which 
was a company. registered under the Indian Companies Act, 1918, and had its 
registered office in Bombay, was ordered to be wound up by the High Court and 
the Court Liquidator was appointed as Official Liquidator of the bank. 

On August 11, 1950, the bank by its Official Liquidator (plaintiffs) filed the 
present suit against Nazarall Kassambhai & Co. “and the two partners of the 
firm (defendants): in the High Court of Bombay, to recover from them a sum of 
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Rs. 20,966-18-6 which was borrowed by them from the bank’ in -Bombay. 
The plaintiffs submitted that having regard to the provisions of the Banking 
Companies (Amendment) Act, 1950,! the High Court had jurisdiction to- entertain 
the suit. i eae 
The suit came on before Shah J. who dismissed it on April 8, 1951, on the ground 
that the High Court had no jurisdiction to try the suit. His Lordship’s judgment 
is as follows :— ` Mq 


Suam J. This is a suit by the Associated Banking Corporation of India, Ltd., 
which is now in liquidation under an order passed by this Court, and of which 
Mr. Mathalone, the Official Liquidator of this Court, has been appointed liquidator 
to liquidate the affairs The suit has been filed against three defendants, who are 
shown as residents of Bombay. It is averred in the plaint that defendant No. 1 
firm which consists of two partners, who areimpleaded as defendants Nos. 2 and 8, 
borrowed four different items of money at diverse times aggregating to Rs. 17,500 
and in respect of which issued four hundis bearing numbers 226, 229, 880 and 
881. Itisfurther averred that defendantNo. 1 borrowed Rs. 2,062-8-0 and asa collate- 
ralsecurity for repaymentofthatamountassignedin favour of the bank for collec- 
tion and appropriation a bill for Rs. 2,062-8-0 payable to them by the B. E. S. T. 
Co. The hundig were dishonoured by non-payment and were returned to the 
plaintiff bank. It is further averred that the bank suspended payment on March 
19, 1947, and on a petition presented by the creditors of the bank anorder for com- 
pulsory winding up of the bank was made and theCourt Liquidator was appointed 
with all powers under ss. 179 and 180 of the Indian Companies Act. The liquidator 
has filed the present suit for recovering the amounts of the four hundis which were 
dishonoured. It has been stated in the plaint that the liquidator has collected 
the amount of Ra. 2,062-8-0 from the B.E.S.T. Co. after the petition for the winding 
up of the plaintiff bank was filed. T 

Now, the claim in the present suit is admittedly less than Rs. 25,000 .Inasmuch 
as the defendants are residing within the jurisdiction of this Court and the 
amounts are alleged to have been borrowed in the City of Bombay, the suit would 
normally be triable by the City Civil Court, which is constituted a Court having 
jurisdiction to try suits where the value of the subject-matter does not exceed 
Rs. 25,000. But the suitis filed and is sought to be prosecuted in this Court on 
the ground that the plaintiff is a banking corporation which is ordered to be wound 
up. Reliance is placed in support of the contention that this Court is ‘entitled 
to try the suit and is in fact the only Court which could try the suit, on the provi- 
sions of s. 45A of the Banking Companies Act, X of 1949, as amended by Act XX 
of 1950. Section 45A which has been added by s. 10 of the Amending Act XX of 
1950 is as follows: . z^ sd 
. "45A. Court defined.—In this Part and in Part III * Court ° means the High Court exercising 
jurisdiction in the place where the registered office of the banking company which is being wound 
up is situated or, in the case of a banking company incorporated outside India which is being 
wound up, where its prineipal place of business is situated, and notwithstanding anything to the 
contrary contained in the Indian Companies Act, 1918 (VII of 1918), or in any notification, order 
or direction issued thereunder or in any other Jaw for the time being in force, no other coutt shall 
have jurisdiction to entertain any matter ralating to or arising out of the winding up of a banking 
company. ” ; . 
Now part IIIA. which is added by s. 10 intended to make a special provision for 
the speedy disposal of the winding up proceedings. Part III which was enacted 
by the original Act dealt with "suspension of business and winding up of the bank- 
ing companies." Under s. 45A as added to the original Act the expression 
‘Court’ in Part III and Part IITA is defined to mean the High Court which exercises 
jurisdiction in the place where the registered office of the banking company is 
situated. The plaintiff company which isa banking company is ordered to be 
woundup, and its registered office is situate within the ordinary original jurisdic- 
tion of this Court, and, res the expression ‘Court’ as used in Part HI and 
Part IIIA would mean the High Court at Bombay. 

But the question which falls to be determined on the contention raised by the 
plaintiff is, whether this Court is the ‘Court’ which has jurisdiction to entertain a 
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Suit filed by the company for recovering monies due on contracts entered into 
by the company with outsiders. It is contended on behalf of the plaintiff by 
Mr. M. V. Desai that the provision “ no other court shall have jurisdiction to 
entertain any matter relating to or arising out of the winding up of a banking 
company " ins. 45A of the Act excludes the jurisdiction of all Courts, whether 
functioning in the city of Bombay or elsewhere. 

It is argued that the Official Liquidator having been appointed liquidator with 
all axe. under s.179 of the Indian Companies Act, which include the power 
and the authority to file a suit against a debtor of the company, such a suit must 
be deemed to be a * matter arising out of the winding up of a banking company ’. 
Iam unable to accept the argument of Mr. M. V. Desai. The expression ‘ matter’ 
as used in the Act must in its context mean a ‘litigious proceeding.’ In order that 
the proceeding should be exclusively triable by this Court it must relate to the 
winding up of a banking company, orit mustarise out of the winding up of a banking 
company. The present proceeding is merely a suit filed by the banking company 
for enforcement of its claim against a debtor and cannot be said to be relating to 
the winding up of the banking company or arising out of the winding up of the 
banking company. In my judgment it is intended to confer exclusive jurisdic- 
tion upon this Court to try proceedings which have a direct relation with the 
winding up of a banking company or which arise out of the winding up of a banking 
company, in that the rights which are to be enforced are the direct result of the 
order of winding up passed by thisCourt The fact that by reason of the order 
of winding up the Offleial Liquidator becomes the dominus litis for prosecuting 
the claim is not sufficient to make the proceeding one either relating to the winding 
up or arising out of the winding up. This suit, if the winding up proceedings 
had not intervened, could obviously not be filed in this Court; and the winding 
up of the company does not impose upon the relation, which originally subsisted 
between the plaintiff company and the defendant, any further incident which can 
be utilized to support the contention that the proceedings relate to the winding 
up or that they can be said to arise out of the winding up. "There must bea relation 
or a nexus between the matter and the winding up and that relation or nexus is 
not supplied merely by the banking company being subject to an order of winding 
up: The matter or the proceeding does not owe its origin to the winding up of 

eplaintiff company. Ifa right of the plaintiff company tofile a suit arose out of 
the winding up, then this Court would be the only Court-which would be 
entitled to try a suit to enforce the right which arose out of the winding up. But 
în the present case the suit filed for enforcement of rights vested in the company 
by reason of a contractual relationship between the plaintiff company and the 
defendants is not in any manner related to the winding up of the plaintiff company, 
nor does it arise out of the winding up of the company. , 

Mr. M. V. Desai has further relied upon s. 45B which was also added 
by the amending Act of 1950. It is contended by Mr. Desai that under that 
section the ‘Court’ as defined in s. 45A shallhavefullpower todecide all claims 
made by or against any banking company (including claims by or against 
any of its branches in India) and all questions of priorities and all other questions 
whatsoever, whether of law or fact, which may relate fo or arise in the course of 
the winding up of the banking company coming within thecognizance of the Court. 
In my view, however, s. 45B cannot be requisitioned in aid of the construction of 
s. 45A. The scheme of the two provisionscontainedin ss. 45A and 45B appears 
to be that the High Court within the jurisdiction of which a banking company 
has its registered office is constituted the only Court which would be entitled tó 
try matters relating to or arising out of the winding up of a banking company, 
and having so provided s. 45B confers jurisdiction of the widest character upon the 
Court. Butbefore the Court can exercise jurisdiction under s. 45B it must appear 
that the matter is within the cognizance of the Court, and thatismade abundantly 
clear by the last clause of s. 45B. ` ' 

Tt is argued that the provision of s.'45A. was incorporated with a view to facilitate 
the disposal of the proceedings which may arise in the course of the winding up 
of a banking company, including enforcement of the claims of the company 
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subsequent to the winding up. Whether or not that was the intention of the 
Legislature, if the Legislature has qualified the expression * matter ' in the manner 
it has done in s. 45A, it is difficult to hold that notwithstanding that qualification 
all claims by a banking company subsequent to the order of winding up, whether 
or not they relate to or arise out of thewindingup, shall be dealt with by the High 
Court within the jurisdiction of which the registered office is situate. In 
my view the claim being less than Rs. 25,000, and the suit having been filed after 
the publication of the notification by the State of Bombay extending the juris- 
diction of the Bombay City Civil Court, is not maintainable in this Court. 
The suit will stand dismissed. 


The plaintiffs appealed. 


H. M. Seervai, for the appellants. 
C. N. Daji, with Jal Vakil, for respondent No. 5. : 
' Respondents Nos. 1 and 2 gbsent. 


CBAGLA C. J. This appeal arises out of a decision of Mr. Justice Shah holding 
tbat the suit of the Associated Banking Corporation of India, Ltd., which is in 
liquidation, by its Official Liquidator, should be dismissed on the ground that this 
Court had no jurisdiction to try this suit. The suit was to recover a sum of 
Rs. 20,000 and odd, and it is not disputed that but for certain p legislation 
to which I shall presently refer the suit would have been triable by the City Civil 
Court in Bombay as the subject-matter of the suit is below Rs. 25,000. 

The question that we have to consider is whether the jurisdiction of the City 
Civil Court has been ousted and whether special jurisdiction has been conferred 
upon tbe High Court by reason of the suit having been filed by the Official Liqui- 
dator in the course of the winding up of the Associated Banking Corporation of 
India, Ltd. An Act was passed by the Dominion Legislature, being the Banking 
Compaines Act, 1949, (Act X of 1949), to amend the law relating to Banking Com- 
panies, and Part III of thet Act deals with.suspension of business and winding up 
of banking companies. When one turns to some of the provisions in that part 
itis clear that the object of the Legislature was as far as possible to expedite the 
disposal of winding up of banking companies. For instance, s. 41 provides 
that the liquidator must make his report within two months to the Court from the 
date of the order giving theinformation required by s. 177B ofthe Indian Companies 
Act, 1918. Section 42 provides that meetings of creditors may be dispensed 
with. Seotion 48 provides for a special mode of proof of amounts deposited by 
depositors with banks. This Act was amended by. the Banking Companies 
(Amendment) Act, 1950 (Act XX of 1950), and s. 45A, which falls in part IIIA, 
the heading of which is “ Special provisions for speedy disposal of winding up of 
proceedings” defined the “Court” in Part IIIA and in part III of the earlier 
Act as the High Court exercising jurisdiction in the place where the registered 
office of the banking company nidi is being wound up is situated or, in the case 
of & banking company incorporated outside India which is being wound up, 
where its principal place of business is situated, and s. 45A. further provided that 
notwithstanding anything to the contrary contained in the Indian Companies 
Act or in any notification, order or directionissued thereunder or in any other law 
for the time being in force, no other court shall have jurisdiction to entertain any 
matter relating to or arising out of the winding up of a banking company. There- 
fore jurisdiction of all Courts other than the High Court as defined in s. 45A was 
clearly ousted with regard to all matters which relate to or arise out of the winding 
up. of a banking company.1 Then s. 45B conferred power upon the High Court 
to decide all claims made by or against any banking company, including claims 
by or against any of its branches 1n India, and all questions of priorities and all 
other questions whatsoever, whether of “law or fact, which may relate to or 
arise in the course of the winding up of the banking company, coming within the 

izance of the Court. " 
ow, the narrow question that we have to consideris whether a suit filed by the 
Official Liquidator to recover a claim due to a banking company from its debtor 
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is a matter relating to or arising out of the winding up of a banking company. ' 
It may be pointed out that the Legislature has used a slightly different expression 

in s. 45B. The expression used in s. 45B is ** which may relate to or arise in the 

course of the winding up." ‘It is difficult to hold that the Legislature intended 

to convey something different by the use of the expression in s. 45A ‘“‘ arising.’ 
out of the winding up " from the use of the expression in s. 45B “ arise in the 

course of the winding up.” ' Sections 45A and 45B are co-related. Section 45A. 

ousts the jurisdiction of Courts other than the High Court, and s. 45B confers & 
special jurisdiction upon the High Court. There can be no doubt that by reason 

of these two sections extra-territorial jurisdiction has been conferred upon the 

High Court which it did not possess or enjoy before. Wherever the party may be 

resident, wherever the cause of action may have arisen, ifthe matter satisfies the 

test laid down, viz. that it relates to or arises out of the winding up of & banking 

company, then the High Court is invested with the jurisdiction to decide that 

matter. The view taken by the learned Judge below was that there must be a 

direct connection or a nexus between the winding up and the matter which comes 

for the decision of the Court before s. 454 or s. 45B would be'applicable, and the 

view taken by the learned Judge was that the present suit arises out of contractual 

relations between the bank and the debtor, that the suit does not arise out of the 

winding up, that itis not by reason of tbe supervention of the winding up that the 
Official Liquidator became entitled to recover this amount, that the cause of action 

was already there, and the cause of action, did not arise by reason of the banking 

company being wound up. According to the learned Judge these provisions only 

apply when a rightis conferred upon the banking company by reason of the winding 
up. .The claim must arise directly by reason of the supervention of the winding 
up. Butif the clair does not so directly arise and the claim already existed, the 
mere winding up does not make that claim a matter relating to or arising out of 
the winding up of a banking company. The learned Judge has further taken the 

view that the mere fact that the Official Liquidator is dominus lite by reason of 
the winding up does not in any way affect the question to be decided. I must 
frankly confess that tbere is considerable force in the view taken by the learned 

Judge below and the matter we bave to consider is by no means entirely free from 

doubt or difficulty. ' 

Now, it is necessary to consider in the first place s. 179 of the Companies Act. 
That section deals with the powers of the Official Liquidator and it provides that 
** The official liquidator sball have power, with the sanction of the Court, to do 
the following things: and among those things one is to institute or defend any 
suit or prosecution, or other legal proceeding, civil or criminal, in the name and on 
behalf of the company. Clause (i) of s. 179 provides: “ to do all such other things 
as may be necessary for winding up the affairs of the company and distributing 
its assets." It may be contended, as has been contended js Mr. Daji. that the 
Court sanctions the filing of thesuitin the course of the winding up and the sanction 
to file the suit does arise out of the winding up. But the actual filing of the suit 
bas nothing whatever to do with the winding up. Mr. Daji says that once the 
sanction of the Court is given, the official liquidator must resort to the ordinary 
Courts of the land in order to enforce the claim of the banking company against 
its debtors. But this argument overlooks one or two important considerations. 
It is one thing tc say that 'he company before it is wound up is enforcing its contrac- 
tual right and the contractual obligation of the debtor in filing a suit to recover 
the debt due to the banking company. It is entirely a different thing to say that 
the official liquidator with the sanction of the Court is recovering the debt due by 
the debtor to the company under s. 179 because the official liquidator is 
not concerned with the contractual rights or obligations. Heis primarily concerned 
to wind up the affairs of the company,and to distribute its assets. Therefore, in 
filing the suit what he is doing is helping to wind up the affairs of the company and 
also assisting the ultimate distribution of the assets af the company. Even the 
Court when it gives sanction approaches the matter from the same point of view. 
Tt has got to consider what are the possibilities of recovering the debt, what costs 
are likely to be incurred, whether from every point of view it is advisable to 
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prosecute the claim, and so òn and so forth; whereas the company before it is 
wound up would not be in any way fettered by the considerations which would 
weigh with the liquidator or with theCourt under s. 179. Therefore, a suit filéd 
after the company goes into liquidation by the official liquidator under s. 179 must 
have a relationship with the winding up of the company.’ It is also to be borne 
in mind that the Legislature has not merely used the expression “ arising out of 
the winding up ", but it also used the expression “ relating to the winding up ”, 
and in my opinion the expression “ relating to the winding up " is much wider and 
much more extensive than the expression “arising out of the winding up." If 
the Legislature had restricted itself to the use of the expression “ arising out of”, 
then it may possibly have been argued that there must be a direct connection 
between the winding up and the matter which is to be determined under s. 45A 
ors. 45B. But if the matter is merely related to the winding up, no such direct 
connection is necessary. One must also look to the object with which these 
provisions were incorporated into the law. If the official liquidator is compelled 
to file suits to recover debts in different places in India against the debtors where 
they might be residing or where the cause of action might have arisen, then a 
speedy disposal of winding up proceedings would: be impossible. The liquidator 
and the Court would have to wait till all these suits are disposed of before the Court 
would be in & position to wind up the affairs of the company and distribute its 
assets. Therefore if the sole purpose and the whole object of this legislation is 
to wind up the affairs of banking companies as expeditiously as possible, then it 
stands to reason that the Legislature must have intended thatthe assets should be 
realised as quickly as possible, and when the offtcial liquidator files'a suit against 
a debtor of the banking company, all he is doing is to attempt to realise part of 
the assets of the company. 

Our attention has been drawn. to analogous law to be found both in the Insol- 
vency law here and the Bankruptcy law in England. Section 108 of the Bank- 
ruptey Act, 1914, provides: 

* Subject to the provisions of this Act, every Court having jurisdiction in bankruptey under 

this Act shall have full power to decide all questions of priorities and all other questions what- 
ever, whether of law or fact, which may arise in any case of bankruptey coming within the 
cognizance of the Court. ” 
And our own s.7 of the Presidency-towns Insolvency Actisin identical terms. And 
there is a similar provision in s. 4 of the Provincial Insolvency Act. It hasbeen 
held both in England and here that under this section the Insolvency Court has 
jurisdiction to try questions of title against strangers to the insolvency and also 
questions arising out of the contract which a stranger entered into with the insol- 
vent before his insolvency. In other words, the view taken both by the English 
and Indian Courts is that this section does not restrict the jurisdiction of the Court 
to trying only those matters which arise by reason of the supervention of the 
insolvency. Even if the right existed in the insolvent and it was that right which 
was being enforced against a stranger, if by reason of the adjudication the Official 
Assignee can prosecute that right and that claim, that matter can be considered 
by the Insolvency.Court under s. 7 of the Presidency-towns Insolvency Act and 
under s. 105 of the Bankruptcy Act, 1914. 

Now, it will be noticed that the language used by theLegislature in our s. 7 and 
$105 of the English Act is merely a question which may arise in any case of insol- 
vency. The language used in the Banking Companies Act is much wider. It is 
not merely a matter arising out of the winding up or a matter arising in the course 
of the winding up, but also a matter reláting to the winding up of a bankin 
company. Mr. Daji has appealed to us not to give a construction to s. 45B an 
s. 45A which may result ig debtors of the company in any part of India having to 
answer a summons issued by this Court or creditors of a banking company being 
compelled to file suits in this Court. An argument of convenience is never a safe 
argument in construing a.section of a statute. Of course, in cases of doubt or 
ambiguity one must lean against causing inconvenience to litigants which incon- 
venience could be avoided by putting a different interpretation upon the statute. 
But when one realises once again the object with which this law was passed, it 
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is clear that all powers were intended to be’ concentrated in one Court for the 
purposes of winding up, and irrespective of the territorial aspect of the matter, 
irrespective of the fact that creditors or contributories might be outside the juris- 
diction of the High Court, the Legislature was emphasising more the necessity of 
expeditiously carrying out the winding up of a banking company than any incon- 
venience that might be caused to creditors or.debtors or contributories. If we 
are right in understanding and appreciating the object with which the legislation 
was passed, then any inconvenience caused to litigants, however much it might be: 
regretted, must belooked upon as unavoidable in the larger interest of society which 
requires that the affairs of banking companies should not be unduly delayed and 
the winding up should be completed as soon as possible. I am therefore of the 
opinion that with great respect the learned Judge was in error in the conclusion he 
came to and this Court has jurisdiction under s. 45 B to decide this matter and the 
jurisdiction of the City CivilCourt has been ousted under s. 45A of Act XX of 1950. 

Therefore, the order of dismissal passed, by the learned Judge will be set aside 
and the appeal will be allowed. The liquidator’s costs as between attorney and 
client villa come out of the assets of the banking company. There will be no order 
as to costs of respondent No. 8. The suit was filed as a summary suit and. 
therefore it will go back to the learned Judge i in Chambers for disposal according 
to law. : 


Buacwati J. I agree. G 
Appeal allowed. 
Attorneys for appellants : Kanga & Co. 

Attorneys for respondants ; Godambe & Joglekar. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. - 
MOHAMED OOMER MOHAMED NOORULLAH SAHIB v. S. M. NOORUDIN.* 
Civil Procedure Code (Act V of 1908), O. XLI, r. 22 —Dismissal of respondents appeal on ground 

of limitation —Cross-objections filed by respondent —Subject-matter of appeal and cross-objections 
identical —Whether | cross-objections barred — Eegistrar of Trade Marks---Costs—When can 
Registrar’ appear in Court of final appeal. 

Crogs ‘objections under O. XLI, r. 23, of the Civil Procedure Code, 1908, are not barred, 
notwithstanding the dismissal of the appeal of the respondent, if that appeal was not 
dismissed on merits, although the subject-matter of the respondent’s appeal and his oross- 
objections might be identical. 

, Ramji Das v. Ajudhia Prasad! and Deo Narian Sahu v. Ganesh Ram,* distinguished. 

: Prabhu Dayal v. Murli Dhar,* explained. 

' Xt is only on a judicial determination that the order of the lower Court becomes merged ín 
the decision of the Court of appeal. But no merger takes place when the Court of appeal 
does not judicially determine the appeal but dimisses it on any preliminary ground like 
limitation or maintainability. Then, ọn the dismissal by the appellate Court, the order that 
still &tands is the order of the lower Court and not the order of the Court of appeal. ' i 

Abdul Majid v. Jawahir Lal,* followed. 

7 There are certain cases in which the Registrar of Trade Marks should appear in the final 
Court of appeal and can legitimately claim his costs; but it is entirely wrong on the part of 
the Registrar to appear merely for the purpose of elucidating his own judgment and pointing 
out errors in the judgment of the Court below. He must submit to the judgment of the 
lower appellate Court if there is no appeal from that judgment. If there is an appeal, he 
must submit to the judgment of the final Court of appeal. 


One S. M. Nooruddin (applicant) applied for registration of his trade mark on 
August 21, 1942. The application was advertised on October 1, 1945, and one 
Mohamed Oomer Mahomed Noorullah Sahib (opponent) filed his notice of opposi- 


* Decided, August 13, 1951. O. C. J. 2 [1986] A.'I. R. Pat. 604. 
Appeal No. 100 of 1950,7 Misc. No. 178 of 8 [1924] A. I. R. All. 867. 
1949. . 4 (1914) I. L. R. 86 All. 850, 
1 (1903) IVL. R. às All. 628. ; 8. 0. 18 Bom. L. R. 895, P, c. 
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tion on March 28, 1946. The applicant submitted his reply on July 12, 1946. 
On December 5, 1947, the opponent filed three affidavits in which he referred to a 
document called a panchnama dated October 19, 1987, under which he alleged that 
his father had agreed to allow the applicant to use the trade mark, which he was 
seeking to register, for an indefinite period till it was objected to either by the 
opponent’s father or by his successor. The applicant made an affidavit in reply, 
but he made no reference in this to the panchnama relied upon by the opponent. 

When the matter came on for hearing before the Registrar of Trade Marks, the 
applicant contended that the panchnama was a forgery and that it did not bear 
his signature. The Registrar held that the panchnama was a genuine document, 
but that as the applicant had proved user of his trade mark in certain districts in 
the State of Madras, he ordered registration of the mark limited to certain districts, 
observing in his judgment as follows :— 

“The legal effect of the panchnama falls to be considered. I have to consider whether the latter 
part of the document is valid in law. The effect of itis that the said Oomer Saheb agreed to 
allow the applicant to use the mark for an indefinite time until it was objected to either by him 
(Omer Saheb) or by his successors. In this particular case no objection is actually being raised 
under the terms of document, but even assuming that the defence put in in the Trichinopoly 
suit in 1946 amounts to an objection to the applicant using the mark, it means that from 1987 to 
1945 or 1946 the applicant was allowed to use the mark. Presumably the said Omer Saheb 
and after him the opponent did not sell beedies under their mark in Trichinopoly till about 1945 
but only subsequently. The publie of Trichinopoly and Tanjore where the applicant's beedies 
are sold would naturally consider the applicant as proprietor of the ‘‘Hearteen” mark. It seems 
to me that it would be against public policy to have an agreement the result of which would be 
that all of a sudden the applicant would be stopped from manufacturing becdies under this mark, 
and the opponent would sell in those districts beedies under this mark. This would clearly amount 
to a deception of the public. Furthermore, the opponent would have all the benefit of the re- 
putation of the applicant. In my opinion, the agreement, if it is to be construed in such wide 
terms, would be against public policy and to that extent invalid, and I am of the opinion that the 
latter part of the panchnama should be construed as meaning that the said Oomer Sahib or his 
successors should object within a reasonable time to the use of the mark by the applicant. Wait- 
ing for seven years before objecting to the use of the mark is, in my opinion, not a reasonable 
time. I find that in fact the applicant has been using the mark, although in a small way compa- 
ratively speaking, since 1982 in the districts of Trichinopoly and Tanjore and under the circum- 
stances I consider the fairest order to be that the applicant should be allowed subject to the limita- 
tion that it should be in respect of beedies sold only in the districts of Trichinopoly and Tanjore.” 

The opponent appealed to the High Court. Coyajee J. who heard the appeal 
dismissed it on the ground that it was barred by limitation. The applicant also 
appealed and the opponent filed cross-objections. This appeal was heard by 
Shah J. who delivered: the following judgment on September 1, 1950 :— 


Sman J. This is an appeal against an order of the Registrar of Trade Marks 
under the Indian Trade Marks Act, V of 1940. The petitioner applied for regis- 
tration of his mark as a trade mark on August 21, 1942. That application was 
advertised on October 1, 1945, and the present respondent filed his notice of 
opposition on March 29, 1946. Against the notice of opposition the petitioner 
submitted his reply on July 12, 1940. Thereafter on December 5, 1947, the 
respondent filed three ‘affidavits in which he referred to a document, which is 
called a panchnama, dated October 19, 1987, under which the father of the 
respondent is alleged to have agreed to allow the petitioner to use the mark for an 
indefinite period till it was objected to either by him or by his successor. I am 
informed that the notice of filing these affidavits was given to the petitioner, and I 
am also informed that the respondent offered to give inspection of the document 
to the petitioner, but that opportunity was not availed of by the petitioner. Now 
in one of the affidavits filed on December 5, 1947, it was stated that the contents 
of the document were written in Urdu and were signed by the applicant in Tamil 
and the deponent offered £o produce a photographic copy of the same at the trial 
of the action. That clearly shows that the document which was relied on as being 
of October 19, 1987, was not filed along with the affidavit before the Registrar. 
At the trial before the Registrarthepetitioner was confronted with a panchnama, 
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The petitioner denied his signature on the panchnama, and I am informed that 
he desired to lead evidence to show that the signature which was claimed by the 
respondent to be the signature of the petitioner was not his signature. The 
Registrar refused to grant any adjournment to the petitioner and proceeded 
with the hearing. The Registrar has observed in his judgment that it was ‘not 
fair’ to the respondent toallow the petitioner at the hearing to deny having signed 
the panchnama, and the reason for therefusal to allow thepetitioner even to deny his 
signature was that an issue wasnot raised to that effect in any part of the defences. 
' In my view the refusal on the part of the Registrar to grant an adjournment to 
the petitioner and in assuming that the document set up by the respondent was 
the one which was signed by the petitioner without any opportunity being given 
to him to meet that case is entirely unwarranted. In the notices of opposition 
filed by the respondent on March 238, 1946, the document relied upon by him at 
the trial was not produced, and consequently the petitioner had no opportunity 
of meeting that document in his reply dated July 12, 1946. In the affidavits which 
were filed on December 5, 1947, the document was referred to as being of a date, 
which is now admitted to be equivalent to November 7, 1987. It is now conced« 
ed that the document which is alleged to be under the signature of the petitioner 
is not dated October 19, 1987, nor does it bear a date (according to any other 
calendar) which is equivalent to October 19, 1987. If in his affidavit, which 
was filed by the respondent nearly two years after the notice of opposition, he did 
not piu the correct date, no fault can he found with the petitioner for having 
failed to ask for inspection of the document which was referred to in the 
affidavit, and which now on the concession made does not exist. The fact that the 
real date of the document is November 7, 1987, as stated before me cannot assist 
the respondent. It was argued before me that it was the duty of the petitioner to 
have asked for inspection of the document when it was referred to in the affidavit; 
and if he did not ask for any inspection of the document, then he must be deemed 
to have acted at his risk and the respondent is entitled thereafter to turn round 
and say that, even though he mentioned a wrong date in his athdavit, the petitioner 
must be deemed to have notice of a docüment bearing the correct date. In my 
view the petitioner must have been taken completely by surprise when he was 
confronted with a document, not dated October 19, 1987, but bearing date which is 
the equivalent of November 7, 1987, and the Registrar should have, in my judg- 
ment, given him an opportunity to meet the document with which he was con- 
fronted for the first time at the trial. In my view the Registrar was wrong in 
e grant an adjourment asked for by the petitioner. Again, there was not 
the slightest justification for proceeding on the assumption that the petitioner is 
not entitled to deny his signature. It is a very serious thing to deny opportunity 
to a party to meet a case which has been sprung upon him for the first time at the 
trial. Themerefact that the parties were coming from Madras was not an adequate 
ground for enabling one party to spring a surprise upon the other and preventing 
the other party from meeting the case raised by that surprise. I agree with 
the contention of the petitioner that there has been no fair trial of bis case. 

The order passed by the Registrar will therefore be set aside in so far as it limits 
registration of the mark to the two Districts specified in lis order. The Registrar 
will proceed to hear the petition according to law and will decide the question as 
to whether the petitioner is entitled to obtain the registration of the mark without 
any limitation. 

The appeal is allowed, and the order of the Registrar is set aside in so far as it 
is against the petitioner. The Registrar will take early steps to dispose of the 
application. Costs of this petition will abide the result of the application. 

The respondent has filed cross-objections to the order appealed from. Now, 
normally, the respondent would be entitled to be heard on those cross-objections. 
But the respondent had preferred an appeal to this Court, which was Miscella- 
neous No. 120 of 1949. That appeal was not filed within the period of limitation 
provided for filing appeals against orders of the Registrar of Trade Marks. 
That appeal was placed for hearing before Mr. Justice Coyajee on August 5, 1949, 
and he held that, the appeal not having been filed within the period of limitation 
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provided for filing such appeals, must be dismissed, After the appeal was dismiss- 
ed, cross-objections were preferred in the present appeal. i 
Mr. M. V. Desai on behalf of the respondent has contended that the dismissal 
of the previous appeal does not prevent his client from raising by way of cross- 
objections the same contentions which he had raised in the appeal which was 
rejected. Mr. M. V. Desai says that by O. XLI, r. 22, of the Civil Procedure 
Code, a statutory right is conferred upon a party to file cross-objections, and that 
right can be exercised at any time within 80 days from the date on which notice 
of appeal filed by theotherpartyisserved. Mr. M. V. Desai's further contention is 
that that statutory right is not affected by the previous dismissal of an appeal 
filed by the respondent, who has challenged the order on the same grounds by way 
of appeal, provided the dismissalisnoton the merits. I amunableto accept that 
contention. Once an order in the nature of a decree is passed against a person, 
he has a right either to file an appealorto awaitanappeal being filed by the other 
side,.if a part of the decree is in favour ofsuchparty. Suchaperson may file an 
appeal and seek to raise all such contentions as he desires against the adjudica- 
tion by the trial Court. If he raises objections by way of an appeal and those 
objections are dismissed, then that dismissal operates as a merger of the order of 
the trial Court in the decree of the appellate Court; and in my judgment it does 
not matter wliether the dismissal is on a point relating to limitation or on 
merits.. Once the decision of the Court of trial is merged in a decretal order 
of the Court of appeal, there is no ground which the party, who has filed an appeal . 
and has failed, would be entitled to raise by way of cross-objections against the 
decree of the Court of trial in an appeal filed by the other side. An appeal or 
cross-objections can lie against the decree of the Court of trial and not against 
a decree of the same Court. TE 
: In the circumstances, it must be held that the cross-objections filed by Mr. 
M. V. Desai's client are not maintainable, and they must be dismissed with costs. 


The opponent appealed. 


N. A. Palkhiwalla, for the appellant. ; 
K.T. Desai, with J. B. Dadachanji and R. Subramania Iyer, for the respondent. 
C. K. Daphtary, Solicitor-General, for the Trade Marks Registrar. 


Cuaaua C.J. This is an appeal which arises out of an order madeby the Registrar 
of Trade Marks, The respondent applied for registration of his trade mark on 
August 21, 1942. The application was advertised on October 1, 1945, and the 
appellant filed his notice of opposition on March 28, 1946. The respondent sub- 
mitted hisreply on July 12,1946, ` On December 5, 1947, theappellant filed affidavits 
in which he referred to a certain panchnama dated October 19, 1947. The 
case of the appellant was that his father was the proprietor of the trade mark 
which the respondent was seeking to register, and that by this document of 1987 
his father had given leave and licence to the respondent to use the trade mark and 
the trade mark was to be used by the respondent only so long as the leave and 
licence had not been revoked. An affidavit was made by the respondent in reply to 
the affidavit of the appéllant, but no reference was made in this affidavit to the 
panchnama relied upon by the appellant in his affidavit. At the hearing before 
theRegistrar, the respondent challenged the panchnama as a forgery. He contend- 
ed that it did not bear his signature. The learned Registrar came to the conclu- 
sion that the panchnama was a genuine document, but he held that the pro- 
vision of the panchnama militated against public policy inasmuch as the appellant’s 
father permitted the respondent to use the trade mark for an indefinite period and 
acquire a reputation in the market, and then permitted the appellant’s father to 
revoke the licence at any time he so desired. The view he took was that, if the 
revocation was within a reasonable time, the position might be different, but, as 
the position stood, it was against public policy. He, therefore, held that, notwith- 
standing the proof of the panchnama, as the respondent had proved user ofhis trade 
mark in certain districts in the State of Madras, he therefore ordered registration 
of the mark limited to certain districts. From this order of the Registrar the 


82 THE BOMBAY LAW REPORTER. [vor. LIV. 


appellant appealed to the High Court. That appeal came béfore Mr. Justice 
Coyajee, and the appeal was dismissed on theground thatitwas barred by limita- 
tion.: The respondent also appealed from the order of the Registrar. That’ 
appeal came before Mr. Justice Shah. To that appeal the appellant cross- . 
objected. Mr. Justice Shah set aside the order of the Registrar in so far as it limited ' 
the registration of the trade mark to the two districts specified in the order, and he 
called upon the Registrar to proceed to hear the petition according to law and 
decide the question as to whether the petitioner was entitled to obtain registration 
of the mark without any limitation. He also held that the cross-objections of 
the appellant did not he inasmuch as the appeal preferred by him had been dis- 
missed by Mr. Justice Coyajee. Thereason which led the learned Judge to remand 
the petition to the Registrar was that an opportunity was denied to the respon- 
dent to prove that the panchnama was nota genuine document; and the 
learned Judge also says in his judgment that an application for adjournment was 
made by the respondent in order to lead evidence with regard to the authenticity 
of tbe document and that application for adjournment was refused. ^. . 

Now, with regard to this applieation for adjournment, we find that, in the 
grounds of appeal before the learned Judge below, it is nowhere mentioned that the 
application for adjournment was made in ordertoenable the respondent to estab- 
lish that the document under consideration was a forgery. As a matter of fact, 
the grounds refer only to one application for adjournment, which was to enable 
the respondent to produce bis books of account from Trichinopoly to prove conti- 
nuous user of the said mark since 1928. We have been told at the bar that an 
applieation for.adjournment was made to the Registrar in order to enable the 
respondent to lead evidence as to the genuineness of the panchnama. But there 
is no record of any such application in the notes of the Registrar. It is unneces- 
sary to consider this question further, because, in our opinion, the learned Registrar 
did allow certain evidence to be led with regard to the proof of the document. 
The grievance of the respondent now is that he was not allowed to lead all the 
evidence and there is some more evidence available which he wants to adduce 
before the Registrar. The learned Judge, witb respect to him, is not also wholly 
justified in the view that he took that the Registrar came to the conclusion that 
the panchnama was proved because no objection to the document was taken by 
the respondent in his affidavit. The learned Judge seems to have been under 
the impression that the Registrar merely went on the pleadings and raised a 
presumption against the respondent and came to the conclusion that the document 
was proved because the respondent had failed to take any objection to the docu- 
ment when it was disclosed. in the affidavit of the appellant. This is not wholly 
borne out by the judgment of the Registrar, because, although the Registrar does 
say “Ido not think it would be fair to the opponent if I were to allow the appli- 
eant at the hearing to deny having signed the panchnama, as the issue was not 
raised in any part of his defence", still he does go on, in fact, to consider the evi- 
dence which was actually led as to the signing of this document. Therefore, 
although this particular fact might have weighed with the Registrar, it was not 
the only fact on which his judgment was based. But, ag I said before, the posi- 
tion is that the respondent has further evidence to lead which he has not led before 
the Registrar; and we do not think, taking everything into consideration, that it 
would be proper for us, sitting in appeal, to interfere with the order of remand made 
by the learned Judge, as in doing so he has exercised his discretion. 

But there is one rather important matter of procedure to which I should like 
to refer. It is clear under the Trade Marks Act that the Registrar is given the 
power to decide any matter that comes before him on affidavit. Section 70, sub- 
cl. (b), provides that evidence shall be given by affidavit, provided that the Re- 
gistrar may, if he thinks fit, take oral evidence in lieu of, or in addition such 
evidence by affidavit. Therefore; the scheme of the Act is that ordinafily all 
disputed questions of fact should be disposed of by affidavit. But there may be 
cases where it would be impossible to decide disputed facts on affidavit, in which 
ease discretion is vested in the Registrar to take oral evidence either in lieu of or in. 
addition to evidence by affidavit, Now, the position under the rules framed under 
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the Trade Marks Act is that, after the notice of opposition is given, evidence in 
support of opposition is given by the person opposing the registration, end this 
evidence is given by affidavit and the affidavit should set out tbe evidence on which 
the opponent intends to rely. "Thereafter, evidence in support of the application 
is given by the applicant, and that too is given by affidavit. A further right is 
iven to the opponent to give evidence in reply, but that can only be done by 
eave of the Registrar; and r. 86 provides that no further evidence 1s permissible 
although the Registrar may, at any time if he thinks fit, give leave either to the 
applieant or to the opponent to lead evidence on such terms as to costs or other- 
wise as he may think fit. Now, the expression used in r. 84 “evidence in support 
of applicdtion” is rather equivocal. It has been suggested by Mr. Desai that 
under this rule the only evidence the applicant is called upon to adduce is evidence 
in support of his own application, The evidence does not refer to evidence in re- 
‘buttal of the evidence submitted by the opponent in support of his opposition. 
It is impossible to accept that contention, because evidence in rebuttal of the case 
of the opposition isalso evidence in support ofthe application. And if all matters 
are to be ordinarily disposed of by affidavit, it would be incumbent upon the 
applicant, in dealing with the evidence in support of the opposition, to rebut any 
ease that might have been set up by the opponent. Therefore, in this case, when 
the panchnama was relied upon by the opponent in his affidavit, it was incumbent 
upon the applicant to deal with that document. The learned Judge points out 
that there was some discrepancy as to the date of the document as mentioned in 
the affidavit and the actual date of the document which was proved before the 
Registrar. But apart from this discrepancy, the affidavit of the opponent does 
set out the terms of the document and its effect, and it is undoubtedly significant 
that the applicant did not in any way deal with that document. He challenged the 
document for the first time when the matter came before the Registrar, and then 
the Registrar decided that evidence should be led. All the evidence with regard 
to this document in the first instance should have been by affidavit, and if the 
case of the applicant was that he had never put his signature to any such document 
and that, if his signature had appeared on any such document, it was a forgery, 
he should have set out that case in his affidavit in support of his application. 
Therefore, we cannot say that the Registrar was entirely in error when he attached 
considerable importance to the fact that the applicant had not denied his signature 
in the,affidavits which had been filed before the hearing took place before the 
Registrar. But the learned Judge is right when he says that, when the document 
was of such great importance, the applicant should not have been denied the 
opportunity of leading all the evidence he wanted to in order to establish that the 
document was a forgery. It would be taking too technical a view of the rules to 
have tied the applicant down to his admission in the affidavits that the docu- 
ment was not a forgery or that the document was a genuine one, and that too 
not an express admission but merely a constructive admission inasmuch as he 
had not expressly denied the genuineness of any such document. 
But a more interesting question hasbeen raised and debated at the bar, and that 
ig whether the learned Judge was right in coming to the conclusion that the cross- 
objections preferred by the appellant were barred and not maintainable. Now, 
the view that the learned Judge has taken is that, when Mr. Justice Coyajee dis- 
missed the appellant’s appeal, the order of the Registrar became merged in the 
order of the appellate Court and, therefore, it was not open to the appellant to re- 
agitate the same question by way of cross-objections. Now, with respect to the 
learned Judge, the learned Judge is in error when he takes the view that the judg- 
ment of the Registrar was merged in the order of dismissal passed by Mr. Justice 
Coyajee. A merger only takes place when the Court of ap judicially.determines 
the appeal pending before it. It is only on a judicial determination that the order . 
of the lower Court becomes merged in the decision of the Court of appeal, But 
no merger takes place when the Court of appeal does not judicially determine the 
&ppeal but dismisses it.on any preliminary ground like limitation or maintainabi- 
lity. Then, on the dismissal by the appellate Court, the order that still stands 
is the order of the lower Court and not the order of the Court of appeal This 
k, R.—95 


84 i THE BOMBAY LAW REPORTER. [vor. uw. 


position is clear as laid down by the Privy Council in Abdul Majid v. Jawahir 
Lal! In that case, His Majesty-in-Council dismissed an appeal for want of pro- 
secution. This was an gie from a preliminary decree for sale, and the question. 
was whether limitation began to run from the preliminary decree or from the 
order of the Privy Council dismissing the appeal from the preliminary decree; 
and the Privy Council held that limitation ran from the preliminary decree and not 
from the Order-in-Council. The reason why the Privy Council came to this con- 
clusion was that there was no judicial determination of the matter by His Majesty- 
in-Council. 

But Mr. K. T. Desai, on behalf of the respondent, has approached the matter 
from an entirely different point of view. Mr. Desai has contended that, under 
s. 76 of the Trade Marks Act, an appeal is provided, and that appeal is to be pre- 
ferred witbin the period prescribed by the Central Government, Mr. Desai says 
that a right of appeal is the creature of statute and that right cannat be expanded ; 
and, therefore, according to Mr. Desai, the only right of appeal that the appellant 
had was the right which he exercised when he went before Mr. Justice Coyajee ; 
and that appeal being out of time, he cannot prosecute the subject-matter of that 
very appeal by means of a cross-objection. Now, under s. 76, sub-cl. (3), it is 
provided that, subject to the provisions of this Act and of rules made thereunder, 
the provisions of the Code of Civil Procedure, 1908, shall apply to appeals before a 
High Court under this Act. Therefore, in order to decide what the position with 
regard to cross-objections is, we have really to look at the Civil Procedure Code 
which regulates the procedural aspect of appeals provided by s: 76; and what we 
have to look to is O. XLI, r. 22. That rule provides that any respondent, though 
he may not have appealed from any part of the decree, may not only support the 
decree on any of the grounds decided against him in the Court below, but take any 
cross-objection to the decree which he could have taken by way of appeal. There- 
fore, when the respondent preferred his appeal before Mr. Justice Shah, if O. 
XLI, r. 22, applies, then undoubtedly the appellant had a right to cross-object. 
The question that we really have to consider 1s whether the right to cross-object 
given to the appellant under O. XLI, r. 22, was in any way affected by the fact 
that his own appeal was dismissed by Mr. Justice Coyajee. Now, there can be no 
doubt that, if Mr. Justice Coyajee had dismissed the appellant’s appeal on merits, 
the appellant could not have cross-objected ; because, as I pointed out earlier, 
there would have been a merger of the judgment of the Registrar in the judgment of 
Mr. Justice Coyajee given on merits. And apart from merger, the appeal would 
have been barred also on the principle of res judicata : there cannot be a fresh 
agitation of the same matter which was already concluded by the decision of the 
Court of appeal on merits. But the problem presents a difficulty in this case be- 
cause the judgment of Mr. Justice Coyajee was not given on merits. Now, it is 
rather important to note that the language used by O. XLI, r. 22, is “any respon- 
dent,, though he may not have appealed from any part of the decree”. The lan- 
guage used by the Legislatureis not ‘‘any respondent, if he has not appealed from any 
part ‘of the decree". Therefore, the right given to the respondent is an addi- 
tional right and not a limited right. If the language used had been “if he has not 
appealed”, then undoubtedly, as soon as the respondent appeal whatever the 
fate of tbat appeal might be, his right to cross-object would be barred. But as 
the language used is “though he may not have fo Sirei from any part of the 
decree”, the mere fact of the pendency of the app y the respondent would not 
affect'his right to’ cross-object. If the pendency of his appeal would not affect his 
right, the question is whether the dismissal of the appeal not on merits would 
affect his right to cross-object under O. XLI, r. 22. 

Now, Mr. Desai contends that, as there is only one right of appeal given under 
. 8. 76 and. that right has been exercised, we should not permit the appellant to 
exercise that right again by means of cross-objections. Now, what is overlooked 
in advancing this argument is the difference between a right and a remedy. The 
respondent had a right of appeal given to him under s. 76. The remedy for 
exercising that right was to prefer an appeal to Mr. Justice Coyajee. That remedy 


í 1 (1914) I. L. R. 36 All. 350, 5. c. 16 Bom. L. R. 895, P. C. 


1951.] MOHAMED OOMER V. NOORUDIN (0.C.J.)—Chagla C. J. 85 


is now barred. But if another remedy is now open to him to exercise the same 
right, there is no reason why he should not avail himself of that remedy. Let 
us putit in this way. An appellant has two remedies by which he can bring his 
appeal before the appellate Court: he may either appeal or he may cross-object. 
If the remedy by way of appeal is barred, the remedy by way of cross-objections 
may still be open to him and may not be barred. And in this case, the respondent 
availed himself of the remedy by way of appeal He failed in that remedy, and 
now he seeks to enforce his right by the other remedy open to him under the Civil 
Procedure Code, namely, under O. XLI, r. 22. Although the remedy by way of 
appeal mightbe barred, theright is not extinguished and that right subsists; and it 
is by means of cross-objections that the appellant is attempting to enforce his right. 

Now, Mr. Desai has drawn our attention to certain decisions on which he relies 
for the proposition which he has advanced before us. The first is a decision of the 
Allahabad High Court in Ramji Das v. Ajudhia Prasad’. In that case, it was held 
that it was not open to a party who had appealed, and whose appeal had been dis- 
missed, subsequently to such dismissal, to prefer objections under s. 561 to the 
decree of the Court of appeal. Section 561 of the old Code corresponded to our 
O. XLI, r. 22. Now, in this case it is clear that the dismissal of the appeal was on 
merits and not on the ground that it was barred by limitation. Then there is a 
judgment of the Patna High Court in Deo Narian Sahu v. Ganesh Ram?. In that 
case, the plaintiff succeeded in the lower Court. Defendants Nos.1 and 2 appealed, 
and theirappeal wasdismissed asbeing outof time. Then defendants Nos. 8 to 5 
appealed, and defendants Nos. 1 and 2 cross-objected. The question that arose 
was with regard to the maintainability of the cross-objections of defendants Nos. 1 
and 2, and the decision of the Court really turned on the fact that defendants 
Nos. 1 and 2 were cross-objecting against the decision in favour of the plaintiff. 
What the Court held was that you cannot cross-object against a co-respondent : 
you must cross-object against the appellant. This is really the ratio of this 
decision, But Mr. Desai has relied on an observation in the judgment of the 
Court which is to the effect that the cross-objectionsof defendants Nos. 1 and 2 were 
nothing more thanthe old appeal which was dismissed, and, therefore, the cross- 
objections did not lie. In my opinion, this observation is merely an obiter and 
was not really necessary for the decision of the case. Asa matter of fact, the Court 
has not applied its mind at all to this aspect of the case. It was sufficient to dispose 
of that particular case on the ground that the cross-objections were not maintaina- 
ble as the cross-objectionswereagainst thedecision in favour of the co-respondent 
andnotin favouroftheappellant. Then there is another judgment of the Allahabad . 
High Court on which reliance has also been placed, and that isin Parbhu Dayal v. 
Murli Dhar.? The facts there were that the defendant in the suit filed an appeal 
to the District Court. Then he applied to withdraw his appeal and on that 
application his appeal was demia. A. day after this dismissal, the plaintiff 
filed his cross-objections. Those cross-objections were also dismissed. Thep the 
plaintiff filed an appeal against the judgment of the trial Court, and the defendant 
filed cross-objections. And the learned District Judge held that the defendant’s 
eross-objections were barred. When the matter came in second appeal before the 
Allahabad High Court, that Court considered two questions. One was whether 
the cross-objections of the defendant were properly held to be barred. And Mr. 
Desai says that here also the cross-objections were dismissed without being heard 
on merits, and, therefore, the same principle should apply to a dismissal of the 
appeal by Mr. Justice Coyajee on the ground of limitation. 

Now, if one looks at the judgment, itis clear that the view taken by the Allahabad 
High Court of the dismissal of thedefendant’s appeal was that the dismissal was on 
merits, because they took the view that, when a party withdraws his appeal and 
the appeal is dismissed, the dismissal is on merits and operates as res judicata. 
But it 1s rather significant to note in this case that the Allahabad High Court held 
that, although the plaintiff-had cross-objected and those cross-objections had 
been dismissed, inasmuch as the dismissal was not on merits, the plaintiff’s own 
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appeal was not barred. Although the subject-matter of the cross-objections and 

e plaintiff’s appeal was identical, because there was no judicial determination 
of the plaintiff's cross-objections, his right to appeal was not held to be barred. 
"Therefore, if anything, this decision supports the contention of Mr. Palkhiwalla 
that without a judicial determination of the appeal of the appellant it cannot be 
said that he has no right to have his cross-objections judicially determined because 
the subject-matter of the appeal and the cross-objections happened to be identi- 
cal Therefore, in my opinion, cross-objections -under O. I, r. 22, are not 
barred, notwithstanding the dismissal of the appeal of the respondent, if that 
appeal was not dismissed on merits, although the subject-matter of the respondent's 
appeal and his cross-objections might be identical. Therefore,in my opinion, the 
learned Judge below was in error when he held that the cross-objections of the 
appellant were not maintainable. 

Now, it would lead to a great deal of confusion if we were to send back the cross- 
objections of the appellant to the learned Judge below for determination. And 
it would also lead to considerable difficulty if we were to maintain the order of 
remand passed by the learned Judge in the form in which he has passed it. We 
think that the best thing todo would be to remand the whole matter to the Re- 
gistrar with directions that he should consider the application of the respondent 
de novo, hear all the evidence which is to be led both on the question of the authen- 
ticity of the panchnama and also on the question of the proprietorship of the mark 
and also with regard to the user of the mark, and, after considering the evidence, 
decide whether the respondent is entitled to registration of the mark, and, if so, 
whether to an unlimited extent or with limitations. The Registrar will also con- 
sider again whether his view thatthe provision of the panchnama is against public 
policy is justified in the light of the authorities which Mr. Palkhiwalla wanted to 
cite before us. Mr. Palkhiwalla’s contention was that the learned Registrar 
did not consider this aspect of the question in the light of legal principles and the 
authorities, and that he should be asked to reconsider this question. 

Save as indicated above in this judgment, there will be no order on the appeal. 

On the question of costs, as far as the parties are concerned, the learned Judge 
made the costs of the petition before him to abide the result of the application and 
he dismissed the cross-objections of the appellant with costs. We will vary that 
order and provide that both the costs of the petition and the costs of the 
cross-objections will abide theresult of the application. Withregard to the costs 
of this appeal, there will be no order as to costs of the appellant and the respondent. 

- The next question is what order as to costs we should make with regard to the 
Registrar. Now, there are certain cases in which the Registrar should appear and 
can legitimately claim his costs. In our opinion, this is not one of those cases. 
The Solicitor-General, who appeared for him, made it clear that the Registrar was 
not interested in the decision. As a matter of fact there is no decision, because the 
only order of the learned Judge below is an order of remand. The Solicitor-General 
said that he appeared in order to help the Court by pointing out certain errors 
in the judgment of the lower Court. : Now, it seems to us that this is rather a 
startling proposition for the Solicitor-General to advance. I have never heard 
of a Judge of first instance briefing counsel in a Court of appeal in order to point 
out that the judgment of the lower appellate Court was wrong and his judgment 
wasright. If this were the true principle, then every time we hear a second appeal 
we should look to being guided by the Judge of the trial Court appearing by coun- 
sel and telling us what-the mistakes in the judgment of the lower appellate Court 
-are. We take it that this Court is sufficiently competent to find out for itself, 
with the guidance of the counsel of parties, as to what errors, if any, have been 
committed by the lower Court, We, therefore, think that it was entirely wrong 
on the put of the Registrar in this ease to have appeared merely for the purpose 
of elucidating bis own judgment and pointing out the errors in the judgment of the 
Court below. "That is not the proper function of thé Court of first instance, and 
in this case the Registrar is nothing else except the Court of first instance. He 
must submit to the judgment of the lower appellate Court if there is no appeal 
from that judgment. If there is an appeal, he must submit to the judgment of 
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the final Court of appeal. If his judgment is right, it will be restored by the final 
Court and the errors of the lower appellate Court will be rectified ; if his judgment 
is wrong, then the lower appellate Court's judgment will be confirmed by the final 
Court of appeal But, as I said before, this Court neither needs illumination 
nor guidance from the Judge of the first instance as to what are the errors in the 
judgment of the lower appellate Court. 

We, therefore, make no order as to costs of the Registrar. 


Bmaawarr J. I agree. 

Case remanded. 
Attorneys for appellant: Eastley, Lam & Co. 
Attorneys for respondent: Mody & Co: M. V. Jayakar. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
SATYENDRA KUMAR JAIN v. HIND CONSTRUCTIONS, L'TD.* 
Arbitration —Arbitrator— Duty of, to disclose facts likely to bias him— Failure by arbitrator to disclose 

auch facts to parties whether revokes award. 

An arbitrator must show uberrima fides to the parties whose disputes he is going to arbitrate 
and who have constituted him their domestic forum. 

The position of an arbitrator is different from that of a Judge. Ifa party goes to a Court, 
he has got to submit to a decision of the Judge. But when parties go to a domestic forum 
and want their matters to be determined by arbitration, they have every choice ag to the 
person whom they should select as their arbitrator, and, therefore, highest faith ahould be 
shown by the arbitrator. 

The arbitrator must disclose to the parties all facts which are likely or calculated to bias 
him in any way in favour of one or the other party. A circumstance or a fact may in fact 
not bias the decision of the arbitrator. But the question is not what is likely in fact to 
happen, but what is likely to tend or is calculated to tend toa particular result. There- 
fore if the Court comes to the conclusion that there are any facts or any circumstances which 
are likely to affect the decision of the arbitrator, which are likely to bias him, it would be 
incumbent upon the arbitrator to disclose those facts to the parties. If he fails to disclose 
those facts, then his award would be liable to be successfully chall 

Dimes v. Proprietors of the Grand Junction Canal Mahomed Wahiduddin v. Hakiman,* and 
Kak Prosanno Ghose v. Rájani Kant Chatterjee, followed. 

Hinp Constructions, Ltd. (respondents), which had entered into a contract 
witb the G. I. P. Railway to dig tunnels in the Bhor Ghats on the G. I. P. Railway, 
employed one Satyendra Kumar Jain (petitioner) as their sub-contractor for 
the purpose of carrying out certain items of work mentioned in the contract 
between the respondents and the G. I. P. Railway. An agreement was entered 
into between the respondents and the petitioner in relation to this work on January 
5,1948. Disputes arose between the parties in respect of the payment tobe made 
under the agreement, and the disputes were referred to the arbitration of Dr. 
Pandya on January 8, 1949, who was the general manager and ex-officio director 
of the respondents. Dr. Pendya directed that an interim payment of Hs. 40,000 
Should be made to the petitioner on January 11, 1949. Hie made his award on 
January 18, 1949, directing that a further sum of Rs. 10,000 be paid to the peti- 
tioner. 

On April 28, 1949, the petitioner filed the present petition to set aside the award 
alleging inter alia that he was not aware at the time be went to the arbitration of 
Dr. Pandya that he was a director of the respondents, that as such Dr. Pandya 
was disqualified from acting as an arbitrator by the interest that he had and that 
the arbitrator had not disclosed this interest to the petitioner. The respondents 
contended that the petitioner was aware of the fact that Dr. Pandya was a director 
of the respondents. 

* Decided, August 14, 1951. O. C. J, 2 97) I. L. R. 29 Cal. 278. 

Appeal No. 106 of 1950 : Suit No. 29 of 1949. 8 (1897) I. L. R. 25 Cal. 141. 

1 (1852) 8 H. L. C. 769. 
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Shah J. who heard the petition held that the fact of Dr. Pandya being a direct- 
or of the respondents was disclosed to the petitioner and dismissed the petition 
on October 18, 1950. 

The petitioner appealed. 


'M. V. Desai, with K. K. Sanghavi, for the appellant. 
M. L. Maneksha, with K. T. Desai, for the respondents. 


CuacLA C. J. This appeal arises out of a petition filed by the appellant to 
set aside an award. Mr. Justice Shah dismissed that petition and it is from that 
order of dismissal that this appeal is preferred. The appellant and the petitioner 
entered into an agreement with the respondent company, the Hind Constructions, 
Ltd., by which he agreed to act as a sub-contractor in respect of a contract which 
the respondents had 1 taken. That agreement was entered into on January 5, 
1948. In respect of the payment to be made under the agreement there 
were disputes between the petitioner and the respondent company and the disputes 
were referred to the arbitration of Dr. Pandya on January 8, 1949. Dr. Pandya 
was the general manager and an ex-officio director of the Hind Constructions, 
Ltd. Dr. Pandya directed that an interim payment of Rs. 40,000 should be made 
to the petitioner on January 11, 1949, and on January 18, 1949, he made his award. 
By this award he directed a further sum of Rs. 10,000 to be paid to the petitioner. 
The present petition to set aside the award was filed on April 28, 1949. The 
award was challenged on various grounds, but only two grounds and sub- 
stantially one ground has been pressed before this Court. The ground is that the 
petitioner was not aware at the time he went to the arbitration of Dr. Pandya that 
he was a director of the Hind Constructions Ltd. and it is also urged that Dr. 
Pandya was disqualified from acting as an arbitrator by the interest that he had, | 
the interest being that he was a director of the Hind Constructions, Ltd., and by 
the fact of the arbitrator having this interest not being disclosed to the petitioner. 

The contention of the respondent company was that the petitioner was aware 
of the fact that Dr. Pandya was a director of the Hind Constructions, Ltd.,and the 
learned Judge below has held on a review of the evidence that the fact of Dr. 
Pandya being a director was disclosed to the petitioner. But another and perhaps 
a more important point arises in this appeal, and that is whether there was any 
obligation upon Dr. Pandya to disclose the fact that he was a director of the 
Hind Constructions, Ltd. It will be perhaps better if we approached the second 
question first, because if there,was no obligation upon Dr. Pandya to disclose that 
fact, then the decision on the question of fact really becomes unnecessary. 

Now, in the submission paper it is stated that Dr. Pandya was the general 
manager of the Hind Constructions, Ltd. Whatis not stated in the submission 
paper is the fact that Dr. Pandya was also a director of the respondent company. 
Assuming that the petitioner was unware of this fact, assuming that Dr. Pandya 
never disclosed.to the petitioner the fact of his being a director of the respondent 
company, the question that arises for our consideration is whether in law that 
non-diselosure should result in the award being set aside. 

Now, in order to decide this qus M we must try and lay down clear principles 
which should apply to the conduct of arbitrators. There can be no doubt that an 
arbitrator must show uberrima fides to the parties whose disputes he is going to 
arbitrate and who have constituted him their domestic forum. Inasensethe posi- 
tion of an arbitrator is different from that of a Judge. Ifa party goes to a Court, 
he has got to submit to a decision of the Judge. He has no choice in the appoint- 
ment of the Judge. But when parties go to a domestic forum and want their 
matters to be determined by arbitration, they have every choice as to the person 
whom they should select as their arbitrator, and therefore it is clear that highest 
faith should be shown by the arbitrator. It also follows that the arbitrator must 
disclose to the parties all facts which are likely or calculated to bias him in any 
way in favour of one or the other party. A circumstance or a fact may in fact 
not bias the decision of the arbitrator. The arbitrator may have too strong a 
character, too deep a sense of justice to be influenced by any consideration ex- 
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traneous to or foreign, to the evidence which he has got to consider. But the 
question is not what is likely in fact to happen, but what is likely to tend oris 
calculated to tend to a particular result. Therefore, if the Court comes to the 
conclusion that there are any facts orany circumstances which are likely to affect 
the decision of the arbitrator, which are likely to bias him, it would be incumbent 
upon tbe arbitrator to disclose those facts to the parties. If he fails to disclose 
those facts, then his award would be liable to be successfully challenged. 

These principles have been enunciated in different decisions which have been 
relied upon by Mr. M. V. Desai who has appeared forthe petitioner. He has in the 
first instance relied on the well-known decision reported in Dimes v. Proprietors of the 
Grand Junction Canal!, where a decision of the Lord Chancellor was successfully 
attacked on the ground that he was adjudicating in respect of a company in which 
he was a shareholder and he had failed to disclose the fact that he held the shares 
in the company. That was a question as to a Judgehaving an interest in the cause, 
and as was pointed out by Lord Campbell that although no one could suppose that 
the Lord Chancellor could be, in the remotest degree, influenced by the interest 
that he had in that concern, it was of the last importance that the maxim that no 
man is to be a Judge in his own cause should be held sacred, and he further pointed 
out that that was not to be confined to a cause in which he was a party but applied 
to a cause in which he had an interest. Therefore, it was in the interest of highest 
judicial propriety that the House of Lords even where the Lord Chancellor was 
concerned set aside his judgment because inadvertently he had failed to disclose 
an interest which he had in the cause which he was trying. 

An interesting argument has been advanced before us by Mr. Desai as to what is 
the nature of "the interest which a Judge is bound to disclose, which, if not 
disclosed, would result in the judgment of the Judge being set aside. Itis unne- 
cessary to launch upon that inquiry in this case, because, as I have just pointed out, 
the case of an arbitrator stands ona higherfooting, and whateverthe nature of the 
interest may be which a Judge is bound to disclose, as far as an arbitrator is con- 
cerned, he must disclose all facts, all circumstances which are likely to influence 
his judgment or bias his mind. There are two judgments of the Calcutta High 
Court on which reliance was being placed. One is Mahomed Wahiduddin v. 
Hakiman*. That was a case where the arbitrator was an am-muktear of one of 
the parties, and the other party revoked the arbitration, and after the revocation 
the arbitrator proceeded to make the award, and the Calcutta High Court held 
that the fact that the arbitrator had acted for a long period of time as an am- 
muktear even without remuneration was sufficient to entitle the other party to 
revoke the reference. But there was another fact to which the High Court attach- 
ed greater importance, and that was that the arbitrator was indebted to one of the 
parties and the judgment of the High Court points out that the fact of this indebt- 
edness if it had not been disclosed to the other party would be a good reason for 
invalidating the award on account of judicial misconduct. Therefore, a distinction 
seems to have been drawn in, this case between what would be sufficient to justify 
the revocation of a reference and, the invalidation of the award on account of 
judicial misconduct. The High Court had no doubt that failure to disclose 
indebtedness to one of theparties on the partof the arbitrator was clearly judicial 
misconduct which would result in the award being set aside. With regard to the 
first, the learned Judges expressed no opinion as according to them that was suff- 
cient to entitle the party to revoke the reference. Then there is another judgment, 
an earlier judgment, to which reference bas also been made, and that is reported 
in Kali Prosanno Ghose v. Rajani Kant Chatterjec?. Yn that case the arbitrator 
was a retained pleader of the plaintiff and no disclosure of this fact was made 
before the arbitrator was appointed to the other party, and Chief Justice 
Maclean in delivering the judgment of the Court points out (p. 144) : 

“In cases of arbitration where a person is appointed by two parties to exercise judicial duties 
there should be uberrima fides on the part of all the parties concerned in relation to his selection and 


1 (1852) 8 H. L. C. 759. 8 (1897) L L. R. 25 Cal. 141. 
2 (1902) I. L. R. 29 Cal. 278. 
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appointment, and every disclosure, which might in the least affect the minds of those who are 


proposing to submit their dispute to the arbitrament of any particular 


individual, as regards 


his selection and fitness for the post, ought to be made, so that each party may have every oppor- 
tunity of considering whether the reference to arbitration to that particular individual should or 


should not be made." 


[The rest of the judgment is not material to the report]. 
The result, therefore, will be that the appeal fails and is dismissed with costs. 


. Bnaawari J. I agree and have nothing more to add, 


Appeal dismissed. 


Attorneys for appellant: Chhatrapati & Co. 
Attorneys for respondent: Thakoredas, Daru & Hemany. 


CRIMIN AL APPELLATE. 


Before Mr. Justice Bhagwati and Mr. Justice Vyas. 
STATE OF BOMBAY v. DEVRAJ TULSI.* 
City of Bombay Municipal Act (Bom. ITI of 1888,), Secs. 471, 507, 614 (c) —Non-compliance by 


(b). 


accused of order made under s. 507 (2)—W hether such default a continuing offence under s. 471 


By the very terms of s. 507 of the City of Bombay Municipal Act, 1888, a continuous 


refusal by the occupier to afford all reasonable facilities to the owner is contemplated and in 
the nature of it the offence, if any, which would be committed under s. 471 (b) of the Act 
by the oceupier would be a continuing offence. It would not be merely the non-compliance 
on the date or dates specified in the order made under s. 507 (2) of the Act. It would be 
anon-compliance which would, though it commenced on the date or dates specified, continue 
all throughout the period of such refusal by him, and it would be a continuing offence com- 
mitted by him. 

An order was made against the accused under s. 507 (2) of the City of Bombay Municipal 
Act, ordering the accused to hand over to their landlord vacant possession of the premises 
occupied by them as tenants on or before April 16,1950. The accused refused to vacate the 
premises. This default on the part of the accused was taken by the Municipality to be a 


* Decided, September 17, 1961. Criminal 
Appeal No. 498 of 1951 (with Cr. Ap Nos. 
499, 500, 501, 508, 504, 505 and 506 of (1051), 
against the orders passed by B.D. Belvi, 
Presidency Magistrate, 8th Court, Girgaum, 
Bombay. 

The sections are as under :— 

Certain offences punishable with 471. 
Whoever (a) contravenes any provision of any 
of the sections, sub-sections or clauses mention- 
ed in the first column of the following table, 
or of (yale oy sano made thereunder; or 

to comply with any requisition law- 
tully made upon him under any of the said 
sections, sub-sections or clauses, 
unished, for each such offence, with 
may extend to the amount mention- 
in the third column of the 
said table. 


AEE wld prevents oe SO ONARE E against 

events his complying with any 

Act. 507. (1) If the owner 

of any tions of d or land is prevented by the 

occupier thereof from complying with any 

rovision of this Act or of any regulation or 

y- law made under this Act or with any re- 
quisition made under this Act or under an 

such tion or by-law in respect of suek 

building or land, the owner may apply to the 

Chief Judge of the Small Cause Court. 


(2) The said Chief Judge, on receipt of any 
such application, may make a written order 
requiring the occupier of the building or land 
to afford all reasonable facilities to the owner 
for complying with the said provision or re- 
quisition and may also, if he thinks fit, direct 
that the cost of such application and order 
be paid by the occupier. 

(8) After eight days from the date of any 
such order, it shall be incumbent on the said 
occupier to afford all such reasonable faci- 
lities to the owner for the purpose aforesaid 
as shall be prescribed in the said order; and | 
in the event of his continued refusal so to do, 
the owner shall be discharged, d the 
continuance of such refusal, from any isnt, 
which he would otherwise incur by reason of 
his failure to comply with the said provision 
or requisition. 

. Limitation of time within which laints 
of offences punishable under this Act shall be 
entertained. 514. No person shall be liable to 

unishment for any offence made punishable 

y this Act, unless complaint of such offence 
is made before a Presidency Magistrate within 
the time hereinafter prescribed in that behalf, 


namely :— 

(c) if the offence be against any other pro- 
vision of this Act, wit three months next 
after the commission of such offence. 
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continuing offence and the Municipality took July 8, 1950, as the date of the commission 
of an offence under s. 471 (b) of the Act and filed complaints against the accused on September 
19,1950. On the question whether the prosecutions were barred under s. 514 (c) of the Act 
as these were filed more than three months after April 16, 1950 :— 

Held, that the offence which had started on April 16, 1950, or in any event on April 24, 
1950, was continuing and the charge as framed in respect of the offence which continued to 
be committed even on July 8, 1050, was properly framed and that the prosecution which was 
launched in respect of the charge was well within time having regard to s. 514 (c) of the Act. 

State v. Babu Gulam Mohamed!, concurred with. 
Emperor v. Bechardas* and Emperor v. Karsandas Govindji*, considered. 

Tue Bombay Municipality issued to the owner of premises No. 209 situated 
at Sheikh Memon Street, Bombay, a requisition under s. 854 of theCity of Bombay 
Municipal Act, 1888, to remove certain structures which were in ruins. One 
Devraj Tulsi and seven others (accused) who were the tenants occupying the 
premises did not hand over possession of the premises to the owner, and the latter 
obtained an order against the accused under s. 507 of the Act from the Chief Judge 
of the Court of Small Causes on March 16, 1950. The order ordered the accused to 
hand over to the owner vacant possession of the premises on or before April 16, 
1950. The tenants failed to hand over possession to the owner. 

On September 19, 1950, prosecutions were launched against the accused and 
they were charged with having committed offences punishable under s. 471 of the 
City of Bombay Municipal Act, inasmuch as they werd guilty of having con- 
travened the orders under s. 507 (8) of the Act. 

The trving Magistrate held that the prosecutions were barred under s. 514 (c) 
of the Act and acquitted the accused. 

The State of Bombay appealed to the High Court on the ground inter alia that 
the offence under s. 507 (3) of the Act was a continuing offence and, therefore, 
it was not barred under s. 514 (c) of the Act. 


B.G. Thakore, Additional Assistant Government Pleader, for the State. 
K. J. Khandalawalla, with Haridas & Co., for the accused. 


BuacwaTI J. These are eight criminal appeals against the orders passed by 
tbe learned Presidency Magistrate, 8th Court, Girgaum, Bombay, acquitting the 
accused in each case. The eight accused were charged with having committed 
offences punishable under s. 471 of the City of Bombay Municipal Act, IH of 1888, 
in so far as they failed to afford to the owner of the premises facilities as ordered 
by the Chief Judge of the Court of Small Causes for enabling the landlord to comply 
with municipal requisitions under s. 854 of the Act and thereby contravened s. 507 
(3) of the Act. e eight accused were the tenants of the owner of the building 
and the Municipality had issued to the landlord a requisition under s. 854 of the 
Act to remove the structures etc. which were in ruins or likely to fall. The tenants 
apparently did not hand over possession of the premises to the landlord, with the 
result that the landlord was unable to comply with the requisition of the Muni- 
cipality. He, therefore, approached the Chief Judge of the Court of Small Causes 
for the requisite order ungler s. 507 of the Act and the Chief Judge made an order 
on March 16, 1950, ordering each of the accused to hand over to the landlord 
vacant possession of the premises on or before April 16, 1950. This again the 
tenants would not do, with the result that the tenants were guilty of having 
contravened the orders under s. 507 (3) of the Act. This default on the part of 
the tenants was taken by the Municipality to be a continuing offence, andin sofar 
as on July 8, 1950, and thereafter the default continued, the Municipality took 
July 8, 1950, as the date of the commission of the offence and filed the complaints 
against each of the accused under s. 471 of theActinthe terms noted above. The 
learned Presidency Magistrate before whom all these eight cases came for hearing 
was of the opinion that the prosecutions were barred under s. 514 (c) of the Act 
whieh lays down that: . i 

1 (1951) Crim. Rev. Appln. No. 114 of 1951, 2 pem 82 Bom. L. R. 788. 
decided by Rajadhyakshe and Dixit JJ. 8 (1942) 44 Bom. L. R. 756. 
on April 4, 1951 (Unrep.). 
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*No person shall be liable to punishment for any offence made punishable by this Act, 
unless complaint of such offence is made before a Presidency Magistrate within the time herein- 
after prescribed in that behalf, namely :— 

(c) if the offence be against any other provision of this Act, within three months next after 
the commission of such offence." ` 
He was of the opinion that the date given by the Chief Judge of the Court of Small 
Causes to vacate was April 16, 1950,and the prosecutions were barred, having 
been filed morethan three months after the commission of the offence, the date of 
thecommission, according to him, being April16,1950. He rejected the plea which 
was urged before him by the learned advocate for the Municipality that the offences 
committed by the accused were continuing offences, that therefore the period ‘of 
limitation did not commence from April 16, 1950, and that the offence was just as 
well committed on July 8, 1950, as on any other date, and thereforetheprosecutions 
which were launched on September 19, 1950, were well witbin time. Acceptin 
the plea of the learned advocate for the defence, he. therefore, acquitted the accus 
in each case. These criminal appeals have been filed by the Government of Bombay 
against these orders of acquittal. 

The point which arises before us is covered by the decision of Mr. Justice Raja- 
dhyaksha and Mr. Justice Dixit in State v. Babu Gulam Mohamed!, The case there 
was, so far as the point of limitation was concerned, on all fours with the case 
before us. In that case a requisition had been made by the Municipality on the 
landlord and on an application made by the landlord to the Chief Judge of the 
Court of Small Causes an order had been made on August 14, 1950, directing the 
applicant and the other tenants to afford all reasonable facilities to the owner of 

e premises for complying with the requisition contained in the Municipal notice 
and August 21, 1950, was fixed asthe date within which the tenants had to vacate 
in order to enable the landlord to carry out the requisition. The prosecution was, 
however, launched on November 28, 1950, and the question that arose for consi- 
deration of their Lordships was whether the prosecution was beyond time having 
regard to the provisions of s. 507 (8) of the Act. The learned Judges there came to 
the conclusion that if limitation commenced on August 22, 1950, the effect of s. 
514 read with s. 528 of the Act was that the prosecution was obviously time-barred. 
They however proceeded to consider an argumentwhich was advanced before them 
that the offence was a continuing offence, that the offence consisted in the re- 
fusal of the tenant in complying with the order made by the learned Chief Judge 
and the order made by the learned Chief Judge was that the tenant, viz., the pre- 
sent applicant, should vacate the premises and that therefore there was after the 
period of eight days a refusal on the part of the applicant to vacate the premises 
and the refusal continued because the order was not complied with. The learned 
Judges, therefore, held that there was as much on August 22, 1950, a refusal on the 

art of the applicant to vacate the premises as it was on August 28, 1950, and on the 
ollowing days and the prosecution was filed by the Municipality on November 
28, 1950, and it was clear therefore that the prosecution was well within time. The 
learhed Judges, therefore, held that the offence being a continuing offence, the 
period of three months within which the prosecution should have been launched 
was to be calculated with reference to the date or dates during which the offence 
was continuing. f 

This ratio without anything more would have been determinative of the appeals 
before us. The learned advocates, however, who appeared for the respondents 
in the appeals before us sought to distinguish this case and also attempted to argue 
that the ratio of the decision of Mr. Justice Rajadhyaksha and Mr. Justice Dixit 
was wrong, particularly, having regard to the two decisions of our appellate Court 
reported in Emperor v. Bechardas? and Emperor v. Karsandas Govindji?. We, 
therefore, listened to the arguments which were advanced before us, which, if 
accepted, would either make us differ from the ratio of the decision of Mr. Justice 
Rajadhyaksha and Mr. Justice Dixit or refer these criminal appeals to a full bench. 

1 (1951) Crim Rev. Appln. No. 114 of 2 (1980) 82 Bom. L R. 768. 


1951, decided by Rajadhyaksha and Dixit 8 (1942) 44 Bom. L. R. 756. 
JJ., on April 4, 1961  (Unrep.). 
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The relevant sections of the City of Bombay Municipal Act III of 1888 which 
fall to be considered by us are as under.. Section 507 gives the remedy to the 
owner of building or land against the occupier who prevents his complying with 
any provisions of the Act, and it lays down that if the owner of any building or 
land is prevented by theoccupierthereof from complying with any provision of the 
Act or of any regulation or by-law made thereunder, the owner may apply to the 
Chief Judge of the Small Cause Court and the Chief Judge on receipt of any such 
application may make a written order requiring the occupier of the building or 
land to afford all reasonable facilities to the owner for complying with the said 
provision or requisition. It further provides that after eight days from the date 
of any such order it shall be incumbent on the said occupier to afford all such 
reasonable facilities to the owner for the purpose aforesaid as shall be prescribed 
in the said order, and in the event of his continued refusal so to do, the owner shall 
be discharged, during the continuance of:such refusal, from any liability which he 
would otherwise incur by reason of his failure to comply with the said provision or 
requisition. It may be noted that the default of the occupier with which the 
Chief Judge of the Small Causes Court would be concerned in this section would be 
the default on his part to afford all reasonable facilities to the owner for complying 
with the provision or requisition of the Municipality. Ifwithin thetime which is 
prescribed by the Chief Judge in this behalf the occupier affords such reasonable 
facilities, the terms of the order would be complied with and there would be no 
default on his part. If, however, he, the occupier, refuses so to do, and continues 
to do so, the owner is absolved from all liability by reason of the non-compliance 
by him of the provision or requisition made upon him by the Municipality. The 
section, therefore, in terms provides for the result of a continued refusal by the 
occupier to afford all reasonable facilities to the owner for the purpose therein 
mentioned and absolves the owner from any liability which he would otherwise 
ineur during the continuance of such refusal, By thevery terms of that section 
therefore a continuous refusal by the occupier to afford all reasonable facilities to 
the owner is contemplated and in the nature of it the offence, if any, which would 
be committed by the occupier would be a continuing offence. It would not be 
merely the non-compliance on the date or dates specified. It would be non- 
compliance which would, though it commenced on the date or dates specified, 
continue all throughout the period of such refusal by him, and it would certainly 
be a continuing offence committed by him. 

That this non-compliance is an offence is provided by s. 471 of tbe Act which 
says that: 

Whoever... 

(b) fails to comply with any requisition lawfully made upon him under any of the said 
sections, sub-sections, or clauses, 
shall be punished, for each such offence, with fine which may extend to the amount mentioned in 
that behalf in the third column of the said table.” 


In the table we find the last offence provided, viz. the non-compliance of the 
terms of any order passed under s, 507 (3), the subject being defined as the **occu- 
pier of building or land fo afford owner facilities for complying with provisions of 
this Act, ete., uh qa days from issue of order by Chief Judge of Small Causes 
Court”, the fine which may be imposed being prescribed as Rs. 200. This is the 
offence as laid down in s. 471 of the Act. In so far, however, as some of the 
offences which are laid down in this section may as well be continuing offences, a 
provision is further made in s. 472 providing for the punishment of such continuing 
offences and s. 472 lays down that: 


“Whoever, after having been convicted of... 

(b) failing to comply with any requisition lawfully made upon him under any of the said sections, 
sub-sections or clauses, D 
continues to contravene the sakl provision or to neglect to comply with the said requisition, or 
fails to remove or rectify any work or thing done in contravention of the said provision, as the case 
may be, shall be punished, for each day that he continues so to offend, with flne" which may 
extend to the amount mentioned in that behalf in the third column of the said table.” 
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The table again has reference in the last item thereof to s. 507 (3), the subject being 
the same as mentioned aLove, the daily fine which may be imposed being Rs. 50. 
The last section which we need refer to in this connection is s. 514 which prescribes 
the period of limitation within which complaints of the offences punishable 
under the Act shall be entertained, and it lays down that: 

*No person shall be liable to punishment for any offence made punishable by this Act, 
unless complaint of such offence is made before a Presidency Magistrate within the time herein- 
after prescribed in that behalf, namely :—... 

(c) if the offence be against any other provision of this Act, within three months next after 
the commission of such offence.” 

The argument which has been advanced before us is that the period of three 
months which is prescribed in s. 514 of the Act should be calculated from the point 
of time next after the commission of the offence. It has been strenuously urged 
before us that the moment the order made by the Chief Judge of the Small Causes 
Court is disobeyed the offence is complete. Once the offence is complete, it is 
committed. If the offence is committed, the period of three months next after 
the commission of the offence can only be calculated from the point of time when 
the offence is committed. The argument, therefore, which has been advanced 
before us is that on the expiration of the period of eight days from tbe order of the 
Chief Judge, Small Causes Court, or in any event after the expiration of eight days 
from April 16, 1950, i.e. fram April 24, 1950, the period of limitation commenc- 
ed to run againstthe Municipality andthe prosecutions which were launched in the 
appeals before us on September 19, 1950, were certainly beyond time. Reliance 
was placed in support of this argument on a decision of our appellate Court reached 
by a division bench constituted by Mr. Justice Mirza and Mr. Justice Broomfield 
in Emperor v. Bechardas!, Two points were involved inthe case before the learned 
Judges: (1) whether failure to remove a building in respect of which a person has 
been convicted under s. 128 (7) or 118 (4) of the Bombay City Municipalities Act 
is not a "continuing contravention” within the meaning of those sections and (2) 
whether limitation for a prosecution for a contiuning offence runs from the time 
when the offenceis first committed. The learned Judges held that failure to remove 
the building under those circumstances was not a continuing contravention. 
But in so far as the point of limitation was concerned, they were of the opinion that 
limitation for a prosecution for a continuing offence runs from the time when the 
offence is first committed. The grounds given by Mr. Justice Broomfield at 
page 781 are clear and categoric in this behalf, and he observes : 

“In this connection I may refer again to s. 158 of the English Public Health Act of 
1875, which was enacted in consequence of the decision in Marshall v. Smith*, I have quoted 
the section already ; it is given in Welsh c Son v. West Ham Corporation?. It seems to me worth 
noting that, though this provision was expressly enacted in order to make the mere existence 
of & work or building a continuing offence, it was also enacted at the same time that a penalty 
Should not be incurred in respeot thereof after the expiration of one year from the day when the 
offence was committed or the by-law was broken. Y do not think it ean be doubted that those words 
mean that time runs from the ficst commission of the offence, and does not begin to run from day 
to day as long as the work or building is in existence.” í ' 
The effect of this decision is that for the purpose of considering the starting point 
of limitation you have to consider the point of time which is co terminus with thc 
first commission of the offence. Whereas s. 514 (c) of the Act talks of the period 
of three months next after the commission of the offence, the learned Judges there 
were of the opinion that the words “next after the commission of the offence" 
should be read as meaning “next after the first commission of such offence”. With 
the utmost respect to the learned Judges, there was no warrant for introducing 
the words “the first? before ‘commission of such offence” and reading the section 
which was in express terms “‘within three months next after the commission of 
offence" as meaning “within three months next after the first commission of such 
offence". The phrase **continuing offence" has been thesourceof a greatconfusion. 
ofthought. An offenceis committed the moment certain ingredients or conditions. 


1 (1080) 82 Bom. L. R. 768. 8 [1900] 1 Q. B. 824. 
2 (1878) L. R. 8 C. P. 416. 
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are fulfilled. The terms of an order may not be complied with and the moment 
these terms are not complied with within the period prescribed in this behalf, 
there would certainly arise the commission of an offence by the offending party. 
He has failed to comply with the terms of the order and he has committed the 
offence. In those cases, however, where the offence is a continuing offence, the 
question that may arise for consideration of the Court would ke whether it is the 
same offence which isbeing continued for allthe time or whether at each period of 
time denoted by a second or an hour or a day or a week or a fortnight or a month 
or a year, fresh offences are committed one after the other. To my mind it is a 
misnomer to say that fresh offences are committed at each period of time when 
particularly the non-compliance of the order which constitutes the offence is the 
omission to do an act which has been ordered to be done. It may be that where a 
sitive act is ordered to be done, a case or cases may arise where by reason of the 
reach of the terms of the order you may have commission of a series of offences 
from day to day, just as it happenedin the case before Chief Justice Beaumontand 
Mr. Justice Wassoodew in Emperor v. Karsandas Govindji+ where the offence which 
the accused was charged with having committed was working a factory contrary 
to the provisions of the order. For each day that the factory was working there 
was a breach of the terms of the order, and thecetoreit could be said in such a case 
that for each day that the factory was working, a distinct offence was committed. 
No offence would be committed if the factory was not working on a particular day, 
but in so far as the factory was working on any particular day in contravention of 
the order, a fresh offence would be committed. The learned Chief Justice there 
pointed out commenting on the decision of our appellate Court in Emperor v. 
Bechardas (p. 760) : 


^, , 1f the expression ‘the offence is first committed’ refers to the date when the act consti- 
tuting the offence first took place, the statement is obviously wrong, because it would abolish 
altogether the distinction which has been recognised over and over again between an act which 
constitutes an offence once and for all, and an act which continues, and, therefore, constitutes 
a fresh offence on every day on which it continues. Under s. 890 the establishing of a factory 
without permission is an offence committed once and for all when the factory is established, but 
the working of a factory without permission is an offence which arisea on every day on which the 
factory is so worked; and as the prosecution in this case is for working the factory two days 
before the date of the summons, it is plain that s. 514 is no bar to the prosecution." 

The learned Chief Justice therefore gave vent to the expression of his opinion to 

the effect following (p. 759): 

**. ,.the expression (continuing offence) has a well recognised meaning. It means that if 
an act of the accused constitutes an offence, and if that act continues from day to day, then a 
fresh offence is committed on every day on which the act continues. If the act prohibited is 
that of working a factory an offence is committed on every day on which the factory is worked. 
It may not strictly be a continuing offence, because the owner of the factory may cease to work 
it for a longer or a shorter period and then reopen it; but on any day on which he is shown to 
have worked the factory without the requisite permission, he has committed an offence, and it is 
immaterial to consider whether he committed an offence by working the factory on some previous 
occasion.” 


These remarks appear to throw some doubt on the position enunciated above in 
regard to the nature of the continuing offence. It is not necessary to comment 
any further on these remarks except to observe that these remarks must be taken 
in the context in which they have been made and they do not necessarily militate 
against the conclusion which we have reached and the opinion which we have above 
expressed in regard to the connotation of the term ''continuing offence". 

These are the only two cases which itis necessary torefer to outof the various 
cases which were cited at the bar. On a consideration of the whole position, 
therefore, we have come to the conclusion thatthe decision whieh was reached by 
the learned Judges Mr. Justice Rajadhyaksha and Mr. Justice Dixit in State v. 
Babu Gulam Mohamed was* correct and there is no reason to differ from the 
same or to refer the same to a full bench as urged before us. 


1 (1942) 44 Bom. L. R. 756. 
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The result, therefore, isthat even on July 8, 1950, which wasthe date mentioned 
as the date of the commission of the offences in the charges framed against the 
several accused, therewas a continuing offence andthe offence which had started 
on April 16, 1950, or in any event on April 24,1950, was continuing and the charge 
as framed in respect of the offence which continued to be committed even on that 
date, July 8, 1950, was properly framed, that the prosecution which was launched 
in respect of the charge was well within time, having regard to the provisions of 
s. 514 (c) of the Actaswe haveinterpreted above, and thatthe learned Presidency 
Magistrate was wrong when he accepted the pleas put forward before him by the 
learned advocates for the accused and acquitted them. 

The result, therefore, will be that the criminal appeals will be allowed and the 
cases will be remanded to the learned Presidency Magistrate for disposal according 
to law, baving regard to the observations which we have made above. - 


Vyas J. There is no doubt that the offence in these cases under s. 471 (b) 
of the City of Bombay Municipal Act, 1888, was a continuing offence. The grava- 
men of it lay in failing to comply with the requisition of the Chief Judge, Small 
Causes Court which was made by theChief Judge under s. 507 (2) of the City of 
Bombay Municipal Act, 1888, and therefore every day the respondents failed to 
comply with the requisition after April 16, 1950, which was the last date fixed 
by the Chief Judge for the vacating of the premises by the respondents, they com- 
mitted a fresh offence under s. 471 (b) of the Act above mentioned. The offence 
was committed firston April 16, 1950, and thereafter every day a fresh offence was 
committed by the respondents who persisted in refusing to eomply with the Chief 
Judge's requisition issued by him under s. 507 (2) of the Act. That being soa 
question at once arises as to what is the starting point of limitation for the pur- 
pose of s. 514 (c) of the Act. Section 514 (c) says: 

“No person shall be liable to punishment for any offence made punishable by this Act, unless 
complaint of such offence is made before a Presidency Magistrate within the time hereinafter 
prescribed in that behalf, namely :—— . 

** (c) if the offence be against any other provision of this Act, within three months next 

after the commission of such offence. "' 
This raises a question as to the point of time from which the period of three months 
should be counted. The learned Magistrate took the view that the starting point 
of limitation would be April 16, 1950, the date on which the offence under s. 471 
(b) of the City of Bombay Municipal Act, 1888, was committed, and held that the 
complaints which were filed on September 19, 1950, were time-barred. For the 
State of Bombay this finding is challenged. 

Mr. Thakore appearing for the State of Bombay says that every day following 
April 16, 1950, would be a starting point for limitation, since the offence was first 
committed by the respondents on April 16, 1950, and thereafter a fresh offence 
was committed by them day after day. The learned advocates appearing for the 
respondents contend, on the other hand, that the starting point would be the date. 
when the offence was first committed, viz. April 16, 1950, and accordingly the 
complaints which were filed more than three months after the above mentioned 
date would be time-barred. . 

Mr. Thakore relies on a decision of this Court in State v. Babu Gulam Mohamed! 
in which Mr. Justice Dixit delivering the judgment of the bench observed: 

“The offence (which in that case also was an offence under 8. 471 (b) of the City of Bombay 
Municipal Act, 1888) consists in the refusal of the tenant in complying with the order made by the 
Jearned Chief Judge and the order made by the learned Chief Judge was that the tenant, viz., 
the present applicant should vacate the premises. There was, therefore, after the period of 
eight days a refusal on the part of the applicant to vacate the premises and the refusal continued 
because the order was not complied with. It is clear, therefore, that there was as much on the: 
22nd August 1950 a refusal on the part of the applicant to vacate the premises as it was on the ' 
28rd August 1950 and on the following days and the prosecution was filed by the Municipality 
on 28rd November 1950. It is clear, therefore, that the prosectition is well within time." 


1 (1951) Crim. Rev. Appln. No. 114 of JJ., on April 4, 1951 (Unrep.). 
1951, decided by Rajadhyaksha and Dixit ` Pn iid 
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For the respondents it is contended that Mr. Justice Dixit's view is wrong and that 
we should refer the case to the full bench for clarification and decision. 

On their (respondents’) behalf our attention is invited to the case of Emperor v. 
Bechardas' in which a reference was made to Narain Chandra Chatterjee v. Corpora- 
tion of Calcutta? and Emperor v. Chhaganlal. In Narain Chandra Chatterjee v. 
Corporation of Calcutta Jenkins C. J. observed (p. 548) : 

“Wad the bye-law been correctly framed, it would have been a question whether limitation 

would not run from the time when the offence was first committed, for it is to be noticed that the 
words of the section are that the complaint must be made within three months next after the com- 
mission of such offence. There are authorities which bear on that point, but the question does 
not arise in the view I take of this case, and I therefore do no more now than guard myself against 
being taken to accede to the argument that has been addressed to us on that point.” 
In the course of his judgment in Emperor v. Chhaganlal Mr. Justice Fawcett referred 
to the case of Narain Chandra Chatterjee v. Corporation of Calcutta and observed that 
Jenkins C. J. was inclined to take the view that the date for the starting point 
of limitation was the date when the offence was first committed. Mr. Justice 
Fawcett also was inclined to the same view. Itis tobe noted, however,that neither 
Jenkins C. J. nor Fawcett J. decided the point, and they disposed of the cases on 
other grounds. 

But in Emperor v. Bechardas* Mirza and Broomfield JJ. expressed their views 
clearly. Mr. Justice Mirza observed (p. 778): 

“Y would hold on this point that the period of six months within which a prosecution has to'be 
brought under s. 200 of the Act is in the case of a continuing offence to be computed from the 
commencement of the offence when it came to the notice of the Municipality.” 

And Mr. Justice Broomfield in a concurring judgment said (p. 781): 

**. , But in the present case the point must be decided one way or the other, and in my 

opinion it should be decided in the sense that limitation for a Prosecution for a continuing offence 
runs from the time when the offence was first committed, ete., eto." 
The respondents rely on the above decision of Mirza and Broomfield JJ.and contend 
that limitation for a prosecution even for a continuing offence must run from the 
time when the offence was first committed, and in that view we should hold 
that the complaints are time-barred. 

There is a serious difficulty, however, in our accepting the view of Mr. Justice 
Mirza and Mr. Justice Broomfield in view of the decision of this Court in Emperor 
v. Karsandas Govindji® in which Beaumont C. J. said that the head-note in the 
case of Emperor v. Bechardas was a misleading one and observed : 

. The head note in Emperor v. Bechardas (supra) says: ‘Limitation for a prosecution for a 
— offence runs from the time when the offence is first committed.’ If the expression 
‘the offence is first committed’ refers to the date when the act constituting the offence first took 
place, the statement is obviously wrong, because it would abolish altogether the distinction which 
has been recognized over and over again between an act which constitutes an offence once and for 
all, and an act which continues, and, therefore, constitutes a fresh offence on every day on which 
it continues." 


Another distinction between Emperor v. Bechardas and our present case is that 
whereas in the former cage the offence was nota continuing one, in the case beforeus 
it is a continuing offence, In other words, here there was an offence committed 
by the respondents every day after April 16, 1950. Therefore, in the light of the 
decision in Emperor v. Karsandas Govindji it could be correctly said that on July 
3, 1950, there was as much an offence under s. 471 (b) of the City of Bombay 
Municipal Act, 1888, committed as therewason Aprill6, 1950. In this view of the 
matter the judgment of Mr. Justice Rajadhyaksha and Mr. Justice Dixit in State 
v. Babu Gulam Mohamed is, with respect, correct, and there is no reason to refer the 
matter to thefull bench. We must hold accordingly that the complaints against 
the various respondents were not time-barred. 

The appeals are accordingly allowed, the Magistrate's ee in each case is set 
aside and the cases are remanded to the Magistrate for disposal according to law. 


k Appeals allowed : cases' remanded. 
1 (1980) 32 Bom. L. R. 768. 4 (1980) 82 Bom. L. R. 708. 
2 (1909) I. L. R. 87 Cal 546 5 (1942) 44 Bom. L. R. 756. 
8 (1927) 29 Bom. L. R. 788 
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APPELLATE CIVIL. 


Before Mr. Justice Bhagwati and Mr. Justice Chainani. 


THE GOVERNMENT OF THE PROVINCE OF BOMBAY v. GUNVANTRAI 
MANEKLAL DESAT.* 

Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Sec. 68t+—Land Acquisition Act (I of 
1894)—Powers of Provincial Government to acquire land — Whether 8. 62 restricts such general 
powers of acquisition. 

Section 52 of the Bombay Municipal Boroughs Act, 1925, provides for cases where even 
though acting under the provisions of the Land Acquisition Act, 1894, the Provincial Govern. 
ment may in certain cases acquire the land compulsorily for the benefit of the Munictpaiity, 
The section does not lay down any limitation or restriction on the powers of the Provincial 
Government to compulsorily acquire the land for the public purpose within the meaning of 
the Land Acquisition Act. Therefore in the case of compulsory acquisition of land for the 
purpose of the Municipality s. 52 of the Municipal Boroughs Act, 1925, does not lay down a 
restriction upon the general powers Vested in the Provincial Government under the provi- 
sions of the Land Acquisition Act, 1894. 

One Gunvantrai (plaintiff) owned a house in Ahmedabad, part of which fell 
within the regular line of the public street prescribed by the Ahmedabad Borough 
Municipality (defendant No. 1). In 1988 the plaintiff asked permission to re- 
construct his house, but defendant No. 1 refused that permission stating that 
the house was within the regular line of public street. 

On December 12, 1989, a notification was issued under s. 4 of theLand Acquisi- 
tion Act by the Provincial Government (defendent No. 2) in respect of the suit 
land and this was followed by another notification issued on November 24,1941, by 
the Provincial Government under s.6 of the Act declaring that the land was 
needed for the public purpose. 

On April 26, 1945, the plaintiff filed the present suit against the defendants for 
(1) a declaration that the street line was neither legally nor validly prescribed, 
(2) a mandatory injunction against defendant No. 1 to grant him permission to 
build and (8) a declaration that the notifications under the Land Acquisition Act 
were illegal, together with a prohibitory injunction against defendant No.2 not to 
proceed with the acquisition. 

The trial Judge dismissed the plaintiff’s suit. On appeal the Assistant Judge 
confirmed the decision of the trial Judge in regard to the reliefs claimed against 
defendant No. 1, but allowed the appeal against defendant No. 2, observing in 
his judgment as follows :— 

“ It was the case of the learned advocate for the Municipality that Government were not 
acting under s. 52 at all but under their general powers under the Land Acquisition Act itself. 
There is no doubt that if this position is correct then the proceedings of the Provincial Government 
cannot be attacked. To widen a public street is, beyond doubt, a public purpose even without 
the presumption raised by s. 6 of the Land Acquisition Act. The difficulty about this argument 
is that if it is correct, s. 52 of the Municipal Boroughs Act will have no meaning at all except 
in so far as the latter half of it declares that if the land is acquired for Municipality by Govern- 
ment the Municipality must pay to Government both the compensation and the expenses which 
the Government has incurred. This seems hardly necessary to say; but even if it is necessary 
to make this clear, it does not help us to give any meaning to the first half of the section. To 
say that the Provincial Government may acquire land for the Mu ticipality under the Land 
Acquisition Act when there is any hindrance to the Municipality's acquiring it for itself would be 
& mere waste of breath, since it is already laid down in the Land Acquisition Act that the 
Provincial Government may acqutre land for the Municipality whether there is hindrance or not. 


* Decided, J 19,1951. Second A 
No. 761 of 1949, kom the decision of J. A. 


municipality upon payment of any land or 
buil uired for the purposes of this Act, 


Clarence Smith, Assistant Judge at Ahmeda- 
bad, in Civil Appeal No. 140 of 1947, modifying 
the decree passed by P. D. Vyas, Civil Judge 
Senior Division) at bad, in Civil 
uit No. 558 of 1945. 
+The section is as under :— 
* 52. When there is any hindrance to the 
permanent or temporary acquisition by a 


the Provincial Government may, after obtain- 
ing possession of the same for itself under the 

Acquisition Act, 1894, or other existing 
law, vest such land or building in the munici-. 
pality on its paying the compensation awarded, 
on its repaying to the Provincial Government 
all costs incurred by the Provincial Govern- 
ment on account of the acquisition. ” 
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As the Legislature is not lightly to be assumed to have said something entirely unnecessary, and 
since it is possible to give an intelligent meaning to this section that meaning must be attributed 
to it. That meaning is ‘ Unless there is any hindrance to acquisition by Municipality upon 
payment....The Provincial Government may not obtain possession. . . under the Land Acquisi- 
tion...’ It was argued by the learned advocate for the Municipality that if this interpretation 
be accepted then the case will have to be remanded to the lower Court for determination of the 
question of fact of whether there had been any hindrance. But this will be quite unnecessary, 
because there can be no hindrance until the Municipality attempts to acquire upon payment. 
and it is quite obvious that they have never made any such attempt, indeed that is just what the 
plaintiff has been wanting them to do all the time. It was also urged that since such an inter- 
pretation would derogate from the Land Acquisition Act, which is a Central Act, it must be 
disregarded. But the general maxim is that general provisions must be read subject to special 
provisions even if special provisions are in the local Act and the general provisions in the Central 
Act. Apart from that, I do not see why the Provincial Legislature cannot take away from its 
own Government power which the Central Legislature has conferred upon it. ” 


Defendant No. 2 appealed to the High Court. 


B. G. Thakor, Assistant Government Pleader, for the Province of Bombay. 
R.J. Thakor, with Pochaji Jamshetji, for respondent No. 1. ; 
E. M. Shah, for respondent No. 2. 


Bnuaewari J. This is a second appeal from the decision of the learned Assis- 
tant Judge at Ahmedabad who allowed the appeal against the decision of the 
learned Civil Judge (S.D.), at Ahmedabad, dismissing the plaintiff's suit. © The 
plaintiff is the owner of S. Nos. 1266, 1267 and 1268, Municipal Census Nos. 
880-1-2-8-4 and 5 situated at Khadia, Ahmedabad. The Ahmedabad Borough 
Municipality wanted to acquire certain portions of these S. Nos. as coming within 
the regular line of publie street and there was correspondence between the plain- 
tiff and the Municipality in regard to the plaintiff's intention to build on these 
S. Nos. and the permission which he asked for from the Municipality to carry 
out the construction work. The Municipality refused that permission to the 
plaintiff stating that these S. Nos. were within the regular line of publie street. 
The plaintiff then asked the Municipality to acquire these S. Nos. What was, 
however, done by the Municipality was to ask the Government to ire thesé 
S. Nos. under the Land Acquisition Act, I of 1894. Accordingly on December 
12, 1989, a notification was issued under s, 40f the Land Acquisition Act by 
the Provincial Government in regard inter alia to these S. Nos. on the basis that 
these S. Nos. were likely to be needed for the public purpose "road widening". 
On November 24, 1941, the Provincial Government issued another notification 
under s. 6 of the Land Acquisition Act declaring that the suit S. Nos. were 
needed for the publie purpose. Nothing further seems to have transpired after 
November 24, 1941, and on April 26, 1945, the plaintiff flled the suit out of which 
this second appeal arises against the Ahmedabad Borough Municipality, defendant 
No. 1, and the Province of Bombay, defendant No.2,for & declaration that there 
was no legal and valid prescribed regular line of a public street and for a manda- 
tory injunction that defendant No. 1 do grant permission to build in accordance 
with s. 128 of the Bombay Municipal Boroughs Act and rules framed there- 
under and further for a declaration that the notifications issued by defendant 
No. 2 dated December 12, 1989, and November 24, 1941, were illegal and ultra 
vires and for an injunction eie defendant No. 2 from taking any pro- 
ceedings under the same. The learned trial Judge before whom the sult was 
heard negatived the contentions of the plaintiff and dismissed his suit with costs. 
An appeal was filed from this decision of the learned trial Judge and the learned 
Assistant Judge who heard the appeal confirmed the decision of the learned trial 
Judge in regard to the reliefs which had been claimed against the Municipality. 
But so far as the Provincial Government was concerned, he came to the conclusion 
adverse to the Provincial Government on a construction of s. 52 of the Bombay 
Municipal Boroughs Act. He, therefore, allowed the appeal against the Provincial 
Government and reversed the order of the lower Court to that extent. The plain- 
tiff's suit was thus dismissed with costs against the Municipality but it was declared 

LR.—4 
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that the Provincial Government had no power of acquiring the suit property under 
the Land Acquisition Act until there was hindrance to acquisition by the Munici- 
pality, and the Provincial Government and all its officers were restrained from 
continuing their proceedings under the Land Acquisition Act in so far as they re- 
lated to the suit property. This second appealhas been filed by the Provincial 
Government against that decision of the learned Assistant Judge. 

It may be noted at the outset that this point which found favour with the learned 
Assistant Judge was not mooted before the learned trial Judge. In any event, 
it does not appear if the question whether there was a bindrance or not was gone 
into with that detail as it might otherwise have been done if the point had been 
specifically mooted before the learned trial Judge. The learned Assistant Judge, 
however, considered this point and came to a conclusion in favour of the plaintiff 
in that behalf. It is necessary, therefore, to consider what is the effect of the 
enactment of this s. 52 of the Bombay Municipal Boroughs Act. The power of 
acquiring land is conferred on the Provincial Government by the Land Acquisition 
Act, L of 1894, It is an Act for acquisition of land for public purposes and for 
companies and it empowers the Provincial Government to a e land which is 
needed or likely to be needed for any publie purpose, the procedure therefor being 
laid down in Part I of the Act commencing with s. 4 thereof. This power is as 
wide as wide canbe, and if the Provincial Government exercised the powers comply- 
ing with the provisions and the procedure laid down in that behalf in the Act, 
issued the necessary notifications and acquired the land, that compulsory isi- 
tion of land would be valid in law. It would be a valid acquisition of bod fo 
public purpose, Section 52 of the Municipal Boroughs Act, however, enacts, 

“When there is any hindrance to the permanent or temporary acquisition by a Munici- 
pelity upon payment of any land or building retired for the purposes of this Act, the Provin- 
cial Government may, a ter obtaining possession of the sane for ita»slf under the Land 
Acquisition Act, 1304, or other existing law, vest such land or buiiding in the Municipality on 
its paying the compensation awir led, and oa its repaying to the Provincial Government all 
eosts incurred by the Provinzial Government on ac:ouat of the acquisition". 

This provision is contained in the Bombay Municipal Boroughs Act, XVIII 
of 1925, and it enacts a provision with regard to the compulsory acquisi- 
tion of land by having recourse to the Land Acquisition Act, I of 1894. It 
may be noted that the acquisition of land for the public purpose has 
got to be made after having resort to the Land Acquisition Act, 1894. These 
are the powers which have got to be exercised and no other. The powers have 
got to be exercised within the four corners of the provisions enacted in the Land 
Acquisition, Act, 1894, and all the procedure and the formalities which are laid 
down in that Act would have to be gone into. The question, therefore, which 
arises for our determination is whether s. 52 of the Bombay Municipal Boroughs 
Act, 1925, provides for cases whereeven though acting under the provisions of the 
Land Acquisition Act, 1894, the Provincial Government may in certain cases 
acquire the land compulsorily for the benefit of the Municipality or lays down a 
restriction on the general powers which have been conferred on the Provincial 
Government under the provisions of the Land Acquisition Act, 1894. It was 
urged before us and it was urged before the learned Assistant Judge that the 
Bombay Legi*!ature did not enact the provision of this nature for nothing and that 
fullest effect must be given to the words which have been used in s. 52 of the 
Bombay Municipal Boroughs Act. Section 52 starts with the expression “When 
there is any hindrance to the permanent or temporary acquisition by a Munici- 
pality upon payment of any land or building required for the purposes of this 
Act”. It was urged that the power which the Provincial Government may 
exercise by having recourse to the Land Acquisition Act, 1894. would be exercisa- 
ble only in the event of there being a hindrance to the permanent or temporary 
acquisition by the Municipality upon payment of any land or building required 
for the purposes of the Act, and unlessand until that condition was fulfilled, no 
question could arise of the Provincial Government exercising the powers under the 
Land Acquisition Act, 1894. It was thus in effect urged that in the case of com- 
pulsory acquisition of land for the purpose of the Municipalities a restriction was 
laid diem by the enactment of s. 52 of the Bombay Municipal Boroughs Act 
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upon the general powers which were vested in the Provincial Government under the 
provisions of the Land Acquisition Act, 1894. If this provision which is contained 
in s. 52 of the Bombay Municipal Boroughs Actwas not meantto be a restriction 
on the general powers of the Provincial Government in this behalf, it was urged 
that there would be no sense in the enactment of s. 52 of the Bombay Municipal 
Boroughs Act because the power to acquire land compulsorily for public purposes 
was there and the acquisition of land for the purpose of the Municipality within the 
meaning of the Bombay Municipal Boroughs Act would be a public purpose within 
the meaning of the expression as used in the Land Acquisition Act, 1894. It could 
not be attributed to the Bombay Legislature when it enacted s. 52 of the Bombay 
Municipal Boroughs Act that it was enocting a superfluous provision. 

This was the argument which found favour with the learned Assistant Judge 
when he allowed the appeal against the Provincial Government. We are afraid, 
however, that we cannot accept this construction. The general powers of com- 
pulsory acquisition of land for public purpose are contained in the provisions of 
the Lend Acquisition Act, 1894. We are not inclined to read the provisions of 
£. 52 of the Bombay Municipal Boroughs Act as laying down any restriction upon 
thesame. The learned Assistant Judge read the provisions of s. 52 of the Bombay 
Municipal Boroughs Act as meaning that unless there was any hindrance to the 
permanent or temporary acquisition by a Municipality upon payment of any land 
or building required for the purpose of the Act, the Provincia] Government were 
not entitled to exercise the powers which were vested in them under the Land 
Acquisition Act, 1894. There is no warrant for reading s. 52 of the Bombay 
Municipal Boroughs Actin that manner. Thatsection only enables the Provincial 
Government as between themselves and the Municipality to have recourse to the 
Land Acquisition Act, 1894, and it also enables the Municipality in the cireum- 
stances laid down therein to request the Provincial Government to have recourse 
to the powers vested in them under the Land Acquisition Act, 1894. The conse- 
quence of such a request on behalf of the Municipality and the action taken by the 
Provincial Government thereupon under the provisions of theLand Acquisition Act, 
1894, are further worked out in s. 52 of the Bombay Municipal Boroughs Act in so 
far as it lays down that whatever costs are incurred by the Provincial Govern- 
ment on account of the acquisition have got to be repaid to the Provincial Govern- 
ment by the Municipality concerned and whatever compensation has been awarded 
the person whose land has thus been compulsorily acquired has also got to be 
paid by tbe Municipality concerned. The Municipalities are statutory bodies con- 
stituted under the Bombay Municipal Boroughs Act and but for such a provision 
contained in s. 52 of the Bombay Municipal Boroughs Act, it may not be possible 
for the Municipalities to sanction the payment of any such compensation moneys 
or the costs incurred by the Provincial Government in the matter of the land 
acquisition proceedings. There is, therefore, a purpose behind the enactment of 
this s. 52 of the Bombay Municipal Boroughs Act. It is not superfluous. It is 
not meaningless. But it only gives one illustration of the exercise of the powers 
by the Provincial Government for compulsory acquisition of land under the pro- 
visions of the Land Acquisition Act, 1894, and the consequences of such compul- 
sory acquisition of land are worked out therein. We do not read in the enactment 
of s. 52 of the Bombay Municipal Boroughs Act any limitation or restriction on the 
powers of the Provincial Government to compulsorily acquire the land for the 
public purpose within the meaning of the Land Acquisition Act, 1894. We have, 
therefore, come to the conclusion that the argument which found favour with the 
learned Assistant Judge and which was advanced also before us is not sound. 
The notifications which were issued by the Provincial Government on December 
12, 1939, and November 24, 1941, were validand the plaintiff is not entitled to any 
relief against the Provincial Government as asked for. 

The result; therefore, is that the appeal will be allowed. The decree passed by 
the learned Assistant Judge against the Provincial Government, defendant No. 2, 
will be set aside. The order for dismissal which was passed by the learned trial 
Judge will'be restored and the suit will be dismissed with costs throughout. 


Appeal allowed. 
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Before Mr. Justice Bhagwati and Mr. Justice Chainani. 


BHALCHANDRA LAXMAN POTNIS v. BALKRISHNA-NARAYAN JOSHI 


BHEDSGAONKAR.* 


Digest of Hindu Law, Kolhapur, 1920 (Hindu Kayadyache Nibandh, Kelhapur), Hindu Dattak 
Nibandh, Secs. 7 (1), 9, 13|—-Adoption—IFidow, without son, adopting to her separated husband 
—Widow not direct heir of husband but heir as widow of gotraja sapinda—Validity of adop- 
tion. 


Section 7 (1) contained in the Digest of Hindu Law, Kolhapur, 1920 (Hindu Kayadyache 
Nibandh, Hindu Dattak Nibandh) lays down that in the case of a widow who has not got a 
son and whose husband has separated from hiš family or who is herself the heir being the 
widow of such a divided husband, she would have the authority to adopt a son to her husband 
provided her husband has not expressly or impliedly prohibited her from taking a son in 
adoption. Such a widow herself should be the heir to the estate, not necessarily a direct heir 
of her deceased husband, but an heir to the estate even in her capacity as the widow of a 
gotraja sapinda. ' 

M, who was separated from his family, died leaving him surviving two widows R and G. 
R adopted C prior to her death in 1927. C died unmarried in 1929. "The estate of M then 
devolved upon G as the widow of a gotraja sapinda. G then adopted the plaintiff. On the 
question of the validity of the plaintiff's adoption under s. 7 (Z) contained in the Digest of 
Hindu Law, Kolhapur, 1920, :— 

Heid, that the words “who is herself the heir being the widow of such divided husband” 
mean that the widow should not necessarily be a direct heir of her deceased husband but 
she could be an heir also in her capacity of the widow of a gotraja sapinda, and, therefore, the 


adoption made by G was valid. 
Tux facts appear in the judgment. 


* Decided, January 19, 1951. Firat Appeal 
No. 856/49 (with F. A. No. 878/49 and C. A. 
No. 1424/49). from the decision of V.V. Ghotage, 
Second Joint First Class Sub-Judge, Kolhapur, 
in Suit No. 88 of 1942. 

T The relevant sections are as under :— 


Bras wie aaia afa- 
mrt: 6 (1) aoard ga user faar 
efter, frat adh arteat geia fne 
STET SHE sp war adr fasar ea: 
ae SIS, Veet maaa arate watt 
ease amt aime Celt fata are fada 
Poot AAs, qx aT argear avatar 
aaga surat fer aftare sm. 

fale amei o enmdidt 
Hat: &. HHT t3 web oaia ars 


Weg AMT FIAT am Tass Tatras 
ay aUITT sera aa Ake SUIT 
Ott aad füuds Gua sara 
afar ard. 


FAST ACNTTAT MFAT- 
Rra sadar ATCA ES ATA ATST 
AAS AC Aga TAH Barat Wu 
ag gta: 83 fea yer aed 
qam ASST WTXSTMT BW CAT TATA, 
AMAT ATT SATA HAT BATT CUTSUT 
MAN WHAT ATT EOD Ade AL GUT 
faa ace dearer after PANAT as 
lat. 

Samum (3). yd c9 AEF 
feast i anA fuge saad EDT 
Sfat. ww Voce wed A adaa qu 


afr epu dro wow rer — am 
Radama ur fradrefdt areca 
redd avatar aa qum are! weit 
Rad Tae Gen ST STITT TÉ. 
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' G. R. Madbhavi, for appellants Nos. 1 and 8. 
R. G. Samant, for appe ant No. 4. 
A. A. Adarkar, an . S. Mandrekar, for the respondents. 


Buacwati J. These two first appeals are filed against the judgment of the 
learned 2nd Joint First Class Subordinate Judge of Kolhapur who decreed the 
plaintiff's suit. One Madhav Narayan Potnis died in the year 1904 leaving him 
surviving his two widows, one Radhabai and one Gangabai, Radhabai was the 
senior widow. Prior to ber death in 1927, Radhabai adopted one Chandrashe- 
khar as a son to her husband, Madhav. Chandraskekhar also died unmarried in 
the year 1929. "Tbe estate of Madhav thereupon devolved upon Gangabai, the 
junior widow, not as the mother of the deceased Chandrashekhar but as the 
widow of a gotraja sapinda, she being in the position of the step mother of 
Chandrashekhar. Gangabai in her turn adopted Balkrishna, the plaintiff, on 
February 14, 1988, as a son to her deceased husband Madhav. Thissuitwas filed 
on March 28, 1942, by the plaintiff, Balkrishna, for possession of the properties 
belonging to the estate of Madhav and for future mesne profits and costs of the 
suit. 

There were various defences taken up including thosewhether Chandrashekhar 
had been validly adopted by Radhabai, whether Balkrishna himself was validly 
adopted by Gangabai and whether the defendants had become the owners of the 
suit properties by adverse possession. The learned trial Judge held that Radhabai 
had validly adopted Chandrashekhar and that Gangabai had validly adopted 
Balkrishna, theplaintiff. Henegatived thecontention ofthe defendants, that they 
had become the owners of the suit propertiesby adversepossession, and accordingly 
passed in favour of the plaintiff the decree from which these first appeals have 
been filed. Defendants Nos.2,8,5 and 6 who were the real contesting detendatite 
filed First Appeal No. 356 of 1949 from the judgment of the learned trial Judge, 
contending that Gangabai had no authority to adopt Balkrishna the plaintiff, 
As & Son to her deceased husband, Madhav, and that therefore the plaintiff's adop- 
tion was not valid. It may be noted in passing that the factum of the adoption 
was not disputed before us, The only question which was canvassed before us 
was the validity of the adoption. The plaintiff also filed an appeal against the 
judgment of the learned tak Tudes: being First Appeal No. 8780f 1949, contending 
that the exception made in regard to certain Revenue S. Nos. and certain Vaphas 
from other Revenue S. Nos. was not justified. These are the appeals which have 
come for hearing and final disposal before us. 

The main contest between theparties is as to whether therewasa valid adoption 
of Balkrisbna, the plaintiff, by Gangabai. The validity or otherwise of the adop- 
tion falls to be determined on a true construction of the relevant provisions of the 
Digest of Hindu Law, Kolhapur, 1920. It is well-known that this Digest of Hindu 
Law was taken bodily from Sir Dinshah Mulla's Hindu Law, 1919 edition. The 
parties at Kolhapur were governed by the provisions of this Digest of Hindu Law 
styled “Hindu Kayadyache Nibandh, Kolhapur.” This is the digest of Hindu law 
which has got to be referred to in order to determine whether the adoption of 
Balkrishna, the plaintiff, by Gangabai was valid. We would not be justified in 
travelling Devout the scope of this Digest. Our attention has not been drawn 
to any authority which has laid down that overand above this Digest we have also 
got to be guided by the general principles of Hindu Jaw as administered in the 
Province of Bombay. Whatever may have been the position as it obtained in 
the Province of Bombay after 1920 did not affect the Kolhapur State. The 
subjects of the Kolhapur State continued to be governed by the Digest of Hindu 
Law which was adopted by the Kolhapur State in 1920. Whatever may have 
been the position of the subjects of the Province of Bombay with regard to the 
application of the general principles of Hindu law did not avail the subjects of 
the Kolhapur State. Their rights and obligations under this personal law were 
governed by the Hindn Kayadyache Nibandh, Kolhapur, 1920. We shall, 
therefore, discard from our consideration whatever may have been stated in 
Sir Dinshah Mulla’s Hindu Law, 1919 edition, or the decisions of our Courts here 
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even though they migbt have been pronounced prior to 1920 but shall be guided 
only by the provisions of this Digest of Hindu Law which laid down the law as 
applicable to tbe Hindu subjects of the Kolhapur State. i 

The authority of a woman to adopt is contained in the caption “Adhikar Asaleli 
Stree” at page 84 of this Digest of Hindu Law of Kolhapur. Section 6 defines the 
authority of a woman to adopt a son to her husband during coverture, It talks of 
a vivahit stree and the word "oivahit siree” is to be understood with reference to the 
contextand having regard to the expressions which are usedin ss. 7 and 8 and which 
refer to the vidhava or the widow of a vibhakta pati or thedivided husband and the 
vidhava or the widow of an avibhakta pati, that is, an undivided husband respectively. 
It, therefore, follows that s. 6 refers to a married woman during coverture; s. 7 
refers to the widow of a divided husband and s. 8 refers to the widow of an undivid- 
ed husband. In this case, we are not concerned either with s. 6 or s. 8, but we are 
concerned with s. 7. Section 7 lays down that in the case of a widow who has not 
got a son and whose husband has separated from his family or who is herself the 
heir being the widow of such a divided husband, she would have the authority 
to adopt a son to her husband provided her husband had not expressly or impliedly 
prohibited her from taking a son in adoption. This section, therefore, shows that 
the widow who is adopting should have no son and should be the widow of a divid- 
ed husband or should be herself the beir being the widow of such a divided husband. 
In such a case she could have the authority to adopt a son to her deceased husband 
provided of course that there is no express or implied prohibition from the husband 
against taking a son in adoption. The question, therefore, arises as to what is 
the interpretation to be put on the words “ if she is herself the heir being the 
widow of such a divided busband". Has she got to be a direct heir of her deceased 
husband or has she, being the widow of a divided husband, to be merely an heir in 
her own right, that is, should she be a direct heir of her husband or should she be 
the heir to the estate even in her capacity as a widow of a gotraja sapinda? If the 
latter is the true interpretation, Gangabai had the authority to adopt. In this 
case we have no plea taken that Gangabai had been expressly or impliedly prohi- 
bited against taking a sonin adoption to ber decéased husband. She was the 
widow of a divided husband. She was, however, not the direct heir of her husband, 
but she got into the inheritance as a widow of a gotraja sapinda, being the step- 
mother of her deceased son, Chandrashekhara. The very words which are used 
in s. 7 and which we have reproduced above do not ae es any limitation on the 
manner in which the widow of such a divided husband becomes varas or the heir 
to the estate, and without anything more, we would be inclined to say that there is 
no justification for limiting these words in the manner suggested, namely, that she 
should be the direct heir of her deceased| husband. The whole idea is that when she 
comes to adopt a son to herdeceased husband, sheshould, if at all, divest the estate 
which had vested in her and should not divest an estatewhich had vested in some- 
body else. If the estate had vested in her, shecan do anything she likes with it. 
It is only in the case where the estate is vested in somebody else that as laid 
down in s. 9 the consent of such other person would be necessary before making a 
valid adoption to her deceased husband. In the absence of such a consent of the 
person in whom the estate is thus vested, the adoption would be invalid. That 
1s, however, the only limitation to be found in s. 9 to this authority of the widow 
to adopt to her deceased husband. Section 18 prescribes the condition in which the 
authority which & widow has got is extinguished, and that is the case where the 
estate has devolved on the death of the son on some person other than the adopt- 
ing widow. In that case, the authority of the widow to adopt is extinguished, 
and even though thereafter the estate may devolve on her under the law of in- 
heritance, that authority to adopt which is once extinguished cannot be revived. 
It is extinguished for ever. The words used are “Adhikar Kayamacha Nashta 
Hote”. Illustration 2 to s. 18 makes the whole position clear and it illustrates 
the proposition as it has been laid down in s. 18. Ih that case after the death of 
the son without leaving any issue him surviving, the mother became the direct 
heir of the son. She had not become the direct heir of her husband. But within 
the term used in s. 7, she was the swatah varas, i.e., herself the heir, being no 
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doubt the widow of a divided husband. This illustration really goes to support 
the construction which we have adopted of the terms of s. 7 and it goes to show 
that such a widow herself should be the varas or the heir to the estate, not neces- 
sarily a direct heir of her deceased husband but an heir also in her capacity of the 
widow of a gotraja sapinda as in the case before us. There was a considerable 
discussion before us in regard to the construction of these various sections of the 
Digest of the Hindu Law and we find no answer to this conclusion which we have 
reached, forthcoming from the learned advocate of the appellants. The position, 
therefore, as laid down by the learned Judge below appears to be correct, though 
we need not go so far as to agree with him in the converse proposition which hc 
laid down based on ss. 9 and 18 in the manner stated at page 10 of the print. 

We have, therefore, come to the conclusion that Gangabai under the circum- 
stances had the authority to adopt Balkrishnatheplaintiff to her deceased husband 
Madhav. The factum of adoption is no more disputed beforeus, and Balkrishna 
therefore being a validly adopted son of Madhav, was entitled to the relief which, 
the learned trial Judge granted tohim by the decree which he passed in bis favour. 
The F. A. No. 856 of 1949 will, therefore, stand dismissed with costs. 

In regard to F. A. No. 878 of 1949, it was filed by the plaintiff quarrelling against 
the exclusion of certain Revenue S. Nos. and certain Vaphas of certain Revenue 
S. Nos. from the scope of the decree which the learned trial Judge passed in 
his favour. Mr. Adarkar for the appellant has very frankly conceded that it is 
no use taking the time of the Court in arguing that contention of the plaintiff. 
That appeal also will, therefore, stand dismissed with costs. 

C. A. No. 1424 of 1949 was for stay. The stay will be removed, the rule will be 
discharged and the application will be dismissed with costs. 


Appeals dismissed. 


Before Mr. Justice Dixit. 
RAKHMABAI KACHU GHADGE v. SITABAI KACHU GHADGE.* 
Guardians and Wards Act (VIII of 1390), Secs. 7, 9, 10, —Hindu Women’s Rights to Property 
, Act (XVIL of 1937), Sec. 3 (2) (8)—Joint Hindu family consisting of widows and minor son— 
Whether guardian can be appointed of minor’s property under G. & W. Act. 
In a case where a joint Hindu family consists of two widows and a minor son, a guardian 
can be appointed of the property of the minor under the Guardians and Wards Act, 1890. 
The position of a widow in such a case is that while she is a member of the joint family, 
she is not entitled to be the manager of the family and all that she is entitled to is to claim 
an interest in the joint family property by partition if she is so minded. If she cannot be 
the manager of the family, then there is nothing to prevent the Court from appointing an 
officer of the Court as guardian of the property of the minor, and the mere circumstance that 
she has an interest in the joint family property gives her no right to say that in such a case a 
guardian cannot be appointed of the property of the minor. 
Seetha v. Narasimha, followed. 
Virupakshappa v. Nilgangava,? Bindaji v. Mathurabai,® and Nagappa Narayan v. Mu- 
kambe,* referred to. 

ONE Kachu Ganpat died on April 15, 1945, possessed of considerable mov- 
able and immovable property and leaving behind him his two widows, Rakhmabai 
(opponent No. 1) and Sitabai (petitioner). Opponent No. 1 had a daughter called 
Bhagu who was married. The petitioner had two minor children, a daughtcr 
Kamal and a son Khanderao. 

On December 19, 1949, the petitioner made an application under s. 10 of the 
Guardians and Wards Act, 1890, for the appointment of thc guardian of the 


* Decided, June 28, 1951., First Appeal 2 (1894) I. L. R. 19 Bom. 309. 
No. 479 of 1950, from the decision of G. N. 8 (1905) I. L. R. 30 Bom. 152, 
Katre, District Ju at Nasik, in Miscel- 8. C. 7 Bom L. R. 809. 
laneous Application No. 90 of 1949. 4 (1950) 58 Bom. L. R. 177. 

1 [1945] Mad. 568. 
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person of Khanderao then aged 5 and Kamal aged 9 and for the appointment of the 
guardian of the property of Khanderao. It was alleged by the petitioner that 
opponent No. 1, who was the step-mother of the minors, being the senior widow 
had entered into possession of all the estate of Kachu Ganpat and that her manage- 
ment was detrimental to the interest of the minor son. Opponent No. 1 opposed 
the application contending inter alia that under the Hindu Women's Rights to 
Property. Act, 1987, she had got an undivided one-third share in the' estate, that 
in view of s. 9 of the Guardians and Wards Act thepetition was not maintainable 
and that her management was efficient. 

The District Judge made an order by which he appointed the petitioner as 
guardian of the person of the minors Kamal and Khanderao and appointed the 
Deputy Nazir as the guardian of the property of Khanderao, observing in his 
judgment as follows :— 

"Prior to the Act [the Hindu Women's Rights to Property Act] the property of a joint 
Hindu family vested absolutely in the sole surviving coparcener. If such a coparcener was a 
minor, the Court had the power to appoint a guardian to his property and I am of the opinion 
that this power is not taken away merely because the opponent has now acquired a better right 
to demand a certain share in the property and enjoy it separately.” 


Opponent No. 1 appealed to the High Court. 


M. G. Chitale, for the appellant. 
V. S. Desai, for respondent No. 1. 


Dır J. This is an appeal from an order made by the District Judge, Nasik, 
appointing the Deputy Nave as guardian of the property of a minor by name 
Khbanderao. The facts leading up to the application are these. 

One Kachu died on April 15, 1945, leaving him surviving two widows, Rakhama 
and Sita, a son by Sita called Khanderao, a daughter by Sita called Kamal and a 
married daughter by name Bhagu by Rakhama. Rakhama is the senior widow, 
while Sita, the mother of Khanderao, is the junior widow. It appears that Kachu 
left at his death a house and lands both Bagayat and Jitayat. He had a grape 
garden and also a guava garden. The evidence shows that the net income of the 
property left by. Kachu is between Rs. 8,000 and Rs. 4,000. Khanderao was 
just an infant, being about 5 years of age, when the application was made on 
December 19, 1949, for the appointment of theguardian of the person of Khanderao 
and Kamal and for the appointment of the guardian of the property of Khanderao. 
It was alleged in the D thathisstep-mother, i.e., Rakhama, was in posses- 
sion of the estate of Kachu, and that the management was detrimental to the 
interest of the minor son. Besides the property which I have mentioned above, 
the application mentions considerable moveable property in schedule B consisting 
ofoutstandings. In the application, the total value of the property is stated to be 
Rs. 65,065. 

Rakhamabai opposed the application. Her contentions were that the applica- 
tion was not maintainable in view of s. 9 of the Guardians and Wards Act, that 
her management was efficient, thatshe had an undivided one-third share in the 
estate of Kachu, and that if the property was given in the management of the 
Deputy Nazir, the same would be neglected and that the application was made at 
the instigation of persons hostile to opponent Rakbama. 

Upon the evidence adduced before him, the learned Judge accepted the applica- 
tion and made an order appointing Sitabai as the guardian of the person of the 
minors Kamal and Khanderao and appointing the Deputy Nazir as the guardian 
of the property of the minor. He also made consequential orders in order to give 
effect to the main order. Opponent Rakhamabai has appealed. 

Upon this appeal the first contention taken on behali of the appellant is that 
this was not a case in which it was necessary to make an appointment of the 
guardian of the property of the minor. I was referred to the evidence of Sitabai 
and the evidence of Rakhamabai. While Sitabai stated that it was necessary 
to make the appointment of the guardian of the property of the minor, Rakhamabai 
stated that the minor’s estate would suffer if the Deputy Nazir was appointed 
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guardian of the estate, It will be seen from the evidence of Sitabai that the pro- 
perty left by Kachu was considerable. Rakhamabai who is in possession is a 
step-mother of the minor Khanderao. It appears from the evidence of Sitabai 
that Rakhamabai was not conducting the management in consultation with Sitabai, 
and that Rakhamabai asked Sitabai to leave the family. The family consists of 
the two widows, the minor Kbenderao aged 5 and an unmarried daugbter Kamal 
aged 9. When it is remembered that the step-mother is in possession of the pro- 
erty and the relations between the two being strained and the property left by 
u considerable, which, on Rakhamabai’s own showing, is not managed without 
the assistance of her servants, it seems to me that the lower Court was right in 
appointing the Deputy Nazir as the guardian of the property of the minor. Ac-- 
cording to s. 7, in making the appointment of a guardian of the property of a 
minor, the Court must be satisfied that it is for the welfare of a minor that an order 
should be made, and having regard to the aforesaid considerations, it seems to me 
that the learned District Judge was right in making the appointment of the Deputy 
Nazir as the guardian of the property of the minor Khanderao. 

But Mr. Chitale’s contention is that in this case the Deputy Nazir cannot be 
appointed as guardian of the property, because Rakhamabai has an interest in the 
property and she is in management of the property. Reliance was placed upon 
s. 8, sub-s. (2), of the Hindu Women's Rights to Property Act, 1987. So far as 
material, the section is as follows: 

“When a Hindu governed by any school of Hindu law other than the Dayabhag school or 

by customary law dies having at the time of his death an interest in a Hindu joint family pro- 
perty, his widow shall, subject to the provisions of sub-section (8), have in the property the same 
interest as he himself had.” ' 
It is urged that Rakhamabai has a share in thefamily property, and since she was 
managing the property, the appointment of the Deputy Nazir cannot be made. 
In determining this question 1t is necessary to appreciate the true position of a 
lady like Rakhamabai in the family. Rakhamabai is one of the two widows 
of deceased Kachu. Prior to the passing of the Hindu Women’s Rights to Property 
Act, 1987, all that she was entitled to was maintenance, and a provision for re- 
sidence. The Act conferred upon her better rights and under s. 3 (2) she got an 
interest in the joint family property which her husband had in it at the time of 
his death. Itis to be noticed that s. 8,.sub-s. (2), does not give her a share in the 
joint family property. According to s. 8, sub-s. (3), the interest which devolved 
upon her is the interest known as a Hindu woman's estate, and she is given the 
right to claim partition as a male owner. A widow like Rakhamabai is not a 
co-parcener, She does not get an interest in the joint family property either by 
survivorship or by inheritance. She gets a special kind of property under the 
Hindu Women's Rigbts to Property Act, 1987. Although sheis not a co-parcener, 
she is a member of a joint Hindu family. Now, in a joint Hindu family it is the 
eldest mele member who is entitled to act as the manager of the family. Mr. 
Chitale at one stage contended that sbe was a co-parcener. But I think the con- 
tention is fantastic. The test to determine the question whether a widow in the 
position of Rakhama is a coparcener or not is to see whether she gets an interest 
in the property by birth and whether she gets property by survivorship. These 
two attributes of the conception of co-parcenary can hardly apply to a widow, and, 
in my opinion, it is idle to contend that she is a co-parcener in the family. But 
Mr. Chitale contends that there is nothing in law to prevent her from acting as a 
manager of the family. I am unable to accept this contention. In a joint Hindu 
family it is the eldest male member who acts as the manager and leader of the 
family and I am not prepared to accept the position that merely because a widow 
gets an interest in the joint family property, that would invest her with the right 
of a manager of the family, and this is settled by authority. i 

Where a family consists of adults and minors, the appointment of a guardian o 
the property of a minor cannot be made under the Guardians and Wards Act, 
1890. "This principle is laid down in Virupakshappa v. Nilgangava!. Thisproceeds 
upon the view that where you have an adult who is the manager of the family, 
an appointment of a guardian of the property of a minor under the Guardians 

1 (1894) I. L. R. 19 Bom. 309. 
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and Wards Act will interfere with the management of the manager who has a right 
under the law to manage the property. | Virupakshappa's case, therefore, does not 
assist Mr. Chitale. The ease of Bindaji v. Mathurabai? was a case of a family 
consisting of minors, and it was held that where all the co-parceners are minors, 
a guardian of the property of the whole number can be made. But Mr. Chitale 
contends that in this case the family consists of aminor and two widows and so the 
appointment of a guardian under the Guardians and Wards Act cannot be made. 
The nature and the extent of the rights given to a widow under s. 8 of the 
Hindu Women’s Rights to Property Act were considered in Nagappa Narayan v. 
Mukambe*. It is there pointed out that the interest which a widow gets by virtue 
of s. 8, sub-s. (2), is not by right of survivorship or by right of inheritance, but the 
Act gives the widow a special kind of property. It is to be noticed that s. 5, 
sub-s. (2), uses the expression "interest" and does not use the expression **share". 
In this connection s. 8 (7) and s. 8 (2) may be contrasted. The position therefore 
of Rakhamabai in the family is that while she is a member of a joint Hindu 
family, she is not entitled to be the manager of the family, and all that she is en- 
titled to is to claim an interest in the joint family property by partition if she is 
so minded. If she cannot be the manager of the familv, then there is nothing 
to prevent the Court from appointing an officer of the Court as guardian of the 
property of the minor, and the mere circumstance that she has an interest in the 
joint family property gives her no right to say that in such a case a guardian cannot 
be appointed of the property of the minor. As I said, where the family consists 
of adults and minors, the position is a simple one. In such a case, no guardian 
can be appointed. In a case where the co-parcenery consists of minors only, a 
guardian of the property of the minors under the Guardians and Wards Act can 
be made, and the question which falls to be determined in this case is whether in a 
case where the family consists of two widows and a minor son, a guardian can 
be appointed of the property of the minor. While it is noticeable that she gets 
an interest in the family property which her husband had at the time of his death, 
the property continues to be the joint family property, and all that the widow is 
entitled to 1s to claim by partition an interest in the property which ber husband 
had at the time of hisdeath. If she is not the manager of the family, then some one 
must step in in a suitable case in order to protect the interest of the minor, and I 
do not see why in such a case the Court would have no power to appoint an officer 
of the Court as guardian of the property of the minor. In this particular case, 
the minor, on attaining the age of majority, will be entitled to manage the property. 
If Mr. Chitale’s argument is right, in such a case the minor, on attaining majority, 
will not be entitled to be the manager of the property, because Rakhamabai 
would, according to him, be the manager of the family. Such a result will, in 
my opinion, be startling. I am not, therefore, satisfied that the contention urged 
in support of the appeal is correct. Besides, the view which I take is in accordance 
with the decision of the Madras High Court reported in the case of Seetha v. Nara- 
simha®, For all these reasons the lower Court was, I think, right in appointing the 
Deputy Nazir as the guardian of the property of the minor. 

e last contention taken on behalf of the appellant is that in any case Rakhama- 
bai should not be deprived of the possession of the property in her possession and 
that time should be given to her in order to enable ber to file a suit for partition. . 
This argument is, I think, less impressive than the one which I have dealt with 
already. Section 8, sub-s. (3), of the Act, gives her a right to demand parti- 
tion. Section 8, sub-s. 12), gives her an interest in the joint family property, and 
it was open to her, if she was so minded, toclaim partition at any time she liked. 
But she cannot resist the present application by contending that no appointment 
could be made and yet continue the status quo by not filing a suit for partition. 
As regards a suitable provision to he made for Pakhamabai, the lower Court has 
made an order in that sense, and I do not think that any furtber order is necessary. 

For the above reasons, therefore, I think the decisiqn of the lower Court is correct. 
This appeal fails aid the same will be dis.,issed with costs. 
Appeal dismissed. 
1 (1905) I. L. R. 80 Bom. 152, 2 (1950) 58 Bom. L. R. 177. 
8. C. 7 Bom. L. R. 809. 8 [1945) Mad. 508. 
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Before Mr. Justice Bhagwati and Mr. Justice Vyas. 
PARASU KUSHAPPA DAREKAR v. VISHWAMBHAR.* 


Bombay Land Revenue Code (Bom. V of 1879), Secs. 83T— Antiquity of lenancy— Absence of evidence 
regarding ils commencemeni——Rent payabl. under.tenancy nol. constani—Execution of leases for 
definite periods by tenants—W hether presumption as to antiquity of tenancy rebutted. 

In 8 case of antiquated tenancy where there is absence of evidence regarding its com- 
mencement in any particular year, the mere fact that the rent in respect of it did not remain 
constant and that as many as four leases were executed by the tenants in favour of the land- 
lords showing that they would remain in possession for definite durations of time, are not 
sufficient to rebut the presumption in favour of the antiquity of the tenancy under s. 88 
of the Bombay Land Revenue Code, 1879. 

Shankarrao Dagadujirao v. Shambhu Nathu Patil, Nagappa Balappa v. Ramchandra,* 
Rama v. Abdul Rahim,® Dhondu v. Damodar,‘ and Jucansing}i V. Dola Chhala,5 referred to. 


Tue facts appear sufficiently in the judgment. 


B. N. Gokhale and N.S. Anikhindi, for appellants Nos. 1 and 4, 
K. J. Abhyankar, for respondents Nos. 1 (a), 2 and 8. 


Vyas J. These two appeals arise out of a decision of the First Class Subordinate 
' Judge of Kolhapur in Regular Suit No. 2/38 of 1988. That suit was filed by the 
plaintiffs for recovering possession of Revision Survey No. 208 of Sangav, Taluka 
Kagal, admeasuring 8} bighas, from the defendants. The contention taken up 
by the defendants in resisting the suit was that they were permanent tenants. 
The learned trial Judge accepted that contention and dismissed the suit so far as 
the relief for possession was concerned and passed a decree in the following terma :— 


“Plaintiffs should recover Rs. 372 for each ofthe three years preceding suit and Rs. 400 a year 
as rent from the year of suit from defendants Nos. 26 to 28 and 88 and 84, who are declared to be 
permanent tenants. The above sums with proportionate costs should be recovered by the 
plaintiffs from the above defendants and their estate. The remaining defendants are liable to 
contribute to the rent to the plaintiff, in proporation to their respective shares and should bear 
their own costs. The suit as regards other prayers is dismissed with costs.” 

It would thus be seen from the decree that enhanced rent, i.e., rent at the rate of 
Hs. 400 per year, was decreed in favour of the plaintiffs as against defendants 
Nos. 26 to 28, 88 and 84 with effect from the year of the suit. 

The defendants in the above mentioned suit could be grouped into three sets. 
Defendants Nos. 26, 27, 28, 88 and 84, who are the sons of deceased defendant 
No. 1, represent the Darekar family. Defendants Nos. 8, 4, 5, 6, 7, 8, 9, 10, 11 
and 12 represent the Kerle family. Defendant No. 2 originally belonged to the 
Kerle family, but was adopted out in the Chavan family. Defendants Nos. 29 to 
82, who are heirs cf the deceased defendant No. 18, and defendants Nos. 14 to 25 
represent the Patil family. The plaintiffs represent the branch of Vishwambhar 
Pandit alias Dada Maharaj who was one of the two sons of the original acquirer 
of this inam, namely, Shree Vasudeo Pandit alias Bhau Maharaj. Plaintiffs Nos. 

1-A to 1-D are heirs of plaintiff No. 1 who died during the pendency of the suit. 
Plaintiffs Nos. 2, 8 and 4 are the sons of Shri Vishwambbar Pandit alias Nana 
Maharaj who was one of the grandsons of Vishwambhar Pandit alias Dada Maha- 
raj. The deceased plaintiff No. 1 was a brother of plaintiffs Nos. 2, 8 and 4. 

The suit land, as stated above, is Revision Survey No. 208 of Sangav, Taluka 


* Decided, July 20, 1981. First Appea: they ively claim title, or any usage of 
No. 219 of 1949 (with First Ap No.2200f thel ty as to duration of such tenanoy, 
1949), from the decision of S. D. Phansal- it shall, as against the immediate landlord 
kar, First Class Subordinate Judge, Kolha- of the tenant, be presumed to be co-extensive 
pur, in Regular Suit No. 2/88 of 1988. with the duration of the tenure of such 

'The relevant portion of the section is ns — landlord and of those who derive title under 
under :— : 

“And where by reason of the antiquity 
of a tenancy, no satisfactory  ovidence of its 
commencement is forthcoming, and there is 1920) 22 Bom. L. R. 1214. 
not any such evidence of the period of its (1984) 37 Bom. L. R. 209. 
intended duration, if any, agreed upon between 5 (1924) 27 Bom. L. R. 890 
the landlord and tenant, or those under whom 


(1940) 48 Bom. L. R. 1, P.C. 
1945) 48 Bom. L. R. 225. 
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Kagal, Kolhapur State. The said land admeasures 8} bighas and forms a part of 
the original parcel of 29} bighas of land which was granted as inam to the plain- 
tiffs’ ancestor Vasudeo Pandit alias Bhau Maharaj in the year 1818 by one Vantniu- 
rikar Desai as dharmadaya inam. This land (suit land) is known by the name of 
Satva Malis Kamat. 

Now, Mr. Abhyankar for the appellants (original plaintiffs) in First Appeal No. 
220 of 1949 has endeavoured his eat to show that the defendants are not per- 
manent tenants of the suit land by referring us to the various documents such as 
talebands, receipts, ete. It is contended by him on the basis of these documents 
that they trace the connection. of the defendants’ ancestors with the suit land 
definitely to as far back as 1826, that there is no documentary evidence to show 
that they were in possession of the said land at any time before 1826, that there is 
one document to show that one Balappa Sonar was in possession of this land from 
1821 to 1825 and that, therefore, the cumulative effect of the documentary evi- 
dence in the case would show that the defendants’ ancestors must have gone into 
the occupation of the suit land in the year 1825-26. Now, in order to make these 
submissions before us Mr. Abhyankar has taken us through the various talebands, 
e.g. exhibits 148, 164, 165, 166, 168 to 172 dated 1829, 1888-89, 1840-41, 1841-42, 
1842-48, 1848-49, 1849-50, 1850-51, 1852-58 and 1856-57 respectively. Itiscontended 
by Mr. Abhyankar that in the taleband exh. 148 ofthe year 1829 thename of Limbaji 
Darekaris to be foundin reference tothe suit land. The said Limbaji Darekar was 
the father of Bapu Darekar whose name occurs in several subsequent talebands. 
If we turn to the taleband exh. 148,we find thata sumof Hs. 80 was received from 
Limbaji Darekar as rent. The said amount was given credit for and the balance 
due from Limbaji became nil. This taleband also shows that Limbaji Darekar 
was one of the tenants who were cultivating 294 bighas of land in the year 1829. 
It further shows that the land which was being cultivated by Limbaji Darekar 
. was situated in Mouje Saigaon. The next taleband to which our attention was 
drawn is exhibit 164 of the year 1888-89. It shows the name of Bapu Darekar in 
respect of a parcel of 84 bighas of land (a portion of 294 bighas) which is the suit 
land. It also shows that Rs. 80 were received from Bapu Darekar in respect of 
that land in that year. The next taleband exh. 165 of 1840-41 shows again that 
Rs. 80 were paid by Bapu Darekar in respect of the same parcel of 8} bighas of 
land. Taleband exhibit 166 shows similarly that Rs. 80 were paid by Bapu 
Darekar for the same parcel of 84 bighas of land in the year 1841-42. The same 
fact is shown by the talebands exhibits 167, 168, 169, 170, 171 and 172. Thus, 
on the basis of these talebands which cover a period of nearly thirty years from 
1829 to 1857, a submission is made by Mr. Abhyankar that during the said period 
the suit land was in the possession of Limbaji Darekar, and, after him, his son Bapu 
Darekar, who used to pay annually arent of Rs. 80. 

After dealing with the talebands, Mr. Abhyankar for the appellants drew our 
attention to the various receipts which would show that the rent for the suit land 
was paid by Bapu Darekar to the plaintiffs’ ancestors in the various years. These 
receipts are exhibits 288, 285, 287, 248, 288, 244, 229, 247, 280, 284, 289, 241, 282 
and 286. They cover a period of nearly twenty years from 1826-27 to 1844-45. 
They also show that generally the rent for the suit land was paid in instalments 
of Rs. 20 each by Bapu Darekar to the plaintiffs’ ancestor. Only on two or three 
occasions the rent was paid in instalments of Rs. 40 each. From these receipts a 
submission is made by Mr. Abhyankar for the origina] plaintiffs that the defendants’ 
ancestors were in possession of the suit land as far back as the year 1826-27. 
There being no receipt on the record for the period before 1826-27, he has argued 
that that would be & circumstance to suggest that the defendants’ ancestors were 
not in possession of the suit land before 1826-27. 

Having developed his case thus far that there is no documentary evidence to 
show the connection of defendants’ ancestors with a parcel of 8} bighas of land 
(suit land being 8} bighas) at any time before the year 1826, Mr. Abhyankar has 
next drawn our attention to the document exh. 144 dated 1821-22 and has con- 
tended from it that one Balappa Sonar was in possession of the suit land on a four 
years’ agreement commencing from the year 1821 onward. The particular entry 
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in this document exhibit 144 to which our attention is invited is : 


“Re. 86-0-0 Mouje Saigon-tenant Balappa Sonar. 20} agreement for four years out of 
Rs. 110-0-0.” 
It is the submission of Mr. Abhyankar that the 204 bighas referred to in this entry 
included 8} bighas, namely, the suitland. On the basis of this entry, he has con- 
tended that the possession of the suit land was not with the defendants’ ancestors, 
but it was with one Balappa Sonar, up to the year 1825, that is, up to the expiry 
of the four years’ agreement which, says Mr. ‘Abhyankar, must bave commenced 
from the year 1821. It is suggested to us that Balappa Sonar must have been a 
tenant in possession of this land even before the acquisition of this inam from 
Vantmurikar Desai and that he must have been continued in possession by the 
plaintiffs’ ancestor even after the acquisition of the inam from Vantmurikar 
Desai, Thus, relying on this document exhibit 144 on one hand and the above 
mentioned talebands and receipts on the other hand, Mr. Abhyankar has argued 
before us that the defendants’ ancestor must have gone into the possession of the 
suit land in the year 1825-26, that therefore there is satisfactory evidence before 
us as to the commencement or origin of the tenancy of the defendants and that 
accordingly the defendants could not be considered permanent tenants of the land, 
in other words a presumption under s. 88 of the Bombay Land Revenue Code could 
not be drawn in favour of the defendants in this case. 

Proceeding further, Mr. Abhyankar has argued that there is a substantial bulk 
of another type of documentary evidence in this case which would also rebut a 
presumption arising under s. 88 of the Bombay Land Revenue Code. It is argued 
tbat the very conduct of the defendants’ ancestors and defendants themselves 
would show that they knew that they were not permanent tenants of the suit land. 
In this connection our attention is invited to the various kabulayats passed at 
various times by the defendants’ ancestors and defendants themselves in favour 
of the plaintiffs and their ancestors. Those kabulayats are exhibits 95, 158, 10 
and 152 dated 1915, 1926, 1927 and 1928 respectively. It is also brought to our 
notice that not only did the defendants’ ancestors and defendants pass these 
kabulayats from time to time, i.e. between the years 1915 and 1928, in favour of 
the plaintiffs, but they also submitted themselves to the enhancement of the rent. 
The rent which was originally Rs. 80 per year according to the various talebands 
and receipts to which we have already referred was enhanced to Rs. 204 (vide 
exh. 95) and was still further increased to Rs. 872 (vide exhs. 158, 10 and 152). 
We are also told that the period of the lease exhibit 95 was eleven years, whereas 
the period of the remaining three leases exhibits 158, 10 and 152 was one year each. 
From these circumstances, namely, the execution of as many as four kabulayats 
by the defendants, the fixed duration of all the four leases (11 years in one case 
and 1 year in remaining cases) and the defendants submitting themselves to the 
enhancement of rent, Mr. Abhyankar bas argued that these would constitute 
sufficient conduct evidence of the defendants themselves to show that they were 
not, and they also knew that they were not, permanent tenants of the suit land. 

Having developed his case in this manner, Mr. Abhyankar invited our attention 
to certain authorities, and the first case referred to by him was Shankarrao Daga- 
dujirao v. Shambhu Nathu Patil. It was a case in which the plaintiff Shankarrao 
was the inamdar of a certain village of Khed Digar in Shahada taluka in the 
district of West Khandesh. The inam was granted tohimin the year 1798 by tre 
Holkar who was the ruling power in those days. It was confirmed in the year 
1848 by the British Government who had in the meantime assumed the rule of 
tbe territory concerned. A sanad was issued by the Government of Bombay to 
the plaintiff's father Dagadujirao in the year 1880. Dagadujirao had succeeded 
to the inam in 1857 and held it until his death in 1904 at which time the plaintiff 
was a minor aged eight years. The plaintiff's estate including the inam passed 
into the management of the Collector of West Khandesh who was appointed tbe 
guardian. The Collector's management lasted from 1909 to 1917, in which year 
the plaintiff attained majority. The village lands which were included in the 
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plaintiff's inam aggregated to 1195 acres. Out of these lands, a parcel admeasuring 
770 acres 9 gunthas was in the occupation of the defendant as a tenant. In the 
suit which was brought by the plaintiff against the defendant for possession it 
was contended by the defendant that his family had been in possession of some of 
the lands in suit since ancient times and that they bad purchased some other lands 
from occupants who had themselves been in possessicn for many years. The 
plaintiff’s case was that the defendant had not been in possession of the lands 
rior to 1892-98 and that in that year for the first time his name appeared in the 
avani patrac. In the khatawants of the years 1856-57, 1865-66, and 1869-70 the 
name of the defendant’s ancestor did not appear. The plaintiff accordingly con- 
tended that the tenancy of the defendant could be said to have begun from 1892 
or at the most some time between 1871 and 1892 since in the khatawan of the 
year 1869-70 the name of his (defendant's) ancestor did notappear. The substance 
of the plaintiff's contention was that in the above-stated circumstances there was 
satisfactory evidence of the commencement of the defendant's tenancy and there- 
fore the defendant was not entitled to a presumption under s. 88 of the Bombay 
Land Revenue Code to be drawn in his favour. On the other hand, the position 
which the defendant took in the suit was that his tenancy had commenced at some 
indeterminate time between 1871 and 1802, and there being no evidence as to the 
precise point of time when it had commenced, he was entitled to a presumption 
under s. 88 of the Bombay Land Revenue Code. 
In the course of the Privy Council judgment which was delivered by Sir George 
Rankin, his Lordship observed as under (p. 15) :— 

“Their Lordships think that for the purposes of the present case it is sufficient to note that 
the particular presumption mentioned in the clause" (herein his Lordship was referring to section 
88 of the Bombay Land Revenue Code) “is not directed to be made save upon these two conditions 
(among others): first, that there is no satisfactory evidence of the date of the commencement of 
the tenancy, and, secondly, that this lack is due to the antiquity of the tenancy. They cannot 
agree that the first condition is excluded by showing that the tenancy had its orlgin at some date 
within a period of twenty years which cannot be more precisely ascertained. This is not satis- 
factory evidence of the' date of its commencement, and the view taken in Narayan Ramchandra 
v. Pandurang Balkrishna!, fails in their Lordships’ opinion to give effect to the ordinary meaning 
of the language of the clause. Again, by a tenancy's antiquity the section does not in their 
Lordships’ opinion intend any reference to remote ages in the past or to ‘time Immemorial’ in the 
sense of the English law. It is to be given the practical meaning appropriate to its context 
and afforded by the limits within which living testimony to past facts is necessarily restrioted. 
As a number of the lands in suit are held under tenancies which are not proved to have been in 
existence before 1892, their Lordships do not think that the presumption can properly be applied 
to them notwithstanding that the evidence by no means excludes the possibility of an earlier 
origin." 

The ratio of this decision is that it is not sufficient for the plaintiff, who contends 
tbat the defendant is not his permanent tenant, to show merely that the possession 
of the defendant’s ancestor must have commenced within a certain margin of 10, 
15 or 20 years. Itis not enough for the plaintiff to show that up to a certain point 
of time, say X, the possession was definitely not of the defendant’s ancestor, that 
the said possession was traced by evidence earliest to a particular year say Y, that 
between X and Y there was an interregnum of 15, 20 or 80 years during which 
there was no data as to who was in possession and that therefore the defendant’s 
ancestor’s possession must have begun sometime during the interregnum. In 
the opinion of their Lordships of the Privy Council that was no satisfactory evi- 
dence of the origin of the tenancy and would not besufficient torebut the presump- 
tion under s. 88 of the Bombay Land Revenue Code which would arise in favour 
of the defendant by reason of the antiquity of his tenancy. But, says 
Mr. Abhyankar, there is evidence in this case in the shape of exhibit 144 to show 
that it was definitely in the year 1825-26 that the defendants’ ancestor had gone 
into occupation of the suit land and therefore this is not a case in which the defen- 
dants could argue successfully that their ancestor’s tenancy had commenced at 
some indeterminate point of time in a span of 10, 15 or 20 years, that therefore it 
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was not possible to say when precisely the tenancy had commenced and that 
therefore a presumption would arise in their favour under s. 88 of the Bombay 
Land Revenue Code. It is argued by Mr. Abhyankar that in tbis case there is 
defiaite evidence to show that the defendants’ ancestor had gone into possession 
of the suit land at a definite time, in other words there is sufficient material to show 
that the commencement of the tenancy had taken place at a particular time and 
therefore a presumption under s. 88 of the Bombay Land Revenue Code would 
not arise in favour of the defendants. 

Mr. Abhyankar has next invited our attention to certain observations of Mr. 
Justice Wadia in Shankarrao Dagadujirao v. Shambhu Nathu Patil? in support 
of his argument that in cases in which permanent tenancy is set up by one party 
and denied by the other party, evidence of conduct of the parties is relevant. In 
the above mentioned case Mr. Justice Wadia observed as follows (pp. 7, 8) :—— 

"Even however if it were held that the commencement of the tenancies in all these cases had 

been satisfactorily proved, and that the defendants were not entitled to the benefit of the pre- 
sumption under s. 88 of the Bombay Land Revenue Code, it is in my opinion open to the defend- 
ants to shów that from the conduct of the parties subsequent to 1892 a presumption of permanent 
tenancy arises.” 
Relying on these observations and adverting to the leases exhibits 95, 158, 10 and 
152 executed by the defendants in favour of the plaintiffs, it is contended by Mr. 
Abhyankar that these leases constitute evidence of the conduct of the defendants 
themselves, which would show that the defendants knew that they were not per- 
manent tenants. 

The next case to which our attention was drawn by Mr. Abhyankar was the 
case of Nagappa Balappa v. Ramchandra?, in which it was held that if the landlord 
wanted to rebut the presumption of permanent tenancy arising under s. 88 of 
the Bombay Land Revenue Code, he must prove the commencement of the tenancy, 
Le. the year, if not the date and month, in which the tenancy had commenced, 
and.that it would not do merely to show tbat the tenancy might have commenced 
within a margin of $, 10 or 20 years. Mr. Abhyankar says that in order to contend 
that the defendants are not permanent tenants of the suit land, he is not merely 
relying on showing that their tenancy had commenced within a certain span of 
5, 10 or 20 years, but submits that he is in a position to contend on the basis of 
the credit and debit Yadi exhibit 144 and the rent note exh. 288 that the tenancy 
of the defendants’ ancestor must have commenced in the year 1825-26, i.e. at 
a definite point of time, and that therefore the defendants are not entitled toa 
presumption under s. 83 of the Land Revenue Code in their favour. The case 
of Nagappa Balappa v. Ramchandra? was a casein which Ramchandra and another 
person had filed a suit against the defendantsto recover possession of certain lands 
situated in Mouje Jabapur in the Belgaum District. Thedefendants' contention 
was that they werein possession of the lands not as annual tenants but as 
permanent tenants. The trial Court found that the provisions of s. 88 of the 
Bombay Land Revenue Code, 1879, applied and that the defendants were per- 
manent tenants in respect of two out of the four lands in suit. The plaintiffs 
succeeded with respect tooneof the two remaining lands and gave up their claim 
with respect to the fourth land. On appeal by the plaintiffs to the District Court 
the decree of the trial Court was confirmed. The plaintiffs appealed to the High 
Court. In appeal Mr. Justice Sen whose attention was invited to the case of 
Shankarrao Dagadujirao v. Shambhu Nathu Patil* took a view which was apparently 
not in consonance with the view of the Privy Council and declined to draw a pre- 
sumption under s. 83 of the Bombay Land Revenue Code in favour of the 
defendants (tenants) although on the facts (plaintiffs having only been able to 
show that the defendants’ tenancy may have commenced between 1860 and 1865) 
such a presumption ought to have been drawn if conformity with the spirit of 
the observations of their Lordships of the Privy Council was desired. Mr. Justice 
Sen observed in the course bf his judgment (p. 229) :— ‘ 
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^... It seems to me that the test should be whether the ordinary meaning of the language 
used js given effect to. If the tenancy be old and if, for instance, a document regarding the 
commencement of the tenancy shows that it began in the year ‘1820’, the last digit being torn 
away or destroyed, it is difficult to see why that should not be regarded as satisfactory evidence 
of the commencement of the tenancy in the third decade of the 19th century.....It does not 
appear to me that their Lordships of the Privy Council intended that the tenancy must be proved 
to have commenced, in every case, m a particular year in order to exclude the presumption 
under s. 88... 

In the present case, it seems to me clear that the tenancy has been traced to 1860. Exhibit 
189 states that the tenancy has existed ‘for the previous 20 or 25 years.) That would make 
1861 the year of its commencement at the earliest.” i 
It would thus seem that in the opinion of Mr Justice Sen the words “ for the 
previous 20 or 25 years " were definite enough and would amount to satisfactory 
evidence as to the commencement of the tenancy concerned. In other words in 
Mr. Justice Sen’s view it was not necessary that the landlord should be able to 
prove that the tenancy had commenced in & particular year in order to contend 
that the tenants are not entitled to a presumption to be drawn in their favour 
under s. 88 of the Bombay Land Revenue Code on account of the antiquity of the 
tenancy. In the Letters Patent appeal by the defendants against the judgment 
of Sen J. the view of Sen J. was not accepted by the division bench consisting 
of Sir Harilal Kania, Chief Justice, and Mr. Justice Gajendragadkar and it was 
observed by Mr. Justice Gajendragadkar in his judgment as follows (p. 284) :— 

**,..the question which often arises in such cases is: If the tenant proves the antiquity of his 
tenancy, is the landlord required to prove the commencement of the tenancy by date, month and 
year, or, would it be enough if he shows that the tenancy may have commenced within a reasona- 
bly short period ? On a strict construction of the terms of the section itself, it seems to me that 
the landlord is expected to prove the commencement of the tenancy, and since such commencement 
must necessarily mean the year, if not the date and month, in which the tenancy commenced, 
he is not entitled to say that he has led satisfactory evidence of such commencement merely by 
showing that the tenancy may have commenced within a margin of any five, ten or twenty years. 
Prima facic, the object of the section seems to be to protect the possession of tenants who show the 
antiquity of their tenancy and who are able to claim that it is by reason of such antiquity that 
the commencement of their tenancy cannot be proved.” 

Proceeding further in his judgment and referring to the Privy Council decision 
of Shankarrao Dagadujirao v. Shambhu Nathu Patil Mr. Justice Gajendragadkar 
said (p. 287) :— 

“Their Lordships have clearly indicated that the satisfactory evidence which the landlord is 
, expected to lead to rebut the presumption of permanent tenancy arising in favour of the tenant 
must relate to the commencement of the tenancy, and as the word ‘Commencement’ clearly 
indicates the said evidence must have reference to the year, if not the month and date, of such 
commencement. I think, therefore, that even on the alternative finding recorded by Mr. 
Justice Sen that the tenancy 1n this case may have commenced between 1860 to 1865, it cannot 
be held that that is satisfactory evidence of the commencenient of the tenancy within the meaning 
of s. 88 of the Land Revenue Code. That being so, the Court is entitled to draw the presumption 
of permanent tenancy in favour of the tenants in this case.” ! 

Relying on this authority, it is contended by Mr. Abhyankar that since in this 
ease there is satisfactory evidence, namely, the credit and debit yadi exh. 144 
regd with the rent note exh. 288, to show that the tenancy of the defendants had 
commenced in a particular year, namely, 1825-26, on the termination of the four 
year agreement of Balappa Sonar with the original holder Vantmurikar Desai, 
the presumption under s. 88 of the Land Revenue Code should not be drawn 
in favour of the defendants. : 

The next ease to which we were referred by Mr. Abhyankar was the case of 
Rama v. Abdul Rahim}, and the particular observations in the judgment of Mr. 
Justice Fawcett to which our attention was invited were as under (p. 1221) :— 

**,,. In the present case the facts that the defendant has continued to hold the land on the 
same rent and that he pays the Government assesament, lend strong support to his contention 
that he is a permanent tenant ; and it would, I think, be very unsafe in these circumstances to 


1 (1920) 22 Bom. L. R. 1214. 


E 


1951.] PARASU KUSHAPPA D. VISHWAMBHAR (A.C.J.— Vyas J. 65 


hold that this document, Exhibit 18, was a deliberate admission by the defendant that he was not 
entitled to continue to hold the land in the way it had been held from the time of his ancestors. 
It frequently happens that a document of this kind is signed without any real comprehension of 
its exact legal effect, and in fact it may never have been read by or to the defendant. I think, 
therefore, that the two lower Courts gave excessive weight to this particular admission, and that 
the presumption arising in the defendant's favour under s. 88 is not displaced by it.” 

At first sight, says Mr. Abhyankar, this decision appears to go in favour of the 
defendants. But he submits that there is a distinction between the present casc 
and the above case on the ground that in the present case as many as four leases 
as against only one lease in Rama v. Abdul Rahim were executed by the defendants 
in favour of the plaintiffs and further that this is a case in wbich the rent has not 
remained constant as it did in Rama v. Abdul Rahim. | Yn other words, relying on 
the changes in the rent from Rs. 80 to Rs. 204 per year and then again from Rs. 204 
to Rs. 872 per year and also relying on the number of leases executed by thc 
defendants in favour of the plaintiffs, Mr. Abhyankar has distinguished the case 
of Rama v. Abdul Rahim from the present case and has submitted a contention 
before us that the defendants in this case are not permanent tenants. 

In short, Mr. Abhyankar’s contentions may be very briefly summarized asunder : 

1. The documentary evidence, more particularly the credit and debit yadi and 
the rent note exhibits144and 288 respectively, having shown that the tenancy of 
the defendant's ancestor Limbaji Darekar had commenced in 1825-26, there is 
satisfactory evidence of the commencement of the tenancy, that the origin of the 
tenancy is not lost in antiquity and that therefore the presumption of permanent 
tenancy should not be drawn in favour of the defendants in this case under s. 83 
of the-Bombay Land Revenue Code. 

2. Four leases exhibits 95, 158, 10 and 152 passed by the defendants in favour 
of the plaintiffs showing changes of rent and definite durations of tenancy are.an 
admission, by the defendants that they are not permanent tenants. Evidence of 
leases would constitute conduct evidence against the defendants, and conduct 
evidence was taken into consideration by their Lordships of the Privy Council 
in Shankarrao Dagadujtrao v. Shambu Nathu Patil 

On these contentions Mr. Abhyankar has argued before us that the defendants 
are not entitled to be held as permanent tenants of the suit land. . 

Mr. Gokhale for the dependants on the other hand, has strenuously contended 
that all the documentary evidence—the talebands, the receipts and even the credit 
and debit yadi exh. 144—would notamountto satisfactory evidence of the commen- 
cement of the defendants’ tenancy, and that in the circumstances of this case we 
should hold that the tenancy being ancient or very old, its origin cannot be traced. 
Adopting the observations of Mr. Justice Gajendragadkar in Nagappa Bala 
v. Ramchandra*, Mr. Gokhale has submitted beforeus that unders. 88 of the Bombay 
Land Revenue Code, which deals with agricultural leases, the landlord starts with 
8 presumption in his favour that the tenancy is annual. If a tenant sets up a 
plea of permanent tenancy, he has got to rebut this initial presumption by showing 
the antiquity of his tenancy, as a result of which satisfactory evidence about its 
commencement is not forthcoming. He has also got to show that there is no 
evidence of the period of the intended duration ofhistenancy. If these facts are 
proved, the initial presumption in favourofthelandlord isdisplaced by a presump- 
tion in favour of the tenant that the duration of bis tenancy is co-extensive with 
the duration of the tenure of his landlord and of those who derive title under him. 
At this stage the onus shifts to the landlord, and if he resists the inference of per- 
manent tenancy being raised in favour of the tenant, he has got to lead satisfactory 
evidence of the commencement of his tenancy. Thus, in the application of s. 
88, the onus of proof shifts from stage to stage. Having made these submissions, 
Mr. Gokhale has proceeded to argue that the tenancy of the defendants being 
antiquated and dating back very nearly to the first quarter of the last century, 
we should apply the phun of presumtlur retro and draw a presumption in favour 
of the tenants that because of the antiquated tenancy its commencement could 
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not be proved. In this eontext, Mr. Gokhale has referred us to the following 
observations of Mr. Justice Gajendragadkar in Nagappa Balappa v. Ramchandra 
(p. 240) :— i 

“The doctrine of presumiiur retro is one of general application... As held by the Privy Coun- 
cil in Anangmanjari v. Tripura Soondari Chomdhrani! - when the state of possession for a long 
period of years has been satisfactorily proved, in the absence of evidence to the contrary, pre- 
sumiiur retro’. Under s, 88 when the defendant seeks to rebut the initial presumption of annual 
tenaney arising in favour of the landlord, he leads evidence to show that he has been in posses- 
sion of the land as a tenant of the plaintiff or his predecessor for a very long time. If and when 
he proves the antiquity of his tenancy, he Invites the Court to draw an inference in his favour 
that it is because of that antiquity that the commencement of his tenancy cannot be proved 
and that the period of his tenancy should, therefore, be regarded as co-extensive with that of the 
Jandlord. At this stage the landlord has got to meet that evidence by showing that the tenancy 
bad commenced in a particular year.” 
Mr. Gokhale has contended that the defendants have abundantly established the 
antiquity of their tenancy by showing that it dates as far back as 1826 and are 
therefore entitled to invite the Court to draw &n inference in their favour, that 
because of that antiquity the origin of their tenancy cannot be proved and further 
that the period of their tenancy should be regarded as co-extensive with the tenure 
of the plaintiffs. Mr. Gokhale's further submission is that the above inferences 
which arise in favour of the tenants by the application ofthe principleof presumitur 
retro axe not rebutted by the plaintiffs by proving that the tenancy of the defen- 
dants-had commenced in a particular year, 

On the other hand, Mr. Abhyankar's submission isthat hisclients the plaintiffs- 
landlords have proved that the tenancy of the defendants had commenccd in the 
year 1825-26. Onthispointtheonly document—and be it noted that there is none 
other.—on which Mr. Abhyankar has relicd is exh. 144, the credit and debit yadi 
of the year 1821. The recital in this yadi to which our attention is particularly 
invited is in the following words :— ; 

*Rg.86-0-0 Mouje Saigaon-tenant Balappa Sonar. 20j agreement for four years out of 
Bs. 110.” 
From this recital Mr. Abhyankar has advanced an argument before us that the 
four year agreement of Balappa Sonar with the original holder of the suit land, 
namely Vantamurikar Desai, must have begun in the year 7827 and ended in 
the year 1825,in which year the tenancy of Limbaji, the ancestor of the defendants, 
must have commenced. Mr. Gokhale’s rejoinder on this point, with which we 
agree, is that there is nothing in the document exh. 144 to show or suggest that 
the agreement of Balappa Sonar with the original holder Vantamunkar Desai 
had commenced in the year 1821. It is argued by Mr. Gokhale, and we sept 
that argument, that there is nothing in the document exh. 144 to show that the 
period of Balappa’s agreement with Vantamurikar Desai did not expire in the 
year 1821 or that 1821 was not the last year of the four year agreement between 
Balappa and Vantamurikar. As the document stands, the agreement of Balappa 
with the original holder might have begun in the year 1818 and ended in the year 
1821, or it might have commenced in the year 1819 and expired in the year 1822 
and soon. We are dealing in this case with very old times going back to hundred 
and twenty-five years ago, and we cannot overlook the probability that the agree- 
ment of Balappa with the original holder might have even expired in the year 
1821. In that case, there would be a margin of four to five years between the 
expiry of the agreement of Balappa with the original holder and the date of the 
earliest document, namely, the rent note exh. 288, tracing the connection of the 
defendants’ ancestor with the suit land. As soon as there arises a margin of five 
years or so during which on account of antiquity we are notin a position to deter- 
mine who was in possession, the principle laid down by the Privy Council in 
Shankarrao Dagadujirao v. Shambhu Nathu Patil? would come into operation and 
the Court would hold that there is no satisfactory evidence to show that the tenancy 
of the defendants had commenced in a particular year, let' alone the month and 
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the date. Such being the position emerging from a consideration of credit and 
debit yadi exh. 144, the only document on which Mr. Abhyankar relies for submit- 
ting that the plaintiffs have shown the commencement of the defendants’ tenancy 
and have thereby rebutted the presumption arising out of the principle of pre- 
sumitur retro, it is clear that the said presumption is not rebutted and a presump- 
tion in favour of the defendants must be drawn under s. 88 of the Bombay Land 
Revenue Code. 

Mr. Gokhale has next proceeded to deal with the leases exhibits 95, 158, 10 and 
152 which, according to Mr. Abhyankar, amount to conduct evidence against the 
defendants and are tantamount to admissions by the defendants that they are 
not permanent tenants. Mr. Abhyankar has advanced a threefold argument 
on the basis of these leases: 

1. That the rent which was payable by the tenants, i.e., the defendants, to the 
plaintiffs, i.e., the landlords, did not remain constant but changed from time to 
‘time. It changed at least on two occasions, i.e., it changed from Rs 80 per year to 
Rs. 204 per year and then‘again to Rs. 872 per year. The want of constancy in 
the rent, says Mr. Abhyankar, is a circumstance against the alleged permanent 
tenancy of the defendants and would lead to an inference that they arenot perman- 
ent tenants. 

2. That on each occasion, i.e. in 1915, 1926, 1927 and 1928, the defendants 
agreed to remain in possession for a definite duration, 11 years in one case and only 
1 year in each of the remaining three cases: 

And 


8. That each time the defendants agreed to vacate possession of the land on 
termination of the duration of the lease. 

From these circumstances an argument is advanced by Mr. Abhyankar that the 
defendants themselves knew that they were not permanent tenants of the suit 
land. 

While eommenting on this argument of Mr. Abhyankar, Mr. Gokhale has first 
dealt with the point of want of constancy in therent. Itis argued by Mr. Gokhale 
that the essential feature of permanent tenancy is the fixity of tenure, and not 
the fixity of rent. It is argued that this would appear from the very expression 
* permanent tenancy’. Decision in Shankarrao Dagadujirao v. Shambhu Nathu 
Patil is referred to, in which it was held that from s. 88 of the Bombay Land 
Revenue Code, 1879, itappeared thataright on the part of the landlord to enhance 
a rent payable was not unknown in the Province of Bombay. It is contended 
that even in the case of & permanent tenancy, rent is liable to change according 
as the assessment changes. If the landlord has to pay more to Government by 
way of assessment, it is only natural, says Mr. Gokhale, that the rent payable 
even by a permanent tenant to him may be increased. In our opinion, this sub- 
mission of Mr. Gokhale gains support, firstly, from the decision in Shankarrao 
Dagadujirao v. Shambhu Nathu Patil, and, secondly, from exh. 181 from which it 
would appear that when the assessement was Rs. 69 which the plaintiffs were 
liable to pay to Government, the annual rent was Rs. 204, and that when the as; 
sessment wentup to Rs. 98, the rent which was charged by the plaintiffs was 
enhanced from Rs. 204 to Rs. 872 per year. It is to be remembered that the 
document exhibit 181 dates back to the year 1912, in other words it is a fairly 
old document which would support the contention of Mr. Gokhale that the rent 
would vary with the assessment which the landlord was liable to pay to Govern- 
ment. Accordingly we accept the submission of Mr. Gokhale that simply because 
the rent payable by the defendants to the plaintiffs was increased from Rs. 80 to 
Rs. 204 and then again from Rs. 204 to Rs. 872, it would not be a circumstance 
to show that thé defendants were not permanent tenants of the suit land. 

The other argument which Mr. Abhyankar advanced on the basis of the leases 
exhibits 95, 153, 10 and 152 was that they were for definite durations. The first 
lease was for a period of eleven years and the remaining three leascs were for a 
period of one year each, and, says Mr. Abhyankar, this would not have been thé 
conduct of the defendants, had they been permanent tenants of the suit land. 
A permanent tenant, we are told, would not be required to execute an agreement 
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limiting the duration of his tenancy only to a particular period. We have 
considered this argument of Mr. Abhyankar very carefully, but are of the opinion 
that in view of the fact that the tenancy in this particular caseis very old—the 
earliest document dating back to very nearly the end of the first quarter of the 
last century—we attach no importance to the face value of these leases. It has 
been judicially recognised, as we shall presently point out from the authorities, 
that the landlord very often takes advantage of the illiteracy of bis tenant and 
takes a rent-note or rent notes from him for creating evidence against the permanent 
tenancy rights of the tenant and the tenant executes the rent notes or leases, very 
often not knowing the contents thereof and not suspecting that his permanent 
tenancy rights would be jeopardized or prejudiced thereby. In this connection 
' we may, with advantage, refer to the very authority to which our attention was 
invited by Mr. Abhyankar himself, namely, the case of Rama v. Abdul Rahim, 
in which it was observed by Mr. Justice Fawcett (p. 1221) : 

“It frequently happens that a document of this kind (his Lordship was referring to a lease) 

is signed without any real comprehension of its exact legal effect, and in fact it may never have 
been rend by or to the defendant." 
The other authority relevantin this context, to which ourattention is invited by Mr. 
Gokhale, is the case of Dhondu v. Damodar.* It was a case in which as many as 
four leases were passed ih favour of the plaintiffs-landlordsand yet it was held that 
no face value could be attached to those leases or kabulayats in view of the fact 
that the tenancy of the tenants was very old. The pertinent observations of 
Mr. Justice Broomfield in this case were to the following effect (p. 214) : 

“They (his Lordship was referring to the plaintiffs who were the landlords) had control 
of all the village records. They are Brahmins and probably persons of education and intelligence. 
On the other hand, the tenants are quite illiterate people. It would probably be easy enough 
to induce them to sign anything as long as there was no palpable attempt to interfere with the 
actual enjoyment of their land. I think under the circumstances it would not be reasonable to 
attach any importance to these recitals in exhibits 48, 44 and 69 (these exhibits were the leases).’’ 
It is to be remembered that just as the landlords in that case were influential 
people, in the present case also the plaintiffs are the descendants of Vantamuri- 

Desai, a very influential Jandlord. Just as in that case the tenants were il- 
literate people, so also in the case before us the defendants are illiterate people 
and we are told by Mr. Gokhale, and we think that his submission has a considera- 
ble amount of force in it, that the first lease exhibit 95 was passed by the defendants 
in favour of the plaintiffs because the plaintiffs had represented to the defendants 
that they would never be disturbed from their possession in case they passed such 
a lease. 

The next case on this point to which our attention is invited by Mr. Gokhale 
is the case of Juvansingtji v. Dola Chhala*. In that case also as many as three 
leases were executed by the tenants in favour of the landlords and yet it was held 
by Mr. Justice Marten and Mr. Justice Fawcett that they were not sufficient to 
negative the presumption which would arise in favour of the antiquity of the 
tenancy under s. 88 of the Bombay Land Revenue Code. 

The net result of the examination of the arguments ddvanced before us by the 
learned advocates of both parties in the matter of these leases is that the mere fact 
that the rent did not remain constant and that as many as four leases were execut- 
ed by the tenants in favour of the landlords showing that they would remain in 
possession for definite durations of time are not sufficient torebut the presumption 
arising under s. 88 of the Bombay Land Revenue Code in view of the antiquated 
tenancy and absence of evidence regarding the commencement of the tenancy 
in any particular year. 

In the above mentioned circumstances, the plaintiffs’ appeal No. 220 of 1949 
must fail and be dismissed with costs. 

Mr. Abhyankar has submitted before us that in the event of the Court holding 
that the defendants are permanent tenants of the suit land, the plaintiffs should 
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be granted a declaration to the effect that the Kerles and the Patils are only sub- 
sharers in the permanent tenancy rights of the Darekars in respect of the suit 
land to the extent of 4 annas each, the Darekars’ share being to the extent of 
8 annas. We are of the opinion that this is a perfectly reasonable relief to ask for 
and we must grant that reliefto the plaintiffs in viewof thefact thatwe have got 
on record a document exhibit 181 from which it would appear that as far back 
as the year 1912 Babaji Nathaji Patil, a representative of the Patil family, and 
Subhana Kerle, a representative of the Kerle family, had 4 annas share each 
and had paid rent to the extent of Rs. 50-12-9 each as against Rs. 101-9-8 paid by 
Parsu Darekar, a representative of the Darekar family, for his 8 annas share in the 
permanent tenancy rights over the suit land. In the circumstances, while dismiss- 
ing Appeal No. 220 of 1949 of the plaintiffs, we grant them the declaration that the 
Kerles and the Patils are only sub-sharers ‘in the permanent tenancy rights of the 
Darekars in respect of the suit land, their shares being to the extent of 4 annas 
each, whereas the Darekars’ shareis to the extent of 8 annas. 

As far as Appeal No. 219 of 1949 is concerned, Mr. Gokhale has submitted before 
us that in the last three lines of the decretal order which read ‘The remaining 
defendants are liable to contribute to the rent to the plaintiff, in proportion to 
their respective shares and should bear their own costs” we should substitute the 
word “Darekars” in place of the word “plaintiff”. In our opinion, the Court 
could not have intended to say that the remaining defendants, i.e. Kerles and 
Patils, should contribute to the rent to the plaintiff. There was no question of 
the plaintiff having to pay any rent. The rent was to be paid by the tenants, 
and if the Darekars paid the entire amount of the rent, the Court must doubtless 
have intended to. say that the Kerles and Patils should pay their contributions 
to the Darekars. In the circumstances, we allow this appeal and direct that for 
the word “‘plaintiff” in the last but two lines of the order of the First Class Subordi- 
nate Judge, Kolhapur, the word “‘Darekars” should be substituted. There will 
be no order as to costs of this appeal. 

Order accordingly. 


Before the How ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
BHAICHAND TARACHAND GANDHI v. THE STATE OF BOMBAY.* 
Bombay Harijan Temple Entry Act (XXXV of 1947), Sec. 3—Rights of Harijans to worship in 
Jain temple—W hether Hindus allowed to worship in such temple—Object of legislation. 

Under the Bombay Harijan Temple Entry Act, 1947, in a Jain temple Hindus are only 
allowed to worship provided they have acquired that right by law or by custom. If Hindus 
have a right to worship in a Jain temple, then by reason of thatright a similar right must be 
conferred upon the Harijans. The rights of the Harijans under the Act have been made to 
approximate with the rights ofthe Hindus, but the right that a Hindu has is a right which 
was subsisting in him before the Act was passed ; no new right has been conferred upon him 
by this Act. Therefore, if a Hindu can establish his right to worship in a Jain temple as 
having existed prior to the passing of this Act, then a Harijan ean equally well claim the 
same right. 

The Bombay Harijan Temple Entry Act, 1947, has a narrow and limited objective 
and that is to raise the Harijans in status and to bring them uptothe same position as high 
class Hindus in respect of temple entry. The object of this legislation is not to do away with 
the distinction between Hindus and Jains or the distinction between Hindu and Jain temples. 

In the village of Akluj in the Sholapur District there was a Jain temple known as 
the Parasnath Temple which was meant for worship by persons professing the 
Digambar Jain Religion. Im November 1950, after the passing of the Bombay 
Harijan Entry Act, 1947, an agitation was started by certain personswho did not 
profess or practise the Digambar Jain religion, to effect forcible entry into the 
temple. Certain Digambar Jains approached theCollector of Sholepur (respondent 
No. 2), requesting him to give protection to their community against the attempted 
forcible entry, but the Collector on November 28, 1950, came to the temple and 
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ordered the police to break open the locks of the temple. Respondent No. 2 
then along with the police officers and some non-Jain agitators effected forcible 
entry into the temple. 

Bhaichand and others (petitioners), who were Jain inhabitantsof Akluj,filed the 
present petition against the State of Bombay (respondent No. 1) and respondent 
No. 2, inter alia, for the issue ofa writ in the nature of mandamus or a direction or 
order against the respondents under art. 226 of the Constitution of India ordering 
them to forbear from assisting or abetting non-Jain-Harijans or other non-Jains 
in effecting forcible entry into Digambar Jain temples at Akluj. 


The petition was heard, ` 


P. R. Das, N. A. Palkhiwalla, and Nandlal & Co., for the petitioners. 
M. P. Amin, Advocate General, with G. N. Joshi, and Little & Co., for the 
respondents. 


CHAGLA C. J. This is a petition filed by certain members of the Digambar Jain 
community of Akluj in the Sholapur District. At Akluj there is a Jain Temple, 
and the question that is raised by this petition is whether the Harijans are entitled 
to enter this temple by reason of the Bombay Harijan Temple Entry Act, 1947. 
That Act was placed on the statute book in order to remove certain disabilities 
from which the Harijans suffered, and one of the most glaring disabilities was that 
Harijans were not allowed to worship along with other Hindus in Hindu temples. 
The contention of Mr. Das is that on a true construction of this Act, if Hindus had 
a right by law or custom to worship in this particular temple, then the Harijans 
would have a similar right. But if Hindus themselves have no right to enter into 
this temple, then no right has been conferred upon the Harijans by this Act. 
The contention, on the other hand, put forward on behalf of the State by the 
Advocate General is that this Act throws open all Jain temples to all the 
Hindus, and inasmuch as Jain temples are thrown open to all the Hindus, the right 
that the Hindus have by virtue of this Act can also be exercised by the Harijans. 

In order to decide which of these two conditions is sound, it is necessary to look 
both at the purpose and object of the Act and also to the language used by the 
Legislature 1n order to effectuate that object and purpose. Section 2 is the 
definition section and the material definition we have to consider is the definition 
of “Hindus” and of "Temple". “Hindus” is defined as including Jains, and 
“temple” is defined as a place, by whatever name known and to whomsoever 
belonging, which is used as a place of religious worship, by custom, usage or other- 
wise by the members of the Hindu community or any section thereof and includes. 
all land appurtenant thereto and subsidiary shrines attached to any such place. 
Section 8 is the material section which confers certain rights upon Harijans, and 
that is in the following terms: 

“Notwithstanding anything contained in the terms of any instrument of trust, the terms of 
dedication, the terms of a sanad, or a decree or order of a competent court, or any custom usage 
or law, for the time being in force to the contrary, every temple shall be open to Harijans for 
worship in the same manner and to the same extent as to any member of the Hindu community 
or any section thereof and Harljans shall be entitled to bathe in, or use the waters of, any sacred 
tank, well, spring or water-course in the same manner and to the same extent as any member of 

the Hindu community or any section thereof.” 

The Advocate General’s contention is that we must import the definition of 
“Hindus” given in the Act into this section, and havingimported that definition, 
we must read the section as meaning that every temple, whether it is a temple of 
Hindus or of Jains, is open to every member of the Hindu community, which means 
member of the Jain community or the Hindu community. It is impossible to 
accept this contention. If this contention were to prevail, it would result in our 
holding that the Legislature by this legislation has completely wiped off and 
obliterated all distinction between Hindus and Jains and that the object of this 
legislation was to do away with such distinction and difference. As I said before, 
this Act has a narrow and limited objective, however Jaudakle that objective 
might be, and the limited objective is to raise the Harijans in status and to bring 
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them up to the sameposition ashigh classHindusinrespectof temple entry. The 
object of thislegislationis notto do away with the distinction between Hindus and 
Jains or the distinction between Hindu and Jain temples. It is well known that 
Jains are Hindu dissenters and in their religious beliefs they differ from the Hindus 
on some material points. They do not recognise the authority of the Vedas and 
do not subscribe to the view that there is any religious merit in the performance of 
rituals and sacrifices. The Jains also differ from the Hindus in assigning the 
highest place of respect to their saints known as Teerthankars who accdrding 
to the Jains have “successively become superior Gods" (vide Bhagvandas Tejmal v. 
Rajmal!) It is true that according to judicial decisions in the absence of proof 
of custom or usage to the contrary Hindu law applies to the Jains. Even so, their 
distinct and separate entity as a class by themselves governed by their own religious 
tencts and beliefs cannot be disputed. Therefore, though as the Advocate 
General assumes it may be possible or perhaps even desirable to treat the Jains as 
Hindus for al] legal and special purposes, that clearly was not the object of the State 
Legislature in passing the present Act. We must, therefore, refuse to accept the 
contention of the Advocate General that the main object of the Act is to remove 
all the distinctions between Jains and Hindus. 

The other consequence of the Advocate General’s argument being accepted. 
would be that this Act confers rights upon high class Hindus which they did not 
possess before the passing of this Act, because according to the Advocate General 
after this Act was passed every Hindu became entitled to enter a Jain temple even 
though he did not have such a right before the passing of this statute. That 
construction also, in our opinion, is totally opposed to the object and purpose of 
this legislation. This legislation was not passed in order to confer any rights upon 
high class Hindus, It was passed solely for the purpose of removing disabilities 
of Harijans. The definition of “temple” also lends support to the construction 
we are placing upon the statute, because a temple is defined as a place of religious 
worship which is so by custom, usage or otherwise. That means that if'8 temple 
is permitted by Jains to be used by the Hindus, then undoubtedly it would fall 
in the definition of “temple” as used in this Act. Mr. Das concedes that if in this 
particular Jain temple Hindus are permitted to worship by reason of custom or 
usage, then the Harijans would be equally entitled to worship in this temple. 
But the Advocate General is askingfora higher right for Hindus, and that right is 
that although by law or by custom a Hindu was not entitled to worship in a 
Jain temple, by reason of this Act he became so entitled. That contention we 
are not prepared to accept. Ax 
' Therefore, in our opinion, on a true construction of this Act the position in law 
s that in a Jain temple Hindus are only allowed to worship provided they have 
acquired that right by law or by custom. If Hindus have a right to worship in a 
Jain temple, then by reason of that right a similar right must be conferred upon 
the Harijans. So that the rights of the Harijans have been made to approximate 
with the rights of the Hindus, but the right that a Hindu has is a right which was 
subsisting in him before the Act was passed ; no new right has been conferred upon 
him by this Act, "Therefore, if & Hindu can establish his right to worship in & 
Jain temple as having existed prior to the passing of this Act, then a Harijan can 
equally well claim the same right. We should also like to point out that if there 
are any Harijans among the Jains—wearetold there are none—, then the Harijan 
Jains would have the same right to worship as the Jains have, even though they 
did not possess that right before this Act was placed on the statute book. 

Therefore, in our opinion, the contention of the petitioners must prevail that as 
far as this particular Jain temple at Sholapur is concerned,the Harijans have no 
right of entry ‘in this temple if Hindus have not that right established either by 
law or custom or usage. 

There is one other point that arises on this petition and that is the action taken 
by the Collector of Sholapur in this matter. We are quite prepared to concede 
that the Collector acted out of the best of motives and in the interest of a cause 


1 (1878) 10 B. H. C. R. 241, 251. 
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which is a very worthy and deserving cause, but it seems to us that the action 
taken by him was not fully justified by law. What he did was that at the instance 
of the Harijans who insisted upon their right to enter this temple, he ordered the 
removal of the lock placed on the door of the temple by the Jains. It seems to 
us that tbe only right that he has got in lawis the right conferred upon him by 
s.4 of the Act. That section provides that whoever prevents a Harijan from 
exercising any right conferred by this Act, or molests or obstructs or causes or 
attempts to cause obstruction to a Harijan in the exercise of any such rights, shall, 
on conviction, be punishable in a particular way. Therefore, if the Collector of 
Sholepur is satisfied, in the light of our judgment and in the light of the interpre- 
tation and construction we have put upon this Act, that Hindus had the right by 
law or custom, to enter this Jain temple at Akluj, then it would be perfectly com- 
petent to him to order a prosecution of any Jain who is depriving the Harijans of 
the right conferred upon them under the Act. But apart from the right to pro- 
secute the Jains under s. 4, it seems to us that the Collector had no rigbt to 
compel the Jains to break open the lock or to assist the Harijans in entering the 
temple. If the view of the Collector is that there is a custom which entitled 
Hindus to enter this temple, if the view of the Jains is tbat there is no such custom, 
_ the proper forum for determining this disputed question of fact would be a Court 

of law, and if the Collector prosecutes the Jains, then thisissue will come up before 
the Court and the Court on the taking of evidence will determine whether there 
is such a custom in existence or not. Apart from expressing this opinion, we do 
not think that any order is called for at our hands on this petition. 

No order as to costs of the petition. 


Order accordingly. 


Bdore the Hon'ble Mr. M. C. Chagla, Chief Justice. 
VENILAL RANGILDAS PATEL v. GANDABHAI BHAGWANDAS.* 


Civil Procedure Code (Act V of 1908), O. X XI, r. 52; Sec. 78—-Atlachment of properly in custody 
of Court—Effect of,—Whether such property at disposal of executing Court—Such attachment 
whether results in property being received by executing Court under 8. 73. 


The effect of levying an attachment under O. XXI, r. 52, of the Civil Procedure Code, 
1908, is to inform the Court or officer that the property attached must beheld by the Court 
or officer subject to the further orders of the Court. The property attached continues to 
remain with the officer or the Court, and the property is not at the disposal of the executing 
Court. Further orders have to be made by the Court before the property is at the disposal 
of the executing Court and before the executing Court can make any orders with regard to 
the disposal of that property. The only effect of the attachment under O. XXI, r. 52, of the 
Code, is to prevent the Court or officer who holds the property of the judgment-debtor from 
dealing with that property. Therefore, a mere attachment without more would not result 
in the property or the assets being received by the executing Court within the meaning of 
8. T8 of the Code. 

The petitioner obtained a money decree against his judgment-debtor. and in execution of 
that decree he attached on January 24, 1989, under O. XXI, r. 52, of the Civil Procedure 
Code, 1908, & cer tain sum belonging to the judgment-debtor and which was deposited in the 
Court of the City Magistrate, Surat. This amount continued tp remain in the City Magis- 
trate's Court and was sent to the executing Court in 1946. The opponent had made an 
application for attachment of this amount under a decree obtained by him against the same 
judgment debtor prior to this amount being received by the executing Court in 1946. On 
the question whether for the purposes of s. 78 of the Civil Procedure Code it could be said 
that this amount was received by the executing Court when the attachment was levied on 
January 24,1989, or whether the fund was recei ved by the executing Court when the amount 
was actually transmitted to the executing Court in 1046 :— 

Held, that the amount was only received in 1946 by the executing Court, and, therefore, 
the opponent was entitled to rateable distri bution. * 

Narsingh Das v. Gulab Ras, dis : 
Dattatraya v. Pundlik,* and Galstaun v. W oomes Chandra Bonnerjee,? referred to. 


* Decided, July 27, 1951. Civil Revision 208 of 1041. . 7 

Application No. 990 of 1950, from an order 1 1001 A. I. R. Pat. 201. 
by R. K. Saklikar, Joint Civil Judge 2 (1920) 22 Bom, L. R. 1001. 
(Junior Division) at Surat, in Darkhast No. 8 (1916) I. L. R. 44 Cal. 789. 
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ONE Pentel ince cone) who had obtained a money decree in SuitNo. 55 of 1938, 
against one Narsi filed darkhast No. 88 of 1989 to execute the decree. In the 
course of the execution the petitioner obtained an orderfor attachment of Rs. 3,085 
and odd out of Rs. 8,516 and odd belonging to Narsi which were lying in deposit 
in the Court of the City Magistrate at Surat. The execution started by darkhast 
No. 88 of 1989 was suspended for about five years in consequence of proceedings 
taken out by several persons to raise the attachment levied. One such proceeding 
was a suit filed by Gandabhai (opponent) for a declaration that the sum of Rs. 8,516 
and odd deposited in the City Magistrate's Court was assigned to him by Narsi 
in 1987, and that, therefore, it belonged to him and that it was not liable to attach- ' 
ment. The Court held that the assignment was void against the petitioner but 
was good and valid as against others, and to that extent a decree was passed in 
fevour of the opponent. , 

Thereafter the petitioner made an application to the executing Court to revive 
his darkbast No. 88 of 1939, and Rs 8,085 and odd out of Rs 8,516 and odd 
lying in tbe Court of the City Magistrate of Surat was received by the executing 
Court in 1946. 

The opponent who had obtained a money decree against Narsi filed darkhast 
No. 208 of 1941 for the recovery of the surplus balance amount payable to Narsi 
out of the amount deposited in the Court of the City Magistrate of Surat, by 
attaching the surplus and bringingitintbe executing Court. 'The City Magistrate 
of Surat did not send tbe amount to the executing Court on the grounds that it 
was not clear what the balance was and that there were prohibitory orders. 

The opponent then requested the Court to take steps to award him relief under 
s. 78 of the Civil Procedure Code. The petitioner inter-alia contended that s. 78 
was merely a procedural section, and, therefore, it could not enlarge the rights of 
the opponent in darkhast No. 208 of 1941 and it could not curtail the rights of the 
petitioner in his darkhast. The Court awarded Rs 1,162 to the opponent by way 
S Mis distibution out of the moneys brought into Court in the petitioner's 

arkhast. 


The petitioner applied in revision to the High Court. 
The application was heard. 


T. N. Walawalkar, for the petitioner. 
A. D. Desat, for the opponent. 


Cuaaua C. J. "This revision application raises a question of rateable distribu- 
tion under s. 78 of the Civil Procedure Code, and although the facts are com- 
plicated, thenecessary and essential facts for the determination of this question are 
very simple. The petitioner obtained a money decree against his judgment- 
debtor and in execution of that decree he attached under O. XXI, r. 52, a fund of 
Rs. 8,516 belonging to the judgment-debtor and lying deposited in the Court of the 
City Magistrate, Surat. This fund continued to remain in the City Magistrate’s 
Court and was ultimately sent to tbe executing Court in 1946. The opponent 
made an application for attachment under his decree prior to this fund being 
received'by the executing Court in 1946, and the only question that I have to 
determine on this application is whether for the purposes of s. 78 it could be said 
that this fund was received by the executing Court when the attachment was 
levied on January 24, 1989, or whether the fund was received by the executing 
Court when the amount was actually transmitted to the executing Court in 1946. 
If the fund can be considered to have been received on January 24, 1989, then the 
opponent is not entitled to rateable distribution. If, on the other hand, it could 
be said that the fund was only received in 1946, then the opponent is entitled to 
rateable distribution, The lower Court held that the opponent was entitled to 
rateable distribution, and it is from that order that this revision application is 
preferred. 

Now, the effect of levying&n attachmentunder O. XXI, r. 52, is to inform the 
Court or officer that the property attached must be held by the Court or officer 
subject to the further orders of the Court. The property attached continues to 
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remain with the officer or the Court, and the property is not at the disposal of the 
. executing Court. Further orders have to be made by the Court before the property 
is at the disposal of the executing Court and before the executing Court can make 
any orders with regard to the disposal of that property. Therefore, the only effect 
of the attachment under O. XXI, r. 52, is to prevent the Court or officer who 
holds the property of the judgment-debtor from desling with that property. 

Apart from authority it is clear that a mere attachment without more Would not 
result in the property or the assets being received by the executing Court within 
the meaning of s. 78. 

Mr. Walawalkar has relied on three authorities in support of his submission that 
the attachment under O. XXI, r.52, doesamountto a receipt of assets for the purpose 
of s. 78. The first is Narsingh Dasv.GulabRai.. Inthatcase thejudgment-debtor 
had a sum of money in Court to his credit, There was an application for attach- 
ment of this money. Then there was another application at a later date and the 
later attaching creditor contended that as there was no book entry transferring the 
money to the credit of any execution he was entitled to rateable distribution under 
s. 78. This contention was rejected and it was held that the actual receipt took 
place when the moneys were attached by the Court. This case does not help 
Mr. Walawalkar because here the moneys were lying in the same Court, and as soon 
as the moneys were attached, it was naturally held that the moneys were received. 
by the Court. There was no question here of money being received from any 
other Court or any other officer. Under these circumstances it is easy to under- 
stand the decision of the Patna High Court that the actual receipt took place by 
reason of the attachment. The other case relied upon is a decision of this Court 
in Dattatraya v. Pundlik? There theCourt wasconsidering the case of execution 
being transferred to the Collector under the Civil Procedure Code and the sale 
proceeds being realised by the Collector by sale of the property, and the Court held 
that the sale proceeds must be deemed to have been received when the Collector 
sells the property and realises the full sale proceeds. It is not necessary that the 
Collector should transfer the sale proceeds to the executing Court. I fail to see 
what analogy there is between that case and the case before me. As Sir Bon 
Macleod, Chief Justice, points out at p. 1008, 

**,. There is no reason why, when the Court is given powers by Statute to appoint. the Col- 

lector as its officer to execute the decree, it may not be said that the Collector is the officer of the 
Court with certain delegated powers, for instance, he is empowered to confirm the sale although 
he bas no power to set aside the sale.” 
Therefore, the ratio decidendi of this case is that the Collector when he executes 
the decree does it as the officer of the executing Court, and when he receives the sale 
proceeds as the officer, he is receivingiton behalf of the executing Court. Reliance 
is also placed on a decision of the Calcutta High Court in Galstaun v. Woomes 
Chandra Bonnerjee*. Yn that case Mr. Justice Mookerjee and Mr. Justice Cuming 
beld that the point of time to be determined under s. 78 of tbe Civil Procedure 
Code was when the purchase money has been actually paid by the purchasers. 
It was immaterial whether the purchase money has been actually paid into the 
treasury or into the hands of a person employed by the Court to hold the same. 
Therefore, here also webave a case where the Court appoints an officer to ‘hold the 
sele and the purchase money is received by the officer. The officer is acting on 
behalf of the Court and receives the money on bebalf of the Court. 

Now, applying these principles to the facts before me, it cannot possibly be 
stated that the Resident Magistrate, Surat, was an officer of the executing Court 
or that he had received any money on behalf of the executing Court or that he 
beld the moneys at the disposal of the executing Court as the agent or the delegate 
of the executing Court. The only result of the attachment was, as I have pointed 
out, that he was prevented from dealing with the funds or parting with the funds 
and he bad to keep the funds until further orders of the executing Court. There- 
fore, in my opinion, the learned Judgebelow was right in holding that the opponent 
is entitled to rateable distribution. 


if A. I. R. Pat. 201. 3 (1910) I. L. R. 44 Cal 789. 
2 (1920) 22 Bom. L. R. 1001. 
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The second point urged by Mr. Walawalkar is extremely ingenious, but when one 
analyses it there does not seem to be much substance in that point. 'Now, what 
happened was that a suit was flled by the opponent being suit No. 108 of 1940 
for a declaration that the fund lying in the Magistrate's Court was assigned to him, 
and in that suit the Court held that the assignment was good except against the 
petitioner. Therefore, the Court came to the conclusion that there was a valid 
assignment as between the judgment-debtor and the opponent, but that assignment 
was not binding upon the petitioner. Mr. Walawalkar's contention is that if the 
assignment was a valid assignment, then quae the judgment-debtor the fund be- 
longs to the opponent and therefore he cannot attach something which belongs 
to himself and does not belong to the judgment-debtor. Apart from its ingenuity 
there is reslly no substance in tbis contention. Mr. Walawalkar wants to proceed 
against this fund on the basis that the fund belongs to the judgment-debtor and he 
wants to satisfy his decree out of this fund, but when the opponent wants to ex- 
ercise the same right Mr. Walawalkar wants to turn against him and say that the 
fund does not belong to the judgment-debtor but it belongs tohim and therefore 
he cannot attach this fund. It is clear that all that the decree of the Court in 
suit No. 108 of 1940 meant was that the rights of thepetitioner under tbe attach- 
ment were saved and he could establish his right to the fund irrespective of the 
assignment made by the petitioner in favour of the opponent. Butif the petitioner 
could establish his rights under the attachment, there was nothing to prevent the 
opponent also to establish his rights against the petitioner in execution of his own 
decree. The opponent is not going against the judgment-debtor because as far 
as the judgment-debtor is concerned he is entitled tothe whole fund. He is only 
going against the petitioner who claims to be entitled to the whole fund by reason 
of his decree. To him the opponent’s answer is “I have also applied for execution 
and I am entitled to rateable distribution along with you inde s. 78." There- 
fore, theclaim of the opponent is less than what he would be entitled to under the 
decree in suit No. 108 of 1940. "Therefore, it is difficult to see how the opponent 
can be prevented from making a lesser claim than what he would be entitled to 
under the decree in suit No. 108 of 1940. 

The result, therefore, is that the application fails. Rule discharged with costs. 


Rule discharged. 


Before Mr. Justice Bhagwati and Mr. Justice Vyas. 
SHANKAR NATHU HALWAI v. GANGARAM NATHU HALWAI.* 
Hindu Women’s Rights to Property Act (XVIII of 1937), Sec. 3(1)—Hindu dying intestate leaving 
separate property and leaving surviving widow bul no son— Applicability of Act—Interest tn 
property acquired by widow under Act—Nature of such interest—Partition—Right of coparcener 
to claim partition of joint family property, whether a personal right—Whether such right survives. 

The case which has been contemplated in s. 8(7) of the Hindu Women's Rights to Property 
Act, 1987, is the case where a Hindu dies leaving separate property and leaving him surviving 
a widow or widows and a son or sons. It is only in that case that this particular right of 
property is given to the widow or widows. 

It was only in the cases where the deceased husband died leaving him surviving only a 
widow or widows, and no son or sons, that the position before the passing of the Act was 
that the widow or widows inherited to the estate of her or their deceased husband and got 
therein the limited estate known as the Hindu woman’s estate. This was the widow’s 
definite right which she enjoyed and this right was not touched at all by the provisions of the 
Act. It was only in those cases, where the deceased husband died leaving separate property 
and leaving him surviving a widow or widows and a son or sons, or the deceased husband 
died as a member of a coparcenary leaving him surviving a widow or widows, that the widow 
or widows had no rights to the property left by the deceased husband or the property in : 
which the deceased husband was interested as a coparcener, except that of being maintained 
thereout and having a right of residence therein. This was the limited right which was 
sought to be extended by the provisions of the Act. i 


*Derided, Ju'y 27, 1951. First Appeal No. Civil Judge (Senior Division) atJalgaon, in 
287 of 1949, from the decision of M. H. Kazi, Special Regular Civil Suit No. 10 of 1944, 


Di 
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Kven though the estate which a widow gets under the provisions of the Hindu Women's 
Rights to Property Act, 1087, Ís not liable to be classified into either inheritance or 
survivorship, she nonetheless gets it as a widow of her deceased husband and so far she can 
be aptly described as the heir and legal representative of her deceased husband. 

Where, therefore, a widow gets an interest In the property left by her deceased husband 
under the provisions of the Act and she is brought on the record of a suit, which had been 
filed by her husband, for partition of the joint family property as his heir and legal repre- 
sentative, she is entitled to maintain the suit. 

Nagappa Narayan v. Mukambe!, referred to. 

The right which a coparcener has to claim partition of the joint family properties cannot 
be said to be a personal right of his. It is a right which he enjoys by virtue of his being the 
owner of these properties as a member of the coparcenary. It is a proprietary right, and 
not a personal right. A proprietary right of this character cannot die with the death of the 
person enjoying the same. The right to have a partition effected of the properties in which 
a coparcener is jointly interested with another or others is not a personal right and it does | 
not die with the death of the coparcener. 

' Where, therefore, a coparcener dies pending his sult for partition of the joint family pro- 
perties, his widow, who has been brought on the record of the suit as his heir and legal repre- 
sentative, is entitled to continue the sult, 

Mt. Manglan v, Hira Singh'. distinguished. 

Onz Nathu and his two sons, Gangaram (plaintiff) and Shankar (defendantNo. 1), 
formed a joint Hindu family. The family owned considerable immovable proper- 
ties and had a confectionery, a money-lending business and a grocery business. 
Nathu died in 1928. Defendant No. 1 continued to manage the family properties 
and he pr certain immovable properties. 

On February 1, 1944, the plaintiff filed the present suit against defendant No. 1 
and his two sons Namdev and Devi (defendants Nos. 2 and 8) for a partition of 
the joint family property. During the pendency of the suit plaintiff died and his 
widow Narayanibai was brought on the record of the suit. On this a contention 
was taken by defendant No. 1 that Narayanibai was not entitled to be brought 
on the record as the heir and legal representative of the plaintiff. 

The trial Judge held that Narayanibai was entitled to continue the suit and 
decreed the plaintiff's claim for partition, observing in his judgment as follows :— 

“ The learned advocate for the defendants argued that the present plaintiff had no right 
to continue the present suit, flled by her husband for partition, as his legal representative under 
O. XXII, r. 1, Civil Procedure Code, as Act XVIII of 1987 (the Hindu Women's Rights to 
Property Act) had conferred independent right of succession on the present plaintiff and as she 
was not claiming the property through her husband. It is true that the females under the said 
Act get a better right and that it is their personal right too, to claim a sh ire in the joint family 
properties. If the deceased Gangaram had not instituted the present suit, the present plaintiff 
could have filed one of the present type to get half share in the suit property, in view of the 
provisions of the said Act. The learned advocate for the defendants, therefore, argued that the 
present plaintiff ought to have filed a separate suit for partition instead of continuing the one 
filed by her husband in view of the provisions of s. 2(2) and s. 8(1) of the said Act (Act XVIII of 
1987), read with those of O. XXII, r. 1, Civil Procedure Code. I was really glad to see the distinc- 
tion drawn by the learned advocate in this connection. But according to the principles of 
Hindu law, the joint family came to an end on the date of the idstitution of the present suit 
and the present plaintiff will have to claim her husband's property only as his heir, as there is 
no joint family now. The said Act did not deprive the widow of herright to claim her husband's 
property as his heir. Mulla also explains clearly at pages 26-28 and 409 on the point. X rely 
on the principles laid down in Girjabat v. Sadashiv, 48 Y. A. 151 and Rajru v. Shivashankar A. Y. R. 
1945 All. 287 (808) and Mulla’s opinion expressed in his book (Principles of Hindu Law, 10th 
Edition) and hold that the plaintiff is the legal heir of the deceased plaintiff (Gangaram) and thus 
entitled to continue the suit under O. XXII, r. 1, Civil Procedure Code, and that the provisions 
of the Act XVIII of 1937 do not come in her way to continue the present suit." 

Defendant No. 1 appealed to the High Court. Narayanibai filed cross-objections 
in regard to the accounts of the various businesses of the family and the recoveries, 
if any, made by defendant No. 1 after the date of the suit. 


1 (1950) 58 Bom. L. H. 177. 2 [1981] A. L R. Lah. 675. 
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R. B. Kotwal, for the appellant. 
V. S. Desai, for respondent No.'1. 
B. N. Gokhale, for respondents Nos. 2 and 3. 


Buacwati J. This is a first appeal from the decision of the learned Civil Judge 
(Senior Division) at Jalgaon who decreed the plaintiff’s suit for partition. 

One Nathu Halwai and his two sons Gangaram and Shankar were members of 
a joint and undivided Hindu family. Nathu had settled down at Jalgaon having 
migrated from Agra. Hehadmadegoodand had acquired considerable immovable 
properties and had also established a confectionery and a money lending business. 
In the year 1922 he started a grocery business, putting forward his son Shankar 
as a partner along with an outsider Sakharam. That partnership business was 
started in the name of Shanker Sakharam. Sakharam continued as a partner 
until June 7, 1928, when he retired, and Shankar continued the grocery business 
thereafter by himself. Nathu in the meanwhile died in the year 1928 just before 
the dissolution of the partnership between Shanker and Sakharam. Shanker was 
more literate than his brother Gangaram and he continued to manage all the 
propana of the family. In the year 1924 he purchased an immovable property 

or a consideration of Rs. 2,900. Two other immovable properties were purchased 
in the joint names of Gangaram and Shanker subsequently. The grocery shop, 
the confectionery business and the money lending business continued. Gangaram 
ultimately fled a suit being Special Regular Civil Suit No. 10 of 1944 against 
Shanker and his two sons Namdev and Devi for a partition of the joint family 
properties. Besides the immovable properties which were specified in Schedule 
A to the plaint, he claimed to have a share in the properties which were specified 
in Schedules B, C and D to the plaint, which consisted of themoney lending business, 
ornaments and the outstandings of the confectionery business and the grocery 
shop. This suit of Gangaram was resisted by Shanker. He contended that in 
the year 1928 a partition had already been effected by Nathu amongst his two sons. 
At that time Nathu had four immovable properties being Nos. 1, 2, 5 and 6 in 
the Schedule A to the plaint and certain gold. Shanker contended that in that 
partition the immovable properties Nos. 1, 2, 5 and 6 were given by Nathu to him 
and the gold weighing about 200 odd tolas was given to Gangaram. Shanker 
further contended that the grocery business was his own exclusive business, that 
the immovable property No. 7 in the Schedule A to the plaint had been purchased 
by him out of theincome of the grocery business and that the said property No. 7 
belonged absolutely to him. He admitted that immovable property Ne o. 8 in the 
Schedule A to the plaint was joint property. In regard to immovable properties 
Nos. 8 and 4, his contention was that they were no doubt purchased in the joint 
names of Gangaram and himself, but Gangaram was to get a half share in them 
provided he gave his share of the consideration monies paid for the purchase of 
those properties. Except, therefore, in these immovable properties No. 8 and 
Nos. 8 and 4 in Schedule A to the plaint, he denied that Gangaram had any interest 
in any other properties which were in his possession, and contended thatGangaram 
was not entitled to any share or interest in the same. 

During the pendency of the suit Gangaram died leaving him surviving his widow 
Narayanibai. Narayanibai was brought on the record of the suit and she continued 
thesame. On this, a further contention was taken by Shanker that the suit could 
not be continued by Narayanibai because there was a custom in the family of the 

arties under which a widow was not entitled to a share in the properties and also 

ecause, even if the Hindu Women’s Rights to Property Act, 1987 (No. XVIII 
of 1987) applied, she got a special estate created in her which was neither succes- 
sion nor survivorship and, therefore, shewasnot entitled to bebrought on the record 
of the suit as the heir and legal representative of the deceased Gangaram. 

The learned trial Judge negatived these contentions of Shanker and held that 
Narayanibai was entitled to’ eontinue the suit. On the merits also, he disbelieved 
the story of the partition in 1928 as also of the grocery business being the separate 
business of Shanker and theimmovable property No. 7 being, therefore, the separate 
property of Shanker. He also disbelieved the story in regard to Gangaram having 
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made himself liable for the payment of half of the consideration monies paid for 
the purchase of immovable properties Nos. 3 and 4. He, therefore, decreed the 
plaintiff's claim for partition. So far as the grocery shop, the confectionery shop 
and the money lending business were concerned, he recorded a finding in the 
negative in regard to issue No. 8 which was: 

* Whether Plaintiff proves the monetary dealings, the ornaments and the savings out of 
rent income as described in Schedules B, C and DY” 
He did not; in terms, record any finding as to whether the grocery shop, the con- 
fectionery shop and the money lending business belonged to the family at the date 
of the partition, but allowed to the plaintiff an account of the decrees which had 
been obtained by Shanker in his nameor by Gangaram and Shanker in their names, 
and also allowed to the plaintiff an account of the recoveries of the amounts of 
those decrees, if any, made by Shanker after the date of the suit. 

Shanker filed First Appeal No. 287 of 1949 against this judgment and decree 
passed by the learned trial Judge, and Narayanibai filled cross-objections in regard 
to the accounts, which she contended she was entitled to, of the outstandings of 
the various businesses of the family and the recoveries, if any, made by Shanker 
after the date of the suit. Thisis the appeal which has come before us for hearing 
and final disposal together with the cross objections filed by Narayanibai. 

Mr. Kotwal appearing for Shanker has very strenuously contended before us 
that Narayanibai, the widow of Gangaram, was not entitled to maintain the suit. 
So far as Shanker's allegation in regard to the custom of the family debarring the 
widow from having share in the properties was concerned, Mr. Kotwal referred 
us to the evidence of Shanker and his four witnesses exhibits 151 to 154. "These 
witnesses had deposed broadly to the existence of such a custom, but had not been 
able to give any instance in regard to the same. Exhibits 152 and 158 had been 
convicted under the Abkari Act, Exhibit 151 was doing businessinthe name of 
Shanker and both exhibits 151 and 152 were also the tenants of Shanker. All 
these witnesses had come to Jalgaon from U. P. some 15 to 20 years back to earn 
their livelihood and it was impossible to prove any custom of the nature alleged 
through their evidence, Apart from this, it also appeared to us on a perusal of 
the evidence of these witnesses that what they really deposed to was that the 
widow was not entitled to a share. Their evidence did not go to the length of sug- 
gesting that she was also not entitled to succeed to her deceased husband. That 
the widow is not entitled to a share is a well known proposition in Hindu law. She 
is not a sharer in any property which is left by her deceased husband. Except in 
the cases which are covered by the Hindu Women’s Rights to Property Act, 1987 
(No. XVIII of 1987) where in regard to the separate property left by her deceased 
husband she gets a share equal to that of a son, the widow would not be entitled 
to a share in the property of her deceased husband. She would be only entitled 
to a widow’s estate therein which is a limited estate known to Hindu law. Even 
if her husband left a son him surviving, the son would be the heir of her deceased 
husband and she would be only entitled to residence and maintenance out of the 
estate. The depositions of these witnesses, therefore, did not carry the matter 
any further so hs as Shanker's contention in regard to the custom of his family 
set up by him was concerned. 

A more important contention, and a very interesting one at that, was raised by 
Mr. Kotwal basing his arguments on the provisions of the Hindu Women's Rights 
to Property Act, 1987 (No. XVIII of 1937). Mr. Kotwal contended that, after 
the enactment of this Act, all the rights which a widow had on the death of her 
deceased husband under the ordinary Hindu law, as it then stood, were abrogated, 
and the only rights which the widow got were under the provisions of this Act. 
Mr. Kotwal contended that after the passing of this Act, we had not got to fall back 
upon the ordinary position as it obtained under the Hindu law, under whioh the 
widow of a deceased Hindu, who had separate properties of his own, was entitled, 
to succeed to his estate and enjoy therein the limited? estate known as the Hindu 
woman's estate. All this, according to him, went by the board and we had got 
to look only to the provisions of the Act No. XVIII of 1937 in order to see what: 
were her rights in property. He drew our attention to s. 3(1) of the Act in which 
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it is stated that when a Hindu governed by any other school of Hindu law (ie. 
any other scbool except the Dayabhaga School of Hindu law) dies intestate leaving 
separate property, his widow, or if there is more than one widow all his widows 
together, shall, subject to the provisions of sub-s. (3), be entitled in respect of pro- 
perty in respect of which he dies intestate to the same share as a son. He then 
referred us to sub-s. (2) of s. 8 which provides that — 

“ Any interest devolving on a Hindu widow under the provisions of this section shall be the 
limited interest known as a Hindu woman's estaté, providéd however that she shall have the same 
right of claiming partition as a male owner. ” 

He, therefore, argued that a widow succeeding to the separate property of her 
deceased husband got therein the same share as a son and that interest was a limited 
interest known as a Hindu woman's estate coupled with the same right of claiming 
partition therein as & male owner. When it was pointed out that this provision 
did not apply to the case of a widow or widows who succeeded to the deceased 
husband leaving separate property where the deceased husband left no son him 
surviving along with the widow or widows, Mr. Kotwal contended Lhat this provi- 
sion applied even in the case of the deceased husband leaving him surviving no 
son or sons. When it was pointed out that in that event the words '* be entitled... 
to the same share as a son " in sub-s. (1) of s. 8 would be inappropriate, because, 
if there was no son left by the deceased husband him surviving, there would be 
no question of the widow (or widows) having the same share as a son, as in that 
case she would be wholly entitled to the separate property of her deceased husband, 
though as a limited owner, and she would be sharing that property with none. 
Mr. Kotwal then urged before us that, in the event of the widow adopting a son to 
her deceased husband, that son would bean heir to the estate of her deceased hus- 
band and in that event the question would arise of her sharing the estate of her 
deceased husband along with that son. We are afraid we cannot accept this argu- 
ment which has been urged before us by Mr. Kotwal. The plain words of the 
section cannot be controlled by any such contingency as that of the widow adopting 
a son to her deceased husband. Whether she would adopt a son to her deceased 
husband or not would be a problematical event. She might have been even 
prohibited by her husband from adopting a son to himself. Her right to adopt 
may be of no avail by reason of various circumstances which are known to Hindu 
law. We cannot, therefore, in interpreting s.8 of the Hindu Women's Rights 
to Property Act, 1987, take into account such a possibility as that of the widow 
adopting a son to her deceased husband. We have only got to construe the 
section as it stands and on a plain construction of the section, we are of the opinion 
that the case which has been contemplated in s. 8(Z) of the Act is the case where 
a Hindu dies leaving separateproperty and leaving him surviving a widow or widows 
and a son or sons; itis only in that case that this particular right of property is 
given to the widow or widows. A reference to the preamble of the Act would 
make this position very clear. The Act was enacted because it was deemed ex- 
pedient to amend the Hindu law to give better rights to women in respect of 
property, There were certain rights which they enjoyed in respect of property, 

ut they were very limited in character. In the case of a coparcenary the widow 
had no interest in the property of her husband which devolved upon the other 
coparceners of his by survivorship, except that of being maintained out of the 
same and having a provision for residence made for her thereout. In the case of 
the separate property of her deceased husband, the son or sons, if any, left by the 
deceased took ali the property by inheritance. There also the widow only got a 
right of maintenance out of the estate and residence therein. It was only in the 
cases where the deceased husband died leaving him surviving only a widow or 
widows, and no son or sons, thattheposition was that the widow or widowsinherited 
to the estate of her or their deceased husband and got therein the limited estate 
known as the Hindu woman's estate. This was the widow’s definite right which 
she enjoyed. This right was, in our opinion, not touched at all by the provisions 
of Act No. XVIIL of 1937. There was no question there of having a share in that 
estate which could be predicated as the same share as a son had, or in respect of 
which it could also be predicated that she would have the same right of claiming 
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partition as a male owner. If there were no son or sons, and nobody else was 
interested in the property left by the deceased husband, with whom could the 
widow have & share or from whom could the widow claim partition as & male 
owner? The whole of the property had vested in her as the heir and legal repre- 
sentative of her deceased husband. She had a life estate in it and the whole 
property, except for the alienations which she made for legal necessity, would go 
to the reversioners of her deceased husband on her death. "The provisions, there- 
fore, contained in s. 8(1) of Act XVIII of 1987 would be absolutely inappropriate 
in such a case. There was no question of enlarging her rights to the property or 
giving her better rights therein than what she already enjoyed. This case was, 
therefore, not touched by ‘the Act at all. It was only in those cases which we have 
mentioned above, namely, the deceased husband leaving separate property and 
leaving him surviving a widow or widows and a son or sons, or the deceased husband 
dying as a member of a coparcenary leaving him surviving a widow or widows, 
that the widow or widows had no rights to the property left by the deceased 
husband or the property in which the deceased husband was interested as a copar- 
cener, except that of being maintained thereout and having a right of residence 
therein. This was the limited right which was sought to be extended by the 
proyisions of this Act and it was, therefore, that the Act was enacted to amend 
the Hindu law to give better rights to women in respect of property. These 
were certainly better rights than those which the widows enjoyed in the property 
left by their deceased husbands or in the property in which their deceased husbands 
were interested as members of the coparcenaries. We are, therefore, of the opinion 
that Narayanibai, on the death of Gangaram without leaving him suriving any 
son or sons, was merely entitled to inherit the separate property of Gangaram under 
the ordinary position as it obtained under the Hindu law, irrespective of the 
provisions of Act No. XVIII of 1987, and enjoyed a Hindu woman's estate therein. 

Mr. Kotwal further contended that if we accepted his contention that Narayani- 
bai got an interest in the properties left by Gangaram under Act No. XVIII of 
1987, the interest which she acquired was not acquired by her either by way of 
inheritance or by way of survivorship, but that it was a special legal estate which 
was carved out for her under the provisions of the Act which would not entitle 
her to maintain the suit which been filed by Gangaram. He referred us to 
a judgment which was delivered by Mr. Justice Dixit and myself on the construc- 
tion of the provisions of Act XVIII of 1987 and which is reported in Nagappa 
Narayan v. Mukambe!, where we have held that the estate which the widow got 
under the provisions of the Act was neither an estate of inheritance nor one which 
she got by survivorship. We held there that it was a misnomer to classify the 
estate into either of the two categories, inheritance or survivorship, and to hold 
that if it was not inheritance it was survivorship, onif it was not survivorship it 
was inheritance. The type of estate which was created in the Hindu widow under 
the provisions of the Act was an anomalous one. It was neither inheritance nor 
survivorship, but nonetheless it was an estate which, devolved upon her by virtue 
of her being the widow of her deceased husband. She had no independent right 
to the same. She was, therefore, held liable to have the property in her hands 
attached in execution of a decree which had been passed. against her deceased 
husband at the instance of a creditor of his. That would not be the case if she 
had an independent interest in the property created in her by virtue of the provi- 
sions of the Act. Even though the estate which she thus got could not be liable 
to be classified into either inheritance or survivorship, she nonetheless got it as, 
2 widow of her deceased husband and so far she could be aptly described as the 
heir and legal representative of her deceased husband. 

Considering, therefore, the position under the Hindu Women's Rights to 
Property Act, 1987 (No. X: VIII of 1987), (even though we have held that the Act 
does not apply to the facts of the present case), or under the ordinary Hindu law, 
Narayanibai, the widow of Gangaram, was the heir.and legal representative of 
her deceased husband Gangaram forthe purpose of being brought on the record 
of the suit and was thus entitled to continue the suit. 


1 (1950) 58 Bom. L. R. 177. 
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Mr. Kotwal, however, urged before us that under O. XXII, r. 1, of the Civil 
Procedure Code, it was only in those cases where the right to sue survived that 
the heir and legal representative could continue the suit. He urged that the right 
to partition was a personal right, that the right to sue for partition did not survive 
after the death of Gangaram and that, therefore, the suit which had been filed by 
Gangaram abated on the death of Gangaram. "The main argument of Mr. Kotwal 
in this behalf was that the right to partition was a personal right. If that was 
a personal right the maxim actio personalis moritur cum persona applied, with the 
result that this right to partition which was enjoyed as a personal right 
by Gangaram died with him and Narayanibai could not continue the suit in 
exercise of that right. If Narayanibai had any right of her own to have a partition 
of the properties which were the subject-matter of the suit; she could. exercise it 
by filing a separate suit in that behalf, but she could certainly not exercise it by 
continuing the suit which had been started by Gangaram in Vindication of his 
own personal right. In support of this contention of his, Mr. Kotwal referred 
us to a decision of the Lahore High Court in Mt. Manglan v. Hira Singh, and the 
remarks of Mr. Justice Broadway at page 676 (column 2) : 


“ The broad principle appears to be that if a suit is instituted by a widow or the owner of a 
limited estate, which suit is in the interests of the estate of the last holder, then the reversioners 
would be entitled to continue the claim on the death of the plaintiff having only a limited interest, 
When however the plaintiff brings the suit in order to enforce his or her personal rights or claims, 
and if when her death brings those personal rights or claims to a definite end, then the reversioner 
or reversioners cannot be allowed to continue the suit. ” 

We have no quarrel with the statement of law as it has been laid down in this 
decision. The case there was that of a widow or a limited heir prosecuting a claim 
which she had in that capacity by arriving at a partition of certain properties which 
had belonged to the estate of the deceased. That was no doubt a personal right 
enjoyed by her in her capacity as a limited heir and the suit was filed in order to 
vindicate that right. It was not a right which was enjoyed by the plaintiff as an 
absolute owner of the property. The Court there had to consider what would be 
the effect of the exercise by the limited heir of her personal right of partition. 
That right of partition was not the right of partition which an absolute owner of 
the property enjoyed. The personal right which the limited owner enjoyed came 
to an end with her death add the reversion opened up at that time and the rever- 
sioner,in his eapacity as & reversioner of the original deceased, became the 
absolute owner of the property. Hedid not succeed to the limited owner. He 
succeeded to the absolute owner of the property who had died leaving as his heir 
the limited owner who inherited the property acquiring only a life interest therein. . 
The case, therefore, before the learned Judges of the Lahore High Court was distin- 
guishable from the case which we have before us, and it would be of no use merely 
to apply the general words or ressions used by the learned Judges in their 
judgment to the effect that the right to partition was & personal right enjoyed by 
the plaintiff. No doubt, so far as the plaintiff in the case before the Lahore High 
Court was concerned, it was a personal right, but, so far as the plaintiff Gangaram 
in the suit before us waseconcerned, it was certainly not a personal right, but a 
right which he had by reason of his being the absolute owner of the property. 
The right to partition 1s merely anincident ofthe proprietary rights which a person 
has got, and if Gangaram, by filing a suit for partition unequivocally expressed 
his intention to effect a severance of joint status, he acquired merely on the insti- 
tution of the suit an absolute right as an owner in the properties which would fall 
to bis share on partition. These were the properties which were then the subject- 
matter of the suit for partition which would be effected by the Court either by metes 
and bounds or by sailing the property or properties under the provisions of the 
Partition Act, These were the separate properties which Gangaram left on his 
death and those properties devolved upon Narayanibai, his widow, as his heir 
under the Hindu law. In our opinion, the matter can be pushed one step further. 
After the suit for partition had been filed by Gangaram and a partition was thus 
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effected of the properties belonging to the joint family of Gangaram and Shanker, 
there was no right of partition as such left thereafter. 'The properties had been 
partitioned by the institution of the suit, Gangaram enjoying & one half share 
therein being entitled thereto on such partition. The only thing which was left 
to bedone by the Court was to work out the partition which had been thus effected 
by a partition by metes and bounds orin the mannerindicated above. Narayanibai 
by bringing herself on the record of the suit as the heir and legal representative 
of the deceased Gangaram was to continue the suit for carrying out this partition 
which had been effected on the institution of the suit by Gangaram. Even other- 
wise, theright which Gangaram had to claim partition of the joint family properties 
could not be said to be a personal right of his. It was a right which he enjoyed 
by virtue of his being the owner of these properties as a member of the copar- 
cenary along with his brother Shanker. It was a proprietary right, and not a 
personal right. A proprietary right of tbis character cannot die with the death 
of the person enjoying the same. Personal rights of the natüre which die with 
the death of the deceased are well known in law. "They are rights of personal 
enjoyment of property likelicenses, pensions, etc. They arerightsto reliefin respect 
of defamation, assault or other personal injuries not causing the death of the 
party. We need not multiply illustrations of this type. It is only those rights 
which are personal to the deceased that die with his death. The proprietary 
rights of the nature which we have got here, namely, the right to have a partition 
effected of the propertiesin which he is jointly interested with another or others, are 
certainly not personal rights and they do not die with the death of the deceased. 
We have, therefore, come to the conclusion that the right to sue survived and 
Narayanibai was rightly brought on the record of the suit as the heir and legal 
RA of the deceased Gangaram and was certainly entitled to continue 

e suit, 

Coming to the merits of the appeal, Mr. Kotwal urged before us that there was 
the partition of 1928 effected by Nathu, the father of Gangaram and Shanker, 
amder which the immovable properties Nos. 1, 2, 5 and 6 had been given by Nathu 
to Shanker and gold weighing about 200 tolas was given by Nathu to Gangaram. 
In regard to this partition also, the learned trial Judge disbelieved the story which 
was put forward beforehim. Apart from himself, Shanker examined two witnesses, 
exhibits 149 and 150, exhibit 149 being & pleader's clerk and the usual writer of 
Shanker's documents and exh. 150 being a mason who had been employed by 
Shanker to construct a building. It is curious to observe that even though these 
witnesses deposed to this partition, there was no yadi or list of the properties ever 
made by them or in their presence, and what is more, several properties 
were enjoyed thereafter by Gangaram and Shanker in common, rents were recovered 
by Gangaram as also by Shanker, both the brothers filed suits against tenants 
subsequently and both of them executed promissory-notes, etc., in favour of 
third persons. Shanker no doubt relied upon the fact that bis name was entered 
es owner in the Record of Rights in respect of several immovable properties and 
that he paid the assessment of taxes alone by himself. These facts, however, 
do not necessarily go to show that Shanker was the absolute owner of these proper- 
ties. The circumstances which we have mentioned above are enough, indication 
to show that the story of the partition effected by Nathu in 1928 between his two 
sons Gangaram and Shanker is such as cannot be believed, and we are of the 
opinion that the learned trial Judge was right in disbelieving the same. : 

It was next contended by Mr. Kotwal before us that the grocery business which 
was started in 1922 was the separate business of Shanker and that the immovable 
property No. 7 having been purchased out of the monies belonging to the grocery 
shop also belonged to Shanker. This grocery shop was started on April 28, 1922, 
and the partnership agreement was executed between Shanker on the one hand 
and Sakharam, the outsider, on the other, Mr. Kotwal further relied upon a 
promissory-note bearing date April 28, 1922, which was executed by Shanker 
and Sakharam in favour of Nathuin regard to a sum of Rs. 1,500 which was ad vanced 
by Nathu towards the capital of this grocery sbop. He urged before us that if 
Nathu, Gangaram and Shanker, that is, all the members of the joint family, were 
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really interested in this grocery shop putting forward Shanker as a partner qua 
the outsider Sakharam, there would benoreason why Shanker should execute the 
promissory-note in favour of Nathu, Shanker and Nathu being the two coparceners 
out of the three who were interested in the family. He also relied upon the fact 
that on June 7, 1928, there was a dissolution of the partnership and Sakharam 
retired and Shanker continued the grocery shop on his own and there was also an 
endorsement made on-this very date June 7, 1928, at the foot of the promissory- 
note under which Shanker took over the liability under the promissory-note on 
himself alone. On all these materials Mr. Kotwal urged that Shanker was really 
the owner of this grocery shop and the family had nothing to do with the same. 

There is no doubt that Rs. 1,500 was the capital which was invested in this 
partnership of grocery business and that Shanker was the person who was the 
partner of Sakharam. It is, however, well known that even though the whole of 
the joint family may be interested in the partnership venture, the person who has 
been shown as the partner in the partnership is the only person who is the legal 
owner of the partnership business and is the Pea of the outsider who has been 
taken into the partnership. The member of the coparcenary who has been thus 
put forward as the partner may represent the whole of the joint family or the 
coparcenary in the partnership, but, so far as the relations between the partners 
are concerned and so far as the legal ownership of the partnership business, ete., 
is concerned, he would be the only person having the rights as a partner and 
entitled to the properties of the partnership. The other members of the joint 
family or the coparcenary could look only to him and not to the outside partner. 
This being the position, the mere fact of the partnership agreement showing Shanker 
and Sakharam as the only two partners does not militate against the contention 
of Narayanibai that Shanker represented the joint family or the coparcenary in 
this business of the grocery shop. In regard to the promissory-note also, if there 
was only Shanker who was interested in this grocery shop; one could well understand 
the argument that he would not be expected to sign the promissory-note in favour 
of his father Nathu. We had, however, interested in this grocery shop an outsider 
Sakharam besides Shanker, and even if Nathu, made an advance of Rs. 1,500 to 
the grocery shop out of the joint family funds and even though the joint family 
or the coparcenary was interested in that grocery shop, there would be nothing 
surprising in Nathu taking a promissory-note from Shanker as well as Sakharam 
so as, in any event, to make Sakharam liable to the joint family in regard to the 
amount of the promissory-note which was really an advance made by the joint 
family or the coparcenary, for financing the business, The dissolution on June 7, 
1928, followed the same pattern. It was necessary to have a deed of dissolution 
between Sakharam and Shanker and it was, therefore, but natural that when 
Sakharam retired, Shanker described himself as the sole owner of the business 
which was quite appropriate so far as Sakharam was concerned, though it may 
have been inappropriate as regards the interest which the joint family or the 
coparcenary had in the business. The document, however, was concerned with 
the relations between Shanker and Sakharam, and not with the position as it 
obtained between Shanker ‘and the other members of the joint family or copar- 
cenary. The endorsement at the foot of the promissory-note dated June 7, 1928, 
also was to the same effect that, as between Sakharam and Shanker, Shanker took 
over the obligation or the liability under the promissory-note. That endorsement 
did not touch or effect the position as it obtained between Shanker and the other 
members of the joint family or the coparcenary. 

Wehave thus observed thatallthese cireumstances arenot unequivocal in terms 
against the contention of Narayanibai. They are consistent with the position 
contended for by Shanker as also with the position contended for by Narayanibai. 
What is more, however, this promissory-note, though passed by Shanker in 
favour of Nathu, remained intact all throughout. No tao bent was made by 
Shanker to the joint family or the coparcenary thereunder and no monies were 
either demanded by Gangaram from, or paid to Gangaram by, Shanker at least 
to the extent of Gangaram’s half share therein. Asa matter of fact, the promissory 
note, though executed on April 28, 1922, continued to exist right up to the time 
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when Shanker produced it in the record of this case, and that necessarily leads 
us to the inference that even though, when Sakharam, the outside partner, was 
interested in the grocery shop, that promissory-note was an effective one, it ceased 
to be of any effect and was treated as of no validity whatever and rightly so, after 
the dissolution of the partnership between Shanker and Sakharam. If this is the 
position, it goes to establish that the grocery shop was started by Shanker as 
representing the joint family or the coparcenary with a sum of Rs. 1,500 advanced 
out of the funds of the joint family and was really the business of the family. I£ 
the grocery shop was thus the business of the family, immovable property No. 7 
which was purchased by Shanker ostensibly out of the income of the grocery. shop 
also belonged to the family. Shanker has failed to prove before the Court below, 
and the onus of proving it, if it was bis case, was on him, that he contributed any 
separate income of his towards the consideration for the purchase of the immovable 
property No. 7. There was sufficient nucleus of joint family properties at the time 
when this property was purchased in 1924 to provide the consideration for the 
.purchase of the same. There was admittedly a joint family between Gangaram 
and Shanker. There were admittedly joint family properties, particularly 
immovable properties Nos. 1, 2, 5 and 6, and if that was so, the onus lay heavily 
on Shanker to prove that the consideration monies which were provided for the 
purchase of this immovable property No. 7 were provided by him out of his separate 
income or earnings. Shanker has failed to do so and, therefore, the result 1s that 
his immovable property No. 7 can be rightly claimed to be, and was rightly held 
by the lower Court to be, joint family property. - 

In regard to the immovable properties Nos. 8 and 4 also, the evidence of the 
same witnesses exhibits 149 and 150 was relied upon by Shanker, apart from his 
own testimony. These witnesses, as we have already pointed out, have not been 
believed by the learned trial Judge and they do not carry the case of Shanker any 
further. The onus lay on Shanker to prove that there was an agreement by 
Gangaram to pay one half share of the purehase monies of these properties before 
he would claim a share therein. This onus he has failed to discharge. There is 
also a further position which obtains here, and itis that both Gangaram and Shanker 
continued to be joint until the present suit was filed by Gangaram for partition of 
the joint family properties between Shanker and himself. If both Gangaram and 
Shanker continued to be members of the joint family, it is curious to observe 
that when properties were thus purchased in the joint names of Gangaram and 
Shanker there should be an agreement of the type alleged by Shanker that 
Gangaram would pay his half share of the consideration monies for the purchase 
of these properties. In all probability the consideration monies came out of the 
coffers of the joint family, and if that was so, there was no case of any such agree- 
ment of the e alleged by Shanker having been arrived at between Gangaram 
and himself. e are, therefore, of the opinion that the decision of the learned 
trial Judge in this behalf also was correct and that there was no such agreement 
ever arrived at between Gangaram and Shanker as alleged by Shanker. i 

This is sufficient to dispose of the appeal, and the result, therefore, is that the 
appeal of Shanker, i.e., First Appeal No. 187 of 1949; will be dismissed and dis- 
missed with costs in favour of Narayanibai. 

Certain cross-objections were filed by Narayanibai and Mr. V. S. Desai urged 
before us that there were sufficient materials on the record in the Court below to 
enable the Court to come to the conclusion that the grocery shop, the confectionery 
shop as well as the money lending business were allthebusinesses belonging tothe 
joint family. The grocery shop, we have already dealt with. The confectionery 
Shop had been started by Nathu during his lifetime for the benefit of his daughter 
Lalibai who was a child widow. Lalibai, however, died 8 or 4 years before the 
filing of the suit and whatever was left of that business certainly belonged to the 
jointfamily. The money lending business also was being conducted by the family, 
though not as a regular business in the manner in which shroffs or money lenders 
do. There were, however, various amounts which had been advanced by the 
family to various impecunious persons. Promissory-notes wereexecuted in favour 
of the family by these debtors. Decrees were also obtained in several suits, which 
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Gangaram and Shanker had both filed against the debtors and there is no escape 
from the conclusion that some sort of a money lending business was being done by 
the family throughout. In regard to these businesses Mr. V. S. Desai contended 
before us that even though Shanker being the managing member of this family 
was not bound to renderan accountofhisdealings therewith prior to the institution 
of the suit, Gangaram, and, after him, Narayanibai would certainly be entitled 
to an account from Shanker of all the assets and outstandings of thesebusinesses 
existing as at the date of the institution of the suit and of the recoveries, if any, 
he made after the date of the suit. We agree with the contention which Mr. V. 
S. Desai has urged in this behalf. So far as these businesses belonged to the joint 
family, there must have been certain assets and outstandings thereof, and Shanker, 
. the managing member of the joint family, asat the date of the institution of the 
suit for the partition, would certainly be accountableto Gangaram and Narayanibai 
in regard to these assets and outstandings and also the recoveries, if any, made by 
him thereafter. We, therefore, confirm the decree of the Court below, but add the 
following at line 7 on page 10 of the print after the words “‘ Civil Procedure Code” 
and before the sentence “ The rest of plaintiff's claim is disallowed.” :— 

“ Defendant No. 1 will render to the plaintiff the accounts of the assets and 
outstandings, if any, of the grocery shop, the confectionery shop and the money 
lending business belonging to the joint family as at the date of the institution of 
the suit and will also account to the plaintiff for the recoveries, if any, made by 
him after the date of the suit, he being in his turn entitled to credit for the dis- 
bursements, if any, made by him and the debts, if any, paid by him. ” 

_ There will be no order as to costs of the cross-objections, each party bearing 
its own costs thereof. ` 
Decree confirmed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


MANIKCHAND BHARMAPPA LENGADE v. RACHAPPA 
VIRSANGAPPA CHINAWAL.* 


Indian Limitation Act (IX of 1908), Sec. 20—Mortgaged land in possession of mortgagee by reason 
of morigage deed —Hent, under terms of mortgage, to be appropriated by mortgagee towards 
interest on morigage—W hether receipt of rent part payment within s. 20(1). 

The expression “ where mortgaged land is in the possession of the mortgagee ” in s. 20(2 
of the Indian Limitation Act, 1908, does not merely apply to cases where the mortgagee is 
ih possession under a usufructuary m ortgage; it applies to all cases where the mortgagee is 
in possession in his capacity as the mortgagee and under the terms of the mortgage. Therefore 
if the mortgagee is in possession by reason of the mortgage deed and ifin that capacity he 
receives any rent or produce from the mortgaged property, then the receipt of the rent is 
deemed to he a payment for the purpose of s. 20(7) of the Act. 

On February 7, 1917, one Veerappa and Gurshiddappa mortgaged certain 
property in Belgaum to one Bharmappa who was the father of Manikchand and 
Gopichand (plaintiffs). The relevant terms of the mortgage deed were as follows : 

“ We have agreed to pay interest on the said sum of Rs. 4,500 at the rate of 9 per cent. 
perannum. As security for the principal and interest, we do hereby mortgage with possession 
our below mentioned property...we have mortgaged the above mentioned property and handed 
over possession of the same to you. The time for repayment of the loan is fixed at five years - 

We shall pay the said amount (i.e. the principal sum of Rs. 4,500), by annual instalments of Rs. 000 

and thus satisfy the entire amount...... If we fail to pay off your money within the stipulated 

period you are at liberty to bring to sale the mortgage property and recover the money. You are 
holding the mortgaged property as our tenant at an annual rental of Rs. 300. You are to continue 
to hold possession of the premises for the period of five years at the same rental. The said sum 
of Rs. 800, you are to appropriate towards the interest of the mortgage debt. We shall pay the 
balance at the end of every year. You are to continue to hold the premises on the same terms 

even after the stipulated period and till your debt is completely satisfled...... dd 

*Decided, August 1, 1951. First Appeal Bagali, Civil Judge (Senior Division) at Belgaum , 
No. 184 of 1948, from the decision of M. S. ' in Civil Suit No. 424 of 1940 
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On January 28, 1925, another document was executed by the mortgagors, Veera- 
ppa and Gurshiddappa in favour of Bharmappa, the relevant terms of which were: 
“The above mentioned property belongs to us and is in your possession in pursuance of a 
possessory mortgage bond mentioned above. Keeping your rights and possession of the mortgage 
property under the said bond, in fact, we have created a further charge over the «ame property 
as stated below. We owe khata balance to you. Thisbond ts passed for Rs, 4,000 out of the 
said khata balance, This amount ia secured upon the said property. We have agreed to pay 
interest on the said sum of Rs. 4,000 at the rate of 9 per cent. per annum. We shall pay the 
interest on the said amount every year and obtain receipts. And we shall repay the principal sum 
and all arrears of interest at the end of five years from today and get, back this bond with your 
endorsement. In case we fail to pay your prinvipal and arrears of interest within the stipulated 
period you are at liberty to recover your money by getting the mortgaged property sold through 
the Court... ” 

The plaintiffs filed the present suit on the two mortgages on August 26, 1946, 
against Virasangappa (defendant) who had purchased the mortgaged property, 
subject to both the mortgages, at an auction sale. The plaintiffs inter alia claimed 
Rs. 8,500 the principal amount of the two mortgages and Rs. 8,500 as ipterest on 
the principal amount under the rule of dam dupat. 

e tria] Judge held that the plaintiffs were entitled to the prineipal amount of 
Rs. 4,500 under the first mortgage, that they were entitled to interest for twelve 
years upto the date of the filing of the suit and thattheirclaim with regard to the 
second mortgage was out of time. In his judgment the trial Judge observed as 
follows :— 


“ There is no dispute between the parties about the nature, import and implications of the 
first mortgage bond in sult. It ia what is called simple mortgage usufruotuary i.+., a combination 
of a simple mortgage and a usufructuary mortgage. The rent or income of the mortgaged pro- 
perty was fired at the rate of Rs, 800 per year. This amount was to be appropriated towards 
the interest of the mortgage. The rate of interest stipulated in the bond is 9 per cent. Tae 
annual interest comes to Rs. 405. The balance of interest left every year was Rs. 103. This 
the mortgagors have undertaken to pay at the end of every year. It is 29 years and 6 months 
and 19 days after the date of the first mortgage bond that tbe suit has been filed. At bast, the 
plaintiffs would be entitled to Rs. 3,100, in round figure as interest on the first mortgage bond. 
They have, however, claimed Rs. 4,500 which they are not entitled to. But I think that the 
plaintiffs are not entitled to clain, interest on the first mortgage bond for a petiod of more than 
12 years before suit. The article applicable to the facts of this case is 182 of the Limitation 
Act. It reads as follows :— 

"To enforcement payment of money charge Twelve years. When the money sued for 
upon immoveable property becomes due. " 

In this case, the interest, on the bond over and above Rs. 800 became due at the end of each 
year from the date of the bond. There is a specific stipulation in the bond that this exoess in- 
terest should be paid at the end of the year. So far as this excess interest is concerned s 2X2) 
of the Limitation Act does not save the limitation from running. In the first place s. 2X2) refers 
specifically to ‘ mortgaged land.’ In this case the property mortgaged is a house. In the second 
place the profits of the house are to be appropriated in lieu of the part payment of interest. The 
balance of interest is made payable at the end of each year. So far as this balance or excess of 
interest is concerned, it became payable at the end of each year., So far es this liability is con- 
cerned, there is no acknowledgment or part payment within the meaning of ss 19 and 20 of the 
Limitation Act. I, therefore, hold that the plaintiffs are entitled to claim not more than 12 years 
interest on the first mortgage bond #.¢., Ra, 1,260. ” 


The plaintiffs appealed to the High Court. 


S. R. Parulekar and D. M. Honavar, for the appellants. 
G. R. Madbhavi and H. B. Datar, for respondents Nos. 1 and 8. 


CuacLA C. J. This is an appeal from a judgment of the Civil Judge, Senior 
Division, Belgaum, by which he decreed the plaintiffs’ suit on two mortgages to 
a certain extent and itis the plaintiffs who have comesin appeal before us contending 
that they were entitled to the full claim comprised in their suit. 

One Veerappa and Gurshiddappa mortgaged to plaintiffs' father on February 7, 
1917, a shop to secure a debt for Rs. 4,500. The period of the mortgage was fixed 
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at five years and there was a provision for sale of the property in the event of the 
mortgage amount not being paid within the stipulated period. It was further 
provided in this mortgage that the mortgagee was to be in possession of the shop, 
that he was to recover the rent of Rs. 800 of the shop and appropriate it towards 
theinterest fixed on themortgage. Theinterest was fixed at9 percent. Therefore, 
in this mortgage there was provision with regard to the payment of interest to the 
extent of Rs. 800. That left a balance of Rs. 105 payable by the mortgagor under 
the mortgage. On January 28, 1925, another document was executed by the 
two mortgagors in favour of the plaintiffs’ father, and by that document the two 
mortgagors gave an additional charge to the mortgagee in respect of a further 
advance of Rs. 4,000. The document describes the mortgage as a possessory 
mortgage and it emphasises the fact that the possession of themortgaged property 
was already with the mortgagee. The rate of interest is the same as under the 
earlier document, viz. 9 per cent. The plaintiffs filed the suit to enforce these 
two mortgages and they claimed in the suit Rs. 4,500 and Rs. 4,000 for principal 
under the two mortgages, in all Rs. 8,500, and they also claimedinterest in the sum 
of Rs. 8,500 on the principle of dam dupat. There were some other claims with 
which we are not concerned in this appeal. The learned Judge below held that 
the plaintiffs were entitled to the principal, viz. Rs. 4,500 under thefirst mortgage ; 
they were only entitled tointerestfor 12 years up to thedate of the filing of the suit, 
and that the plaintiffs’ claim with regard to the second mortgage was out of time 
and therefore no relief was given by the learned Judge in respect of the second 
mortgage. " 

Now, as far as the first mortgage is concerned, thequestion that arises is whether 
the receipt by the mortgagee of Rs. 300 every year under the mortgage constitutes 
an acknowledgmerit within the meaning of s. 20 of the Indian Limitation Act so 
as to start a fresh period of limitation in respect of the debt secured by themortgage. 
Section 20 deals with the effect of payment on account of a debt, to the extent 
that section is material for the purpose of this appeal, and it contains a proviso 
that the acknowledgment of the payment must appear in the handwriting of, or 
in's writing signed by, the person making the payment. Therefore, a mere part 
payment of the debt would not save limitation. The proviso further requires 
that the fact of the payment must appear in the handwriting or in a writing signed 
by the person making the payment. Provided these two conditions are satisfied 
then a fresh period of limitation would start under s. 20. Now, there is another 
sub-clause to this section which provides that when mortgaged land isin possession 
of the mortgagee the receipt of the rent or produce of such land shall be deemed to 
be a payment for the purpose of sub-s. (1). Now, in our opinion, the expression 
“ where mortgaged land is in the possession of the mortgagee ” does not merely 
apply to cases where the mortgagee is in possession under a usufructuary mortgage ; 
it applies to all cases where the mortgagee is in possession in his capacity as the 
mortgagee and under the terms of the mortgage. One may easily conceive of a 
case where in a simple mortgage there may be a provision tbat on default of pay- 
ment of interest the mortgagee would be entitled to go into possession. Therefore, 
if the mortgagee went iuto possession under & simple mortgage, he would be in 
possession in his capacity as a mortgagee and under the right given to him under 
the mortgage deed. Therefore, we see no reason why we should restrict this 

rovision to, case where a mortgagee is entitled to possession by reason of the 
fact that the mortgage is a usufructuary mortgage. "Therefore, if the mortgagec 
is in possession by reason of the mortgage deed and if in that capacity he receives 
any rent or produce from the mortgaged property, then the receipt of the rent 
is deemed to be a payment for the purpose of sub-s. (1). It is contended by 
Mr. Madbhavi that even if a mortgagee receives rent or produce it will not.constitute 
an acknowledgment unless that acknowledgment appears in the handwriting of 
the person making the payment. In our opinion that contention is not tenable. 
Sub-section (2) makes the receipt of rent or produce by the mortgagee a payment 
for the purpose of sub-s. (7) iiciudiue the purpose of the proviso. In other words, 
if rent is received by the mortgagee, then in the eye of the law the conditions of 
sub-s. (1) and the proviso are satisfied. The receipt of the rent is just as good as 
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1f the mortgagor had made the payment and the payment appeared in his writing 
or in the writing of the person who actually made the payment. Any other inter- 
pretation would make sub-s. (2) entirely nugatory. It is impossible to conceive 
how if the mortgagee is in possession and if he recovers rent that fact can ever 
appear in the handwriting of the mortgagor. "Therefore, we are giving to sub-s. 
(1) a construction which is in consonance witb reason and good sense. If that be 
the correct position in law, then when the mortgagee received Rs. 800 every year 
under the terms of the mortgage deed of February 7, 1917, being in possession 
of the mortgaged: property also under the terms of that mortgage deed, it must 
constitute a part payment within the meaning of s. 20(7). If it constituted a 
part payment, then limitation was saved in respect of the whole debt secured by 
the mortgage. The mortgage debt was the principal and the interest and'both 
the principal and the interest were secured. "Therefore, payment of part of the 
interest was a part payment of the mortgage debt and the result of the part payment 
was that a fresh' period of limitation commenced in respect of the whole debt 
whenever a part payment was made within the meaning of s. 20(2). Therefore, 
we are unable to agree with the learned Judge below that the mortgagee is entitled 
only to recover interest within 12 years of the date of the filing of the suit. In our 
opinion the whole of the plaintiffs’ claim under the first mortgage is within time 
and the whole claim consists'of principal and of theinterest which they are entitled 
to under the mortgage deed. 


Appeal allowed. 


Before the Hon'ble Mr. M. O. Chagla, Chief Justice. 
TUKARAM SAVALARAM PANASARE v. NARAYAN BALKRISHNA DOLAS.* 
Bombay Agricultural Debtors’ Relief Act (Bom. XXVIII of 1947), Seo. 5 (a) (iii)—Ezpression 
“land” whether refers to land within Province of Bombay or anywhere owteide tha Provinct-— 
Whether Court can construe section in light of preamble to Aot. 


The land referred to in s. 5 (a) (954) of the Bombay Agricultural Debtors’ Relief Act, 1947, 
is land within the Province of Bombay and not land anywhere in the world. 

If the language of a sect;on is clear, it is not permissible to look at the preamble ; but 
when the language is not clear and is ambiguous, it is open to the Court to construe a section 
in the light of the preamble, becauss the preamble supplies a clear guide ag to what was the 
object of the Legislature in placing a certain law on the statute book. 

OnE Tukaram made an application on June 17, 1947, under s. 4 of the Bombay 
Agricultural Debtors’ Relief Act, 1947, tothe Court at Mahad in Kolaba district 
for adjustment cf his debts contending inter alia that a certain sale deed was in the 
nature of a mortgage. The trial Court dismissed the application on the grounds (1) 
that Tukaram was not a person ordinarily residing within the local area for which the 
Court under the Bombay Agricultural Debtors’ Relief Actat Mahad was established 
and (2) that he did not personally cultivate any land within British India or Indian 
Union as required by the Act. 

On appeal the District Judge held that Tukaram was an ordinary and permanent 
resident of Mahad and that it was sufficient for the purposes of the Actif the debtor 
was cultivating land during the material "duum anywhere. He, therefore, remanded 
the case to the trial Court for re-trial, findings on preliminary issues and disposal 
according to law, observing as follows :— 

* the words used in sec. 2, sub-s. 5 ($51) of the Aot show that a person would be entitled to 
the status of a debtor if he has been cultivating land personally for 2 years preceding the date 
of the coming into operation of the Aot. The olause does not provide that the land which is 
personally cultivated must be situate within the Provinoe of Bombay." 


Tukaram applied in revision to the High Court. 


* Decided, August 7, 1951. Civil Revision of B. V, Manjeshwar, District Judge, Kolaba. 
Application No. 8 of 1961, from the decision 
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A. G. Desai, with M. G. Chitale, for the petitioner. 
M. M. Virkar, for the opponents. 


Cuacta C.J. This is an application in revision against a decision of the District 
Judge, Kolaba, by which he held that opponent No. 1 was & debtor and his debts 
could be adjusted under the B. A. D. R. Act. It appears that the debtor made an 
application under s. 4 for adjustment of his debts on June 17, 1947, to the Mahad 
Court and he contended that a certain transaction was a mortgage though ostensibly 
a sale. The learned trial Judge held that the appellant was residing not in Mahad 
but in the Bhor State and also that he was ‘cultivating lands personally not in 
Mahad but in the Bhor State and on that ground he dismissed the applica- 
tion of the debtor holding that he was not a debtor within the meaning of the Act. 
The learned District Judge came to a contrary conclusion. He held that the debtor 
wag anordinary and permanent resident of Mahad. With regard to the second ground 
the learned Judge took the view that it was sufficient for the purposes of the Act if 
the debtor was cultivating land during the material period anywhere. 

Now, when the application was made by the debtor on June 17, 1947, Bhor was 
not a part of the State of Bombay, and in order to maintain the application under the 
B. A. D. R. Act the debtor. had to be a ‘resident in a local area for which a Board 
was established and he had to satisfy the definition of a debtor given under s. 2 (5). 
For the purposes of this revision application we are concerned with the definition 
contained in s. 5 (a) ($51) which provides : 

“Who has been cultivating land personally for the cultivating seasons in the two years 
immediately preceding the date of the coming into operation of this Act or of the establishment 
of the Board concerned under the repealed Aot." 


It is not disputed, that the debtor was personally cultivating land for the material 
seasons, but the question that falls for determination is, what is the land referred to 
in this sub-clause. Did the Legislature intend that if a debtor cultivated land 
anywhere in the world during the material period he would satisfy this qualification 
laid down by the Legislature ? It is difficult to hold that that was the object of the 

islature, because when we turn to the preamble it is clear that this Act was in- 
tended for the relief of agricultural debtors in the Province of Bombay. Therefore 
relief was to be given not merely to a debtor in the Province of Bombay, but to an 
agricultural debtor in the Province of Bombay, and only that debtor would be an 
agricultural debtor who cultivated land in the Province of Bombay. The Legisla- 
ture was only interested in those people who were oultivating land within its terri- 
torial jurisdiction and to whom relief was to be given because they were indebted. 
It is impossible to believe that the Legislature wanted to give relief to agriculturists 
from other parts of India merely because they might have become indebted in the 
Province of Bombay. If the language of a section is clear, it is not permissible to 
look at the preamble; but when the language is not clear andis ambiguous, it is 
open to the Court to construe a section in the light of the preamble, because the 
preamble supplies a clear guide as to what was the object of the Legislature in 
placing a certain law on the statute book. Construing this sub-section in the light 
of the preamble, it is clear*that the land was not intended as land anywhere in the 
world, but it was intended to be land within the Province of Bombay. 

Mr. Virkar has tried to controvert this argument by pointing out the definition 
of an “‘agriculturist” in s. 2 of the Dekkhan Agriculturists' Relief Act. There 
“agriculturist” was defined as a person who by himself or by his servants or by his 
tenants earned his livelihood wholly or principally by agriculture carried on within the 
limite of a district or part of a district to which this Act may for the time being 
extend, and Mr. Virkar’s argument is that when the Legislature wanted to qualify 
land it did so in clear terms as in*this statute. Now, the Dekkhan Agriculturists’ 
Relief Act and the B. A. D. R. Act are not in pari materia. The Dekkhan Agri- 
culturists’ Relief Act was a Central Act which wasmade applicableto different districts 
from time to time by relevant notifications. As it was a Central Act the Legislature 
had to restrict the operation of the Act to the partioular area where it was made 
applicable. If land had not been qualified in s. 2, it might have been argued that a 
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person who cultivated land anywhere in India, whether the Act was made applicable 
or not, would come within the definition and therefore it was necessary to qualify 
the use of the expression “land” in that section. But it was not necessary to do 
so in the B. A. D. R. Act because the B. A. D. R. Act is a Provincial Act and ite 
territorial application is confined to the Province of Bombay, and as the intention of 
the Legislature was that relief should be given to any person cultivating land any- 
ie a the Province of Bombay, the expression “land” in s. 5 (a) (iii) was not 
qu 
The second contention urged by Mr. Virkar is that the Court should take into 
consideration the change in law and the change in status brought about by certain 
events that happened after June 17, 1947. Bhor integrated with our State in 1949 
and the B. A. D. R. Act was made applicable to the Bhor State on March 30, 1950. 
It is, therefore, contended that after the integration of Bhor, Bhor became a part 
of the State of Bombay, and if the debtor was cultivating land in Bhor, he was oul- 
tivating land in a part of the State of Bombay, and therefore the definition is satisfied. 
What I have to consider is whether the application that was made on June 17, 
1947, was an application which was maintainable under the provisions of the 
B. A. D. R. Act. The last date for making an application under s. 4 was 
August 7, 1947, and in orderthat a proper application should be made it had to be 
made by a debtor as defined by the Act. Therefore, when the debtor made the 
application on June 17, 1947, he was not a debtor, Bhor had not integrated with 
Bombay, and he was not cultivating land in the State of Bombay. Therefore, his 
application was clearly not maintainable and was liable to be dismissed. I fail 
to see how the integration of Bhor in 1949 and the application of the B. A. D. R. Act 
on March 30, 1950, can possibly affect the maintainability of the application under 
8. 4 which has got to be determined at the moment when the application was made and 
not in the light of subsequent events. The only effect of applying the B. A. D. R. 
Act to the Bhor State was that agriculturists in Bhor also became entitled to the 
various reliefs given to agricultural debtors under the B. A. D. R. Act. But the 
application of the B. A. D. E. Act to Bhor State did not and could not mean that 
an application which was not maintainable in Mahad Court became maintainable 
by reason of the fact that Bhor in 1949 became part of the State of Bombay. : 
In my opinion, the learned Judge was in error in the conclusion that he came to. 
The result is that the order made by the learned Judge must be set aside and the 
order of thetrial Courtrestored. Mr. Desai to have the costs of this Court. No order 
as to costs of the two lower Courts. 
Order set aside. 


+ Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
KRISHNA TUKARAM BHORE v. MAHADEO KRISHNAJI GITE.* 


Bar of limitation —W hether such application a fresh application. . 

The applicant's purchase of property at a court-sale was confirmed on August 81, 1986 . 
The applicant presented an application for possession of property under O. XXI, r. 95, of 
the Civil Procedure Code, 1908, in 1986. The Court in which this application was pending 
was burnt down and all the records including this application were destroyed. On December 
14, 1944, the applicant applied for reconstruction of his application which was destroyed, but 
the Court rejected his application on March 26, 1945, and asked him to file a fresh petition, 
On July 22, 1949, the applicant filed an application praying for a revival of his application 
of 1986. It was contended that when the application was made, viz. July 22, 1049, the 
remedy of the applicant was barred by limitation under art. 180 of the Indian Limitation 
Act, 1908, and that bar could not be removed by the device of permitting the application 
of 1986 to be revived :— * 


*Decided, August 7, 1951. Civil Revision (Junior Division) at Wai, in Mis, Application 
Application No. 1180 of 1950, from an order o. 48 of 1949. 
passed by S. D. Sansare, Joint Civil Judge 
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Held, that when the Court made the order of March 26, 1945, rejecting the application of 
the applicant for reconstruction of his old application the Court did not dispose of the appli- 
cation of 1986, and 

that the application of July 22, 1949, was not a fresh application but a revival of the 
application of 1986 which had never been disposed of by the Court. 

Jateendrachandra Bandopadhyay v. Rebateemohan Dast and Abdul Azim Sahib v. Chokkan 
Ohetttar,* referred to. 

W One Krishna Bala Shinde filed a suit against Krishna Tukaram Bhore (petitioner) 
on a promissory note and obtained a money decree. In execution of the decree 
a house belonging to the petitioner was sold and it was purchased at the auction 
sale by Mahadev Krishnaji Gite (opponent). The sale was confirmed on August 
81, 1986. The opponent filed application No. 92 of 1986 to recover possession of 
the house purchased by him. ` 

During thependency of this application, the petitioner's four sons filed a suit (No. 
488 of 1988) against Shinde, the opponent and thepetitionerfor a declaration that the 
debt under the decree was not forlegal necessity and that, therefore, the dcree was 
not binding on them. The suit was dismissed on June 80, 1941, by the trial Court. 
An appeal to the District Court was dismissed on February 26, 1944, and this 
decision was confirmed by the High Court in second appeal on January 9, 1948. 
In all these proceedings thepetitioner’s sons bad obtained an injunction against the 
opponent restraining bim from obtaining possession of the property. 

In 1942 the Civil Court at Wai was burnt down and the opponent's application 
No. 92 of 1936 which was pending in this Court was destroyed along with all the 
other records. On December 14, 1944, the opponent applied for reconstruction 
of his application which had been destroyed. The Court rejected the application 
on March 26, 1945, with the following order :— 

“ Diary Application cannot be reconstructed. New application may be filed if so desired.” 

On July 22, 1949, the opponent filed the present application praying for a revival 
of his application No. 92 of 1986, and in the alternative for possession of the suit 
property. . 

On August 5, 1950, the trial Court granted the application and directed possession 
to begiven to the opponent. The trial Judge in his judgment observed as follows : 

* ,...a8 can be seen from the ruling cited above (Jateendra Chandra Bandopadhay v. Rebate 
Mohandas, I. L. R. 62 Cal. 66) an application such as the present one can be taken as one for 
continuance or revival of a former one if the former application was rendered infructuous not for 
any fault or latches on the part of the auction purchaser but by an obstacle which could not be 
removed even in the proceedings under O. XXI, r. 97, of the Civil Procedure Code. In the case 
cited above the cause of action for delivery of possession was cancelled by a Court decree. In 
the present case, though it was not actually cancelled, it was held in abeyance almost to the 
same effect. So long as the stay order was there it was not possible for the decree holder to pro- 
ceed with his efforts for obtaining possession. "The facts of the present case, therefore, are quite 
analogous to the facts in the ruling cited above and observations laid down in the latter must be 
held applicable to the present case. While dealing with the question of limitation it is also 
observed in the said case that * the language of the third column in the first schedule of the Limi- 
tation Act should be so interpreted as to carry out the true intention of the Legislature that is by 
dating the cause of action from a date when a remedy is available to the party.’ The circum- 
stances of the present application are almost similar to those in the case dealt with in the ruling, 
‘There too the second application for delivery of possession was held to be in time even though the 
first one was disposed of because there, as in the present case, the cause of action of the auction 
purchasers was rendered inoperative not by any fault or latches on the part of the auction 
purchasers but by the orders of the Court in the Intermediate litigation. In those circumstances 
it was also held in that case that the second application can be treated as one for continuance or 
revival of the former one because the real effect of the order of dismissal of the former application 
was not to finally dispose of the application in the eye of the law but to keep it pending. Relying, 
therefore, on the said ruling I hold that the present application for delivery of possession is not 
barred by limitation and that the same can be treated as an application for the revival of the 
former Mise. application No. 92/80." : 


The petitioner applied in revision to the High Court. 
1 (1984) I. L. R, 62 Cal. 66. 2 (1984-35) I. L. R. 58 Mad. 898, v. B. 
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B. N. Gokhale, for the petitioner. 
G. A. Desai, for the opponent. 


Cuaca C. J. A rather interesting point arises on this revision application. 
The facts briefly are that one Shinde filed a suit against the petitioner in 1982 and 
he obtained a money decree. In execution of that decree a house belonging to 
the petitioner fwas sold on July 1, 1985, and the opponent purchased the 
house at the auction sale. The opponent’s sale was confirmed by the Court on 
August 81, 1986, The petitioner’s son filed a suit, being suit No. 488 of 1988 against 
the decree-holder and the auction purchaser for a declaration that the decree and 
the sale of the house were not binding on him as the alienation made by the peti- 
tioner was not for legal necessity. In this suit an injunction was issued against 
the opponent restraining him from taking possession of the property. On June 80, 
1941, the suit was dismissed. There was an appeal to the District Court and the 
decree of the trial Court was confirmed in 1944. There was a second appeal to 
this Court and the second appeal was dismissed on January 9, 1948. The auction 
purchaser presented an application for possession of the property under O. XXI, 
r. 95, in 1986, being miscellaneous application No. 92 of 1986. The Court in which 
this application was pending, the Court at Wai, was burnt down and all the records 
had been destroyed including this application for obtaining possession under 
O. XXI, r. 95. On December 14, 1944, the auction purcbaser applied for 
reconstruction of his appliction which had been destroyed. On March 26, 1945, 
the Court rejected his application and asked him to file a fresh petition. On July 
22, 1949, he filed the present application from which this revision application arises. 
In this application he prayed for a revival of his application No. 92 of 1986; in 
the alternative he applied for possession. The trial Court granted the application, 
and it is from that order that this revision application is preferred. 

The contention of Mr. Gokhale is that the Court had no jurisdiction to permit 
application No. 92 of 1986 toberevived Hesays that when the present application 
was made, viz. July 22, 1949, the remedy of the auction purchaser had been barred 
by limitation under art. 180 and that bar could not be removed by the device 
resorted to by the Court of permitting tbe application No. 92 of 1986 being revived. 
One significant fact in this case is that application No. 92 of 1986 was never disposed 
of by the Court. Itis true as Mr. Gokhale points out that under art. 180 only one 
application can be presented and that application must be presented within three 
years from the date when the sale becomes absolute. That date is August 81, 1986. 
Therefore, application No. 92 of 1986 was in time when it was presented: If it 
had been disposed of, then Mr. Gokhale is right that no fresh application could have 
been made after that date. Mr. Gokhale says that inasmuch as the Court refused 
the application of the auction purchaser toreconstructhis application of 1986, the 
present application in 1949 must be looked upon as a fresh application. I am not 
disposed to accept that contention. When the Court made the order of March 26, 
1945, rejecting the application of the auction purchaser for reconstruction of his 
old application, the Court did not dispose of application No. 92 of 1986. It merely 
took the view that it was unnecessary that that application should be reconstructed 
and suggested to the auction purchaser that he should file a fresh application. 
In my opinion, the application of July 22, 1949, was a reminder (if I might use the 
language of the decision to which I shall presently refer) to the Court that 
application No. 92 of 1986 remained undisposed of and should be decided. 

Now, there are two decisions which on facts are much more favourable to Mr, 
Gokhale than the factsin this case. One is a Calcutta decision in Jateendrachandra 
Bandopadhyay v. Rebateemohan Dast. In that case a mortgage decree was obtained 
and the wife of the mortgagor filed a suit for a declaration that the mortgaged 
property could not be sold on the allegation that the mortgagor had no title to the 
property. Pending the suit the mortgaged property was sold and the sale was 
confirmed. Then the decree-holder purchasers applied for delivery of possession 
and that application was dismissed for default, The suit instituted by the wife 


1 (1934) I. L. R. 62 Cal. 66. 
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of the mortgagor was decreed, but the decree was reversed in appeal, and after 
the dismissal of the appeal the auction purchasers again applied to the Court for 
delivery óf possession. Therefore, there we have a case where an application for 
possession was actually dismissed and a fresh a plicatión was presented, and yet 
the Court took the view that the original application which was dismissed for 
default was not finally disposed of but remained pending in the eye of the law, 
and the fresh application for delivery of possession should therefore be treated as 
one for continuance or revival of the former, and the reason which led the Calcutta 
High Court to this conclusion was that the cause of action of the auction purchaser 
was suspended during the period when the suit filed by the mortgagor's wife remain- 
ed undisposed of and the cause of action was revived when the appellate Court 
ultimately dismissed her suit. ' 

The Madras High Court in a full bench in Abdul Azim Sahib v. Chokkan Chettiar 
considered a case where an application for possessionby theauction purchaser was 
dismissed on the ground of obstruction offered to him. Thereafter a fresh appli- 
cation was presented which was beyond time, and the Madras High Court took 
the view that there had never been any objection by the judgment-debtor to 
possession being given to the auction purchaser, nor was there any adverse order 
against the auction purchaser, and therefore there never was any valid disposal 
of the application, and under these circumstances the subsequent application must 
be looked upon as a reminder to the Court to take up the matter again. 

Therefore, in my opinion, the learned Judge below was right in looking upon the 
application of July 22, 1949, not as a fresh application, but as a revival of the appli- 
cation made by the auction purchaser in 1986 and which application had never 
been disposed of by the Court. 

Mr. Gokhale then contends that the learned Judge was wrong in making the 
order on this application without giving an opportunity to his client to argue the 
matter on merits. Mr. Gokhale says that the only order the Court could have made 
was to revive application No. 92 of 1986 and this application No. 92 of 1986 should 
have been heard on merits, I see no force in contention. Mr. Gokhale's 
client is the judgment-debtor. The application of the auction purchaser is to 
obtain possession from the judgment-debtor, and under O. XXI, r. 95, if 
the property is in possession of the judgment-debtor or of some person on his 
behalf or of some person claiming under the title created by the judgment-debtor, 
the Court is empowered to give possession to the auction purchaser and to remove 
any obstruction caused by the judgment-debtor or anyone on his behalf. This 
is not a case where a stranger isin possession where certaininquiry may be necessary. 
It seems that although the sale was confirmed in 1986, and we are in 1951, the 
ingenuity of Mr. Gokhale's client is not yet by any means at an end, and if this 
matter was again sent down to the executing Court, I am sure some very ingenious 
defences would be put forward as to why the auction purchaser should not be given 
possession. I am not disposed to encourage any further continuation of this 
unduly long litigation. 

The result is that the application fails, Rule discharged with costs. 

. * Rule discharged. 


1 (1984-85) I. L. R. 58 Mad. 893, F. n. 
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Before Mr. Justice Bavdekar and Mr. Justice Chatnant. ib 
MADHAVDAS DEVIDAS PUNEKAR v. VITHALDAS VASUDEODAS 
PUNEKAR.* 


a 
Indian Arbitration Act (X of 1940), Sec. 39—Letters Patent, Cl. 15— Appeal to High Court to set 
aside award under 8. 39(1) of Act-——Appeal disposed of by single Judge of High Court—Whether 
further appeal under Letters Patent maintainable. 

Section 89(2) of the Indian Arbitration Act, 1940, bars a further right of appeal under ol. 
15 of the Letters Patent when a single Judge of the High Court disposes of an appeal under 
s. 89(1) of the Aot. 

Purshottam & Co. v. Ratanji Virpal & Co., agreed with. 

Rudhakrishnamurthy v. Ethirajulu Chetty & Co.,* Hamuman Chamber of Commerce v. Jassa 
Ram," Banwari Lal v. Hindu College, Delhi, Hurrish Chander Chowdhry v. Kali Sundari 
Debia’ and Sadar AH v. Dalimuddin,* referred to. 

Ong Vithaldas (plaintiff) sued Madhavdas and others (defendants) for separate 
possession of his half share in certain properties. The trial Judge on the applica- 
tion of the parties referred the matter to arbitration. A decree was drawn up in 
terms of the award filed by the arbitrator. The defendants appealed to the High 
Court to set aside the award on certain grounds. Shah J. who heard the appeal 
refused to set aside the award and dismissed the appeal on March 9, 1950. 

The defendants appealed under the Letters Patent. 

G. P. Murdeshwar, for the appellants. í 

K.G. Datar, for respondents Nos. 1 and 7. 

G. R. Madbhavi, for respondents Nos. 2 to 6. 


BAvDEKAR J. Thisis an appeal from a decision of Shah J. on appeal from an 
order refusing to set aside an award. Itis not necessary to state the facts, because 
a preliminary point has been taken before us that Shah J. having dismissed the 
appeal, no appeal lies now under the Letters Patent to a division bench of this 
Court. j 


` Now, an me lies to a division bench of this Court from a judgment of a single 
Judge under tbe Letters Patent; butitis contended on behalf of the respondents 
that this right of appeal given by the Letters Patentis taken away by the provisions 
of s, 89 of the Indian Arbitration Act.. That section provides : 


- '* An appeal shall lie from the following orders passed under this Act (and from no others) 
to the Court authorised by law to hear appeals from original deorees of the Court passing the 
order :— 

An order — 
' (4) superseding -an - arbitration ; 
* (4) on an award stated in the form of a spoolal case; : 
(i44) modifying or correcting an award ; 
(iv) filing or refusing to flle an arbitration agreement ; 
(v) staying or refusing to stay legal prooeedings where there is an arbitration agreement ; 
(vi) setting aside or refusing to set aside an award : i 
Provided that the provisions of this section shall not apply to any order passed by a Small 
Cause Court. ” 
Then sub-s. (2) provides : 
* No second appeal shall lie from an order passed in appeal under this section, but nothing 
in this section shall affect or tabe away any right to appeal to His Majesty in Council.” 

Mr. Madbhavi, who appears on behalf of the respondents, contends that any 
right which there may have been in a dun aggrieved by a decision of a single 
Judge in regard to refusing to set aside an award has been taken away by the 


*Decided, August 9, 1951. Letters Patent decided by Beaumont C. J. and Chagla J., 
Ap No. 84 of 1950, preferred against the on October 8, 1942 (Unrep.). 
decision of Shah J., in First Appeal No. 279 of . 2 [1945] Mad. 504. 
1948, from the decision of B. A. Chaugule, 8 [1948| A. I. R. Lah. 64. 
Civil Judge (Senior Division), at Dharwar, in 4 [1949] A. I. R. East Punj. 185. 
Special Suit No. 6 of 1945. 5 (1882) L. R. 10 I. A. 4. 
1 (1942) O. C. J. Appeal No. 23 of 1942, 6 (1928) I. L. R. 56 Cal. 612. 
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eategorical provisions of s. 89(2)/ which says that no second appeal shall lie from 
an order passed in appeal under this section. The contention is that the word 
"* second ”, which apparently was not in the section of the Civil Procedure Code 
which formerly dealt with the matter of an appeal from these and similar orders, 
must be interpreted in a numerical sense. The appeal which is provided by sub- 
8. (1) of s. 89 is a first appeal, and any appeal from a decision on an appeal under 
that sub-section to any Court or bench would be a second appeal. On the other 
hand, it is contended on behalf of the appellants that sub-s. (2) of s. 89 does not 
take away the right of appeal, which has been given under the Letters Patent. 
Now, this matter has not come before this Court, so far as we are aware, before 
this. The question under s. 39(7), however, did come up before this Court in Original 
side Appeal in Ranchhoddas Purshottam & Co. v. Ratanj$ Virpal & Co.,! and the view 
which was then taken was that, where an order under the Arbitration Act did not 
‘come within the purview of cls. (ìi) to (vi) of s. 89(7), it was not appealable. No 
reference seems to have been made to the Letters Patent; butinasmuch as prior 
to the Arbitration Act, which was an Act of 1940, an appeal under the Letters 
Patent lay to this Court, the learned Judges who disposed of the appeal must have 
bad in their mind the appeal which was provided from a decision of a single Judge 
to a division bench of this Court under the Letters Patent. “The question under 
sub-s. (2) of s. 89 bas, also, been raised in tbe other High Courts, and there 
have been two views in regard to the question as to whether that sub-section takes 
away the right of appeal given by the Letters Patent, Whereas the Madras High 
Court in Radhakrishnamurthy v. Ethirajulu Chetty & Co." has taken the view that 
no appeal lies, the Lahore and the East Punjab High Courts have, in Hanuman 
Chamber of Commerce v. Jassa Ham,? and Banwari Lal v. Hindu College, Delht,4 
taken the view that the right of appeal under the Letters Patent is not affected by 


the section. 

Now, we'are not concerned in this case with s. 89(1); but inasmuch as both 
the sub-sections of s. 89 deal with rights of appeal, we think it would be proper 
to consider s. 89(Z) as throwing light upon the interpretation of the second sub- 
section. Prior to the Arbitration Act, appeals in regard to arbitration matters 


were provided for by s. 104 of the Code of Civil Procedure. Sub-section (J) of 
that section provided : i 


“ An appeal shall lie from the following orders, and save as otherwise expressly provided 
in the body of this Code or by any law for the time being in force, from no other orders. ... ” 
It appears that the words ‘‘and saveas otherwise expressly provided in the body 
of this Code or by any law for the time being in force " were not in the Codes of 
1877 and 1882, and when a question arose under s. 588 of the Code of 1877 as to 
whether the right of appeal under the Letters Patent was taken away, because 
of these provisions, their Lordships of the Privy Council held in Hurrish 
Chunder Chowdhry v. Kali Sundari Debia® (p. 17): 

“It only remains to observe that their Lordships do not think that s. 588 of Act X of 
1877, which has the effect of restricting certain appeals, applies to such a case as this, where the 
appeal is from one of the Judges of the Court to the full Court. ” 

This decision led to a conflict of view between the High Courts of Calcutta, Madras 
and Bombay on theone hand, and Allahabad High Court on the other, as to whether 
the rigbt of appeal under cl. 15 of the Letters Patent was taken away by s. 588 of 
the old Code of Civil Procedure, and it was in order to set aside this conflict that 
the Legislature, while enacting s. 104 of the Code cf 1908, put in the words “ and 
save 88 otherwise expressly provided in the bedy of this Code or by any law for 
the time being in force. tt is obvious that s. 89(Z) of the Act is modelled upon 
8. 104, and we notice that the words, which were added deliberately in order to 
save the right under the Letters Patent, were specifically omitted when s. 89(1) 
oftheActof1940was enacted. Itisourview, therefore, that, even though aright 


1 (1943) O. C. J. Appeal Nô. 22 of 1942, 3 [1948] A. I. R. Lah. 64, 
decided by Beaumont C. J. and Chagla J., 4 [1949] A. I. R. East Punj. 165. 
on October 8, 1942 (Unrep.). 5 (1882) L. R. 10 I. A. 4. 
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of appeal, which is conferred by an enactment, must be, if it is to be taken away 
either expressly or by necessary implication by another, s. 89(7) by necessary implica- 
tion takes away the right of appeal given by cl. 15 of the Letters Patent. It is 
obvious that, if all that was intended to provide by sub-s. (Z) of s. 89 was to give 
a right of appeal, there was no necessity, in the first instance, to add to it the words 
** and from no others.” Mr. Murdesbwar, who appears on behalf of the appellant, 
contends, however, that even though the Code of 1877 did not contain the words 
** and save as otherwise expressly provided in the body of this Code or by any law 
for the time being in force," it did contain words corresponding to the words 
** and from no others ” in s. 89(7) of the Act, and yet that did not come in the way 
of their Lordships of the Judicial Committee observing that s. 588 would not 
affect the right of appeal given by the Letters Patent. Whatever force this 
argument might have had, it is obvious that it loses all force, when we remember 
that the words which were deliberately added in enacting s. 104 of the Code of 
1908 to save the rights of appeal given either by other provisions of the Code of 
Civil Procedure, or by any ether law for the time being in force, like the Letters 
Patent, were omitted in enacting s. 89(7). The combined effect of the words 
“and from no otbers” and the omission of the words “and save as otherwise 
expressly provided in the body of this Code or by any law for the time being in 
force" is, so far as s. 89(7) is concerned, to take away the right of appeal given 
under cl. 15 of the Letters Patent. That, as a matter of fact, was the view which 
was taken by this Court in Original Side Appeal in Runchoddas Purshottam 
& Co. v. Ratanji Virpal & Co., and even though the judgment did not give any 
reasons, nor did it refer to the Letters Patent, we are respectfully in agreement 
with that view. 

Mr. Murdeshwar contends, however, that whatever justification there may be 
for holding that s. 89(Z) of the Arbitration Act takes away tbe right of appeal given 
under cl. 15 of the Letters Patent, sub-s. (2) of s. 89 does not take away the 
right. The first contention which he makes is that, in the first instance, just as 
the wording of sub-s. (7) of s. 89 differs from the wording of sub-s. (1) of s. 104 
of the Code, similarly the wording of sub-s. (2) of s. 89 of the Arbitration Act 
differs from the wording of sub-s. (2) of s. 104 of the Code of 1908. He points 
out that the Legislature has added the word “second” between the words "no" 
and “appeal”, which occurred in sub-s. (2) ofs. 104, and it is his contention.that 
this word was added specifically in order to show that the appeal which was ex- 
cluded was the second appeal, which is referred to in the Code of Civil Procedure 
in s. 100 and s. 102. Now, it is quite true that if it was intended to provide that 
* no appeal shall lie from any order passed in appeal under this section, " it was 
not necessary to put in the word “ second ”. e would be prepared, therefore, 
to give the words the meaning which Mr. Murdeshwar says that they bear, provided 
the words were capable of bearing that meaning. Now, the words “ second appeal” 
are well-known to everyone, who uses the Cade of Civil Procedure, and the marginal 
note of s. 100 shows that the draftsman of the Code intended that the appeal 
which wasprovided for by s. 100 should be technically known as a second appeal. 
Their Lordst ips of the East Punjab High Court, as a matter of fact, in Banwart 
Lal v. Hindu College, Delhi, took the view that the words “second appeal" were 
used as a technical expression to denote certain appeals, which were defined and 
known as second appeals in tbe Code of Civil Procedure of 1908. The difficulty 
which we find, bowever, with regard to this interpretation is that, whereas the 
Code of Civil Procedure uses the words '* second appeal " in regard to a well defined 
set of appeals, which alllay to the High Court, and which are all appeals from 
decrees, if we look at the appeals which would lie, if an appeal was provided from 
an order passed in appeal under s. 89(1) of the Arbitration Act, with rare exceptions, 
the 3 ie will be appeals from orders, and will not be ace from decrees. 
We fail to understand how then we can possibly give the words '' second a i 
theinterpretation which itis sought to be placed upon them by the learned RERA 
who appears on behalf of the appellants. It would be seen further that sub-s. e 
of s. 89 excepts from the operation of that section, by the concluding words of the 
section, appeals to His Majesty in Council. Now, if the words “ second appeal” 
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were used in the sense in which that appeal is defined in s. 100 of the Code of Civil 
Procedure, it was obvious that it was unnecessary to excludefrom the operation of 
sub-s. (2) of s. 89 an appeal to His Majesty in Council. A second appeal by defini- 
tion would be an appeal which lies to the High Court, and it could not, therefore, 
by any possible stretch of imagination, be taken to include an appeal to His Majesty 
in Council. The reason why, therefore, the Legislature has chosen to exclude the 
appeals to, His Majesty in Council from the operation of sub-s. (2)of s. 89 
is that they wanted to exclude these appeals, because a literal interpretation 
of the words “ second appeal" would include an appeal to His Majesty in 
Council, when the appeal to the High Court was a first appeal. It is true that 
it can be argued that appeals to His Majesty in Council were , excluded 
from the operation by sub-s. (2) of s. 89 by way of abundant caution and the proviso 
isreally a proviso to both sub-sectionsintended to save appeals under cl. (b) of s. 109 
which are however now rare. But the argument does not stand alone. It bas 
to be taken with what we just pointed out above, and that is that the second appeals 
defined by s. 100 of the Code of Civil Procedure are all appeals from decrees. Very 
often therelie to this Court appeals from orders which are passed by theSubordinate 
Courts; for example, a District Court. These appeals are not second appeals; 
they are appeals from orders. In our view, therefore, no interpretation can be 
given to the words “ second appeal" other than the literal interpretation. The 
appeal referred to in s. 89(7) was a first V ans Any appeal from a decision in 
that appeal would consequently be a second appeal. 

Mr. Murdeshwar says that if that is our view, we should exclude, when counting 
one and two, an appeal which lies from one Judge of a Court to a division bench 
of the same Court. He says that such an appeal is an intra-Court appeal and in 
counting the number of appeals starting trom the tria] Court it must be excluded 
from the count. In support of this contention, he relies upon the two decisions. 
of the Lahore and the East Punjab High Courts in Hanuman Chamber of Commerce 
v. Jassa Ram, and Banwari Lal v. Hindu College, Delhi? Now, it is quite true that: 
in these decisions the view bas been taken that an intra-Court appeal must be 
distinguished from an appeal from one Court to another. In the case of the East 
Punjab High Court, besides, reliance was placed upon the words of s. 89(Z), which 
provide that whenever an appeal lay, it lay to **a Court authorised by law to hear 
appeals from the original decrees”’ of the Court passing the order. It was ssid 
that this showed that the appeal which this section contemplated, and which pre- , . 
sumably was a first appeal, was an appeal from one Court to another, and apparently 
by analogy it was argued that the second appeal referred to in sub-s. (2) of s. 89 
was also an appeal from one Court to another. Now, it is not necessary for us to go. 
into tbe question as to whether s. 89 (Z) necessarily provides that, when an appeal 
does lie under the provisions of that section, the Court to which it lies has got to 
find out by an inquiry into the question as to which is the Court from which appeals‘ 
of that Court, as distinguished from appeals from the particular Judge, will lie. 
If the interpretation which was accepted in East Punjab were to be accepted, 
apparently in the case of an Assistant Judge in this State a first appeal would not 
lieto the District Judge, even when the subject-matter is less than Rs. 5,000 
invelue, It seems to us quite possible that in such cases appeals from a decision 
of an Assistant Judge would lie to the District Judge as they do whenever there 
is an appeal provided for from the decisions of the Assistant Judge and the subject- 
matter of the suit does not exceed Rs. 5,000 in value. But assuming for the purpose 
of argument for the present that there is something in s. 89(7) which compels us 
to exclude from the computation an appeal from one Judge of a Court to the other 
Judges of the Court, we cannot understand bow that would throw any light upon 
sub-s. (2) of s. 89. There are words in sub-s. (1) of s. 89, which make the interpre- 
tation plausible, that an appeal which that section contemplates is an appeal from 
ope Court to another Court, as distinguished from an appeal from a decision of 
one Judge of one Court to oue or more Judges of the same Court; but there are 
no such words in sub-s. (2) of s. 89. We fail to understand, then, why when inter- 
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preting the words * no second appeal" in that sub-section we must exclude an 
appeal which is called an intra-Court appeal, that is, an appeal from one Judge of 
& Court to one or more Judges of the same Court. 

In that case, there are only two possible interpretations which can be placed on 
the words “ second appeal". The first of these we have excluded, because s. 100 
of the Code of Civil Procedure is concerned only with appeals from & decree. In 
that case, the only other meaning which can be given to the words “ second appeal ” 
is the dictionary meaning. When there is an appeal provided from an order in 
appeal from an order, then, that appeal would be numerically and in the dictionary 
meaning of the word “ second " a second appeal. If that interpretation is given 
to the word, then there is no doubt that sub-s. (2) of s. 89 specifically provides 
that no second appeal shall lie from an order passed in appeal under this section. 
As in the case of sub-s. (1) of s. 89, it is necessary to point out that this sub-section 
must have been enacted in order to take away a right of appeal, ifany, given by 
any other enactment. If all thatit wasintended wasnot to give by the Arbitration 
Act any second appeal, it was not necessary to enact sub-s. (2) of s. 89 at all. If 
the section had stopped with the end of s. 89(1), the result desired, namely, not 
providing a second appeal, would have been achieved. Sub-section (2) of s. 89 is 
obviously, therefore, intended to take away any right of appesl which may lie 
under any other enactment, and in our view, therefore, the right of appeal, which 
was given by cl. 15 of the Letters Patent, is by necessary implication taken away 
by sub-s. (2) of s. 89. 

It is necessary now to consider an anomaly which has been pointed out to us 
in case we accept this interpretation. Under the rules of this Court, an appeal 
under s. 89(7) can be disposed of by a single Judge, though it is open to him, if he 
so deems fit, to refer it to a division bench. If we hold that when he disposes of it 
himself no appeal lies, then, under art. 188, sub-art. (3), of thepresent Constitution, 
no appeal lies to the Supreme Court, except, of course, by special leave granted 
by it. On the other hand, if the same appeal were to be disposed of by a division 
bench of this Court, because a single Judge refers the appeal to a division bench, 
an appeal will lie to the Supreme Court with leave, of course, under the provisions 
of s. 109 of the Code of Cıvıl Procedure as well as art. 188(1) of the Constitution. 
Their Lordships of the East Punjab High Court pointed to this anomaly, and as a 
matter of fact we have also been pressed by it. But, in the first instance, if the 
only interpretation which can be placed upon s. 89(2) is the one which we have 
mentioned above, we are not concerned with any anomaly which may be caused 
by the interpretation. The anomaly has got to be removed by those who have 
powers to legislate, and the easiest course wculd be for this Court to change its 
rule by which appeals under s. 89(7) of the Arbitration Act lie to a single Judge, 
but it is not as tf anomalies of this kind have not arisen before. When a single 
‘Judge of a High Court disposes of ə second appeal, his decree is not appealable, 
except on a certificate granted by him. In case he does not give a certificate, 
any appeal to the Privy Council formerly, and to the Supreme Court now, is barred 
under s. 111 of the Code of Civil Procedure and under art. 188(3) of the Con- 
stitution. On the other hand, if the same second appeal had been disposed of by 
a division bench of the High Court, an appeal ur.der s. 109 would lie tothe Privy 
Council though, of course, when leave under s. 109(c) has been given. In Sadar 
Ali v. Dalimuddin, Rankin C. J. pointed out how this amomaly arose and the way 
in which it was to be dealt witb. He observed (p. 519) : 

* |... Section 111 of the Code, however, definitely prohibits on Appeal to the Privy Council 
from a single Judge and to this extent overrides clause 89 of the Letters Patent. The section 
is not a mere provision that nothing in the previous section shall be deemed to give a right of appeal 
from the decision of a single Judge. The provisions of clause (a) of section 111 may have been 
motived originally by the existence of the right of Letters Patent appeal (cf. Sabhapathi Chetti 
v. Narayanasami Chetti*), or by the opinion that it is not reasonable in Indian cases that the Privy 
Council should be called upon to decide cases until a Bench has dealt with them. But in any 
case, the effect of section 111 upon clause 89 of the Letters Patent cannot now be controlled by 
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saeh considerations. [Satyanarayana Varaprasada v. Venkata Bhashya Kerla!]. It appearato me, 
therefore, that the new clause in the Letters Patent takes away in all Second Appeals decided by 
a single Judge (without his giving a certifiate that the case is a fit one for appeal) the right to go 
to the Privy Council under the ordinary law, though the right of the Judicial Committee to give 
special leave is not of course affected. That right was a limited and qualified right; but such 
as it was, it was open to the party prior to January 14, 1928. ” 


In our view, the effect of s. 111 enacted in different circumstances may 
sometimes lead to anomalies of the kind which is mentioned to us in the present 
ease; but just as the considerations under which that section was enacted cannot 
be permitted to affect the interpretation of the section, in our view, its effect cannot 
be allowed to affect the interpretation of a section like s. 89(2) of the Arbitration 
Act In our view, therefore, after the enactment of s. 89(2) of theArbitration Act, 
there is no further right of appeal under the Letters Patent, when a single Judge 
of the High Court disposes of an appeal under s. 89(7) of the Arbitration Act. 

The appeal must, therefore, be dismissed. There will be no order as to costs. 


Appeal dismissed. 


Before Mr. Justice Bhagwati and Mr. Justios Vyas. 
KUMARSHREE MAHENDRASINGJI RANMALSINGHJI v. KUMARSHREE 
ISHWARSINGHJI RANMALSINGHJI.* 


Exemptions from Land-revenus (No. 2) Act (Bom. VII of 1863), Sec. 6—Toda Giras Allowances 
Act (Bom. VII of 1887), Seo. 3—Sansthan properties, tmpartible and descending by rule 
of primogentture—Dffect of passing of Acts on properties tn relation to succession by rule of 
primogentture—Impartible estate—Immovable property acquired by holder of such estate, in- 
corporated with estate— Whether such property impressed with all incidents of tnpartible estate. 

A descent by the rule of primogeniture which is merely a succession by a special custom ja 
included in the term “inheritance”. Tt is only a mode of inheritance which is hallowed end 
eanctioned by special custom, but is nonetheless an inheritance. Therefore, the expression 
“heritable and transferable property of the holder" in s. 6 of the Exemptions from Land- 
revenue (No. 2) Act, 1863, includes within its connotation a descent by the rule of primo- 
geniture, 

Martand Rao v. Malhar Rao,! referred to. 

The expression “lineal male heirs in male descent” in s. 3 of the Toda Giras A'lowances 

Act, 1887, includes within its connotation the succession by the rule of primogeniture. 
Maharaval Mohansangji Jeysangji v. The Government of Bombay, referred to. 

Though the income of an impartible estate belongs exclusively to the holder of the im- 
partible estate, and the properties acquired out of this income by the Thakor for the time 
being or the sansthanik would in the absence of anything more be his self-acquired property, 
it is open to him to incorporate his self-acquired immoveable properties with the  sansthan 
properties and thereupcn the properties would accrue to the estate and bs impressed with 
all ite incidente including the descent by tbc rule of primogen itura. 

Shiba Prasad Singh v. Prayag Kumars Debs ^ Mulla's Principles of Hindu Law, 10th edn., 
p. 036, a, 586, and Mayne's Hindu Law and Usage, 11th edn., p. 848,8. 711, relied upon. 

Rajindra Bahadur Singh v. Rani Raghubans Kunwars and Jagadamba Kumari v. Narain 
Singh, referred to. 

Ons Ranmalsinghji, the Thakor of Miyagam, died on June 6, 1933, leaving him 
surviving his widow Shriji Kuvarba (defendant No. 3) and four sons Keshrisinzhji, 
Mahendrasinghji (plaintiff), Ishwarshinghji and Mansinghji (defendants Nos. 1 and 
2). He left various moveable and immoveable properties, the immoveable proporties 
consisting inler alia of jat inam watan lands admeasuring 760 acres 21 guntnas in 
the Wagra and Broach talukas of the Broach District. XKeshrisinghji as the eldest 


1 (1928) T. L. R. 46 Mad. 958. (1880) I. L. R. 4 Bom. 437. 

*  Dended. August 23, 1951. First Appeal (1932) L. R. 59 I. A. 331, 
No. 221 of 1948 (with F.A. No. 222 ef 1948), from a. c. 34 Bor. L. R. 1567. 
the decision of J. M. Talati, Civil Judge, (1918) L. R. 45 I. A. 134, 
Senior Division, Broach. 8. 0. 20 Bom. L. R. 1075. 

2 (1927) L. R. 55 1. A. 45, (1922) L. R. 50 I. A. 1, 
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son succeeded to the gadi and enjoyed the suit lands as also the toda giras allowance 
of Rs. 1,437 which was granted by the British Government. On the death of 
Ranmalsinghji disputes arose between the brothers. The lands were entered ir the 
first instance in the records of the Government in the name of Kesbrisinghji by the 
Mamlatdar. In regard to the Wagra lands, however, on appeal to the Prant Officer 
the decision of the Mamlatdar was reversed and the t Officer ordered on 
December 28, 1934., that the names of all the brothers should be entered in the records. 
Keshrisinghji thereupon filed an appeal to the Collector. ‘The Collector reversed the 
decision of the Prant Officer and restored the decision of the Mamlatdar. On appeal 
to the Commissioner, the Commissioner reversed the decision of the Collector on 
October 30, 1935, restoring the decision of the Prant Officer, with the result that the 
names of all the brothers were entered in the records of the Government in respect of 
the Wagra lands. With regard to the Broach lands, the Prant Officer on appeal 
confirmed the decision of the Mamlatdar on April 2, 1935. An appeal filed to the 
Collector was dismissed onSeptember 10, 1935, on the ground that no second appeal 
lay, with the result that the Broach lands continued to be entered in the name of 
Keshrisinghji in the records of the Government. The Wagra lands were, therefore, 
entered in the names of all the brothers and the Broach lands were entered in the name 
of Keshrisinghji only. 

Keshrisinghji filed a suit (suit No. 162 of 1036) on August 19, 1936, for a decla- 
ration that the Wagra lands were governed by the rule of primogeniture, that they 
belonged to him alone and were not divisible and that his brothers had no right over 
the same and also for an injunction restraining his brothers from obstructing the 

ossession of the Wagra lands. Keshrisinghji died on January 30, 1940, and on 

is death his eldest son Pushpasinghji (defendant No. 4) succeeded tothegadi. Pushpa- 
singhji and hie minor brother Pravinsinghji (defendant No. 5) both were brought on 
the record of the suit in place of Keshrisinghji and prosecuted the suit. 

On April 6, 1940, Mahendrasinghji (plaintiff) filed suit No. 8 of 1942, for partition 
and separate possession of his 1/5th share in the jat inam watan lands situate in the 
Wagra and Broach talukas and in other properties that may be found belonging to the 
parties in British India, as also for a declaration that he had a 1/5th share in the 
toda giras allowance of Rs. 1,437, for accounts of the income regarding the allow- 
ance and the immoveable properties and for accounts of the income regarding the 
toda giras alowance and the suit lands. He impleaded as defendants in the suit his 
two brothers Ishwarsinghji and Mansinghji, his mother Shriji Kuvarba, and the 
sons of Keshrisinghji, Pushpasinghji and Pravinsinghji. As both the suit Nos. 162 
of 1936 and 3 of 1942 related to the properties alleged to belong to the Miyagam 
Sansthan, the parties agreed by a purshis that all the evidence should be recorded in 
Suit No. 3 of 1942 and that the documents in both the suits may be read in each 
other. The oral evidence which was adduced before the learned Judge consisted 
merely of the evidence of Pushpasinghji which also was not complete in so far as 
after his cross-examination: proceeded for some time the B gos el before the 
learned Judge that the documents of both the sides should be ibited and that 
there should be no further cross-examination and further oral evidence on behalf of 
both the parties. Apart from whatever had therefore been elicited in the 
evidence of Pushpasinghji, the parties relied of their own choice on the various 
documents which had been exhibited by and on their behalf and the trial Judge 
was invited to arrive at his decision mainly on the documentary evidence adduced. 
before him. The trial Judge held that the jat inam watan lands situate in Wagra 
and Broach talukas of the Broach District belonged to the Miyagam Sansthan and 
as such descended by the rule of primogeniture to the Thakor of Miyagam for the time 
being and that the toda giras allowance also granted by the British Government to 
the Miyagam for the time being, and, therefore, that neither the plaintiff nor his 
brothers had any right, title and. interest therein, and he, therefore, dismissed the 
plaintiff’s suit No.3 of 1942. Following the ratio of this decision of his, he decreed 
suit No. 162 of 1936 in favour of the heirs and legal representatives of Keshrisinghji 
and granted the declaration and injunction as prayed for by them. 

First Appeal No. 221 of 1948 was filed by Mahendrasinghji, the plaintiff in suit 
No. 3 of 1942, against the dismissal of his suit by the trial Judge. First Appeal No. 
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222 of 1948 was filed by Mahendrasinghji and his two brothers who were-the defend- 
anta in suit No. 162 of 1936 against the decision of the trial Judge decreeing the 
plaintiff's suit therein for a declaration and injunction. Both these appeals were 
heard together. í 


S. M. Shah, for the appellant. 
A. D. Desai, for respondents Nos. 1 to 3. 
Purshottam Tricumdas, for respondents Nos. 4 and 5. 


Bracwatt J. [His Lordship, after narrating the facts, continned.] Before we 
proceed to the facts of the case it will be necessary to clear the ground by vee 
to the position in law. There was the Sansthan or the Thakrat of Miyagam of whic 
the Thakor of Miyagam for the time being was the Sansthanik or Gadinashin. The 
sansthan properties were impartible and descended from Thakor to Thakor by the 
rule of primogeniture. This position was not contested before us. The main point 
of conteat, however, wasasto whether the suitlands were sansthan properties, because 
if they were not such, the Thakor of Miyagam for the time being would own the same 
as the absolute owner thereof and they would then descend to his sons and heirs in 
accordance with the ordinary rule of succession known to the Hindu law, thus 
impressing the properties which thus descended from him to his sons and heirs with 
the characteristic of being ancestral properties in which all the sons and heirs would 
have a share, the properties thusdescending to them being ancestral properties quae 
their own sons and grandsons. It was, therefore, contended that the suit lands 
belonged in any event to Ranmalsinghji, and on Ranmalsinghji’s death they descended 
to Keshrisinghji and his three brothers, were ancestral in their hands and were there- 
fore liable to partition. As regard the toda giras allowance also it was contended 
that the same was the position on the death of Ranmalsinghji, and that even though 
Keshrisinghji 2nd in his turn Pushpasinghji were the recipients of that allowance 
from the Government, the same really belonged to all the brothers and Pushpasinghji 
was bound to account to his uncles Mahendraanghji, Ishwarsinghji and Mansinghji 
for the same. The toda giras allowance was thus similarly treated as ancestral 
property in the hands of Keshrisinghji and liable to a partition just as much as the 
jat inam watan lands situate in Wagra and Broach talukas. The position in law 
in regard to the sansthan and the sansthan properties could not beand was not con- 
tested by the appellant. The sansthan and the sansthan properties were impartible 
and descended by the rule of primogeniture. It was, however, contended that even 
though that was the correct position in law in regard to the sansthan and the 
san.than properties, the position in regard to the properties which would be subse- 
quently acquired by the Thakor for the. time being or the Sansthanik was quite dif- 
ferent, and relying on a decision of the Privy Council in Rajindra Bahadur Singh v. Rant 
Raghubans Kunwar’, it was contended that whatever property was acquired by the 
Thakor for the time being or the Sansthanik out of the income of the sansthan or 
the sansthan properties could only be his self-acquired properties and subject to the 
ordinary rule of succession known to Hindu law. Reliance was placed on the 
passage occurring at page.l43 of the judgment where the remarks of the Judicial 
Commissioner Mr. Chamier were quoted by their Lordships of the Privy Council 
with approval : . 

“I take it that it is settled law that a subject cannot make his property desoendible in a 
manner not recognized by the ordinary law, and that he cannot subject it to a rule of descent such 
as is contained in the primogeniture sanad granted to Girwar Singh. If this is so, it appoara to 
me to follow that Balbhaddar Singh could not by express declaration, still lesa by mere volition, 
whether actual or presumed, subject property acquired by him to the rule of succession entered 
in the primogeniture sanad granted to Girwar Singh.” 

Their Lordships of the Privy Council had agreed with that statement of law and had 
proceeded to consider what were the lands of which Balbhaddar Singh died possessed 
which were acquired by him and did not form part of the taluqga Mahewa as it was 
eonstituted at the date of the sanad of 1861 and were not lands acquired by him from 
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the Governnient in exchange for lande which were included in that sanad. Our atten- 
tion was drawn to the decision of their Lordships of the Privy Council in Jagadamba 
Kumari v. Narain Singh! where it was held that the income of the impartible estate 
when received was the absolute property of the owner of the impartible estate, 
that it differed in no way from property that he might have gained by his own effort, 
or that had come to him in circumstances entirely disassociated from the ownership 
of the raj, and that it was a strong assumption to make that the income of the pro- 
perty of that nature was so affected by the source from which it came thatit still 
retained its original character. In that judgment their Lordships of the Privy 
Council had further pointed out that the confusion was due to the consideration of the 
position with Tead. to the ordinary joint family estate (p. 7) : 

**,. .In such a case tho income, equally with the corpus, forms part of the family property, 
and if the owner mixes his own moneys with the moneys of the family— as, for example, by putting 
the whcle into one account at the bank, or by treating them in 1 is accounte as indistinguishable— 
his own earnings share with the property with which they are mingled the character of joint family 
property ; but no such considerations necessarily apply to the income from impartible property." 
Relying upon these observations of their Lordships of the Privy Council in Jagadamba 
Kumari v. Narain Singh read along with the observations of their Lordships of the 
Privy Council in Rajindra Bahadur Singh v. Rant Raghubans Kunwar above set out, it 
was contended that the suit lands having been purchased by the Thakor for the time 
being or the sansthanik from the income of the sansthan or the sansthan properties were 
his absolute properties and could not be blended or incorporated by him with the 
impartible estate. We were at one time impressed primafacie with this aspect of 
the ease. There is, however, & later decision of ther Lordships of the Privy Council 
reported in Shiba Prasad Singh v. Prayag Kumari Debi? which has been noted by 
Sir Dinshah Mulla in his 10th edition of the Principles of Hindu Law at page 636 
and also by Mayne on Hindu Law and Usage, 11th edition, at page 848, sec. 711, 
where all these cases considered and their Lordships of the Privy Council came to 
the conclusion that unless the power was excluded by statute or custom, the 
holder of a customary impartible estate, by a declaration of his intention, could 
incorporate with the estate self-acquired immoveable Property and thereupon the 
property accrued to the estate and was impressed with all its incidents, including a 
custom of descent by primogeniture. The only ‘qualification to this statement of 
the law was recognised by their Lordships in the case of an estate granted by the 
Crown subject to descent by primogeniture which was the case in Rajindra Bahadur 
Singh v. Rani Raghubans Kunwar. The position in law is thus summarised in 
Mulla's Principles of Hindu Law, 10th edn., at p. 636, s. 586 : 

*...Whether any immoveable property acquired out of the income has been incorporated 
with the impartible estate depends on the intention of the holder but moveable property such as 
the income of the impartible estate cannot be so incorporated.” 


and in Mayne on Hindu Law and Usage, 11th edn., at p. 848, sec. 711 : 

“It has long been settled that the holder of an impartible estat» can incorporate other pro- 
,pertiee belonging io him with that estate so as to make them also impartible and desoendible to a 
single heir. This is not an exception to the rule that a man cannot alter the law of succession 
to hie property, for the custom governing the family is itself law and new acquisitions are only 
brought within its scope. The only exception i is, it would seem, where an estate is granted by the 
Crown under a primogenitur sanad asin Rajindra Bahadur's caso ” 

The position, therefore, thus correctly laid down in the passages from Mulla's 
Principles of Hindu Law and Mayne’s Hindu Law and Usage quoted above and the 
decision of their Lordships of the Privy Council in Shiba Prasad Singh v. Prayag 
Kumari Debi is that though the income of an impartible estate belongs exclusively 
to the holder of the impartible estate, and the properties acquired by the Thakor for 
the time being or the sansthanik would in the: absence of anything more be his gelf- 
‘acquired property, it is open to him to incorporate his self-acquired immoveable 
properties with the sansthan properties and that thereupon the properties would 
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accrue to the estate and be impressed with all its incidents including the descent 
by rule of primogeniture. The question, therefore, which would arise for our 
consideration in this case would be whether the suit lands were sansthan properties 
initially or having been acquired by the Thakor for the time being or the sansthantk 
were by a declaration of his intention incorporated with the sansthan properties. 

In regard to the suit lands Mr. 8. M. Shah also drew our attention to the fact that 
after the enactment of the Exemptions from Land-revenue (No. 2) Act, 1863 (Bombay 
Act VII of 1863) which was thé Act for summary settlement of claims to exemption 
from the payment of Government land revenue, and for regulating the terms upon 
which such exemption shall be recognised in future, in those parts of the Bombay 
Presidency which were not subject to the operation of Act XI of 1852 of the Council 
of India, sanals were granted by the Government to Deepsinghji Jaswantsinghji, 
the then Thakor of Miyagam, under the provisions of the Act. Section 6 of the Act 
provided that : 

“When the Provincial Government shall, under clause 1 of section 2, finally authorize and 
guarantee the continuance, in perpetuity, to the holders, their heirs and assigns, of land wholly or 
partially, exempt from the ordinary payment of annual land revenue, the said lands shall (subject 
to the enactment contained in section 7) be the heritable and transferable property of the said 
holders, their heirs and assigns, without restriction as to adoption, collateral succession or 
transfer and such lands shall thenceforth be continued, in perpetuity, subject to a fixed annual 
payment to the Provincial Government, calculated at the rate of two annas for each rupee of the 
assessment, which assessment shall be ascertainable under the following rules :” 


Mr. S. M. Shah, therefore, contended that the suit lands in respect of which the 
sanads as aforesaid were granted by the Government to Deepsinghji Jaswantsinghji 
became the heritable and transferable properties of the said holder and descended in 
accordance with the ordinary rule of succession known to Hindu lew and became 
ancestral properties in the hands of Ranmalsinghji who was the suocessor-in-interest 
of Deepsinghji Jaswantisinghji and therefore the appellant was entitled to a partition 
thereof. He relied upon a decision of their Lordships of the Privy Council reported 
in Martand Rao v. Malhar Rao! where their Lordships observed that (p. 49) : 

**. . if an impartible estate existed ae such from before the advent of British rule, any sottie- 
ment or regrant thereof by the British Government must, in the absence of evidence to the 
contrary, and unlees inconsistent with the express terms of the new settlement, be presumed to 
coutinue the estate with ite previous incidente of impartibility and succession by special custom.” 
Mr. S. M. Shah urged before us that even though the sansthan and the sansthan 
properties were impartible and descended from Thakor to Thakor by the rule of 
primogeniture, the sanads which were granted by the Government after the Bombay 
Act VII of 1863 came into operation converted the suit lands into lands which were 
heritable and transferable properties of the holder of the sanad, Deepginghji Jaswant- 
singhji because the impartible nature of the estate and the descent thereof by the 
rule of primogeniture were inconsistent with the express terms of the new settlement, 
and the presumption of the continuance of the estate with the previous incidents 
of impartibility and succession by special custom was therefore rebutted. Our 
attention was drawn in this connection to the terms of the sanads themselves. In 
the s4n3ds the lands which were brought under the summary settlement authorised 
by Aot VII of 1883 of the Bombay Legislative Council were declared as— 

"continued for ever by the British Government as tte Private Property of the persons who 
shall, from time to time, be ite lawful holdera, without increase of the said quit-rent and without 
an objection or question on the part of Government whetLer the rights of the said lawful holders 
shall have accrued by inheritance, adoption, assignment, or otherwise, but on the condition that 
such lawful holders shall continue loyal and faithful subjects of the B:itish Government.” 

Stress was laid on the words “private property” and “without any objection or 
question on th» part of the Government whether the rights of the said lawful holders 
shall have acoruel by inheritance, adoption, assignment, or otherwise". It was 
urged that whatever was the nature of the lands before the san ids were granted, 
they became the private properties of the holder and became heritable and transfera- 
ble property of the holders, with the result that the lands thereafter descended 
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according to the ordinary rule of succession known to Hindu law. We do not accept 
this contention of Mr. S. M. Shah for the appellant. The words “private property” 
were used in eontradistinotion to the Government property. It is well-known that 
the Government claimed to be the proprietor of all the lands within the realm by 
virtue of the doctrine of the State proprietorsLip of all lands. The Government no 
doubt alienated certain lands in favour of the holders and entries were accordingly 
made in the alienation registers showing the title of the various holders of the lands 
which were thus entered therein. Except in regard to these alienated lands the 
Government continued to be the proprietor of the lands within the realm and was the 
over-lord in regard to all the lands which were granted to the tenants on vamous 
tenures. It was with reference to this position that the words “private property’ 
were used in the sanads. The lands were jat inam watan lands and they became 
the private property of the holders of the sanads, all rights of proprietorship therein 
having been alienated by the Government in favour of the holde rs of the sanads. If 
they were thus the private properties of the holders of the sanads, they also became 
beritable and transferable properties of the holders of the sanads. When, however, 
the expression “heritable and transferable property of the holder" was used, it 
meant that the holders of the sanads could transfer the properties and that their 
heirs determined in accordance with lew would inherit the same, though subject to 
the restrictions in that behalf which may belaid down from time to time in accordance 
with law. The sanads thus provided that the lawful holders for the time being 
would not have their rights questioned by the Government whether those rights 
accrued by inheritance, adoption, assignment or otherwise. If the lands descended 
to the heirs by inheritance or adoption or were transferred by assignment to or devolv- 
ed otherwise upon the lawful holder thereof for the time being, the Government 
was not to enquire into the right of the lawful holder and was to recognise him as the 
holder of the lands under the terms of the sanad. These were the various modes 
prescribed for the devolution of the lands on the lawful holders thereof. The question 
would still arise whether a descent by the rule of primogeniture which is merely a 
succession by a special custom as observed by their Lordships of th» Privy Council 
at page 49 in Martand Rao v. Malhar Rao would not be included in the term “n- 
heritance”. In our opinion, it is only a mode of inheritance which is hallowed and 
sanctioned by special custom but is nonetheless an inheritance. If that is so, we 
see no substance in the contention which has been urged before us by Mr. S. M. Shah 
for the appellant that the impartibility of the estate and the succession by special 
custom, ie. descent by the rule of primogeniture, were in any manner whatever 
inconsistent with the express terms of the new settlement or the sanads granted under 
Bombay Act VII of 1883. 
| 


The toda giras allowances had their origin in the arrangements entered into by the, 
Government with the Girasias to satisfy their claim from the public treasury on the 
condition of their abstaining from making a direct levy on the villagers. It was a 
political allowance in Gujarat and a sort of blackmail allowed by Government to be 
levied from villages which received the protection of the Girasias. The British Go- 
vernment for the sake of the peace of the country allowed the system to continue on 
certain conditions which were incorporated in the standard form of agreement to be 
executed by the Girasias (Vide pages 241 and 242 of the Alienation Manual by Rao 
Bahadur R. N. J e lst edition, 1021). The toda giras allowance in suit was 
granted on December 1, 1866, under the terms of clause (19) of the Resolution 
of the Government dated November 27, 1862, which is quoted in Maharaval Mohan- 
sanghji Jeysangji v. The Government of Bombay! 8b page 442 : 


“19, The conditions, on which this arrangement will be entered int«, are that the garasia 
shall consent to abandon, for the future, his claims against the village communities, and in return 
the allowances he has hitherto enjoyed shall be continued by the State hereditarily (during good 
behaviour) to the male issue of the first person who receives the garas from the British treasury, 
The garas, or any portion of it, may further be continued to the lineal male issue of a brother 
of the first British recipient in any cave in which, on inquiry, the Revenue Commissioner may 
find that hardship would be felt by the discontinuance of the garas. If, in any case, however, the 
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allowance has been enjoyed on condition of service, that condition will not be abandoned, although 
it is not expected that such service can now be taken with advantage to the public.” : 


The sanad was granted to the Thakor of Miyagam for the time being, and was to be 
continued hereditarily in the manner thus described. It was, however, contended 
that when the Toda Giras Allowances Act, 1887 (Bombay Act VII of 1887), was 
enacted to declare and amend the law relating to toda giras allowances, s. 3 of 
the Act laid down that: 

“Every toda giras allowance is continuable hereditarily to the lineal male heirs in male 
descent of the first recipient thereof under British rule : 

Provided that, on failure of such heirs, the allowance, or some portion thereof, shall, whenever 

the Provincial Government has already ao directed, or shall hereafter so direct, be continuable 
hereditacily to the lineal male heirs in male descent of a brother of the first recipient of such 
allowance under British rule.” 
This provision closely followed the terms of clause (19) of the Resolution above 
quoted. It was contended that the toda giras allowance was continuable here- 
ditarily to lineal male heirs in male descent of the first recipient thereof and the 
plaintiff and his brothers being such lineal male heirs in such male descent 
were entitled to a share therein. The same observations, however, fall to be made in 
regard to this provision as we made earlier in regard to the expression “heritable 
and transferable property of the holder" to be found in s. 6 of the Bombay Act VIL 
of 1863. The expression “lineal male heirs in male descent” does include within ite 
connotation the succession by the rule of primogeniture. Succession by the rule 
of primogeniture also descends to the lineal male heirs in male descent though it 
is a special type of succession of the lineal male heirs in male descent hallowed or 
sanctioned by custom. Nonetheless it is a descent hereditarily to the lineal male 
heirs in male descent of the first recipient thereof and is therefore included within 
the provision laid down in s. 3 of the Aot and is not in any manner whatever incon- 
sistent with the same. 

[His Lordship after considering the respective contentions of the parties in respect 
of the suit lands and the toda giras allowance, concluded :] The result, therefore, 
is that First Appeal No. 221 of 1948 fails and must be dismissed with costs. 

On the reasoning adopted by us in our judgment delivered above, we are also 
of the opinion that the decision of the learned trial Judge in suit No. 162 of 1936 was 
correct, the suit lands situated in Wagra taluka belonged to Keshrisinghji and after 
him to Pushpasinghji. the Thakor of Miyagam, and the plaintiffs in that suit as the 
heirs and legal representatives of Keshrisinghji were rightly entitled to the declara- 
tion and injunction granted by the lower Court in their favour. The Appeal No. 222 
of 1948 will also, therefore, be dismissed with ooste. 


Vyas J. {His Lordship in his judgment, after dealing with points not material 
to the report, proceeded.] I would now refer to the various authorities to which our 
attention was drawn by the learned advocates of the parties in support of their re- 
spective contentions. There is no doubt that in this case the onus to prove that 
the suit properties are impartible is on Pushpasinghji respondent No. 4. Where a 
family is governed by the Mitakshara school of the Hindu law and where it possesses 
ancestral properties which have come down from generation to generation, the 
initial presumption is that they are governed by the ordinary law of inheritance in 
the matter of descent and are partible amongst the heirs. Such being the normal 
position in law, if a party alleges that ina family governed by the Mitakshara, as thia 
family is, the immovable properties which are undoubtedly ancestral properties in 
the sense that they have come down from generation to gensration are governed by 
the rule of primogeniture in the matter of descent, the onus to prove so is upon him. 
This proposition of law which is put forward by Mr. Shah. is perfectly correct and 
supported by the case of Martand Rao v. Malhar Rao'. In that case it was observed 
by their Lordships of the Privy Council that there were certain propositions of law 
which were well settled, and one of them was (p. 48) : ; 

“When there is a dispute with respoot to an estate being impartible or otherwise, the onus 
lies on the party who alleges the existence of a custom different from the ordinary law of inheri- 
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tance according to which custom the estate is to be held by a single member and, as such, not 

‘ liable to partition. In orde. to establish that any estate is impartible, it must be proved that it is 
from ite nature impartible and descendible to a single person, or that it is impartible and descendi- 
ble by virtue cf a special custom.” 

In Dattatraya v. Prabhakar : Prabhakar v. Datiraya' also, it was held : 

“Tre normal state of a Hindu family is joint. Primogeniture depends upon t sage or in some 
cages v pon the nature of tho estate. In cases of big Zemindaries and what are known as raj, the 
burden of proving that they pass by primogeniture is comparatively easy to discharge, but in 
other cases the burden is on tt e party, who sete up the case of primogeniture, to prove that there 
13 a family custom by which the eldest son succeeds to the exclusion of the younger.” 

It is thus quite clear that the burden of proving that the suit properties are govern- 
ed by the rule of lineal primogeniture is on respondent No. 4 Pushpasinghji, who is 
alleging so, and it is to be considered whether he has discharged that burden. Now, 
Mr. Purshottam says that that burden is discharged by Pushpasinghji in two ways : 
(1) By showing that the descent of the suit properties, by an ancient, clear, in- 
variable custom, has been from a ruling Thakor to his eldest son to the exclusion 
of the younger sons; in other words the suit properties form a customary im- 
partible estate. In regard to the Ochhan lands the submission of Mr. Purshottam is 
that jth of the said lands was originally given to the second branch of Fullabava as 
Jiwai and }th share was similarly given as Jiwaito the second and third branches 
of Takatsinghji and first branch of Fullabava, each branch getting pth share. 
The remaining one-half of the Ochhan lands, like the rest of the suit properties, 
formed a constituent of the impartible estate from the very inception. The por- 
tions which were given as Jiwai to the second and third branches of Takhatsinghji 
and to the two branches of Fullabava ultimately reverted to the gadi or otherwise 
vested in the Thakor and were blended by him with the impartible samsthan 
aud impressed with the character of impartibility. (2) By showing that as far as 
the samsthan of Miyagam at any rate is concerned, it is a customary impartible estate 
governed by the rule of lineal primogeniture, and the suit properties, though they 
may have had the character of self-acquisitions of the Thakor to start with, were 
impressed with impartibility by reason of incorporation with the samsthan. 

Now, taking up the sscond approach first, as far as the samsthan of Miyagam itself 
is concerned, there is no doubt that it has alwaye been an impartible estate and has 
invariably descended as a single unit to the eldest son of Thakor on the death of that 
Thakor. This samsthan has been in existenceas an impartible unit since times imme- 
morial It has at least been in existence since the time of the great great grandfather 

. of Ranmalsinghji Jetisinghji, Ranmalsinghji himself having lived from about 1725 A.D. 
onward, In other words it has been in existence at least for 300 years and never in 
its long life has it descended in any other manner but asa single unit from a ruling 
Thakor to his eldest son. All the junior sons of the ruling Thakors have always 
been excluded, and as a matter of fact, in the arguments in these appeals before us, 
it has not even been seriously contended that the samsthan is not a customary 
impartible estate. As to the suit properties Mr. Purshottam’s contention is: 
Assume the plaintiff's case that these were purchased by Thakor Ranmalsinghji 
Jetisangji from the income of the samsthan and became his self-acquisitions to be 
true. Even so, Thakor Ranmalsinghji himself had incorporated them with the 
impartible samsthan and thereby impressed the character of impartibility upon 
them. : 

Adverting now to the first approach adopted by Mr. Purshottam for showing that 
the suit properties are impartible, the fact, according to the plaintiff, is that the suit 
properties were purchased by Thakor Ranmalsinghji Jetisangji in his own name or 
in the name of his sons. It would appear that the lines of the first two sons of 
Ranmalsinghji, namely, Shivsangji and Absent beoame extinct in the lifetime of 
Ranmalsinghji and these properties devolved on Ranmalsinghji’s eldest surviving 
son Takhatsangji on his (Ranmalsinghji’s) death. Admittedly none of the other 
branches which have descended from the other sons cf Ranmalsinhji ever had any 
share in the suit properties, with the exception of course of Ochhan lands which were 
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initially purchased in the names of four sons of Ranmalsinghji, namely, Abhesangji, 
Takhatsangji, Jagatbava and Fullabava. The said Ochhan lands also, as I have 
shown already, ultimately went wholly to the senior branch of Takhatsangji and 
were thereafter incorporated with the estate of the samsthan and the character of 
impartibility was impressed upon them. There is no doubt that on Takhatsangji’s 
death the suit properties descended to his eldest son Jaswantsangji. Admittedly, 
the branches of two other sons of Takhatsangji, namely, Mohanbava and Jetsangji, 
never had any share in these properties, except Ochhan lands to which I have just 
referred. On Jaswantsangji's death the suit properties descended to his eldest son 
Dipsangji, and the branches of his brothers Adesangji and Jethisangji never had any 
share in them. Adesangji and Jethisangji themselves also did not have any ehare 
in them. Dipsangji’s son Doulatsangji appears to have died during Dipsangji’s 
lifetime with the result that the properties descended to Doulateangji's only son 
Ranmelsangji on Dipsangji’s death. On Ranmalsangji’s death they devolved 
on Kesarisinhji, his eldest son. It would appear that Ranmalsinhji Jetisangji 
was born in about 1725 A.D. (he was sixty years of age in 1785 A.D.). Thus, for the 
last two hundred years or more the descent of the suit properties (with the exception 
of the Ochhan lands) has been governed by the rule of lineal primogeniture. Mr. 
Purshottam contends, and we think quite rightly, that this is quite a strong and con- 
vincing piece of evidence to show the impartible nature of these properties. In any 
event, the above history of the descent of the suit properties establishes a well re- 
cognised, ancient, clear custom in this family, whereby these properties have in- 
variably descended, on the death of a ruling Thakor, to his eldest son, to the 
exclusion of the younger sons. Thus, says Mr. Purshottam, he has established that 
the suit properties form a customary impartible estate. 

Mr. Shah for the appellant has, however, strenuously contended that as the suit 
properties were not a part and parcel of the samsthan of Miyagam from the very 
inception but were purchased by the present Thakor’s ancestor Ranmalsinghji 
Jetisangji out of the income of the samsthan, they are not impartible but are heri- 
table according to the ordinary law of inheritance and partible amongst the heirs. 
The contention is that if immoveable properties are purchased by. a Thakor out of 
the income of the samathan they do not bear the character of the samsthan properties, 
but become the self-acquisitions of the Thakor, and, says Mr. Shah, the self-acqui- 
sitions are not governed by the rule of lineal primogeniture but are subject to the 
ordinary law of heritability. For this proposition, Mr. Shah has relied on the autho- 
rity of the Privy Council case of Jagadamba Kumari v. Narain Singh. In that case 
the deceased holder of an impartible estate had applied savings out of the income to 
purchasing immoveable properties and making loans, the rents and interest being 
received by the manager of the estate and treated in his books as part of the incomg 
of the estate. It was held that the property so acquired had not become part of the 
impartible estate but remained the separate property of the deceased holder. It was 
observed by their Lordships of the Privy Council that the income of an impartible 
joint estate was not so affected by its origin that it should be assumed to accrete to 
the estate. As the holder was entitled to the whole of the income, the principle 
applicable to ordinary joint family estate that self-acquired moneys were to be re- 
garded as joint property if mixed with the moneys of the joint family, did not neces- 
sarily apply to property acquired by the holder of the impartible estate out of the 
income. 

In the above mentioned case, originally the estate was in debt, and as there was no 
evidence of any acquisition of property from other sources, it appeared that all the 
estate possessed by the Raja other than the impartible raj was derived from the 
income of the raj itself. In the end this income produced very considerable property. 
There were certain villages, certain mortzages, usufructuary and otherwise, sums due 
on bonds and decrees, Government promissory notes to the extent of two lacs, and 
other movable and immovable properties. With the exception of the Government 
promissory notes, the whole of these properties had been awarded to the plaintiff 
upon the ground that they represented an accretion to the estate and descended with 
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it. In the opinion of their Lordships of the Privy Council this conclusion was wrong 
and its error was due to the idea that the produce of the impartible estate naturally 
belonged to and formed an accretion to the original property. In the words of their 
Lordships (p. 7) : l 

**,..In faot, when the true position is considered there is no accretion at all. The income when 
received is the absolute property of the owner of the impartible estate. It differs in no way from 
property that he might have gained by his own effort, or that had cometo him in cireumstances 
entirely dissociated from the ownership of the raj. Itis a strong assumption to make that the 
income of the property of this nature is so affected by the source from which it came that it still 
retains ite original character.” 

In the Privy Council case referred to above some new properties were acquired 
out of the savings of Serampur gadi. When there were savings in the hand of the 
manager of the estate, he used to send the money to the raja and take receipts from 
him. The money was utilised by the raja by giving loans and purchasing other 
properties. On some occasions the raja used to lend the money himself, and those 
sums weré not entered in the manager’s books. When the loan was given through 
the manager, then he used to keep accounts of such money. The manager could not 
state the probable amount of the sums which had passed through his hands. The 
moneys that had passed through his hands were invested in loans and also in purchas- 
ing zamindaris. The incomes of zamindaris so purchased were also entered in the 
manager’s books. They were treated as part of the income of the estate. Loans 
with interest repaid were also entered in the manager’s books. That money was also 
treated as part of the estate. All this was done at the instance of the raja. In re- 
' gard to the loans advanced by the raja personally and not through the manager and 
im regard to those that were not entered in the estate account at the time of the 
advance, the moneys, when repaid, used sometimes to go into the manager’s hand and 
sometimes paid to the raja directly. The moneys that went into the manager’s 
hand were entered in the manager’s books. What was so entered into the estate 
account was considered as estate money with the raja's consent. The manager 
could not say if the raja had purchased any landed estate out of the moneys advanced 
by him personally. In their Lordships’ opinion such a state of affairs was insuffi- 
cient to affect. the property with the character of impartibility. 

It is argued by Mr. Shah on the authority of this decision of the Privy Council 
that the suit properties, though purchased or acquired out of the income of the 
Miyagam samsthan, had not acquired the character of the samsthan properties in 
the matter of descent, but had become the self-acquisitions of the purchasing Thakor 
and were therefore not subject to the rule of lineal primogeniture, but were descendi- 
ble to the heirs, in other words, were partible amongst them. 

o Now, Mr. Shah is right when he says that these properties did not form a part of the 
samsthan from the very inception, but were purchased by the ruling Thakor who 
was acquiring properties out of the income of the samsthan between the years 1783 
and 1809 A.D. Mr. Shah is supported in this contention by several sale-deeds on 
the record showing that wanta lands were purchased by Ranmalsinhji Jetisanghji 
in various villages of Broach District in his own or his son’s name between 1783 and 
1809 A. D. (vide exhibits 799, 800, 301,804, 805, 806, 808, 809 and 811). In some cases 

roperties were acquired by mortgages which were never redeemed by mortgagors 
vide exhibits 802, 803, 807 and 810). It is no doubt true that all the sale-deeds re- 
lating to all the suit properties are not before us, but it is only natural that on account 
of antiquity it is not possible to lay hands on all the sale-deeds. Those that are 
on the record make it very probable that the properties in respect of which the sale- 
deeds are not available now must also have been purchased about the same period 
when Thakor Ranmalsinghji Jetisangji was acquiring properties. In every sale 
deed we find a recital that the property was sold to the Thakor or his son by all 
the Patidars representing the whole village, from which it would appear that at the 
date of each transaction of purchase, the Thakor must not have owned any land 
in the village concerned. The Thakors of Miyagam ‘are Garasias or Padhiyars. 
They are not Patidars, and therefore if the Thakor had in fact owned any property 
in the village concerned before any particular transaction of purchase, the document 
would not have stated that the sale was made by all the Patidars of the village 
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representing the whole village. It is no doubt true that the sale deeds on the record 
do not contain description of the properties so as to enable us to identify the proper- 
ties, with the result that the identity of the purchased properties as being a part of 
the suit properties is not established. Even in the case of properties acquired by 
mortgages, the identity of the acquisitions as being a part of the suit properties is not 
established. But, says Mr. Shah, this is only natural, as these’ were pre-survey 
days and the properties did not bear any numbers. The position thus is fairly clear. 
There being no evidence whatever that these properties formed an integral part of 
the Miyagam samethan from the inception of the samsthan, there would appear no 
serious difficulty in holding that they must have been purchased long ago by one or 
the other Thakor of Miyagam samsthan, in all probability Thakor Ranmalsinbji 
Jatisangji, out of the income of the samsthan. That being so, Mr. Shah is right in 
his contention that tbe ruling in Jagadamba Kumari v. Narain Singh would apply , 
to the facts of this case and the suit properties acquired the character of self-acquisi- 
tions on purchase. But the point is that even so, the plaintiff's position in this case 
does not improve, since we have come to the conclusion that although the suit pro- 
perties became self-acquisitions of the Thakor in the first instance on the purchase 
thereof, the character of impartibility was subsequently impressed upon all of them 
by blending or incorporation with the samsthan. We shall see this when we deal 
with the question of blending. 

Mr. Shah’s next contention is that whatever might have been the character of the 
descent of the suit properties before the advent of the British rule, the incidents of the 
ordinary law of heritability and consequent partibility were impressed upon them 
when the sanads in respect of them were granted to Thakor Dipsangji in 1878, 
1879 or thereabout by the British Government as the result of the enquiries made 
under the Summary Settlement Act VIT of 1863. In the context of this submission æ 
typical sanad is referred to by Mr. Shah and it is in these terms :— 

*"Whereas certain land described below has been brought under the Summary Settlement 
authorized by Act VII of 1863 of the Bombay Legislative Counoil it is hereby declared that the 
said land subject (in addition to Salami or other payment which may have been hitheito levied) 
to the payment to Government of an annual quit rent of Ra. 9-10-0 shall be continued for ever by 
the British Government as the private property of the persons who shall, from time to time, be 
ite lawful holders, without increase of the said quit rent and without any objection or question 
on the part of Government whether the righte of the said lawful holders shall have accrued by 
inheritance, adoption, assignment or otherwise, but on the condition that such lawful holders 
shall continue loyal and faithful subjecta of the British Government.” 


Now, Mr. Shah says (1) that the expression “private property of the persons" is used 
inthe sanad in juxtaposition to samathan property, (2) that the terms '"assignment or 
otherwise" are suggestive of alienability of the lands granted, thus implying heri- 
tability as understood in the ordinary law of inheritance and partibility, and (3) that 
the prefix '(Garasia" before the name of the grantee in the second column of the 
tabular statement appended at the foot of the sanad would show that the grant waa 
not made to Dipsangji Jaswantansangji in his capacity as a Thakor, but only as a 
Girasia, thus implying that the properties granted were not to ahare the character 
of special descent by the rule of lineal primogeniture and impartibility of the samsthan 
lands. In short, the argument of Mr. Shah, on the basis of the sanads, relating 
to the suit pd is that irrespeotive of whatever might have been the form 
or oustom of descent in regard to these properties before the advent of the British, 
they were distinctly made subject to the ordinary law of inheritance by the terms of 
the grant made under the Summary Settlement Act VII of 1803. 


Having pointed out what Mr. Shah calls the implications of the express terms of the 
sanads, he has gone on to deal with an important point whether a grantee of im- 
moveeble properties under the Summary Settlement Act VIL of 1863 can alter the 
character of the descent of the said properties by impressing upon them the type of 
descent inconsistent with ordinary law. Mr. Shah says that the grantee cannot do 
80, while Mr. Purshottam maintains that the grantee is at liberty to do so if he 
definitely intends to incorporate the said properties with the impartible estate of his. 
Whether the incorporation has occurred or not is a question of fact dependent upon 
the circumstances of each case, but, says Mr. Purshottam, if we are satisfied that the 
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holder of an impartible estate did really and truly intend to blend his self-acquisi- 
tions—a referenceis made only to immovable properties—with hisimpartible estate, 
then in the matter of their descent the normal law of inheritance is abrogated and the 
properties become subject to the special rule of inheritance by which the impartible 
estate of the holder is governed. Each party has cited an authority in support of 
the proposition set up by him. Mr Shah has relied on the 2180 of Ra,indra Bahadur 
Singh v. Rani Raghubane Kunwar!. whereas Mr Purshottam has referred to the case 
of Shiba Prasad Sings v. Prayag -Kumari Debi.* We shall first deal with Eajindra 
Bahadur Singh v. Rani Raghubans Kunwar, in which it was held that the Crown had 
pore in British India by a grant of lands to limit their descent in any way it pleased, 
ut a subject had no power to impose upon lands, or other property, any limitation 
of descent at variance with the ordinary law applicable. In that case one Bhu 
Singh had three sons Gajraj Singh, Girwar Singh and Dunia Singh. Gajraj Sin 
died childless in January 1860. Girwar Singh also died issueless in January 1865. 
Dunia Singh who survived Girwar Singh had two sons Balbhaddar Singh and Sheo 
‘Singh. Balbhaddar Singh was adopted by his uncle Girwar Singh whom he suo- 
ceeded, and he died childless in December 1898. One Rani Raghubans Kunwar 
was the wife of Balbhaddar Singh. The property to which the suit related was pro- 
perty, moveable and immoveable, of which Balbhaddar Singh died possessed on 
December 12, 1898. On his death his widow Rani Raghubans Kunwar and his 
brother Sheo Singh each claimed adversely to the other all the property of which 
Balbhaddar Singh had died possessed. The Court of Revenue made an order for 
the mutation of names in favour of Sheo Singh, and Sheo Singh obtained possession 
of all the property, moveable and immoveable. Rani Raghubans Kunwar on 
February 6, 1900, brought a suit against Sheo Singh for pcessession of all the moveable 
and immoveable property. She alleged that Balbhaddar Singh had been adopted by 
his uncle Girwar Singh, and that Girwar Singh had by his will devised al! his property 
to Balbhaddar Singh, who had enjoyed it until his death. Her suit was resisted by 
Sheo Singh, who alleged that all the property claimed by her apportained to taluqa 
Mahewa and was impartible ; that by a custom in the family females were excluded 
from the inheritance; and that the succession to the taluqa was governed by the 
Oudh iustates Act under which it was claimed by Sheo Singh that a brother was enti- 
tled to succeed in priority to the widow. Sheo Singh denied that Balbhaddar Singh 
had been adopted by Girwar Singh. +#'urthermore, Sheo Singh relied upon a sanad 
of October 19,1859, by which the Government had granted taluya Mahewa to Gajraj 
Singh and his heirs without other limitation of the lins ofinheritance. At some pariod 
of the litigation a copy of a sanad which was granted by the Government to Girwar 
Singh in 1861 was produced, and the Privy Council in 1905 held that the copy was 
admissible in evidence and that Girwar Singh had in fact surrendered to the Govern- 
ment the sanad which had beer. grarted touajraj Singh in 186¥ and the estate which 
had been granted vy it, and in lieu of that sanad had accepted the sanad of 1861. 
The sanat sE 1861 sat exprusaly: 

“It is another condition of this grant that in the event of your dying intestate, or of any of 
your successors dying intestate, the estate shall descend to the nearest male heir according to the 
rule of primogeniture ” à 
It was held by their Lordships of the Privy Council that the Crown had in British 
India power to grant or to transfer lands, and by its grant, or on the transfer, to 
limit in any way it pleased the descent of such lands. But, in the opinion of their 
Lordships, a subject had no right to impose upon lands or other property any limi- 
tation of descent which was at variance with the ordinary law of descent of property 
applicable in his case. Sir Edward Chamier, Judicial Commissioner of Oudh, had 
Observed in the course of his judgment (p. 143) : 

“I take it that it is settled law that a subject cannot make his property desoepndible in a 
manner not recognized by the ordinary law and that he cannot subject it to a rule of dascent s ioh 
as is contained in the primogeniture sanad granted to Girwar Singh. If this is so, it appears 
to me tc follow that Balbhaddar Singh could not by expreaf declaration, still leas by mere 
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volition, whether actual or presumed, subject property acquired by him to the vule of succession 
entered in the primogeniture sanad granted to Girwar Singh." 

With that statement as to the law, which was contained in the judgment of the 
Judicial Commissioner of Oudh, Sir Edward Chamier, their Lordships of the Privy 
Council expressly agreed. : 

Mr. Shah is relying on this authority in support of his contention that once the 
suit properties became the self-acquisitions of Thakor Ranmalsinhji Jetisangji by 
reason of the purchase thereof by him from the income of the samathan, it was not 
open to him to alter the law of descent applicable to those properties &nd make them 
subject to the character of impartibility by which the sansthan was governed. 
Succinotly Mr. Shah’s submissions on the basis of the sanads and the authority, of 
Rajindra Bahadur Singh v. Rani Raghubans Kunwar are (1) that the incident of 
heritability as ordinarily understood in law was impressed upon the suit properties, 
by tha sanads, and (2) that the said incident having been impressed upon them, 
it was not open to the Thakor to alter the mode of descent so as to make it inconsis- 
tent with the ordinary law. Both these submissions must fail in this case. We shall 
deal with the first submission first. In our opinion, the expression “‘private property” 
occurring in the sanads was not used in juxtaposition to samsthan property, but 
was used to distinguish the property, which was granted, from Government property. 
Before the grant, the properties granted were all Government lands, and the grant 
altered that character and made them private lands, in the sense that the ownership 
thereof changed from Government to the Thakor. In the expression “private 

perty”? we see no justification for drawing a distinction between the samsthan 
[ands ofthe Thakor and the lands granted by the sanads and for contending that the 
descent in the two cases—samsthan properties and the properties granted by the 
sanads—was intended to be different. 

It is true that the words “assignment or otherwise” are indicative of the alienabi- 
lity, but then it is to be remembered that inalienability is not a concomitant of 
impartibility or descent by the rule of lineal primogeniture. It has now been well 
settled by authorities that an impartible estate is alienable (vide Rajah Udaya Aditya 
Deb v. Jadub Lal Aditya Deb! and Sri Raja Rao Venkata Surya Mahipati Rama 
Krishna Rao Bahadur v. Court of Wards and Venkata Kumari Mahipati Surya 
Rao*), In Harisingjt Chandrasingji v. Ajitsingji® it was held that the holder for the 
time being of an impartible estate had complete right of disposition over the property 
and could transfer it absolutely by gift, will or otherwise, unless his right was 
restricted by custom or the nature of the tenure of his estate. In coming to this 
conclusion the previous decisions in the cases of Rani Sartaj Kumari v. Rant Deoraj 
Kuari^, Sri Raja Rao Venkata Surya Mahipati Rama Krishna Rao Bahadur v. 
Oourt of Wards and Venkata Kumari Mahipati Surya Rao®, Rama Rao v. Raja of 
Pitiapur® and Protap Chandra Deo v. Jagadish Chandra Deo’ were followed by this 
Court. Therefore, in the use of the words "assignment or otherwise" in the eanads 
we are unable to see any intention on the part of the grantor to divest these proper- 
ties of the character of impartibility which, as we have seen already, had been 
impressed upon them by custom right from the time of Ranmalsinhji Jetisangji. 
In our view, the words "assignment or otherwise" are thoroughly consistent with 
the impartibility of the properties and their descent by lineal primogeniture. 

The argument which Mr. Shah has made from the use of the word "Garasia" in 
front of the name Dipsangji Jaswantsangji occurring in the second column of the 
tabular statement at the foot of the sands appearsto us nothing more thana 
flight of fancy. Merely from that word we cannot reach a conclusion of considerable 
vital importance in the matter of descent of the properties. Garasia is the caste 
of the Toakors of Miyagam, whereas the term “Thakor” is descriptive of status. 
In our view, what was done by the use of the word “Garasia” was that the caste 
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of the AS was mentioned, and that was a natural thing to do. Description of 
status was out of place when properties were being granted to a person. In desorib- 
ing & person for the purpose of a grant it is necessary only to state the name, father's 
name and caste of that person and that was what was done while granting the sunads 
in regard to the suit Cea Wé have no doubt.that the purpose of Government in 
emplóying the word “Garasia” béfore the name Dipsangji Jaswantsangji was not 
to take away the character of impartibility from these lands (which had been 
impressed upon them from the time of Ranmalsinhji Jetisangji with the exception 
of Ochhan lands which were blended with the samethan: later) and make them 
partible ás the other self-acquisitions of Dipsangji Jaswanteangji, assuming that 
he had any such other self-acquisitions at the time. 
the sanads were granted under the provisions of the Summary Settlement Act 
VII of 1863, Mr. Shah has referred us to s. 6 of the said Act and has argued that the 
character of heritability was conferred upon the properties granted to Thakor 
Dipsangji: Jaswantsangji as the result of enquiries made under the Summary Settle- 
ment Act. Now, s. 6 of the Act is in these words: 
“When the State Government shall, under clause 1 of section 2, finally authorize and guarantee 
the continuance, in perpetuity, to the holders, their heirs and assigns, of land wholly or partially, 
exempt from the ordinary payment of annual land-revenue, the said lands shall (subject to the 
enactments contained in section 7) be the heritable and transferable property of the said holders, 
their heirs and assigns, without restriction as to adoptioa, collateral secession or transfer and 
such lands shall thenceforth be continued, in perpetuity, subject to a fixed annual payment to 
the State Government, calculated at the rate of two annas for each rupee of the assessment, . .” 
Now, adverting.to the word “heritable” occurring in 8. 6, we are clearly of the opi- 
nion that heritability according to the rule of lineal primogeniture also was ‘included 
in the concept of it. There is no doubt that the sanads which were granted under 
the. Summary Settlement Act were the result of enquiries made in respect of these 
lands under the said Act. If astheresult of the said enquiries it had been found that 
the second and third branches of Takhatsangji and thesecond and third branches of 
Jaswanteangji were co-sharers in these lands, we have no doubt that their names 
would have been mentioned along with the name of Dipsangji Jaswantsangji (Takhat- 
, &angji's senior or elder branch) in these sanads. If we turn to column 8 “Name of 
Holder" which means the name of holder as mentioned in the sanad, we find that in 
some of the extracts from the Alienation Register which are a part of the record 
before us, names of co-sharers were mentioned, e.g., they were mentioned in the 
“cases of Randa lands, Watarsa lands, Jhanghar lands, Simalia lands and so on. In 
the case of Watarsa lands the second and third branches of Takhatsangji were mention- 
‘ed as the co-sharers in the column “Name of Holder". The point in brief is that if 
the enquiries under the Summary Settlement Act VII of 1863 had disclosed, as they 
should have and would have if it were a fact, that the branches of Mohanbava and 
Jatisangji (second and third sons of Takhatsangji) or the two brothers of Dipsangji, 
namely, Adesangji and Jethisangji, had any shares in these properties, the sanads 
would have shown them as co-sharers and mentioned their names algo along with the 
name of Dipsangji Jaswantsangji. But in point of fact the sanads in respect of the 
suit properties, with the exception ‘of Ochhan lands, were granted in the name of 
Dien Jaswantsangji alone, which could only mean ‘that the Government had 
ecognized and respected the ancient custom of this family by which the descent in 
the matter of these properties was governed by the rule of lineal primogeniture and the 
sanads were granted on the basis of that recognition of the said custom. When we 
construe the word “heritable” occurring in 8. 6 of the Summary Settlement Act, 
VII of 1863, under which Act the sanads were granted, in the light of this background 
which cannot be separated from the enquiries which resulted in the grant of the 
sanads, we must hold that the said word 'heritable" extended to or included heri- 
tability according to the customary rule of primogeniture also which obtained in 
' this family in respect of the samsthan and also in respect of these properties. 
Now, let us turn to the decision in Martand Rao v. Malhar Rao! which laid down: 


“A settlement or regrant by the British Government of an estate which existed before 
D 1 (1927) L. R. 55 I. A. 45, 8. 0. 30 Bom, L, R. 251. 
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British rule must be presumed, in the absence of evidence to the contrary, to continue previously 
existing incidents of impartibility and descendibihty to a single heir." , 
We pave already seen that before the advent of the British and right from the time 
of Ranmalsinhji Jeti-angji, these properties (at.the moment I am not referring to 
Ochhan lands) were characterized by the incidents of impartibility and descendi- 
bility to a single heir. Forthereasonsjust stated, in the sanads which were granted 
under the Summary Settlement Act, VII of 1863, we see no evidence to show that 
the British Government, io settling these lands on, or in regranting them to, Dip- 
sangji Jaswantsangji had intended to go counter to those already existing incidents 
as regards the descendibility of these properties. : 

As to the contention made by Mr. Shah on the authority of Rajindra Bahatlur 
Singh v. Rani Raghubans Kunwar, clearly, the ruling would not appy to the facts 


of this case. In that case the impartible estate was araj which was granted by . 


the Crown by a sanad, and the incorporation of any other immoveable self-acquisi- 
tions in it would have meant the enlargement of the boundaries of the raj, which 
could not be done at the will of the holder of the raj, but could only be done by the 
Crown by whom the original boundaries of the raj were fixed. Obviously, in the 
case of a raj granted by the Crown, its boundaries could not be cut up or extended 
by the grantee who held the raj under & sanad from the Crown, ie. under definite 
terms from the Crown, which could only be altered by the Crown. For these reasons 
the raj was impartible and the said character of impartibility could not be imprinted 
on the other immoveable acquisitions of the holder, since by so doing the size of tho 
raj would be increased. In the case betore us there is not a tittle of evidence to show 
that the grant of the samsthan was made by the Crown. Indeed the samsthan has 
been in existence, not only since the time of Ranmalsinghji Jetisangji who was born 
about the end of the first quarter of the 18th century, but since four generations 
before him—since the time of Baraiya Mansangji, great great grandfather of Ranmal- 
sinhji Jetisangji—in other words sincea very long time even before theadvent of the 
British rule. Therefore, this is not a case of the grant of a samsthan by the Crown. 
Here the character of impartibility and governance, inthe matter of descent, by the 
rule of lineal primogeniture are the results of ancient, clear, invariable custom. 
Now, the power to incorporate is à power inherent in every Hindu owner, and it 


applies to a customary impartible estate unless it is excluded by statute or custom: ' 


There is no question of any statute here excluding this power to incorporate, nor is 
there any evidence of any custom excluding such a power.. Accordingly there is no 
reason why the Thakor of this samsthan could not enlarge the samsthan by adding 
his other immoveable self-acquisitions to it. By adding to the samsthan the other 
properties he was not creating another or distinct samsthan. In other words his 
self-acquisitions added to the samsthan did not form a new estate, but were an ac- 
cretion to the samsthan and passed, on the death of each successive Thakor, as one 
entity along with the samsthan.’ Therefore, in à case like the present one where we 
are dealing with an estate impartible by custom and not by reason of a sanad granted 
by the Crown, the holder of the estate can alter the course of descent of his other 
immovable self-acquisitions by incorporating them withthe estate. Accordingly the 
ruling cited by Mr. Shah, Rajindra Bahadur Singh v. Ram Raghubans Kunwar, will not 
help the appellant. ° i 
The apposité ruling is the one relied upon by Mr. Purshottam, namely, the case of 
Shiba Prasad Singh v. Prayag Kumars Debi*, in which it was held by their Lordships 
of the Privy Council: S 
“Unless the power 18 excluded by statute or custom, the holder of a customary impartible 
estate, by a declaration of his intention, oan incorporate with the estate self-acqui.ed immovable 


property, and thereupon the property accrues to the estate and s impressed with all its incidents, . ` 


including & custom of descent by prmogemture, Itis otherwise in the cage of an estate granted 
by the Crown subject to descent by primogeniture.” : 


Jt was also held: 


*"The blending of income from self-acquired property with income from an impartible estate , 


raises no presumption of an intention to incorporate, but that intention can be indicated in 

other modes.” 
1 (1932) L. R. 59 T. A. 331, 8. 0. 34 Bom. L.R. 1567. 
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The gist of the decision thus was that the holder of a customary impartible estate 
is competent to incorporate his self-acquired immovable properties with the im- 
partible estate, but a presumption of an intention to incorporate cannot arise merely 
from the blending of the income of the self-acquisitions with the income of the 
impartible estate, but the intention must be gathered in other ways. The whole 
question whether the immovable property acquired by the holder of an impartible 
estate could be incorporated with the impartible estate so as to impress upon it the 
character of impartibility was exhaustively examined in Shiba Prasad Singh v. 
Prayag Kumari Debi in which the previous decisions bearing on the point were re- 
viewed and the law on the subject was finally settled. In that case the dispute related 
to ‘the succession to the estate of Raja Durga Prasad Singh, who died childless on 
March 17, 1916, leaving surviving behind him his three widows Rani Prayag Kumari, 
Rani Subhadra Kumari who died pending the suit and Rani Hem Kumari. These 
widows were the plaintiffs in the suit and respondents to the first appeal. One 
Shiba Prasad Singh, who was defendant in the suit and appellant in the first appeal, 
was a collateral relative of the deceased Raja Durga Prasad Singh. He was Raja 
Durga Prasad Singh’s father’s father’s brother’s son’s son. The parties were 
governed by.the Mitakshara and the chief item of pro was the impartible estate 
of Jheria, situated inthe Manbhum district, but the Raja had died possessed of con- 
siderable other immovable property also. Upon the death of the Raja, defendant 
Shiba Prasad Singh took possession of the estate of Jheria and also other property 
of the Raja, the said other property consisting of cash, jewellery and other moveables. 
Shiba Prasad Singh claimed that all the moveable and immoveable properties of 
the deceased Raja had passed to him by survivorship, whereas the three Ranis of 
the deceased Raja contended that the family had ceased to be joint and claimed the 
estate under Hindu law. As far as the immoveable properties besides the impartible 
estate of Jheria and moveables were concerned, the Ranis contended that they were 
the self-acquisitions of the deceased Raja. On a suit being filed by the widows of 
the, deceased Raja against Shiba Prasad Singh to recover the estate and other pro- 
perty, the Subordinate Judge passed a decree whereby he allowed the suit in part and 
dismisséd it as to the rest. Both parties appealed tothe High Court at Calcutta, and 
the said High Court by ite decree allowed the appeals in part. From the said decree 
of the High Court both parties appealed to His Majesty in Council. It may be noted 
that the parties were governed by the Mitakshara school of Hindu law. The raj 
was ancient and ancestral. It was impartible by custom and succession to it was 
governed by the rule of lineal primogeniture. H 

In the &bove mentioned case the properties which were the subject-matter of the 
guit included amongst others: 

(1) The impartible estate or raj. 

(2) Immovable properties which were acquired by the father and brother of the 
deceased Raja Durga Prasad Singh and which had come to the hands of the de- 
ceased Raja. REN 

(3) Immovable properties acquired by the deceased Raja himself, 
and two of the principal questions which arose for the consideration of their Lord- 
ships were: A ; 

(4) Whetber the holder of an impartible estate had the power to incorporate other properties 
belonging to him with the estate, 
and 
(2) Whether any such properties had in fact been incorporated with the estate. 
Their Lordships observed that these were questions of wide importance and stated 
that it would be as well to refer to certain cases in which the matter had already been 
considered. 

The first case their Lordships of the Privy Council referred to was the case of 
Shrimatt Rani Parbati Kumari Debs v. Jagadts Chunder Dhabal. The contest in 
that case was as regards succession tq an ancestral impartible estate and four mauzas 
that had been purchased on behalf of the last holder out of the savings of the im- 
partible estate. It was contended that themauzas had been incorporated with the 
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impartible estate and therefore passed with the estate. There was evidence in the 
case that the rents of the estate were collected by the same servant and the collec- 
tion papers were kept with the papers of the estate. Indealing with thataspeot of the 
matter their Lordships of the Privy Council had observed in that case that they did 
not find in those meagre facts adequate grounds for holding that the Raja had 
intended to incorporate the four mauzas with the ancestral estate for the pu 

of his succession. In their Lordships’ opinion the fourmeuzas must therefore follow 
the rule of the Mitakshara as to self-acquired property. 

The next case which was referred to by their Borden in their judgment in Shiba 
Prasad Singh v. Prayag Kumari Debi was the case of Janki Pershad Singh v. Dwarka 
Pershad Singh!. It was a case under the Oudh Estates Act, 1869. The properties 
alleged to have been incorporated were all immoveable properties and it was held by 
their Lordships that the question whether properties acquired by an owner became 
part of the ancestral estate for the purposes of his succession depended on his intention 
to incorporate the acquisitions with the original estate. In that case also it was held 
that upon the facts the evidence was not sufficient to establish such an intention on 
the part of the owner. In Murtaza Husain Khan v. Mahomed Yasin Ali Khan? 
also the observations of their Lordships of the Privy Council were to a similar effect. 
There also the properties were immoveable and a question had arisen whether the 
owner of an impartible ancestral estate who had acquired certain immovable pro- 
perties had intended to incorporate the said immovable properties with the origi- 
nal impartible estate and it was held by their Lordshipsthatupon the facta of the 
case the evidence was not sufficient to establish such an intention. 

The next case which was referred to by their Lordships of the Privy Council while 
dealing with the case of Shiba Prasad Singh v. Prayag Kumari Debt was the case of 
Jagadamba Kumari v. Narain Singh. We have already once referred to that case in 
this judgment. There the properties alleged to have been incorporated had consisted 
partly of movables and partly of immovables and had all been acquired by the 
deceased Raja out of the income of the raj. The High Court of Calcutta had held 
that the whole of the property so acquired, except certam Government promissory 
notes, represented an accretion to the estate and descended with it. On appeal to 
the Privy Council, it was held by their Lordships that no part of the property had 
constituted an accretion to the estate. The reason for that finding was that their 
Lordships saw no evidence in the facts of that case of any sufficient intention to 
treat the acquired properties, whether the mauzas, mortgages or other personal 
estate, as part of the original raj. The actual point of the decision in Jagadamba 
Kumari v. Narain Singh was that where the estate was impartible, no such pre- 
sumption as to an intention could be drawn from the blending of the income of self- 
acquired property with the income of the estate as in the case of ordinary joint 

family estate. The case does not decide that if the estate is impartible, there 

can be no incorporation at all. On the contrary, there is an implication, and that 

too & strong one, that there can be an incorporation at least as regards immovable 
roperty. 

i Sir ‘Dinshah Mulla who delivered the judgment of the Privy Council in Shiba 

Prasad Singh v. Prayag Kumari Debs? observed in the course of his judgment 
(p. 349) : 

“The Hindu law, however, enables persons governed by that law to alter the course of devon 
lution of their property from one channel into another by declaring, expressly or impliedly, their 
intention to do so, Thus, if a member of a joint family declares his intention to separate from the 
other members, there is, as already stated, an immediate separation, and his undivided interest in , 
the joint amily property will on his death pass not to the surviving members of the family, 
but to his heirs. Similarly a Hindu possessing self-acquired property may incorporate it with 
the joint family property, in which case it will pass on his death not to his heirs, but to the 
surviving members of the family... 

If a member of a joint family blends the income of his gelf-aoquired property with the mcome of 
the joint family property, it raises presumption of an intention to incorporate the self-acquired 
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property with the joint amily property :...But no such presumption can arise if a member of a 
joint ami'y who is the holder of an ancestral impartible estate mixes the income of his self- 
acquired property with the income of the estate. Blending of income, however ia not the only 
mode of ‘ndicating the intention to incorporate...The cructal test in all such cases is intention, 
and the intention may be expressed by the blending of income or in some other way. On the same 
principle a member of a joint family, who ‘s the holder of an ancestral impartible estate, may 
declare his intention to incorporate his self-acquired property with the impartible estate ; by so 
doing he expresses his intention to alter the course of devolution of the self-acquired property. 
This, their Lordships think, he is entitled to do, though the ancestral estate is impartible.” 

Their Lordships of the Privy Council examined an argument that the holder of an 
impartible estate could not so incorporate his self-acquisitions with the estate as 
to make them inheritable by the rule of primogeniture. In support of the above 
argument two passages were quoted before their Lordships from Jattendromohan 
Tagore v. Ganendromohan Tagore : Ganendromohan Tagore v. Jattendromohan Tagore! 
(p. 65) : 

**, ,.A private individual, who attempts by gift or wil’ to make property inheritable otherwise 

than the law directa, is assuming to legislate, and the gift must fail, and the inheritance takes 
place as the law directs; and (2). Upon this point it is unnecessary to repeat what has already 
been said as to the incompetency of an individual member of goc'eby to make a law whereby & 
particular estate created by him sha] descend in a novel line of nheritance, differing from that 
described by the law of the land.” 
Furthermore, in support of the argument mentioned above, namely, that the holder 
of an impartible estate could not so incorporate his self-acquisitions with the estate 
as to make them impartible by the rule of primogeniture, reliance was also put upon a 
passage in Rajindra Bahadur Singh v. Rani Raghubans Kunwar*, in which it was 
observed (p. 148) : 

"The Crown has in British India power to grant or to transfer lands and by its grant or on 

the transfer to limit im any way it pleases the descent of such lands. But a subject hag no 
right to impose upon such lands or other property any limitat/on of descent which is at variance 
with the ordinary law of descent of property applicable in his case.” 
On the authority of the above mehtioned rulings in the Tagore case and Rajindra 
Bahadur Singh v. Rani Raghubans Kunwarit was contended before their Lordships 
of the Privy Council in Shiba Prasad Singh v. Prayag Kumari Debi that to allow the 
holder of an impartible raj to incorporate his self-acquisitions with the raj would be 
to allow him to impose upon the self-acquisitions a line of descent at variance with the 
ordinary law applicable to his case. Now, their Lordships expressly stated in that 
judgment (Shiba Prasad Singh v. Prayag Kumari Debi) that they did not think 
that the principle laid down in the Tagore case and Rajindra Bahadur Singh v. Rant 
Raghubans Kunwar applied tothe case before them, namely, Shiba Prasad Singh v. 
Prayag Kumari Debi. In the case before them the raj had not been granted by 
the Crown, nor had any line of descent been prescribed by any sanad. It was 
an ancient estate. It was impartible by custom. It descended by the rule of pri- 
mogeniture by a family custom. Thefamily was joint. The parties were governed 
by the Mitakshara school of Hindu law. Under that law ancestral property devolved 
by survivorship upon all surviving members of the joint family. But the raj devolved 
not on all, but only on one member of the family, and that was by virtue of the family 
custom. Their Lordships proceeded to observe (352) : 

“Had the Raj been an estate granted by the Crown under a sanad subject to descent by 
primogemturo, as was the taluq in the Rajindra Bahadur case, the boundaries as defined by the 
. sanad could not have been enlarged by any Raja, nor could he have added other properties to it 

80 ag to make them descendible by the rule of primogeniture, But the Raj here is not held under 
any sanad. It is impartible by custom, snd it descends by primogeniture by custom. The 
boundaries, therefore, of such an estate, if they could be circumscribed at all, could only be cir- 
eumscribed by statute or custom. The power to incorporate being a power inherent in every 
Hindu owner applies aa well to a customary impartible Raj unless it is excluded by statute or 
eustom. ‘There is no question of any statute here. Nor is there any evidence of any custom 
excluding such a power. If so, there is no reason why the Raja could not enlarge the Raj by 
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adding other properties to it. He is not by so doing creating another and a separate estate dis- 
tinct from the Raj itself. He is not assuming to legislate, nor is he creating another Jheria Raj 
or ary other Raj. If other properties are added to the Raj estate, they will not form anew estate 
but will be an accretion to the Raj estate, and will pass, on the death intestate of the last holder, 
as one entity with that estate. To such a case the rule in the T'agore's Case dogs not apply, nor tho 
rule in Rajindra Bahadur’s case... 
The cono'usion to which their Lordships have come on this part of the case is that while 
immoveable property can be incorpo ated with animpartible estate, movable property cannot.” 
The law on the question of incorporation of the other immovable self-acquisition 
of a holder of an impartible estate with the said estate, as settled in Shiba Prasad 
Singh v. Rant Prayag Kumari Debi, is a final pronouncement on the subject and 
according to it the holder of the Miyagam samsthan could incorporate his other 
self-acquired immoveable properties with the estate of Miyagam and thereby make 
the said self-acquisitions subject to the customary rule of primogeniture in the matter 
of descent. The question, therefore, is whether in this case the material before us is 
sufficient to indicate intention on the part of the holder of the samsthan to incorpd- 
rate, and in this connection the undoubted circumstances of the case and the docu- 
mentary evidence have left no doubt in our minds that the holder (Thakor) had that 
intention. In the first place it is clear from exhibit 819 which is‘a statement of 
Pushpasangji(respondent No. 4)that the amounts ofall the accounts relating to wante 
lands (suit properties) were always credited in the daily cash book of the samsthan 
and were mixed up with the cash balances in the said daily cash book. From the 
cash balances so mixed up, tribute amounts were being paid. It is also to be noted 
that no separate account of the wanta lands was ever maintained (vide para. 16, 
exhibit 819). In the history of the descent of the suit properties also there is a pointer 
to the fact of incorporation. On Takhatsangji’s death these properties (I am not 
referring at the moment to Ochhan lands) which were for some time in possession 
and enjoyment of the second and third branches of Takhateangji and the two branches 
of Fullabava along with the senior branch of Takhatsangji devolved on his eldest son 
Jaswantsangji, although Jaswantsangji had two brothers Mohanbava and Jetisangji 
alive at the time. On Jaswantsangji's death the properties devolved on his eldest 
son Dipsangji, though Dipsangji had two brothers Adesangji and Jetisangji alive 
at the time. Itisnot disputed thatthe junior sons of Takhatsangji or the junior sons 
of Jaswantsangji never claimed any share in these properties (here also I am excepting 
the Ochhan lands). This could only be consistent with one thing, namely, that 
during the lifetime of Takhatsangji and Jaswanteangji the junior sons of both of 
them must have known that these properties had accreted to the samsthan by in- 
corporation and therefore they had no share in them. Otherwise, when the enquiries 
were in progress under the Summary Settlement Act VII of 1863 after the advent 
of the British, one cannot understand why Mohanbava’s and Jetisangji’s branches 
(these were junior sons of Takhatsangji) or Adesangji’s and Jetisangji’s branches 
(they were junior sons bf Jaswantsangji) did not claim or contest any share in these 
properties. As we have seen already, the sanads in regard to the suit properties 
were given on the basis that their descent was regulated by the rule of lineal pri- 
mogeniture, which could only have been possible by the incorporation of these pro- 
perties with the impartible estate of the samsthan. In fact, not only the granting 
of the sanads, but even the preparation of the Alienation Register and the manage- 
ment of the suit properties by the Talukdari Settlement Officer were done on the 
basis of the complete blending of these properties with the impartible estate; 
otherwise the Talukdari Settlement Officer would have given the shares in the incomé 
of these properties to the branches or co-sharers, and the branches and co-sharers 
concerned would also have claimed them. No share at all in the income of these 
properties was demanded by any junior branch, and the Talukdari Settlement 
Officer used to hand over the entire income to the senior branch of Takhatsangji. 
These circumstances extending over a long period must point to the blending of thé 
eer the samsthan and ‘he suit properties to the knowledge of all the juniór 
ranches, 
Another piece of evidence which strongly points to the incorporation is the 
Tharav Bandh exh. 813 dated 1897-98. It is a Tharav Bandh of the wanta in 
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Broach District of Thakor Ranmalsingji Doulateanhji. We find that in this 
Tharav Bandh the income of the wanta lands was treated as Darbari income or 
income of the samsthan and the outetandings in respect of the tantas were treated as 
Darbari outstandings, i.e., outstandings due to the samsthan. The point is that the 
income of the wantas was not treated as a personal or private income of the Thakor, 
as distinguished from the Darbari income. The outstandings which were due from 
the wanta lands were not treated as outstandings due personally or privately to the 
Thakor but were treated as due to the samsthan. This, in our opinion, conclusively 
shows that all differences between the impartible estate of the samsthan and the 
wanta lands were sunk and the wantas were completely merged in the samsthan. 
Accordingly the decision in Shiba Prasad Singh v. Prayag Kumari Debi would apply 
to the facts of this case, and Mr. Purshottam is right in contending on the basis of that 
case that the character of impartibility has been impressed on the suit properties by 
reason of the incorporation thereof with the samsthan. 

* Regarding Ochhan lands also wehave come to the conclusion that after the shares of 
the second and third branches of Takhateangji and of the two branches of Fullabava 
had also vested in the Thakor, thus making the vesting of the Ochhan lands complete in. 
the senior branch of Takhatsangji, the said lands were also incorporated with the 
samsthan as were all the rest of the suit properties. Once the shares of the other 
sharers passed on to the Thakor representing the senior branch of Takhatsangji and. 
the whole of these Ochhan lands became his self-acquisitions, he dealt with the said 
acquisitions in the same manner in which he had dealt with the other self-acquisitions 
(immovable), i.e., he incorporated them also with the impartible estate and thereby 
impressed upon them also the character of impartibility. 

For the above mentioned reasons, I agree with my learned brother that the 
plaintiff's suit for partition of the suit immovable properties mentioned in schedules 
A and B must fail. 

The next question with which we are concerned in these appeals is whether the 
toda giras allowance (cash allowance) of Rs. 1,437 mentioned in schedule C is the 
exclusive property of the Thakor for the time being on the gadi of Miyagam or is 
partible, upon the Thakor’s death, amongst his heirs. The contention of Pushpa- 
singji respondent No. 4 is that this allowance has always been enjoyed from its very 
inception by the ruling Thakor exclusively and the Fataya Princes have no right or. 
claim to it. On the other hand, the case of the plaintiff is that this allowance is 
descendible hereditarily to the lineal male heirs and therefore upon the death of 
Ranmalsinghji Doulatsangji, the late Thakor, all his lineal male heirs, namely, plaintiff, 
defendant No 1, defendant No. 2. and Kesarisangji (father of defendants Nos. 4and 5) 
became entitled to shares in it. The plaintiff’s further case is that defendant No. 3, 
the widow of Ranmalsinghji Doulatsangji, was also entitled to a share in it equal to a 
son’s share. In other words according to the plaintiff, he himself, defendant No. 1, 
defendant No. 2, defendant No. 3 and Kesarisinhji (the father of defendants Nos. 4 
and 5) became entitled to equal shares in this cash allowance on the death of Ranmal- 
sinhji Doulatsangji. Now, in this case this cash allowance was first granted to 
Garasia Dipsangji by Her Majestys Governor of Bombay by a sanad exh. 572 
dated December 1, 1866, and here are the terms of the sanad : 

“This sanad is issued under the signature of His Excellency Si Henry Bartle Edward Frere, 

K. C. B., Her Majoaty’s Governor of Bombay, to the Grassia Deepeingjee Jesvanteinghjee in- 
habitant of Moze-meea Taluka, Baroda in the Gaekwar's Territory to the following effect :— 

Whereas according to the agreement (a copy of which is attached) entered into by you on 
behalf of yourself, cosharers and heirs, you have agreed to receive fr: m the Government Treasury, 
on the conditions therein specified your Girass allowance as settled by Government and Govern- 
ment have been pleased to grant Sunnads to the Grassias whose Girass is declared hereditarily 
continuable, this writing is issued to you, to the effect, that so long as you, your cosharers and your 
and their heirs conform to the conditions of the agreement above mentioned, the annual allowance 
of Ra. 1437]-. one thousand & four hundred & thirty seven only wil be continued hereditarily 

in the manner below described. 
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Hereditary Class II. 


Continuable to the Tha- ‘ 
kore of Mayagaum for the 
time being fourteen hundred Ra. 1437. 
thirty seven and failing that 
; line to the lineal male heirs 
in male descent from 


Sunnud No. 1148 .. ' '..1st December 1866 
Bd (il'egible) - . .Bd/- Illegible 
Ist December 1866 .. Settlement XX 


Revenue Commissioner N D." 


Now, it is argued by Mr. Shah for the plaintiff appellant that the words “‘you on behalf 
of yourself, cosharers and heirs" and “so long as you, your cosharers and your and 
their heirs conform to the conditions ofthe agreement above mentioned, the annual 
allowance of Rs. 1437....will be continued hereditarily" occurringin thesanad would 
show that on the death of Ranmalsinghji Doulatsangji all his sons became entitled 
to shares in this allowance. We have given careful thought to this submission of 
Mr. Shah, but we feel it must fail. Itis no doubt true that the grant was intended to 
continue hereditarily, but what was meant by hereditary continuity was made clear 
in the sanad iteelf, and in this connection the important words are : 

“The annus! allowance of Rs. 1437 will be continued hereditarily in the manner below 
described. 

Continuable to the Thakore of Mayagaum for the time being.” 


It would appear that a standard printed form of a sanad conteining the words “on 
behalf of yourself, cosharers and heirs" and “you, your cosharers and your and their 
heirs" must have been taken up and the necessary blanks must have been filled up, 
which would account for the words ‘‘on behalf of yourself, cosharers and heirs” and ' 
“you, your cosharers and you and their heirs" which are found in the sanad exh. 572. 
Actually, it is nobody's case that Dipsangji’s brothers Adesangji and Jetisangji 
had any share in this allowance, and even now the heirs of Adesangji and Jetisangji 
are not claiming any share in it; so, the reference to the cosharers and the heirs of 
cosharers which is to be found in the sanad could not actually have been intended to 
be made in the case of the grant of this cash allowance. These words which must 
have occurred in the printed form and which should have been struck off appear 
to have been inadvertently kept on when the blanks were filled up. I would, there- 
fore, not attach any face value to those words in construing the sanad exh. 772. The 
important words, in our opinon, are “‘continued hereditarily in the manner below 
described. Continuable to the Thakor of Mayagaum for the time being." These 
words would show that the allowance was to be enjoyed only and exclusively by the 
Thakor of Miyagam for the time being, which meant that it was made descendible 
only to the eldest son of the Thakor, on the death of the Thakor. In the original 
sanad there were at first the words “lineal male heirs in male descent from” after the 
words “continuable to the" and before the words “Thakore of Mayagaum for the time 
being". When we look at the original of exh. 572 we find that the words “lineal male 
heirs in male descent from” are struck off. They must have been struck off by the 
authority granting the sanad. They could not have been struck off by Pushpasinbji 
for the purpose of creating evidence in his favourin respect to the toda giras allowance. 
The reason for this conclusion is obvious. This sanad was produced by the plaintiff 
himself. It was never in the custody of Pushpasinhji. Pushpasinhji’s grandfather 
Ranmelsinhji had two wives. From the senior wife Kesarisinhji, the father of 
Pushpasinhji and Pravinsinhji, was born and he was the eldest son of Ranmalsinhji. 
From the junior wife plaintiff, defendant No. 1 and defendant No. 2 were born. It 
would appear that some time after the second marriage of Ranmalsinhji, his senior 
wife and Kesarisinhji lived separately from Ranmalsinhji who lived with his second 
wife and the sons born of her. That was the state of affairs when Ranmalsinhji 
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died, with the result that the documents which were in possession of Ranmalsinhji 
came into the hands of the plaintiff and his brothers defendants Nos. 1 and 2. Thereisno 
doubt that this sanad exh. 572 which was in respect of the cash allowance which 
was received by Ranmalsinhji during his lifetime must have been in possession of 
Renmalsinhji up to the time of his death. Surely, Ranmalsinhji and his grand- 
father Dipsangji had no reason whatever to strike off the words “lineal male heirs 
in male descent from”, since neither of them had any competing cosharer who could 
possibly claim any share in this allowance. Therefore, there is no doubt, we think, 
that the words “lineal male heirs in male descent from" must have been struck off 
from the printed standard form of the ganad by the authority granting the sanad, 
since the object of the grant was to vest the allowance exclusively in the Thakor of 
Miyagam for the time being. 
For the appellant our attention is invited to 8. 3 of the Toda Giras Allowance Act 
(VIT of 1887) which says: , 
“Every toda giras allowance is continuable hereditarily to the lineal male heirs in male 
descent of the first recipient thereof under British rule : 
Provided that,....”, 
and it is argued that according to the above mentioned provisions of the Act all the 
sons of the late Thakor Ranmalsinhji Doulatsangji would be entitled to share the 
allowance. It is true that the allowance was first granted in 1866, whereas the Toda 
Giras Allowance Act was enacted in 1887; but, says Mr. Thakore for the plaintiff 
appellant, the Act, being a declaratory one, must be given a retrospective effect. , 
Mr. Thakore is right in his contention that the Toda Giras Allowance Act must be 
given a retrospective effect. In his Interpretation of Statutes, ninth edn., Maxwell 
writes (p. 229) : 
“If a statute is in its nature a declaratory Act, the argument that it must not be construed 
80 ag to take away previous rights is not applicable.” 
There is no doubt that the toda giras allowance is a declaratory one, since this is 
how it begins: "Whereas it is ie e to declare..." Being a declaratory Act, 
it must be given a retrospective eifect, but even 30, we do not think the plaintiff is 
entitled to any relief in respect of this allowance. The words “continuable here- 
ditarily to the lineal male heirs in male descent” are wide and include a form of 
descent which is known by the name of descent by the rule of lineal promogeniture. 
The descent from the Thakor for the time being to his eldest son is also certainly a 
continuity of heredity in the line of male heirs in male descent of the first recipient 
and therefore, in our opinion, the words in the sanad exh. 572 saying that the allow- 
ance will be continuable hereditarily to the Thakore of Miyagam for the time being 
are quite consistent with the provisions of s. 3 of the Toda Giras Allowance Aot. 
Descent by rule of primogeniture is one of the forms of inheritance, and though it is 
a special form, it certainly falls within the scope of s. 3 of the Act as it continues 
heredity in male descent of the first recipient. That being so, weare of thé opinion 
that the descent of this allowance from the Thakor of Miyagam for the time being 
to his eldest son is in keeping with the terms of the grant itself and also with the 
provisions of the Toda Giras Allowance Act, and accordingly the plaintiff's claim to 
a share in it must fail. B 
Toda giras allowance was initially a political allowance and was “a sort of black- 
mail allowed by former Governments to be levied from villages which received the 
rotection of the Girasia" (vide Joglekar’s Alienation Manual, lst edition, page 45). 
t is thus clear that originally the toda giras allowance was an amount which was 
recovered by the Girasia from the villages which were receiving protection from him 
against plunders and depredations. e British Government for the sake of the 
peace of the country allowed the system to continue on the conditions (1) that the 
Girasias shall abstain from all violence and plunder, and continue to be loyal to the 
British Government, and (2) that they shall, whenever called upon, perform police 
or any other service which it may have been customary to exact from Girasias. 
There were certain other conditions also attached to the continuance of the system 
by the British Government, but into those we need not enter for the purpose of 
these appeals. Thus we see the reason why the allowance was granted exclusively 
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to the Thakor of Miyagam for the time being. The reason was that the Government 
looked up to the Thakor alone for the safety of the peace in the Thakarat. Even at 
the date of the Toda Giras Allowance Act the Thakor was responsible for seeing that 
his Thakarat was free from plunders and depredations, and if, for seouring that 
object, the grant was made descendible from a ruling Thakor to his eldest son on the 
death of the Thakor, we do not see how the descent could be said to offend against 
continuity of heredity in the male line of the first recipient. We must, therefore, hold 
that the contention of Pushpasinhji that he alone, as the Thakor of Miyagam for 
the time being, is entitled to the cash allowance, is in keeping with the provisions of 
Act VIL of 1887. 


It is to be remembered that this particular cash allowance was granted by Govern- 
ment under the provisions of its Resolution No. 4309 dated November 27, 1862. 
That resolution is not on the record of these appeals, but it is found embodied in 
Maharaval Mohansangjt Jeysangjs v. The Government of Bombay'. Paragraphs 17, 
18 and 19 of that resolution give us the history of the circumstances under which the 
toda giras allowance waa initiated and continued. Paragraph 17 of the resolution 
said (p. 442) : 

"Government did not initiate these paymente but found them, on obtaining possession of the 

country, generated by the disorder of the previous rule. The holders were treated with uhexampl- 
ed indulgence ; but the peace of the country called for the policy then adopted, and faith should 
now be kept with their descendants, although they are no longer dangerous to the State. This 
the Governor in Council ia prepared in the strictest sense to do -....” 
Tt would thus be obvious that this allowance wes not initiated by Government. 
It was already found existing, in other words the Garasias were already found 
exacting the amount from the villages which were receiving protection from them and 
which would have been subjected to plunders and depradations at their own hands 
if the monies were not paid to them. Although the British Government, on taking 
possession of the country, was not bound to respect that system, even so the re- 
solution stated that faith should be kept with the descendants of the original Gara- 
sias, although the said descendants were nd longer dangerous to the State. 


Paragraph 18 of the resolution proceeded to say (p. 442) : 


“,..At the same time the Governor in Council is not unwilling to make some aaorifice of revenue 
in order to relieve the garasias from the necessity of resorting to law, and he is prepared, when- 
ever the garasia may be willing to receive from Government his present income, instead of 
collecting it direct from the villagers, to continue that income to him under such reasonable rules 
and restrictions as may seem fit to Government to impose." 


Then paragraph 19 of the resolution proceeded to deal with the conditions, and this 
is what it said (p. 442): 

“The conditions on which this arrangement will be entered into, are that the garasia shall 
consent to abandon, for the future, his claims against the village communities, and in return the 
allowances he has hitherto enjoyed shall be continued by the State hereditarily (during good 
behaviour) to the male issue of the first person who receives the garas from the Enitish Treasury..." 
It would thus be obvious that an important condition which underlay the resolution, 
on the basis of which or in the light of which the provisions of s. 3 of the Toda Giras 
Allowance Act (VII of 1887) would appear to have been enacted, was that the 
allowance was to be continued hereditarily to the male issue of the first person who 
received the garas from the British treasury. In our opinion, the descent of the 
allowance from a ruling Thakor to his eldest son on the death of the Thakor would 
amount to a continuity of the allowance hereditarily to the male issue of the first 
recipient. "Thus we see that the contention of Pushpasinhji, respondent No. 4, that 
the allowance vests only and exclusively in the Thakor of Miyagam for the time 
being and descends, on the death of a ruling Thakor, to his eldest son and that 
the junior sons of the Thakor have no share in it is supported on all hands, i.e., by the 
terms of the grant iteelf (exh? 572), by the terms of the resolution under which the 
toda giras allowance was recognized by Government and, by the provisions of s. 3 
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of the Toda Giras Allowances Act. That being so, the plaintiff’s case must fail in. 
this behalf as well. 
In'the result, I agree with my learned brother that both these appeals must fail 
&nd be dismissed with costa. 
[Nors : Throughout this judgment “Takatsangji’ whose name frequently appears 
should be read as spelt “Takhatsangji’.] 
Appeal dismissed. 


SUPREME COURT. 


Present : Sir Harilal Kania, Kit., Chief Justice, Mr. Justice Patanjali Sastri, 
Mr. Justice Das, Mr. Justice Chandrasekhara Atyar, and Mr. Justice Bose. 


COLLECTOR OF BOMBAY v. MUNICIPAL CORPORATION OF BOMBAY.* 


Bombay Otty Land-Revenue Act (Bom. II of 1876), Sec. 8—Hight in limitation of right of Pro- 
vincial Governmeni—Specifio limit to assessment established and preserved —W hether. such 
right in limitation covers total exemption from assessment. 

Section 8 of the Bombay City Tand-Revenue Aot, 1876, applies to a case where total 
exemption from assesament is granted. The ‘specific limit’ may be nil for the purposes 
of the section. 


Ix 1865, the Government of Bombay had decided on the construction of what was 
then known as the Eastern Boulevard in the City of Bombay andfor the purposes of 
that project it was necessary that certain municipal marketsand stables then vesting 
in the Corporation of Justices, which was the predecessor of the present Municipal 
Corporation of Bombay, should be removed. The Municipal Commissioner made a 
request to the Chief Secretary to the Government of Bombay for the land in suit for 
the purpose of construction of public markets thereon. In a letter addressed 
to the Architectural Improvement Comntittee he stated that the existing markets 
and buildings standing thereon could not be removed until new markets and new 
stables had been provided. That committee recommended to Government that the 
site in suit measuring about eight acres be allotted for the municipal markets and 
suggested that an annual charge of one pie per square yard should be levied in 
consideration of the expenses of filling in the ground by the Municipality, which came 
to Rs. 7,000. On December 19, 1865, Government passed the following resolution :— 

* ]. Government have approved of the site selected and authorizes its grant. 

2. The plans should be submitted for approval; but Government do not consider any 
rent should be charged to the Municipality as the markets will be, like other buildings, for the 
benefit of the whole community.” 

Accordingly the site was handed. over and taken charge of by the Municipality. An 
iron shed named “Tron Market Shed" was erected on the site, and asit was found that 
in order to make the necessary roadway to it on the south-side one of the temporary 
bungalows originally erected for Warrant Officers came, in the way, the Municipal 
Commissioner asked for Government’s permission to remove and to re-erect it at 
municipal expense on any other spot selected by the Government. Government 
poni; the permission and the said bungalow was removed and re-erected at the 
Municipality’s expense. Similarly, it was found that the old Lascar Lines stood on a 
part of the site given to the Municipality and that it was necessary to remove them. 
Government having granted a new site for the said lines, the Municipality removed 
the old Lascar Lines and constructed 3 chawls and 2 chowkies at Lower Colaba 
at an expense of Rs. 12,493-7-1. In 1911, a street scheme was prepared as notified 
under the City of Bombay Improvement Act, 1898, under which a portion of the site 
granted for the municipal market measuring 359 square yards was to be acquired. 
The Land Acquisition Officer appointed for the City ef Bombay wrote in this con- 
nection to the Superintendent, City Survey and Land Records, asking information of 
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the tenure of the said land and the amount of compensation which he claimed on 
behalf of Government. In reply the Superintendent stated that Government had 
no claim in respect of the land under acquisition as it vested in the Bombay Munici- 
pality. As a résult of this reply compensation of Ra. 8,884 was paid to the Munici- 
pality alone. On March 18, 1938, the Collector of Bombay wrote to the Municipal 
Commissioner that it was proposed to assess the site occupied by the Crawford 
Market under s. 8 of the Bombay City Land Revenue Act (Bombay II of 1876) and he 
requested the Municipal Commissioner to send him information astothe valueof the 
site, the gross income of the property, outgoings and expenditure with details, net 
income of the property and any other information considered relevant and useful. 
At the end of his letter he said : “If you have anything to urge against the right of 
Government to assess the property, under s. 8 of Bombay Act II of 1876, I shall be 
glad to consider the same". In reply the Municipal Commissioner stated that the site 
of the market had been given to the Municipality as a gift for the construction of a 
market and that the question of the assessment of the site, therefore, did not arige. 
On March 22, 1939, the Mayor of Bombay addressed a long letter to Government on 
the subject, and in the course of it stated :— 

“The Corporation have been advised that there can be no doubt that it was the intention of 
Government to make a permanent grant of land to the Municipality, and, further, that it was 
algo the intention that this permanent grant should be free from rent and from assessment to 
land revenue, I am to point out that the word ' rent’ was used in official documents with the 
greater frequency with reference to the land revenue leviable by the East India Company and 
later by Government in the City of Bombay and in the Presidency. It is, therefore, clear that 
it was the intention of Government m 1865 that this grant should be free from any form of rent 
or assessment. The Corporation were put into possession for a period of over 70 years, during 
which period the land has without interruption been devoted to the purposes for which the 
grant was made. Throughout this long period there has been no suggestion from Government 
that the grant was other than a permanent one, free of revenue, or that the terms of the grant 
were in any ways subject to revision. ” 

On March 22, 1939, Government passed a resolution as follows :— 

“ Sanction is accorded to the levy of assessment on the area measuring 26,876 square yards 
occupied by the Crawford Market at Rs. 30,000 per annum from Ist April 1940, with a guarantee 
of 50 years, the assessment being graduated as below : 

Rs. 7,500 per annum for the first 10 years. 

Es. 16,000 per annum for the next 10 years and 

Rs. 30,000 for the remaining 30 years. 

2. The Collector of Bombay should be requested to bring these orders immediately to the 
Botice of the Municipal Commissioner for the City of Bombay. ” 


On January 24, 1940, Government replied to the letter of the Mayor of Bombay 
dated March 22, 1939, stating inter alia :— 

“ The land is liable to assessment under section 8 of the Bombay City Land Revenue Act, 
1876, and neither the expenditure inourred on it by the Municipality since its allotment in 1865 
nor the continuance of the nature of the oocupation affects this liability. H 

As regards the contention that the land has been held by the Municipality uninterruptedly 
for over 70 years without any suggestion from Government that it was liable to assessment, I am 
to state that the right to lev} the assessment is the preprogative of the Crown and a mere non: 
user of this prerogative cannot destroy it. Besides, conditions have considerably altered since 
the land waa originally allotted to the Municipality without charging any ground-rent or assess- 
ment; the Municipality has been recovering substantial renta by letting out stalls in the market 
and should now be in a position to pay the assessment. Under the circumstances, the levy of 
assesament in this case can no longer be foregone or postponed. ” 

The present suit was filed by the Municipal Corporation of the City of Bombay 
and the Municipal Commissioner against the Collector of Bombay on February 29, 1940. 
In the plaint it was contended that the site was granted by the Government of 
Bombay to the Corporation of Justices of the Peace for the City of Bombay constituted 
by Bombay Act H of 1865, that the Municipal Corporation of Bombay was constituted 
by the Bombay Municipal Act III of 1872 by which the said site was vested in the 
Municipal Corporation, that it continued to remain vested in the Corporation under 
the subsequent Bombay Municipal Acts of 1878 and 1888, that the Corporation had 
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spent considerable sums in building and improving the market, that the grant was ab- 
solute, that is, free from any land revenue or rent, thatit constituted aright on the part 
of the plaintiffs and limitation on the part of the Government to impose any assess- 
ment, that the limit to assessment had been established by the Government Resolution 
of December 19, 1865, and had since preserved within the meaning of s. 8 of 
Bombay Act II of 1865 and that by the representation mado by Government and the 
Corporation having acted on such representation and spent considerable sums in 
erecting and improving the buildings and the site, Government were estopped from 
claiming any right to assess the land. The contentions were especially denied by the 
defendant in his written statement in which it was claimed that the position ofthe 
plaintiff was thabof licensees or at best lessees at will, that the provisions prescribed in 
the stat. 22 & 23 Vic. c. 41, in not having been complied with there had been no 
valid disposition of the suit lands and that no right on the part of the plaintiffs in 
limitation of the right of Government to impose any assessment or to fix any limit 
to assessment had been established or preserved and that, therefore, Government 
were entitled to levy assessment under s. 8 of Bombay Act IT of 1876. 


The Revenue Judge raised two issues (1) whether there was & valid grant of land 
to the plaintiff Corporation, and (2) whether this land was assessableto tax. On the 
first issue he relied on the case of Municipal Corporation of Bombay v. Secretary of 
State,’ and held that the disposition of the land in favour of the plaintiff was involved. 
On the second issue he relied on Collector of Bombay v. Kamalavahoojt* and held that 
the Crown had not lost its prerogative right to levy tax on the land. He interpret- 
ed the words “Government do not consider any rent should be charged to the Muni- 
cipality” in the Government Resolution of December 19, 1865, as not being suscepti- 
ble of the interpretation that any specific limit to assessment had been intended with- 
in the meaning of s. 8 of the Bombay City Land Revenue Act, on the ground that 
there was a distinction between not charging rent at all and charging rent, however 
small, which afterwards could be considered as a limit. He disposed of the argument 
as to the land having vested in the Municipality by saying thatthe Crown wasnot bound 
by the sections in the City of Bombay Municipal Act, 1888, relied on by the Munici- 
pality as the Crown was not specifically mentioned therein. He came to the conolu- 
sion that there had been no representation by Government to the Municipality by 
which they could be said to be estopped from levying assessment. He also thought 
that there being no title to the land in the Municipality the resolution could not 
establish any limit to assessment. Accordingly, he dismissed the plaintiffs’ suit 
with costs. 

The plaintiffs appealed to the High Court. The appeal was heard by a division 
bench consisting of Sen and Dixit JJ. In allowing the appeal, Sen J., who deliver- 
ed the judgment of the Court on February 27, 1947, observed as follows :— 

Sxw J. Two of the learned Revenue Judges’ conclusions have not been challeng- 
ed, namely, (1) that the disposition made in 1865 so far as it purports to be a transfer 
of the right to enjoy the property in suit is bad in law and (2) that Government's 
right to levy tax on the property is a prerogative right to which the ordinary presump- 
tion that rights to property which have not been exercised or asserted for a long period 
of years have been granted away does nob apply. The first proposition is based on the 
case of Municipal Corporation of Bombay v. Secretary of State for India. That case 
also arose out of the decision of the Government of Bombay to construct an Eastern 
Boulevard in Bombay in 1865. By a resolution the said Government sanctioned the 
allotment of a piece of land to the Municipality at a nominal rent for their stables 
(the existing stable having to be removed) to be removed at 6 months’ notice on 
other suitable ground being provided by Government. The land referred to was 
Crown land which vested in Her Majesty by the operation of stat. 21 & 22 Vic. c. 106. 
Section 41 of the said Act vested in the Secretary of State in Council the power to 
dispose of the estate so vested. 22 & 23 Vio. c. 41 provided inter alia for the mode m. 
which all real and personal estate vested in Her Majesty under the earlier Act was 
to be disposed of ; the deed, contract orother instrument was to be expressed to be 
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executed on behalf of the Seoretary of State in Council or by the order of the Governor 
General in Council, Governor in Council, Lieutenant-Gowernor of the North-Western 
Provinces or any other officer entrusted as aforesaid. In that case those provisions 
had not been observed and the disposition, therefore, was held inoperative. 
“I think" observed Sir Lawrence Jenkins C. J. (p. 605): 

"that a disposition in 1865 of Crown lands by the Governor in Council was dependent for 
ite validity on an adherence to the forms prescribed, and that therefore the Resolution was a 
valid disposition of the property for the interest claimed.” 

The argument that the Resolution was as good as a contract which could be enforced 
was negatived for the reason that the Court would not have granted ere perfor- 
mance of a contract for an interest not recognised by the law and that the Resolution + 
regarded as a contract was equally open to the objection that the statutory forma- 
lities had not been observed. It is not denied that the same reasoning would apply 
to the present case,and it must, therefore, be said that no valid transfer was created. 
by the Resolution of 1865. 

The question of the Municipality’s proprietary rights is really not material, as 
Government have the prerogative right of taxing private lands where such right has 
not been given up. There can be little doubt, however, that an action by Govern- 
ment for ejecting the Municiplality from the land in suit may be successfully met 
by a plea based upon the plaintiff’s possession for more than 60 years since 1865, in 
view of the provisions of art. 149 of the Firat Schedule to the Indian Limitation Act 
and s. 28 thereof. Equitable considerations, such as arose in Ahmed Yar Khan v. 
Secretary of State for India in Council! would also arise m favour of the Municipality. 

As to the second proposition the statement of the law on the point to be found in 
Collector of Bombay v. Kamalvahoojt has not been challenged, namely, that the 

«presumption that if a person entitled to property has not asserted his rights for a 
long period of years those rights have been granted away, cannot be made in the case 
ofCcrerment right to levy a tax which is a prerogative right. In the appeal from 
that decision, Kamala Vahoojt v. Collector of Bombay*, their Lordships of the Privy 
Council also said (p. 1050): ; 

* .... The law may presume the existence of a grant which has been lost where it is sough 
to disturb a person in the enjoyment of a right which he and his predecessors have immemorially 
enjoyed, but it is a different thing to geek to presume that the Crown has, by some lost grant, 
deprived itself of its prerogative power to tax the property of its subjects, and their Lordships 
are of the opinion that this plea is untenable. " 

Sir Jamshedji Kanga on behalf of the appellants has relied on the case of Ramsden 
v. Dyson?, for contending that the right of Government to levy any rent or tax on 
the land in suit has now been lost. Lord Kingsdown in his judgment in that case 
said (p. 170) : 

“ If a man under a verbal agreement with a landlord for a certain interest in land, or, what 

amounts to the same thing, under an expectation, created or encouraged by the landlord, that 
he shall have a certain interest, takes possession of such land, with the consent of the landlord, 
and upon the faith of such promise or expectation, with the knowledge of the landlord, and without 
objection by him, lays out money upon the land, a Court of Equity will compel the landlcrd to 
give effect to such promise or expectation. This was the principle of the decision in Gregory 
v. Mighell‘, and as I conceive, is open to no doubt. ” 
This principle as pointed out by Sir Lawrence Jenkins in Municipal Corporation 
of Bombay v. Secretary of State differs essentially from the doctrine embodied in 
8. 115, Evidence Aot, which is not arule of equity but is a rule of evidence, and 
it takes its origin from the jurisdiction assumed by Courts of Equity to intervene in 
the case of, or to prevent, frand. It waa also pointed out in that case that the Crown 
comes within the range of this equity as is apparent from Plimmer v. Mayor dic of 
Wellingt.m® and Ahmed Yar Khan v. The Secretary of State for India in Council. Rir 

Lawrence Jenkins further remarked in that case that it was no objection to that equi- 
ty that the interest which the Municipality was to have in the land was not originally 
moulded in a form recognised by the law (p. 611): 
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“that does not prevent us trom now imposing such terms as will prevent that which a Court of 
Equity would regard as a fragd, and this as I have already said, is the foundation of the 
jurwdiction invoked", 

Looking at the Government Resolution dated December 19, 1865, there can be 
little doubt that not only was a belief engendered in the Municipality, but it was also 
Government's intention, that the Municipality should get the and altogether rent- 
free, without any reservation being made by Government of its power to impose rent 
in future. Two cases, Dadoba v. Collector of Bombay! and Jethabhoy Rationsey v. 
Collector of Bombay’, offer useful analogies on this point. It is true that in 
those cases no question arose as to whether there had been valid disposals, though 
in the three instances that occurred in the second case no formal instruments had 
been executed. Dadoba’s case related to three plots of land which had been held by 
the Trustees of the Free Church of Scotland Mission under a grant from Government 
(no deed, however, being executed) for the purpose of à school, no assessment being 
paid for a part of the land and a mere nominal assessment being paid for the rest. 
The Mission was desirous of transferring the school toanother locality, and in 1886 
one Janardhan Gopal offered to buy the whole piece of land on condition inter alia 
that the whole property should be conveyed to him as freehold tenure orfor a nominal 
Government tax. On the Trustees accepting the offer, Government decided to 
assess the land at 9 pies per square yard per annum, and on the price being paid by 
Janardhan Gopal, the land was conveyed to him by deed to which the Trustees of the 
Mission, theSecretary of State and Janardhan Gopal were parties, it being stated therein 
that the land was conveyed to Janardhan Gopal, his beirs, executors, administrators 
and assigns for ever subject to the payment of rates, taxes, charges, assessments 
leviable or chargeable in respect of the premises. Thereafter the assessment of 9 
pies per square yard was paid until 1899 when the Collector by a notice under s. & 
of Bombay Act IT of 1876 enhanced the assessment at 6 annas 6 pies per square yard 

er annum. Janardhan Gopal’s son thereupon filed a suit in the Court of the 
evade Judge contesting the legality of the enhancement. ‘It was held that the 
plaintiff had a right to hold the land for ever on payment of the assessment at the 
rate of 9 pies per square yard per annum and that Government had no right to en- 
hance the said rate. The grounds for this decision were that Janardhan Gopal had 
purchased the property out-and-out for ite full value, that to such a purchaser the 
right of enhancing the assessment should in all fairness have been disclosed, that the 
meaning that a reasonable man under the circumstances would ascribe to the Collec- 
tor’s letter to the said Janardhan Gopal was that a specific hmit of 9 pies per square 
yard per annum was established under s. 8 of Bombay Act II of 1876 which limit 
bound not only the Collectors but also the Government, that the conduct of Govern- 
ment coupled with the statement of Government made on their behalf for the pur- 
poses of the purchase was under the circumstances such as to create and encourage in 
the purchaser as a reasonable man the belief that he was purchasing a property sub- 
stantially worth Rs. 33,000 and that Government were not entitled silently to reserve 
for themselves an unfettered right to destroy the value of that property and practi- 
cally to confiscate that which had been sold. Jethabhoy Ruttonsey’s case also con- 
cerned three pieces of land. The first plot had been bought by the plaintiff's father 
in 1880 to whom the Collector of Bombay with the sanction of Government had sold 
it at the rate of onerupee persquare yard and ground rent of 80 pies per burga of 60 
square yards per annum. Plot No. 2 was acquired by encroachment and was sold 
in 1884 by the Collector under clause 2 of s. 26 of Bombay Act IT of 1876 on five times 
the value of the land being paid and the assessment being charged as provided by that 
section. Plot No. 3 was bought in 1885 at the rate of 1 rupee per square yard and 
ground rent of 30 pies per burga of 60 square yards. ‘The assessment was duly paid 
at the rates above-mentioned until 1899 when the Collector served the plaintiff with 
a notice enhancing the assessment to 3 annas per square yard per annum. The 
plaintiff thereupon filed the suit. It was held that the ground rent at which plot 
No. 1 had been sold, established a specific limit to the assessment and that a similar 
inference arose from the known facts regarding plot No. 3. As to plot No. 2 the 
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Collector having charged the maximum price and imposed the maximum assessment 
without reserving to himself any right,it was held that he could not enhance the 
assessment. As regards the third plot, the Collector had at the completion of the 
sale written and informed the purchaser what the ground rent was to be, but all that 
the record showed was that the plaintiff's father had seen the Collector in reference to 
the purchase. From the facts that the circumstances of the first and the third plot 
were alike and were part and parcel of the same piece of land and that the purchase 
price and the assessment actually imposed were precisely the same, their Lordships 
thought that it was the reasonable inference that as in the first, so in the second 
purchase, the limit of assessment had been fixed. We think on a reading of the 
language of the Government Resolution dated December 19, 1865, that we should 
be justified in holding (within the meaning of the rule in Ramsden v. Dyson, that an 
expectation was created or encourged by the landlord that the Municipality was to get 
possession of the land rent-free and that the latter took possession of the land with the 
consent of the landlord, and upon such expectation, with the knowledge of the land- 
lords and without objection by him, laid out money upon the land. <A statement 
to be found in the Administration Report of the Municipal Commissioner for the 
City of Bombay for the year 1939-40 (Statement III) shows that the Municipality 
Me a total cost of Rs. 17,65,980-12-1 up to March 31, 1940, on the Crawford 
ket. 


On behalf of the Crown it has been contended that if the original disposition was 
invalid, Government's promise to levy no rent (if such à promise is made out) by 
a term or incident of Such disposition comes to nothing and will not help the Munici- 
pality. But the rule of equity in the case of Ramsden v. Dyson is not dependent on 
the validity of the disposition. In Municipal Corporation of Bombay v. Secretary 
of State the question as to what representation was made to the Municipality which 
made the Municipality act and expend moneys in the manner found was considered 
at page 609. It will be remembered that in that case land was given for municipal 
stables “ to be removed at 6 months’ notice on other suitable ground being nrovided 
by Government." Sir Lawrence Jenkins said (p. 609) : 

** ....the extent of the enjoyment in which a belief was encouraged is (in my opinion) 

limited to the representation embodied in the original arrangement: it may be that the Munici- 
pality (if consideration ever was given to the matter) never anticipated a disturbance of their 
enjoyment, but that is not enough; with the distinct notice they possessed of the Government’s 
representation, they cannot on the facts disclosed attribute to the Government any representa- 
tion such as carries with it the right they now set up to a permanent and unconditional right 
of enjoyment of the land at the rent originally stipulated. " 
It was argued on behalf of Government that the promise of other suitable land 
involved an undertaking that it should be suitable in position, in area and inrent, 
and that as a consequence the rent should be at the same rate as that originally 
stipulated. So far as this argument related to position and area it was held to be 
forcible, but as to the contention that there was to be a fixity of rent it was remarked 
(p. 610): 

“Looking at all the circumstances, I cannot believe that the Government intended to forego 
in perpetuity the benefit of such inorease of rent as might be expected to accrue from land of 
a similar area in the locality”. 

Such, however, is not the case here. It seems to us that in this case it 
can be said that Government intended to forego in perpetuity the right to levy rent 
such as might be expected to accrue in the locality in question. In this connection 
it is significant that whereas Mr. Faller, the Secretary to the Architectural Improve- 
ment Committee, in his letter to Government dated December 5, 1865, suggested 
that an annual charge of one pie per square yard be levied in consideration of the 
expenses of filling in the ground, Government decided that no rent should be charged 
to the Municipality. The new site for the market was obtained by the Municipality 
in exchange of the old market site and the Municipality also paid for the removal 
and re-erection of the old Lascar Lines as well as one of the Warrant Officer's bungalow. 
The Municipality thus paid proper consideration for the new site, and the 
circumstances sufficiently show, in our opinion, that this consideration was determined 
by an expectation on their part that the new site would ‘be altogether free of rent 
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for all time. As was remarked in Dadoba v.Collector of Bombag!, it can be said in 
this case (p. 745): 

“ Surely to such a purchaser the intention to reserve the right to enhance assessment should 

in all fairness have been clearly disclosed, and I cannot bring myself to believe that Government 
or the Collector were acting in the disingenuous manner that the defendant’s counsel would now 
have us ascribe to them. It is in my opmion beside the point to cite the maxim that a man 
must be taken to know the law. Government undoubtedly had the power to fix the amount of 
assessment, and the only question here is whether it did not do so, and that is not a matter within 
the maxim. 
Our conclusion that Government did not reserve any power in themselves to levy 
rent in future is also supported, in our opinion, by the fact that during the land 
acquisition proceedings of 1911 to 1921 when the Land Acquisition Officer asked 
the Superintendent, Bombay City Survey and Land Records, of the amount of 
compensation he claimed on behalf of Government, le replied that no Government 
claim in respect of the land under acquisition was made as the land vested in the 
Bombay Municipality. 

It has finally been contended on behalf of Government that the cases of Muni- 
cipal Corporation of Bombay v. Secretary of State and Ahmad Yar Khan v. The 
Secretary of State were cases where Government sought to evict the persons in 
occupation, whereas in the present case the question is one of levy ofassessment, and 
that to such a case the principle of Ramsden v. Dyson should not be held applicable, 
It is, however, to be remembered that at least in Municipal Corporation of Bombay 
v. Secretary of State the suit was brought by the Secretary of State in Council only 
nominally to evict the Municipality from the land and to recóver a sum in respect 
of its use and occupation, and it was stated in that case that the real purpose of the 
suit was not to evict the Municipality but to ascertain the rights of the parties, the 
plaintiff having no objection to the Municipality remaining in possession provided 
they paid such rent as might be agreed. It seems to us difficult to 
between the two kinds of cases. With regard to the question of the applicability 
of the principle of Ramsden v. Dyson if the doctrine in questionis effective against 
éviotion, there seems to be no reason why it should not be equally effective a,ainst 
a new imposition of tax or assessment. In Kamalavahooji Maharaj v. The Collector 
of Bombay it was held that, for the purposes of s. 8 of Bombay Act Il of 1876, the 
words “a right in limitation of the right of Government in consequence of a specific 
limit to assessment having been established or preserved" would apply to a case 
where the specific limit is nil, however awkward and inartistic such application might 
be. 


In the result, we hold that the Municipality have proved that a right on their 
part in limitation of the right of Government in consequence of a specific limit to 
assessment has been established and preserved and that, therefore, Government have 
now no right to fix or levy any assessment for land revenue on the site in suit. The 
appeal must, therefore, be allowed, the decree of the lower Court set aside and there 
will be a declaration in favour of theplaintiffs in terms of the third paragraph 
of s. 8of Bombay Act II of 1876 and algo to the effect that the Municipal Corporation 
of the City of Bombay is entitled to hold the land in suit for ever without payment 
of any assessment to Government, that Government have no right to assess the said 
land and that the assessment fixed thereon by Government is uiro vires and invalid. 

` The plaintiffs will get their costs in both the Courts. 


The Collector of Bombay appealed to the Supreme Court. 


O. K. Daphtary, Solicitor-General (S. B. Jathar, with him), for the appellant. 
N. C. Chatterjee, (N. K. Gamadia, with him), for the respondent.» 


Das J. (Kania C. J., Bose J. and Chandrasekhara Aiyar J. concurring, 
Patanjali Sastri J., dissenting). This is an appeal from the judgment ofa Bench of the 
Bombay High Court (Sen and Dixit JJ.) delivered on Febrnary 2, 1947, in an 
appeal filed under s. 18 of the Bombay City Land Reyenue Act, IL of 1876, against 
the judgment of the Revenue Judge at Bombay delivered on October 27, 1942, ma 
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suit filed by the respondents, the Municipal Corporation of the City of Bombay 
and Madusudan Damodar Bhat, the then Municipal Commissioner for the City 
of Bombay, against the Collector of Bombay. 

There is no substantial dispute as to the facts leading up to this litigation and they 
may be shortly stated. In 1865, the Government of Bombay, having decided to 
construct an Eastern Boulevard, called upon the Corporation of Justices of the 
Peace for the City of Bombay, the predecessor in title of the respondent Corporation, 
to remove its then existing fish and vegetable markets from the site required for 
the construction of the Boulevard. The then Municipal Commissioner Mr. Arthur 
Crawford, after whom the present riae market was named, applied for the 
site set aside for the exhibition buildings on the Esplanade for the purpose of construct- 
ing new markets as the existing markets could not be removed until new markets 
had been provided. On December 5, 1865, the Architectural Improvement Com- 
mittee informed the Government that it had no objection to the proposed site measur- 
ing about 7 acres being ' rented to the Municipal Commissioner ” and suggested that 
“theo annual charge of one pie per square yard be levied in consideration of the 
expense of filling in the ground.” Computed at this rate, the annual rental would 
have amounted to about Rs. 176. On December 19, 1865, the Government passed 
the following resolution :— — ' 

* (1) Government approve of the site and authorise ite grant. 

(2) The plans should be submitted for approval; but Government do not consider any 
rent should be charged to the Municipality aa the marketa will be, like other „publio buildings, 
for the benefit of the whole community.” 

Pursuant to the aforesaid Resolution, possession of the site was made over to the 
then Municipal Commissioner, but no formal grant was executed as required by 
Stat. 22 & 23 Vic. o. 41. It has nowhere been contended that even if the statutory 
formalities had been complied with, the grant upon the terms mentioned in the 
Resolution would nevertheless have been invalid being in excess of the powers of 
the Government. The Municipal Commissioner had the site filled up and levelled 
at the expense of the Corporation. The plans were approved by the Government 
and the market buildings were erected by the Corporation at considerable expense. 
'The respondent Corporation was incorporated in 1888 as the successor of the Cor- 
poration of the Justices of the Peace for the City of Bombay and it continued in 
possession of the land and the buildings without paying any rent to the Government 
according to the Government resolution of 1865. Indeed, it is pleaded in paragraph 
7 ofthe plaint, and it is not denied in the written statement, that acting upon the 
said grant contained in the Resolution and the terms contained therein the respon- 
dent Corporation and its predecessor spent considerable sums of mouey in building 
and improving the market and have been in possession of the landand the buildings 
thereon for over 70 years in accordance with the terms of the Resolution and that 
no land revenue or rent had been paid to the Government ever since the grant was 
made. It is in evidence that besides giving up the sites on which the old markets 
had been situate, a total sum of Rs. 17,65,980-12-1 has been spent by the Corporation 
up to March 31,1940, in filling up and levelling the site and erecting and maintaining 
the new market buildings on this site. In 1911, & portion of the market site was 
acquired by the Governrhent for the widening of the Palton Road. Upon the 
Collector of Bombay being called upon to put in his claim, if any, to any part of the 
compensation money awarded by the Land Acquisition Officer, the Superintendent, 
City Survey, on behalf of the Collector, replied that Government had no claim in 
respect of the said land. The respondent Corporation, therefore, received the whole 
of the compensation money and it continued in possession of the rest of the land and 
the buildings thereon without payment of any rent. On Maroh 18, 1938, the appellant, 
Collector of/ Bombay, informed the respondent, Municipal Commissioner, that it 
was proposed to assess the land occupied by the Crawford Market under s. 8 of the 
Bombay City Land Revenue Act, II of 1876, and asked for certain informatibn to 
enable him to do so. In hig reply, the Municipal Commissioner wrote to say that 
the aite of the market had been given to the Municipality as a gift for the construction 
of the market and that, therefore, the question of assessment did not arise. The 
appellant, Collector of Bombay, having insisted that in spite of the Government 
L. R.—9 ; 
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Resolution of 1865 the Government had the right to assess the site, the Mayor of 
Bombay on March 23, 1939, wrote a letter to the Government stating, inter alia, 
as follows :— ; 

“ The, Corporation have been advised that there can be no doubt that it was the intention 
of Government to make a permanent grant of the land to the Municipality and, further, that 
it was also the intention that permanent grant should be free from rent and from assessment to 
Jand revenue: I am to point out that the word, ' rent? was used in official documents with tbe 
greatest frequency with reference to the land revenue leviable by the East India Company and 
later by Government in the City of Bombay and in the Presidency. It is, therefore, clear that 
it was the mtention of Government in 1866 that this grant should be free from any form of rent 
or assessment. The Corporation were put into possession for a period of over 70 years, during 
which period the land has without interruption been devoted to the purpcee for which the grant 
was made. Throughout this long period there has. been no suggestion from Government that 
the grant was other than & permanent one, free of revenue, or that the terms of the grant were 
inany way subject to revision." 

‘The above contentions were repudiated by the Government in its letter of January 1, 
1940, in the following terms:— 

“ As regards the contention that the land has been held by the Municipality uninterruptedly 
for over 70 years without any suggestion from Government that it was liable to assessment, 
I am to state the right to levy the assessment is the prerogative of the Crown and a mere non- 
user of this prerogative cannot destroy it. Besides, conditions have considerably altered since 
the land waa originally allotted to the Municipality without charging any ground rent or assess- 
ment; the Municrpality has been recovering substantial renta by letting out stelle in the market 
and should now-be in a position to pay the assessment. Under the circumstances, the levy of 
assessment in this, case can no longer be foregone or postponed. ” 

On January 31, 1940, the appellant Collector assessed the land under s. 8 of the Bom- 
bay Act II of 1876 with a guarantee of 50 years as under :— 

“ Assessment Re. 7,000 per annum for the first 10 years from 1-4-1940. 

»  -Ha 15,000 per annum for the next 10 years. 

» ` , Rea. 30,000 per annum for the remaining 30 years. ” : 
The assessment was to begin to run from April 1, 1940, and the first payment of the 
assessment was to become due on April 1, 1041. The present suit was thereupon 
filed in the Court of the Revenue Judge in accordance with the provisions of the 
Bombay City Land Revenue Aot, 1876, for the following reliefs, inter alta :— 

* (a) ‘that it may be declared that there is a right on the part of the plaintiff Corporation 
in limitation of the right of Government to assess the said land and that the plaintiff Corporation 
is entitled to hold the gaid land for ever. without payment of any aesesament and that the Govern - 
ment has no right to assess the said premises. 

(b) That the sgid assessment may be declared ultra vires, invalid and may be ordered to 
be set aside..” 

By his judgment dated October 27, 1942, the learned Revenue Judge dismissed 
the suit with costs. The Corporation appealed to the High Court. Before the 
High Court,,as before us, two of the learned Revenue Judges’ conclusions were 
not challenged, namely, (1) that the Government Resolution of 1865 was bad in 
law either asia grant or even as a contract and could not by itself operate to give 
any interest in the land to the respondent Corporation because of the non-compliance 
with the formalities required to be observed by stat. 22 & 23 Vic. c. 41 in the matter 
of disposition of all real and personal estate vested in the Crown under stat. 21 & 
22 Vic. c. 106, and (2) that the Crown’s right to levy assessment on property was 
a prerogative right to which the ordinary presumption that rights to property which 
had not been asserted or exercised for a long period of years had been granted away 
did not apply. What. was urged before and accepted by the High Caurt was that 
the right of the Government to levy any assessment on the land in question had been 
lost and, could not. be asserted or exercised by the Government by reason of the 
equity arising on the facts and circumstances of the case in favour of the respondent 
Corporation on the principle established by: the decisioh inRamsden v. Dyson! which 
was adopted. by Jenkins C. J. in Municipal Corporation of Bombay v. Secretary of 
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State! and which equity was, on theauthorities, binding on theCrown. After dealing 
with the cases of Dadoba v. Collector of Bombay? and Jethabhoy Ruttonsey v. Collector 
of Bombay? the High Court observed :— 

“We think, on a reading of the language of the Government Resolution dated the 19th 
December 1865, that we should be justified in holding (within the meaning of the rule in Ramsden 
v. Dyson) that an expectation was created or encouraged by the landlord that the Municipality 
was to get possession of the land rent-free and that the latter took possession of the land with the ' 
consent of the landlord, and upon such expectation, with the knowledge of the landlord and 
without objection by him, laid out money upon the land. " 


According to the High Court the rule of equity enunciated in Ramsden v. Dyson 
(supra) was not, as pointed out by Jenkins C. J. in Municipal Corporation of the 
City of Bombay v. The Secretary of State (supra), dependent on the validity of the 
disposition and could be asserted even where the statutory formalities relating to 
the disposition of the property had not been observed and performed, and that 
this equity constituted aright on the part of the respondent Corporation in limitation 
of the right of the Government in consequence of a specific limit to assessment havi 
been established and preserved within the meaning of s. 8 of the Act II of 
1876 so as to disentitle the Government from assessing the land in question. The 
High Court relied on the decision in Kamala Vahoojt v. Collector of Bombay? in support 
of their view that s.8 of the Bombay Act JI of 1876 would apply even ohare 
the specific limit was nil. In the result, the High Court reversed the decision of the 
learned Revenue Judge, allowed the appeal and passed a decree declaring the rights 
of the respondent Corporation and awarding to it the costs in both Courts. The 
Collector of Bombay appealed to the Federal Court and the appeal has now come 
up for hearing before us. 

There has been considerable discussion before us as to the precise scope and effect 
of the principle of equity enunciated in Ramaden v. Dyson (supra), as to whether . 
such principle should be extended to the facts of the present case, whether the facts 
of this case attract the application of the equity established in Ramsden v. Dyson 
(supra) or attract the equity established in Maddison v. Alderson and Walsh v. 
Lonsdale® and finally as to whether, in view of the decision of the Privy Council 
in Ariff v. Jadunath Majumdar’, the equity in Ramsden v. Dyson (supra) can 
prevail against the requirement of formalities laid down in the Victorian Statute 
referred to above any more than the equity in Maddison v. Alderson (supra) can do 
against the requirements of the Transfer of Property Act and whether the decision 
in Municipal Corporation v. Secretary of State requires reconsideration in the light 
of the decision in Ariff’s case (supra). In the view we have taken, it is not necessary 
to go into, and to express any opinion on, any of these questions, for this appeal 
can, in our opinion, be disposed of on & narrower and shorter ground. 

The Government claims to assess the lands in terms of s. 8 of the Bombay Act 
Act II of 1876 which runs thus :— 

“8. It shall be the duty of the Collector, subject to the orders of the Provincial Govern- 
ment, to fix and to levy the assesament for land revenue. Š 

When there is no right on the part of the superior holder in limitation of the right of the 
Provincial Government, to assess, the assessment shall be fixed at the discretion of the Collector 
subject to the control of the Provincial Government. 

When there 18 a right on the part of the superior holder in limitation of the right of the 
Provincial Government, in consequence of a specific limitto assessment having been established 
and preserved, the assessment shall not exceed such apecific limit.” 

The sole question for our consideration is whether, on the facts of this case, the 
respondent Corporation has succeeded in establishing in itself a right in limitation 
of the right of the Government to assess the land in consequence of a specific limit 
to assessment having been established and preserved. There is no dispute that by 
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reason of the non-compliance with the statutory formalities the Government Resolu- 
tion of 1865 is not an effectual grant passing title in the land to therespondent Corpora- 
tion and is not also an enforceable contract. On the other hand, there is no doubt 
as to the existence of an intention on the part of the Government to make and on 
the part of the Corporation to take a grant of the land in terms of the Resolution 
of 1865 including an undertaking by the Government not to charge any rent. Both 
parties acted on the basis of that Resolution, and the predecessor in title of the 
respondent Corporation went into possession of the land in question pursuant to the 
Government Resolution of 1865 and, acting upon the said Resolution and the terms 
contained therein, the respondent Corporation and its predecessor in title spent 
considerable sums of money in levelling the site and erecting and maintaining the 
market buildings and have been in possession of the land for over 70 years. What, 
in the circumstances, was the legal position of the respondent Corporation and its 
predecessor in title in relation to the land in question? They were in possession 
of the land to which they had no legal title at all. Therefore, the position of the 
respondent Corporation ahd its predecessor in title was that of & person having no 
legal title but, nevertheless holding possession of the land under colour of an invalid. 
grant of the land in perpetuity and free from rent for the purpose of a market. 
Such possession not being referable to any legal title it was prima facie adverse to 
the, legal title of the Government as owner of the land from the very moment the 
predecessor in title of the respondent Corporation took possession of the land under 
the invalid giant. This possession has continued openly, as of right and uninter- 
ruptedly for over 70 years,and the respondent Corporation has acquired the limited 
title it and its predecessor in title had been prescribing for during all this period, 
that is to say, the right tohold the land in perpetuity, free from rent but only for the 

urposes of a market in terms of the Government Resolution of 1865. The immunity 
bou the liability to pay rent is just as much an integral part or an inseverable 
incident of the title so acquired as is the obligation to hold the land for the purposes 
of & market and for no other purpose. There is no question of acquisition by adverse 
possession of the Government's prerogative rigat to levy assessment. What the 
respondent Corporation has acquired is the legal right to hold the land in perpetuity 
free of rent for the specific p se of erecting and maintaining a market upon the 
terms of the Government Resolution as if a legal grant had been made to it. The 
right thus acquired includes, as part of it, an immunity from payment of rent which 
must necessarily constitute a right in limitation of the Government's right to assess 
in excess of the specific limit established and preserved by the Government Resolution 
within the meaning of s. 8 of the Bombay Act, II of 1876. It is true, as pointed 
out by the Privy Council in Kamalavahooji Maharaj v. Collector of Bombay (supra) ' 
that the words of the section would appear to apply rather to the case of a limitation 
on the right to assess than to the case of a complete exemption from assessment, 
but such & construction would not protect the cases of total exemption which, as 
conceded in that very case, did in fact exist and were recognised and protected by 
virtue of the words of s. 8 of the Bombay Act II of 1876. It has not been suggested 
before us that there are no cases of total exemption or that those cases are protected 
by any provision of law other than that of this very section. There is, therefore, 
no escape from the conclusion arrived at by the High Court, with which we concur, 
that the words of s. 8 would apply to a case where total exemption from assessment 
was granted. In other words, specific limit may be nil for the purposes of s. 8 of 
the Act. 

It was sought to be argued that even if the Government be precluded from enhanc- 
ing the “ rent ” in view of the terms of theGovernment Resolution, it cannot be held 
to have disentitled itself from its prerogative right to assess “land revenue” This 
contention is sought to be founded on a distinction between "rent" and “land 
revenue". This contention, however, was not raised in the written statement and 
was not made the subject-matter of any issue on which the parties went to trial and 
‘was never put forward before either of the Courts below. Indeed, in the letter of 
the Mayor of Bombay dated March 22, 1939, to which reference has been made, it 
was clearly alleged that “the word ‘rent’ was used in official documents with the 
the greatest frequency with reference to the land revenue leviable by the East India 


. 1981.] COLLECTOR OF BOMBAY v, BOMBAY MUNICIPALITY (8.O.)—Das J. 133 


Conipany and later by the Government in the City of Bombay and in the Presidency.” 
In the Government’s reply dated January 24, 1940, also quoted above, this assertion. 
was never repudiated or denied. In the premises, the appellant cannot be permitted 
at this stage to raise this contention founded on the supposed distinction, 
if ‘any, between “rent” and “land revenue”, and for the purpose ôf this case we 
must proceed on the basis that the word “ rent ” in the Government Resolution of 
1865 was synonymous with or.included ''land revenue." 

In our opinion, for reasons stated above, the actual decision of the High Court 
was correct and this appeal should be dismissed with costs, and we order accordingly. 


PATANJALI SASTRI J. I am of opinion that this appeal should be allowed, and 
I will briefly indicate my reasons without recapitulating the facts which have been 
fully stated in the judgment of my learned brother Das which I have had the advan- 
tage of reading. 7 

The appeal concerns & claim by the Provincial Government of Bombay to charge 
land revenue on a plot of land on which the predecessors of the respondent Municipa- 
lity erected the buildings known as the Crawford Market in the City of Bombay. 
It is common ground that the land in question would be assessable to land revenue 
under s. 8 of the ue City Land Revenue Act (No. IT of 1876) unless the respon- 
dent established “a right in limitation of the right of the Provincial Government in 
consequence of a specific limit to assessment having been established and preserved", 
in which case the assessment must not exceed such specific limit. It has been held, 
and it is not now disputed, that the words quoted above cover a right of total ex- 
emption from assessment, the “ specific limit" in such a case being nil (see Goswa- 
mini Shri Kamala Vahooji v. Collector of Bombay!). The only question, therefore, 
is whether the respondent has established a right to such exemption. 

The resolution of the Government dated December 19, 1865, authorising the 
grant of the land without “ any rent being charged to the Municipality as the market 
will be like other buildings for the benefit of the whole community ” did not by itself 
purport to pass title to the land in question or to confer on the Municipality a right 
to exemption from land revenue. Admittedly no formal instrument was executed 
either granting the land or exempting it from assessment. Nor could the resolution 
be regarded as a valid disposition of property or an enforceable contract not to 
charge revenue on the land, as it did not comply with the requirements of the statute 
22 & 23 Vic. c. 41 which prescribed certain formalities to be observed for such 
transactions. As pointed out by JenkinsC.J. in Municipal Corporation of Bombay 
v. Secretary of State? all land in British India having been vested in the Crown by 
21 & 22 Vio. c. 106, the Governor-in-Council in Bombay could not dispose of property 
or enter into a contract on behalf of the Crown except in exercise of the power 
bestowed on them for the purpose under 22 & 23 Vic. oc. 41, and that power could 
be exercised only by observing the formalities prescribed by that statute. The 
learned Judges of the High Court, while recognising this difficulty in the way of 
the respondent establishing a legal right to exemption from assessment, held that 
the conduct of the Provincial Government in allowing and, indeed, encouraging the 
respondent to erect the buildings at great cost on the faith of the promise not to 
charge land revenue contained in the Resolution of December 19, 1865, precluded 
the respondent on the equitable principle recognised in Ramsden v. Dyson® from 
assessing the land in question, and that this equity was a “right” in limitation 
of the right of the Provincial Government to assess. 

I am unable to share that view. There is, in my opinion, no room here for the 
application of the principle of Ramsden v. Dyson. That decision has been explained 
by the Privy Council in Ariff v. Jadunath Majumdar‘ as based on the equitable 
doctrine of part performance which, their Lordships held, could not be applied so 
as to nullify the express provisions of the Transfer of Property Act relating to the 
creation of leases. They observed (p. 101) :— 
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“Whether an English equitable doctrine shouldin any case be applied so as to modify the 
effect of an Indian statute may well be doubted; but that an English equitable doctrine 
affecting the provisions of an English statute relating to theright to sue upon a contract, should 
be applied by analogy to such a statute aa tho Transfer of Property Act and with such a result as 
to create without any writing an interest which the statute saya oan only be created by means of 
a registered instrument, appears to their Lordships, in the absence of some binding authority to 
that effect, to be impossible”. 


After quoting the well-known passage in the judgment of Lord Kingsdown, their 
Lordships commented thus (p. 102) :— 

“It will be noticed that Lord Kingsdown is dealing with the case of express verbal contract 
or something ‘which amounts to the same thing’. He nowhere pute the case of eatoppel; the 
word is not mentioned. He would appear to be dealing simply with the equitable dootrine of part 
performance. His reference to Gregory v. Mighell: confirms this view, for that case was simply 
an earlier instance of the application of the doctrine... Even if Lord Kingsdown's language wag 
intended to cover something beyond the equitable doctrine of part performance in relation to the 
Statute of Frauds, and was intended to refer to circumstances in which a Court of equity will 
enforce a title to land against the person who at law is the owner thereof, the title must, neVerthe -' 
less, in their Lordships’ view, be based either upon contract express or implied, or upon some 
statement of fact grounding an estoppel.” 

In the later decision in Pir Baksh v. Mahomed Tahar? their Lordships reiterated 
the same view and held that English equitable doctrines did not afford in India a 
valid defence to an action in ejectment based on title. 

After these decisions of the Privy Council elucidating the principles underlying 
Ramsden v. Dyson? and Maddison v. Alderson? it seems to me clear that they have 
no application to the facts of.the present case. They can no more prevail against 
the statutory provisions regarding the disposition of property or the making of 
contracts by Government than against the provisions of the Transfer of Property 
Act requiring registered instruments for effecting certain classes of transactions. 
No question of estoppel by representation arises, for the Government made no 
representation of fact which it now seeks to deny. Nor can any case of estoppel 
by acquiescence be founded on the facts of the case. Both parties knew the foots 
and neither was misled. There was no lying by and letting another run into a trap 
(per Cotton L. J. in Russell v. Watts’). The conduct of the parties was referable 
to the express agreement evidenced by the Government Resolution of December 19, 
1865, to make a grant of the land free of rent (which, in such context, means and 
includes revenue). No question, therefore, of any implied contract ‘could arise. 
Unfortunately for the respondent, the express agreement was unenforceable owing 
to non-observanoe of the prescribed statutory formalities, though it was acted upon 
by both sides. No question arises here as to the respondent's title to the land which 
apparently has been perfected by lapse of time. But it is clear that no right of 
exemption has been established either on the basis of express or implied contract 
or on the basis of the equitable principles of part performance or estoppel by acquies- 
cence. 

It was next contended that, on the analogy of the line of cases holding that a limited 
interest in land could be acquired by adverse possession for, over the statutory period, 
the respondent’s possession of the land in dispute without payment of any quit 
rent or revenue for over 70 years to the knowledge of the Government perfected. 
its title to hold the land free from liability to pay land revenue. It is difficult to 
appreciate the argument so far as the claim to exemption is concerned. There is 
no question here of acquisition of a limited interest in land by adverse possession. 
The respondent was asserting full ownership and a right of exemption from asgess- 

ent and the Government agreed with that view as shown by their letter dated 

une 26, 1921 ; to the Land Acquisition Officer for the City of Bombay wherein they 
stated that “no Government claim in respect of the land under acquisition (a 
portion of the land here in question) inthe above mentioned case is madeas the land 
vests in the Municipality." Be it noted that the Government made no claim even 
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to & portion of the compensation on the basis of any right of resumption reserved 
to them, the Resolution of 1865 having made no such reservation. The position 
then was that throughout the period of adverse possession, the respondent Munici- 
pality regarded itself and was regarded by the Government as absolute owner of the 
land with the additional right of exemption from assessment to land revenue with 
the result that the Government's “right to such property ”. (the subject of adverse 
possession) was “ extinguished " under s. 28 of the Limitation Act. But the right 
to levy land revenue was no part of the Government's right to the property. It is 
& prerogative right of the Crown which was placed on a statutory basis under the 
Bombay City Land Revenue Act of 1876, and could be exercised in respect of a 
land only on the footing that it belonged to another, the “ superior holder, ” for, 
the claim to levy. assessment itself implies a recognition’ of ownership in another. 
It is, therefore, difficult to see how adverse possession of the land sould entitle the 
respondent to exemption from assessment of land revenue. 

It was said that the Government having intended to grant the land on the terms 
that it was to be held free of quit rent or revenue and the respondent having held 
the land on such terms claiming it to be exempt from assessment, a title to hold it 
on those terms was perfected by the adverse possession, the covenant for exemption 
from assessment forming part and parcel of the title. In other words, the respondent 
should be placed in the same position as if the Government had made a valid revenue 
free grant. The argument is, to my mind, fallacious. If the Government had 
given effect to their expressed intention by executing an instrument in writing 
observing the due formalities, the respondent would, no doubt, have secured & valid 
title to the property with a contract binding the Government not to charge revenue, 
supported as it was by consideration. But, as already stated, the Government's 
promise not to charge land revenue was unenforceable from the in tion, and the 
respondent’s adverse possession of the land, though accompanied by a claim to 
exemption from revenue, could not destroy the Crown’s prerogative right to impose 
assessment on the land. A somewhat analogous question arose in Goswamint 
Shri Kamala Vahooji v. Collector of Bombay. The Government admitted that no 
land revenue had ever been charged in respect of the land which was enjoyed by the 
holders for more than a century without payment of revenue, and it was urged that 
in virtue of such a long enjoyment a lost grant of the Jand on the terms that it should 
be held free from liability to pay revenue must be presumed. Rejecting that con- 
tention, their Lordships observed (p. 342) :— 

*,..the appellant submits that in the circumstances a lost grant should be presumed, and 
that this lost grant should be presumed to have contained an exemption from land revenus or a ‘right * 
in limitation of the right of Government? to assess the property. Thelaw may presume the exist- 
ence of a grant which has been lost where it is sought to disturb & person in the enjoyment of 
a right which he and his predecessors have immemorially enjoyed, but it is a different thing to 
seek to presume that the Crown has by some lost grant deprived itself of the prerogative power to 
tax the property of its subjects, and their Lordships are of opinion that this plea is untenable”. 
(Italics mine). 

The decision shows that exemption from land revenue does not form part and 
parcel of the title to land but is collateral to it. If a presumed lost grant could 
not cover it, neither could title by adverse pessession. 

I would allow the appeal but make no order as to costs. 


CHANDRASEKHARA Atyan J.' I had the advantage of reading the judgment 
prepared by my learned brother, Mr. Justice Das, and I agree in the conclusion he 
has reached ; but I wish to add a few words of my own on some of the points that 
have been discussed during the course of the hearing. 

In the first place, there can be little doubt that the word ' rent’ ‘in paragraph 
2 of the Government ‘Resolution ‘of December 19, 1865, means ‘ assessment.’ It 
is true that this word is used generally in cases of landlord and.tenant, but when 
it is remembered that here the Government was'parting with the land vested in the 
Crown' in favour of the Muilicipal Corporation of Bombay, it'can safely be assumed 
or presumed that they were thinking not merely of their rights'as landlord but also 
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of their prerogative right as well. That the land was going to be used for the building 
of markets for the benefit of the whole community and, therefore, should not be 
charged with rent is a consideration more relevant and appropriate to the prerogative 
right to assess than to a right to collect rent in respect of a transaction of lease. 
Moreover, it is well-known that whenever we speak of a rent-free grant of an inam 
by the Government, what is meant is land revenue or assessment. 

The resolution in question authorized the grant of the site. There is apparently 
no grant in writing, conforming to the formalities prescribed by the law then in 
force. Part of the site was wanted for the erection of stables and the question of 
title to that portion was considered and decided in Municipal Corporation of Bombay 
v. Secretary of State’, where the Government gave the Municipality notice to quit 
and brought a suit for rent on the alleged determination of the tenancy. It is part 
of the same transaction with which we are concerned now, and it seems to me that 
there was no valid grant. The grant having been authorized, the Corporation 
went into possession, and it is not denied that they have built the Crawford Market 
at enormous cost. Though the grant was invalid, the Corporation has now acquired 
a title by adverse possession to the site; this, however, is not the case with reference 
to the stable site covered by the aforesaid Bombay decision. There the question 
was brought before the Court, well within the 60 years’ period. 

The Crawford Market site has been in the possession of the Municipal Corporation 
for over 60 years under an invalid grant, a term of which was that no rent should 
be charged. We are not concerned now with any question of ejectment or determi- 
nation of tenancy. Could it be said that the right to levy assessment on the land, 
enjoyed without any payment of any kind so far, was lost by adverse possession ? 
I find it difficult to give an affirmative answer. Before a right could be said to be 
acquired or lost by adverse possession, it must have been the subject of possession 
by a man without title as against the person with the rightful title. Right to levy 
assessment is a prerogative right of the Government, and it is hard to conceive of 
a case where it could be.said to be lost by adverse possession. True, there can be 
adverse possession of a limited right like that of a mortgagee or a lessee or even a 
permanent tenant, but still a right must have been enjoyed by the possessor adversely 
to the claim of the true owner. It is unnecessary ‘to go into the wider question 
whether the denial of the right to levy assessment and possession of property coupled’ 
with this denial for over a period of 60 years will negative that right; it is sufficient 
to say that no right to levy assessment was exercised in the case before us before 

. March, 1938, and the denial was only afterwards, ; 

This, however, does not determine the case in favour of the ap t, as there 
is & question of equity to consider and on which the appellant failed in the Court 
below. In fact, it is the crucial point for determination. When the Architeotural 
Improvement Committee proposed to levy a nomina] rent, the Government stated 
that no rent need be charged,as the markets to be built were for the benefit of the 
whole community. This was a representation made by the Government when the 
site was given and possession was taken. How far this representation was taken 
into consideration when the Corporation of Bombay took possession of the site 
under the grant is not necessary to be considered at any.great length. It is just 
possible that they would have taken the site even with the nominal rent, but it is 
equally possible that had they known that the rent was in the nature of assessment 
and liable to enhancement from time to time or periodically, they would have 
insisted on getting a site free from assessment in consideration of the sites they gave 
up for forming the eastern Boulevard. The allegation in paragraph 7 of the plaint 
that the Corporation acted on the faith of the terms contained in the grant has not 
been denied by the Government. 

The accident that the grant was invalid does not wipe out the existence of the 
representation of the fact that it was acted upon by the Corporation. Even if the 
suit had been brought within 60 years for ejectment and the Corporation had no 
answer to such a claim, the right to levy assessment mtght have conceivably stood 
on a different footing. In any event, there can be no doubt that it would have 
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been competent for & Court of equity to give compensation for the expenditure and 
protect the possession in the meantime. Lord Kingsdown refers to this aspect of the 
matter in Ramsden v. Dyson. In the present case, the Corporation stands on much 
firmer ground. They have acquired a title to the land which the Government 
cannot upset or challenge. This acquisition of title is as a result of the law of limi- 
tation. It has nothing to do with any conduct on the part of the Corporation which 
can be said to have rendered the representation about non-liability to assessment 
of no legal effect or consequence. The invalidity of the grant does not lead to the 
obliteration of the representation. 

Can the Government be now allowed to go back on the representation, and, if 
we do so, would it not amount to our countenancing the perpetration of what can 
be compendiously described as legal fraud which a Court of equity must prevent 
being committed ? If the resolution can be read as meaning that the grant was of 
rent-free land, the case would come strictly within the doctrine of estoppel enun- 
ciated in s. 115 of the Indian Evidence Act. But even otherwise, that is, if there 
was merely the holding out of a promise that no rent will be charged in the future, 
the Government must be deemed in the circumstances of this case to have bound 
themselves to fulfil it. Whether it is the equity recognised in Ramsden’s case, 
or it is some other form of equity, is not of much importance. Courts must do justice 
by the promotion of honesty and good faith, as far as it lies in their power. As 
pointed out by Jenkins C. J. in Dadoba Janardhan’s oage?, a different conclusion 
would be “ opposed to what is reasonable, to what is probable, and to what is fair. ” 

I am of the opinion that the decision of the Privy Council in Ariff v. Jadunath 
Majumdar? is not applicable to the facts before us, 'as the doctrine of part perform- 
ance is not being invoked here as in that case, to clothe a person with title which 
he cannot acquire except by the pursuit of or in conformity with certain legal forms. 
. Here, as pointed out already, the Corporation became the full and absolute owner 
of the site on the lapse of 60 years from the date of the grant. 

Appeal dismissed. 


Agent for appellant : P. A. Mehia. 
Agent for respondent: Ratnaperkhs Anant Govind. 
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SHANKAR NANASAHEB KARPE v. THE RETURNING OFFICER, 
KOLABA DISTRICT*. 


Representation of the People Act (XLII of 1951)—Oonstitution of India, arts. 226, 227, 329 (b), 
827, 328—Rejection of nomination paper by Returning Officer—Application for writ against 
Officer to include pettioner's name in list of valid nominations—Powers of High Court to issue 
such writ —Meaning of expression “election” in art. 329 (b) —W hether election Tribunal subject 
to superintendence of High Court —W ri of mandamus. 

The expression “election” in art. 329 (b) of the Constitution of India bears a wider meaning 
than the very limited restricted meaning of the result of an election or the counting of votes. 
“Election” has the same meaning as the expression used in arts. 827 and 328, viz. matters 
relating to or in conneotion with eleotion. Therefore nomination of candidates, scrutinizing 
of nominations, and decisions as to whether a nomination paper is valid or not, are all part 
and parcel of an election. 

“Election” is not merely the ultimate decision or the ultimate result. “Election” is every 

, stage from the time the notification 18 issued till the result is declared, and even perhaps if 
there is an election petition till the decision of the Election Tribunal. It is one whole conti- 
nuous integrated proceeding and every aspect of it and every stage of it and every step takon 
in it is a part of the election, and what is prohibited by art. 329 (b) is the calling in question 

1 (1886) L. R. 1 H. L. 129. 8. 0, 38 Bom. L. R. 913. 

2 (1901) I. L. R. 25 Bom. 714, * Decided, December 4, 1951. Civil Appli- 

s. C. 3 Bom. L, R. 603. cation No. 1795 of 1951. 

3 (1031) L. R. 58 I, A. 91. i 
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any one aspect or stage of the election. The expression “except by an election petition" 
in the article does not point to the period when ıt can be called in question ; it rather points 
to the manner and the mode in which it can be called in question ; and art. 329 (b) provides 
that the only way any matter relating to or in connection with an eleotidn can be called in 
question is‘by an election petition, which could be presented to such authority and in such 
manner as may be provided for by law passed by the appropriate Legislature. 

To the extent that the merits of an election matter are concerned the powers of the High 
Court under art. 226 of the Constitution of India are taken away by art. 320 (b) of the Consti- 
tion, but the powers of the High Court under art. 227 are not taken away to compel æ 
Tribunal which is set' up to decide those matters acting with jurisdiction and not in excess of 
the powers conferred upon it by statute. 

A petition for mandamus does not constitute the Court which issues the writ a Court of 
appeal from the decision of the public officer against whom the writ is intended to be directed, 

A writ of mandamus is a high prerogative writ. The Court issues & command in order to 
remedy a grave error or to set right injustice, and the Court would never issue such a command 
unless it is certain that that command would be respected and carned out. 

Own Shankar (petitioner), who intended to stand as a candidatefor election to the 
Bombay Legislative Assembly from Roha-Sudhagad (Kolaba District) Constitu- 
ency, submitted his nomination papers to the Returning Officer at Mahad on Novem- 
ber 23, 1951. One Chandorkar objected to the nomination of the petitioner on the 
ground that he was a Government Contractor and was, therefore, disqualified from 
being a member of the State Legislature i in view of s. (a) of the Representation of 
the People Act, 1981. 

The Returning Officer upheld this objection and rejected the petitioner's nomina- 
tion paper on November 27, 1961. - 

The petitioner applied to the High Court for a writ under art. 226 of the Constitu- 
tion of India against the Returning Officer, alleging that the officer had wro y 
rejected his nomination paper and for an order upon him directing him to include i 
the petitioner’s name in the list of valid nominations. 


The application was heard. 


K. N. Dharap, with M. M. Virkar, for the petitioner, 
M. P. Amin, Advocate General, with H. M. Choksi, Government Pleader, for 


opponent No. 1. 
Purshottam Tricumdas and, S. P. Mehta, for opponent No. 2. 


Cuaata C.J. This is a petition for a writ under art. 226 of the Constitution against 
the Returning Officer of the Kolaba District, alleging that the Officer has wrongfully. 
rejected the nomination paper of the petitioner for the ensuing election to the State 
Assembly, and for an order upon him directing him to include the petitioner’s name 
in the list of valid nominations. The Advocate General who appears for the Re- 
turning Officer has taken a preliminary objection, and the objection is that this' 
Court has no jurisdiction to entertain this petition. 

In order to understand and appreciate the objection raised it is necessary to look 
at the Representation of the People Act, 1951, which deals with elections to all the 
Legislatures in the Union of India. Under s. 17 notifications for elections to State 
Legislative Assemblies had to be issued by the Governor of the State. Under 
s. 20 Returning Officer for each constituency had to be appointed by the Election 
Commission in consultation with the Government of the State in which the consti- 
tuency is situated. Section 30 lays down a time schedule for making nominations, 
scrutiny of nominations, withdrawal of candidatures and the dates on which the 

oll should take place. Section 33 lays down the requirements for a valid nomination. 

ection 36 deals with scrutiny of nominations, and sub-s. (2) provides that the 
Returning Officer shall examinethe nomination papers and shall decide all objections 
which may be made to any nomination and may either on such objection: or on his 
own motion, after such summary inquiry, if any, as he thinks necessary, refuse any 
nomination on the various grounds which are set qut in that sub-section; and 
gub-s. (4) provides that the Returning Officer shall not reject any nomination paper 
on the ground of any technical defect which is not of æ substantial character ;: and 
sub-s. (6) provides that the Returning Officer shall endorse on each nomination 
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paper his decision accepting or rejecting the same, and, if the nomination paper is 
rejected, shall record in writing & brief stetement of his reasons for such rejeotion. 

Section 37 deals with withdrawal of candidature, and s. 38 deals with publication 
of nominations and it casts a duty upon the Returning Officer, immediately after 
the expiration of the period within which candidatures may be withdrawn under 
sub-s. (1) of s. 37, to prepare and publish a list of valid nominations in such manner 
as may be prescribed. Part VI deals with disputes regarding elections, and Chapter 
II of that Part deals with trial of election petitions, and s. 80 provides that no 
election shall be called in question except by an election petition presented in accor- 
dance with the provisions of this Part. Section 84 lays down that a petitioner 
may claim any one of the following declarations : (2) that the election of the returned 
candidate is void; (b) that the election of the returned candidate is void and that 
he himself or any other candidate has been duly elected; (c) that the election is 
wholly void. Section 100 lays down the grounds for declaring election to be void, and the 
material ground which we have to consider in this case is the ground set out in 
sub-cl. (c) which is that the result of the election has been materially affected by the 
improper acceptance or rejection of any nomination. If the Tribunal is of the 
opinion that any of the grounds set outin the section exists, then the Tribunal shall 
declare the election to be wholly void. The section also empowers the Tribunal to 
declare the election of the returned candidate to be void on the grounds set out in 
sub-s. (2). Section 105 makes the orders of the Tribunal final and conclusive; and 
s. 170 ousts the jurisdiction of the civil Courts and provides that no civil Court 
shall have jurisdiction to question the legality of any action taken or of any decision 
given by the Returning Officer or by any other person appointed by this Act in 
connection with an election. Therefore, the scheme of the Act is to give a sort of 
tinality to different stages of the election and to provide that all matters arising 
during the election and all disputes relating to the election sould be determined 
and adjudicated upon after the election is over by means of an election petition 
to be decided by an Election Tribunal. 

Now, it is perfectly clear that s. 170 by itself would not oust the jurisdiction of 
this Court to issue writs under art. 226 of the Constitution. The right of this Court 
to issue writs is conferred upon it by the Constitution, and so long as the Constitution 
itself does not provide to the contrary and so long as art. 226 is not amended or 
altered, no legislation either of Parliament or of the State Legislature car affect the 
jurisdiction of this Court to issue writs under art. 226. Therefore, we must turn 
to the Constitution to see whether there is any provision there which prevents this 
Court from issuing a writ of mandamus if a proper case has been made out on this 
petition for the issue of a writ. Turning to the Constitution, matters in relation 
to election are dealt with in Part XV of the Constitution. Article 324 provides 
for the appointment of an Election Commission in which are to be vested superinten- 
dence, direction and control of elections. Article 325 deals with the preparation 
of & general electoral roll for every territorial contituency. Article 326 deals with 
adult suffrage, and then we come to art. 327 which provides: 

"Subject to the provisions of this Constitution Parliament may from time to time hy law 
make provision with respect to all matters relating to or in connection with elections to either 
House of Parliament or to the House or either House of the Legislature of a State including the 
preparation of electoral rolls, the delimitation of constituencies and all other matters necessary 
for securing the due constitution of such House or Houses.” 

And art. 328 confers similar power upon the Legislature of a State in so far as pro- 
vision in that behalf has not been made by Parliament. Then we come to the last 
article in that chapter, art. 329, which provides that 

“Notwithstanding anything in this Constitution—(and the material clause is sub-ol. (b),—no 
election to either House of Parliament or to the House or either House of the Legislature of a 
State shall be called in question except by an election petition presented to such authority andi n 
such manner as may be provided for by or under any law made by the appropriate Legislature.” 
Therefore, the obvious object of enacting art. 329(b) was to exclude the jurisdiction 
of civil Courts with regard to matters enumerated in that sub-clause, and the juris- 
diction of Courts is excluded notwithstanding anything in the Constitution., There- 
fore," if the subject falls under art. :329(b), then tbis Court would have no jurisdiction 
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to issue a writ under aft. 226 with regard to that subject-matter, because art. 226 is 
controlled by art. 329, and to the extent that the Constituent Assembly has excluded 
the jurisdiction of Courts in election matters referred to in art. 329(b), the power 
of the High Court to issue writs has been taken away. Undoubtedly, to the extent 
that art. 329(b) ouste the jurisdiction of Courts it must be strictly construed. But 
in construing it strictly we must not lose sight of the relationship that article has 
. to the other articles that appear in the same chapter, viz. Part XV of the Consti- 
tution. It is rather significant that although in the Seventh Schedule legislative 
competence was conferred upon Parliament by entry 72 of List I with regard to 
elections and upon State Legislatures by entry 37 of List II, Parliament thought 
it necessary expressly to confer legislative power upon Parliament and State Legis- 
lature with regard to electiors in arts. 327 and 328. The reason for so doing is to 
find & place in the Constitution for & series of articles which deal with elections in 
all their aspeots, and Part XV constitutes a self-contained Code dealing with election 
matters. Therefore, arts. 327 and 328 leave it to Parliament and to State Legis- 
lature to legislate with respect to all matters relating to or in connection with elections, 
and then we come to art. 329 which excludes the jurisdiction of civil Courts. 

The contention of the petitioner is that under art. 329(b) the exclusion of the juris- 
diction of civil Courts is restricted to questioning the result of election. The argu- 
. ment is that an election petition can only be presented after the result of the election 
is announced, and as the result of election has not been announced and as a matter of 
fact election has not been held, no question of presenting an election petition arises 
' and no question of calling in question the election also arises, and therefore to the 
extent that what is being challenged in this petition is the wrongful refusal of the 
nomination paper of the petitioner, the cage does not fall under art. 320(5). The real 
and substantial question that arises for our determination is, what is the interpreta- 
tion that we must place upon the expression “election” used in art. 329(b). Does 
“election” mean the result of the election as a result of counting of votes, or has 
“election” a wider connotation ? In our opinion, reading the expression “election” 
in its context, both in art. 329 and in juxta-position with arte. 327 and 322'and in 
ite setting in Part XV, “election” must bear a wider meaning than the very limited 
restricted meaning of the result of an election or the counting of votes. “Election” 
has the same meaning as the expression used in arts. 327 and 328, viz, matters relat- 
ing to or in connection with election. “Election” is not merely the ultimate decision’ 
or the ultimate result. “Election” is every stage from the time the notification is 
issued till the result is declared, and even perhaps if there is an election petition, till 
the decision of the Electior Tribunal. It is one whole continuous integrated pro- 
ceeding and every aspect of it and every stage of it and every step taken in it is & part 
of the election, and what is prohibited by art. 329(5) is the calling in question any 
one aspect or stage of the election. The expression “except by an election petition?” 
does not point to the period when it can be called in question ; it rather points to the 
manner and the mode in which it can be called in question ; and art. 329(b) provides 
that the only way ary matter relating to or in connection with an election can be 
called in question is by an election petiticn, which could be presented to such authority 
and in such manner as may be provided for by law passed by the appropriate Legisla- 
ture. Therefore, when we are dealing with an election matter, we have to turn to the 
law passed by the appropriate Legislature in order to find out what that law lays 
down as to the manner in which the election matter can be called in question, and 
if that law provides that it could be challenged by an election petition, then it can only 
be done by that mode as indicated by that legislation. If this be the correct construc- 
tion, then there can be no doubt that nomination of candidates, scrutinizing of 
nominations, and decision as to whether a nomination paper is valid or not, are all 
part and parcel of an election. They are stages and important stages of an election 
which ultimately leads up to its final consummation in a poll being held and votes 
being taken and the result being declared. l 

Now, the Representation of the People Act does *provide for challenging an 
improper rejection of a nomination paper. Under s. 81 a petition may be presented 
on any one or more of the grounds set out in s. 100, and therefore it is open to the 
petitioner after the election is over to challenge the result of the election by bringing 
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into question the wrongful rejection by the Returning Offiser of his nomination. If, 
therefore, Parliament has provided the manner in which this particular question should 
be determined, the jurisdiction of this Court to deal with that matter even by a writ 
under art. 226 has been taken away under art. 320. A rather impressive argument 
was advanced before us that the right which the petitioner is claiming to assert 
before us is a different right from the one which he would be able to assert after the 
election is over and by means of an election petition. It is urged that what the peti- 
tioner is complaining of is the violation of his right to stand as a candidate at the, 
election and to seek the suffrage of his fellow citizens. That right he can only assert 
at this stage and it is only this Court that can give him relief. The right which he 
will be able to assert after the election is not the same because it would not be suffi- 
cient for him to establish that his nomination was improperly rejected. He would 
have farther to establish that the election had:been materially affected by such rejec- 
tion. I must frankly confess that I find it difficult to visualise how any Tribunal can 
possibly come to & conclusion that when a candidate’s nomination paper has been 
improperly rejected it does not materially affect the result of the election. How the 
electors would have voted and what the result of the election would have been if the 
petitioner had been a candidate would be entirely a matter of speculation and no 
Tribunal, however well versed in election matters, could ever decide whether the 
result of the election would not have been different if the petitioner had stood as a 
candidate. Therefore, in our opinion, whatever the case may be when a nomina- 
nation paper has been improperly accepted, as far as wrongful rejection of a nomina- 
tion paper is concerned, substantially the right of the petitioner is safeguarded 
under the Representation of the People Act. 

But, in our opinion, even assuming our jurisdiction to issue @ writ under art. 226 
had not been affected by art. 329, this is not a proper case for the issue of such a 
writ. A writ of mandamus—and that is the only proper writ which can be issued 
in this case—is ordinarily issued to a public officer in order to compel him to dis- 
charge his statutory ATE TE and before a Court would issue such a writ it must 
ascertain what the statutory obligations of the public officer are and whether he has 
failed to discharge those obligations. In this case the statutory obligation of the 
Returning Officer is to scrutinize the nominations, and after examinlng the nomination 
papers to decide all objeotions and after deciding the objections either to refuse or 
accept the nomination, and if he refuses the nomination, then under s. 38 he must pre- 
pare and publish a list of nominations in which the rejected nominations cannot 
appear because the list can only be of nominations which he has held to be valid 
nominations. This is not a case where the Returning Officer has refused 
to decide the objections raised to the nomination., He has decided as he 
is bound to do under the statute. The objection taken is in substance that his deci- 
sion is erroneous and that he should have decided not in the manner that he has done 
but in favour of the petitioner. Therefore, what the Court is called upon to do on 
this petition for a writ of mandamus is to do something which the public officer 
under the statute has to do, viz. to take away the decision from the Returning Officer 
put itself in the position of the Returning Officer, give a decision on the objection, 
and direct the Returning Officer to give effect not to his own decision but to the deci- 
sion of the Court. In our opinion this is not the function of a writ of a mandamus. A 
petition for mandamus does not constitute the Court which issues the writ a Court of 
appeal from the decision of the public officer against whom the writ is intended to be 
directed. But what the petitioner wants us to do in this case is to constitute our- 
selves into a Court of appeal. However the petition may be worded, in effect the 
challenge is to the decision of the Returning Officer on the ground that that decision 
is erroneous in law and we as & Court of appeal should correct that decision and come 
to a contrary one. Not only are we not asked to direct the Returning Officer to act 
according to law, but we are really being asked to call upon the Returning Officer 
, to act contrary to law, because the Representation of the People Act under which the 

Returning Officer functions directa him to decide the objection, to give effect to his 
decision, and to publish the list of nominations in accordance with his decision. If 
we were to issue a writ in thiscase, we would ask him not to act according to his deci- 
sion, not to publish the list as laid down by statute, but to substitute our decision for 
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his and to give effect not to his decision but to our decision. Therefore, far from this 
writ compelling the public officer to act in accordance with law it would force him to 
act contrary to the clear provisions of the Representation of the People Act. 

There is another objection also to the issue of a writ of mandamus, which is equally 
serious. A writ of mandamus is a high prerogative writ. The Court issues a 
command in order to remedy & grave error or to set right injustice, and the Court 
would never issue such a command unless it is certain that that command would be 
respected and carried out: Looking to the scheme of the Representation of the 
People Act, it is quite possible that our decision and our command, which may 
take the form of a writ of mandamus, may be set at naught by another Tribunal 
which may have to deal with the same matter. If, for instance, we were to take 
the view in this case that the rejection of the petitioner’s nomination paper was an 
improper one, it would be perfectly competent to the Election Tribunal, if an election 
petition were to be filed after the election, to take a contrary view and come to the 
conclusion that the nomination paper of the petitiorer was rightly rejected by the 
Returning Officer and the Election Tribunal would thereu rp act upon that view 
of the law. Now, a Court issuing a prerogative writ should never put itself in a 
position where, as I said before, its command is likely to be set at naught. 

My. Purshottam pointed out thatif we took this view, grave injustice may be 
done, serious errors may be perpetrated, and the citizen would be without any remedy 
and the Courts would be helpless. It seems to us that the whole object of the Con- 
stituent Assembly in enacting Part XV and the whole object of Parliament in putting 
on the statute book the Representation of the People Act was to set up a machinery 
whereby elections would take place as far as possible within the time schedule laid 
down and without interference or interruption by proceedings in a Court of law. 
Tt is hardly necessary to emphasise the importance of elections to a democracy, 
and it might lead to serious consequences if elections were unduly postponed. 
Therefore, the object was to postpone all matters of controversy, all disputes and dll 
differences till after the elections had gone through according to the time schedule. 
We do not conceal from ourselves the fact that in giving effect to Part XV of the 
Constitution and the Representation of the People Act we may in some cases cause 
haidship, inconvenience and even perhaps injustice. But looking to the larger 
interest of the State and to the proper functioning of a democratic Constitution we 
do not think that the interpretation we are putting upon art. 329 and the scheme 
of the Representation of the People Act is inconsistent with or contrary tothe larger 
interest of the people of this country. 

We may also point out, though it strictly does not arise, that the jurisdiotion of 
the Court has not been wholly taken away with regard to election matters. ‘Mr. 
Purshottam made a point that even the Election Tribuna: may act in any manner 
it likes and the Coürt would have no control over the Tribunal. In this connection 
it may be pointed out that the power of superintendence given to the High Courts 
over Tribunals is to be found in art. 227 and the only exemption is in favour.of a 
Court or Tribunal constituted by or under any law relating to the armed forces. 
So presumably an Election Tribunal, set up if necessary after the election, would be 
subject to the superintendence of the High Court under art. 227. Mr. Purshottam 
said that on our view of the interpretation of art. 329(b) even if the Tribunal were 
to act without jurisdiction or were to assume jurisdiction which it did not possess, 
we would have no right to interfere. That is not our interpretation of art. 329(b). 
All that we lay down is that to the extent that the merits of an election matter are 
concerned our powers have been taken away, but our powers have not been taken 
away to-compel a Tribunal which is set up to decide those matters acting with 
jurisdiction and not in excess of the powers conferred upon it by statute. What 
the petitioner in this petition wants us to decide is a matter directly connected with 
the election and affecting the merits of ‘the question, and it is in this context that 
we come to the conclusion that our power under art. 226 to issue a writ has: been 
taken away under art. 329(b) of the Constitution. We also hold that even if we 
had the power, this is not a proper case where a writ of mandamus should be issued. 

The result i is that the ii fails andi is dismissed. No order as to costs. ’ 


Petition dismissed 
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Before Mr. Justice Bhagwati ond Mr. Justice Vyas. 
BOMBAY MUNICIPALITY v. MOHAMEDBHAI I. RAVJI.* 


City of Bombay Municipal Act (Bom. III of 1888), Secs. 141(b), 271(2) 274(1)t, 471—Landlord 
i applying for water supply in pursuance of noticeunder 5. 141(b)-—Whether s. 271(2) applies 
to such a case— Requirements of notice under 5. 274(1)}—Particulara and specifications not given 

in notice— Validity of notice. 

Section 271(2) of the City of Bombay Municipal Act, 1888, applies only in the cases where 
the landlord has failed and neglected to apply for water connection in spite of the notice 
under s. l4l(b) of the Aot. The section does not invest the Municipal Commissioner with 
general powers whenever he thinks that any premises connected with the water supply 
or unconnected therewith had not got provision for the supply of adequate water for the 
purposes, therein mentioned. i 

Under s. 274(1) of the City of Bombay Municipal Act, 1888, it is incumbent on the Muni- 
cipal Commissioner to specify in the notice the size, material, quality and description of 

' tho cisterns and fittings as also the position m which the same had to be placed. If these 
particulars and specifications are not given in the notice and the notice is vague and inde- 
finite, such a vague and indefinite notice cannot afford the basis of any action to be taken 
against the landlord under s. 471 of the Act. 

Where a notice was issued by the Municipal Commissioner under s. 274(1) of the City of 
Bombay Municipal Act, 1888, asking the landlord of certain premises to provide (1) for 
domestic purposes overhead storage of a total capacity of 1,500 gallons and (2) suction tank 
at a ground level of 1500 gallons capacity :— : 

Heid, that the words * overhead storage " and “ at a ground level” were not enough by 
themselves to particularize the position in which these tanks had got to be placed by the 
landlord, and that as these requirements in the notice being vague and indefinite, vitiated 
the notice, and non-compliance therewith could not be made the basis of & prosecution under 
8. 471 of the Act. 


MonaMEDBHAI I. Ravji (accused) was the owner of a property at Kennedy Bridge, 
Girgaum Road, Bombay, which consisted of a ground floor and three upper floors. 
On June 21, 1926, the Bombay Municipality gave a public notice which was in the 
following terms :— 

“ Netice is hereby given under section 14}, sub-clause (b), of the City of Bombay Municipa 
Act, 1888, as amended upto April 1, 1023, that sufficient water is available from Muni- 
cipal Water Works for furnishing a reasonable supply to all premises in the City of Bombay situate 
within a distance of 500 feet from any Municipal Water Main, and that under section 141 sub- 
clause (b) of the said Act, water tax will be levied in respect of all such premises. ” 

The accused applied for and obtained a water supply to his property from the 
Municipality and paid and continued to pay the water tax in respect of it. 

In 1941 the accused's tenants, who occupied the property, complained’ to the accus- 
ed about the difficulties experienced by them in getting sufficient water on the second 
and third floors of the property. Correspondence then ensued between the Hydrau- 
lic Engineer of the Municipality and the accused wherein the accused blamed the 
Municipality for the shortage of water supply and the Hydraulic Engineer tried to 
impress upon the accused his obligations in the matter and asked him to do the 
needful at his earliest convenience. . 

As the accused refused to do anything in the matter, the Municipal Commissioner 
on May 17, 1949, addressed the following notice to the accused :— 


¥ Decided, September 24, 1961. Criminal 
Appeal No. 731 of 1951, by the Government of 
Bombay, against an order of acquittal paased 
by S. B. Awar, Presidency Magistrate, 18th 
Court, Bombay Central, Bombay. . 

+The section is as under :— 

“ 274. (1) The Commissioner may, whenever 
it shall appear to him to be necessary, by 
written notice require the owner of any 


* 


premises furnished with a private water 
supply from any Municipal water-work to 
provide such premises, within & reasonable 
period which shall be preseribed in the said 
notice, with cisterns and fitti of such size, 
material, quality and description and placed 
in such position and with such safe and easy 
means of access as he thinks fit.” 


’ 
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* BOMBAY MUNICIPALITY." 
Notice under gs. 271(2) and 274(1) of the City of Bombay Municipal ida 1888, as amended 
up-to-date. 
To 
Mahomedbhoy I. M. Rawjee, Esqn. 
St. No. 34 ABC/Girgaum Road. 

"Whereas in my opinion the abovementioned premises are without a supply of pure water 
adequate to the requirements of the persons usually occupying the said premises. 

Now 1 doShereby give you notice pursuant to the provisions of as. 271(2) and 274(1) of the 
City of Bombay Municipal Act, 1888, as amended up-to-date, to carry out the undermentioned 
requisitions within a month from the date of receipt of this notice :— 

To retain the existing $" connection for the suction tank and to take branches therefrom 
for direct supply to the different floors as follows, and to extend the connections to the overhead 
storage tanks :— 

1^ branch for ground floor from 2" connection. 

i" branch for first floor from j" connection. 

à" branch for second floor from }” connection. 

i" branch for third floor from }” connection. 

2. To provide for domestic purposes overhead storage of a total capacity of 1500 gallons. 

3. To retain for flushing purposes overhead storage of a total capacity of 600 gallons. 

4. To provide suction tank at the ground level of 1500 gallons capacity. 

5. To provide a pump of sufficient capacity to fill up the overhead storage tanks. 

6. To substitute 4" size taps in plece of existing ones on ground and first floors. 

7. To provide nesessary water fittings for the purpose, subject to the provisions of s. 287B 
of the said Act, as amended as aforesaid. 

I also hereby give you further notice that should you fail to comply with the above requisitions , 
you will render yourself liable to the penalty presaribed in that behalf under s. 471 of the said 
Ast, as amended as aforesaid. 

Dated this 17th day of May 1949. 
f Municipal Commissioner,’ 
for the City of Bombay. ” 

The accused failed to carry out the terms of the notice with the result that prosecu- 
tion under s. 471 of the Bombay Manicipal Act, 1888, was launched against the 
accused. The accused contended that the supply of water was adequate and that 
the Municipal Commissioner had no power to direct him to supply water from stora 
tanks to tenants. He further contended that the notice was not a legal and valid 
notice as it did not specify the size, materials, quality and description of the cistern 
and fittings as required by s. 274 (2) of the Act. 

- The trying Magistrate acquitted the accused observing in his judgment as follows :— 

** Now it is common ground that the premises in question are old in which a private water 
supply has already been obtained and it must therefore be assumed that all the existing supply 
and distributing pipes and cisterns and fittings were laid under the supervisicn and to the satis- 
faction of the Municipality. The question therefore is whether with regard to the existing supply 
and distributing pipes, cisterns and fittings which have been already laid to the satisfaction of the 
Municipality, the Commissioner can require by virtue of the provisions of s. 271(2) to redistribute 
the internal supply by re-laying and extending the pipes in new positions in the building at the 
expense of the owner. Reading sub-s. (2) as it stands, it appears to be in the nature of a proviso 
to sub-s. (1) of s. 271 and it seems to me that the accused having already obtained a water 
supply and laid all the internal connections for conveying water to his premises to the satisfaction 
of the Municipality under s. 272(2) the provisions of s. 271(2) cannot be resorted to for compelling 
the accused to modify or extend at his expense the existing internal convections. In other 
words, gub-s. (2) of a. 271 in my opinion applies only to the premises to which the supply pipes 
were not originally laid and is' not intended to apply to the premises which have already been 
furnished with a private water supply from a Municipal main. 

'The notice exh. P requires the accused to carry out the requisitions under 7 heads. Under 
head 4, he has been aaked to provide a suction tank at the ground level of 1600 gallons capacity. 
Under head 1, he has been asked to retam the existing 3” cognection for the suction tank and 
to take branches therefrom for direct supply to the different floors and to extend the connection 
to the existing over-head fluahing tank mentioned under head 3, and also to extend them to a 
new storage tank which he is called upon to provide for domestic purposes under head 2. In 
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my opinion, it is not competent to the Commissioner to make the requisition under head 1, as 
it means redistributing the existing internal Sonneotions which cannot be done under sub-s. (2) 
of a. 271.. 

The notice exh. P is also issued under s. 274(1) which provides that the Commissioner may, 
whenever it shall appear to him to be necessary by written notico, require the owner of any 
premises furnished with a private supply from any Municipal water work to provide such premises 
with cisterns and fittings of such size, material, quality and description and placed in such 
position and with such safe and easy means of access as he thinks fit. It will be noticed that 
sub-s. (1) refers to cisterns and fittings only and not to supply and distributing pipes which are 
referred to in sub-s. (2) of s. 271 and it therefore appears to me that the requisitions made under 
head 1 in the notice cannot also be enforced under sub-s. (1) of s. 274. 

As regards the other requisitions made under heads 2 and 4 to 7 in the notice exh. P I think 
that the Commissioner is competent to enforce them under 8. 274(1) if a proper notice as required 
by the said section has been given. The notice exh. P, however, does not give the sizo material 
and quality of the oisterns nor does it specify where they were to be placed and with which safe 
and easy m of access as required by the section. The requisition under head 2 is for providing 
for domestic purposes, an over-head tank of an total capacity of 1500 gallons. It was contended 
for the prosecution that the overhead means the terrace or roof. That ia true but where exactly 
the tank was to be placed on the terrace or roof has not been specified in the notice. There is 
& similar omission in the case of a requisition under head 4, for a suction tank at the ground level. 
: The requisition under head 6 is for providing a pump of a sufficient capacity to fill up the over” 
head tanks,but what is considered sufficient by the accused may not so appear to the Commissioner. 
The notice does not also specifically refer to the distributing pipes but it appears the ' fittings’ 
as defined in s. 260A (G) would inolude distributing pipes, but the difficulty is that the notice 
does not stato how many distributing pipes were to be taken and on which floors and of what 
size, quality and material. In my opinion, the Commissioner was bound in his notice to give 
all the particulars referred to in the section as the notice does not comply with the requirements 
of the section it is not a good notice within the meaning of sub-s. (1) of s. 274. See Emperor 
v. Trikamlal, 40 Bom. L. R. 314, and Rez v. Narayan Vthal Patil in Cri. Revision Appl. No. 
82 of 1949 B. H. 0.” 


The Government of Bombay appealed to the High Court. 


Purshottam Tricumdas, with B. G. Thakore, Additional Assistant E 
Pleader, for the State. 
K. R. Bhende, with A. A. Adarkar, for the accused. 


BmuaawaTr J. This is an appeal by the Government of Bombay against the 
acquittal of the accused Mohamedbhai I. Ravji by the learned Presidency Magistrate, 
18th Court, Bombay Central, on a charge under s. 471 read with ss. 271 (2) and 274 (1) 
of the City of Bombay Municipal Act, 1888 (Bom. III of 1888). The accused is the 
landlord of certain premises, which are situated at Girgaum Road, consisting of a 
ground and three upper floors. On June 21, 1926, the Municipal Corporation gave a 
public notice under s. 141 (5) of the Act, intimating that sufficient water was 
available from the Municipal Water Works for furnishing a reasonable supply to all 
pretio within the locality and that under s. 141 (b) of the Act water tax would be 
evied in respect of all such premises. It appears that the accused applied for, and 
obtained, & water supply to his said premises from the Municipality and paid, and 
continued to pay, the water tax in connection with the same. By 1941 the tenante 
of the premises came to undergo difficulties in the matter of getting sufficient water 
on the second and third floors and accordingly complained to the landlord about the 
inadequacy of the water supply. On October 30, 1941, the accused therefore wrote 
to the Hydraulic Engineer of the Bombay Municipality asking him to get the premises 
inspected and show him ways and means to get sufficient water. The Hydraulic 
Engineer replied on November 29, 1941, suggesting certain changes in the water 
connection and also suggesting that domestic storage tanks of 1400 gallons with 
electric pumping arrangements should be provided to meet the demand during low- 
pressure hours. The accused wrote to the Hydraulic Engineer on December 5, 1941, 
intimating that he was neithér prepared to take new connection nor to provide a 
storage tank according to his whims, unless the Municipality was prepared to pay the 
cost. He was one of the big landlords in Bombay and also had been the Ex Mayor 
of the Municipal Corporation, and he wanted to vindicate his rights, and he therefore 

L. R.—10 


146 THE BOMBAY LAW REPORTER. [vor. rav. 


wrote to say that it was really regrettable that the Municipal Corporation had reduced 
the pressure and had started acompaign to penalize the landlords of Bombay by their 
whims and that therefore he had no alternative but to refer the matter in due course 
to the High Court and get a decision of the question whether the Municipality was 
bound to supply sufficient water or not. On December 12, 1941, he again wrote to 
the Hydraulic Engineer stating that he did not want to put up any storage tank or 
electric pump as his buildmg was old and he did not wish to incur unnecessary ex- 
penditure, but asking him whether he would give a fresh 2” connection for the second 
and third floors of the premises. The Hydraulic Engineer replied on January 16, 
1942, stating that under the circumstances the requisition of putting up a storage tank 
with electric pump was waived and a 2" connection for the use of the second and 
third floors would be allowed. If the matters had rested there, very probably a 2". 
connection for the use of the second and third floors of the premises would have been 
put up by the,acoused. The Hydraulic Engineer, however, went on to observe in. 
that letter that if there were short supply complaints even ifa 2" connection for the. 
use of the second and third floors was allowed, a separate 3" conneotionffor each of 
the ground, first and third floors.might have to be taken. This appears to have. 
decided the accused not to do anything of the type &nd the matters rested there. 
It speaks volumes for the concern of the Municipal Corporation for the grievances of 
the tenants that after January 16, 1942, nothing happened at all until we come to 
February, 23, 1948. As many as six years elapsed before the Municipal Corporation 
insisted upon the accused doing anything whatever to redress these grievances of the’ 
tenants which to all appearances were certainly considered legitimate by them, if the 
correspondence which took place in 1941 had any significance whatever. The’ 
accused was certainly not interested in providing facilities for his tenante. The 
tenants seemed to have slept over their rights, possibly because they thought that’ 
once à complaint had been registered with the Municipality, the accused would do' 
the needful, and the Municipal Corporation went into a state of lethargy and re- 
quired to be prodded. effectively by either the tenants or their association before they 
would act any further in the matter. That prod came in some time in November 
1947 when the Honorary Secretary of the Bombay Tenants Association wrote to the 
Hydraulic Engineer complaining that the tenants living in the premises of the aceus- 
ed complained for redress in the matter of the inadequate water supply on the first 
and second floors as there was no separate connection. The Hydraulic Engmeer was 
asked to remove the above mentioned grievances and he then woke up and addressed 
the letter dated February 23, 1948, to the acoused. He began by stating that 
complaints of shortgage of water supply had been received from the tenants of those 
premises, and that it was the duty of the owner of the premises to obtain an adequate. 
water supply from the Municipal water main and provide supply and distributing’ 
pipes, cisterns, fittings, pumps, etc., necessary for that purpose. It is interesting to 
observe that these were the very words which are used in s. 271, sub-s. (2), of the 
City of Bombay Municipal Act. The Hydraulic Engineer also suggested in the letter 
another alternative and asked the accuged to adopt that alternative suggestion of his. 
He wound up that letter by saying that that letter cancelled all the previous re- 
quisitions which had been made on the accused by the Municipality. He further 
stated that the accused should take some decisionin the matter and arrange to carry 
out the works in consultation with the Municipal Department within a month, 
and failing compliance further action would be taken to enforce the works referred to- 
above without any further notice, as complaints regarding shortage of water were 
acute and genuine and improvement in supply of water was not possible till the said 
works were carried out. The accused wrote back on March 19, 1948, pointing out 
- that the building in question was very old and had no water trouble, but as the Muniei- 
pality was reducing’ water pressure from time to time since 1939, all the responsibility 
rested on them and it was unfair for the Municipality to make house-owners suffer: 
for acts of omission and commission of the Municipality. Correspondence thereafter 
ensued between the parties wherein the accused contintted to blame the Municipality 
for the shortage of water supply and the Hydraulic Engineer tried to impress upon. 
the acoused hig obligations in the matter and asked him to do the needful at hie 
earliest convenience. As the acoused was adamant, the. Municipal Commissioner on. 
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May 17, 1949, addressed the statutory notice under ss. 271 (2) and 274 (1) of the Aot, 
calling upon the accused to carry out the requisitions therein contained within a 
month from the date of receipt thereof, failing which he stated that the accused would 
render himself liable to the penalty prescribed in that behalf under s. 471 of the Act. 

This notice was not complied with by the accused, with the result that the prosecu- 
tion under s. 471 of the Act was launched against the accused. The accused appeared 
before the learned Presidency Magistrate and filed a statement which makes very 
interesting reading. He contended that the occupants of the building were getting 
7.6 gallons of water more than even the overall supply per head per day in Bombay 
which was liberal beyond measure ; that Bombay was getting more liberal supply of 
water even then than any other city i in India ; that under the law, he was to supply 
pure water from Municipal mains but the Commissioner's demand. required him.to 
pply contaminated water from water supply stored by him; that the real trouble 

of the tenants was that the tenants did not cooperate amongst themselves, that they 
did not adjust the time amongst themselves to collect water, that if they prescribed 
some hours to draw water for each floor, then all complaints should cease and all 
occupants should get profuse water, but that civic sense was wanting and that he 
was not responsible for that conduct of the tenants; that the 4000 gallons of water 
& day which were obtained from the Municipal Works were not inadequate but the 
Municipal Commissioner required him to store the supply in & tank overhead, raised 
to it by a pump from a suction tank and supplied to the occupanta if and when they 
required at their pleasure, the occupants need not get up at night to collect water, 
they need not have their own utensils to collect it, all these things the landlord should 
‘do for the ocoupants, the occupants should turr the cock when they pleased and get 
water, the Municipal Commissioner had no power to ask him to store water and supply 
water from the water stored by him to the tenante, his power was limited 
to requiringéhim to supply adequate water direct from Municipal Main at the service 
pipe tap and the occupants should collect water at the service water pipe tap during 
the hous ofsupply of water by theMunicipality. Afterall these interesting statements, 
he wound up this statement by the only one relevant statement which really contain- 
ed his defence and it was that the notice was vague, ambiguous and indefinite and it 
did not state the size, material, quality and description of the cisterns and fittings 
and it did not state how many downtake pipes should be taken, to which floors, of 
what dimensions, where they should be located, what should be done with the water 
stored in overhead tank, ete., and that therefore he was not liable to comply with the 

` game and no prosecution under s. 471 could be sustained against him. 

The learned Presidency Magistrate came to the conclusion that once a water con- 
nection had been applied for by the landlord and water supply had been made availa- 
ble to him by the Municipality, there was no power in the Municipal Commissioner to 
ask the landlord either under s. 271 (2) or under s. 274 (1) of the City of Bombay 
Municipal Act to provide cisterns, fittings, eto., which might be considered necessary 
by him to ensure an adequate supply of water to the tenante. He expressed his 
opinion-that it was not competent to the Commissioner to make the requisition under 
head,1 of the notice as it meant re-distributing the existing internal connections which 
could not be done under sub- s. (2) of s. 271. He also held that so far as the heads, 2, 
and 4 to 7 in the notice were concerned, the notice given by the Municipal Commission- 
er in connection therewith under s. 274 (1) was vague and indefinite and was not a 
good notice within the meaning of sub-s. (7) of s. 274. That being so, he came to the 
conclusion that the prosecution had failed to bring home the guilt to the accused and 
accordingly acquitted the accused. The Government of Bombay has filed this 
appeal against that order of acquittal 

The relevant sections which fall to be determined by us in this criminal appeal are 
88. 271 (2) and 274 (1) of the City of Bombay Municipal Act. Before, however, we 
come to them, it is necessary to refer to s. 140 of the Act which prescribes the property- 
taxes. The property-taxes there are inclusive of a water-tax of so many per centum 
of the atei he value of the buildings and lands in Greater Bombay as the Corporation 
shall deem reasonable. Under the terms of s. 141 of the Act the water-tax is to be 
levied only in respect of premises: (a) to which a private water-supply is furnished 
from, or which are connected by means of communication-pipes with, any municipal 
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water-works ; or (b) which are situated in a portion of Greater Bombay in which the 
Commissioner haa given publie notice that sufficient water is available from munici- 
pal water-works for furnishing a reasonable supply to all the premises in the said 
portion. The water-tax, therefore, has got to be paid not only by the owners of the 
premises to which a water-supply is already furnished from, or which are connected 
with, any municipal water works, but it has also got to bé paid by the owners 
of premises in respect of which public notice has been given by the Municipal Commis- 
sioner that sufficient water is available from municipal water works in the particular 
portion of Greater Bombay where those premises are situated. So that, even if the 
owner of particular premises does not think fit to apply for a water connection to his 
premises, the Municipality would be able to levy the water-tax on such premises 
rovided public notice of the nature indicated above is given by the Municipal 
en It is the availability of the water-supply within that particular 
locality that determines the liability of the premises to the levy of water-tax, ir- 
respective of the fact whether the owner of the premises deems it necessary to apply 
for a water connection or not. Going now to s. 271 of the Act, we find laid down 
therein the procedure as well as the conditions of private water supply. Section 
271, sub-s. (1), provides that— 

* Supply pipes for conveying to any premises a private supply of water from a municipal 

water work shall not be connected with such water work except on the written application or 
with the written assent of the owner of the premises, or of the person primarily liable for the 
payment of property-taxes on the said premises. ” 
If any premises are not connected with the municipal water works and are not re- 
ceiving any water-supply from them, it would be incumbent, in the first instance, on 
the owner of these premises to make an application to the Municipality for the giving 
of the water connection and for providing the water supply. The application of the 
owner is, therefore, an essential prerequisite of the granting of the water connection 
by the Municipality. Knowing, however, the lack of the sense of civic responsibi- 
lity which some landlords might as well be suffering from, the Legislature provided 
for cases where, in spite of the water supply being available, the landlords of certain 
premises did not choose to avail themselves of it and it was therefore provided in sub- 
8. (2) of s. 271 in the words following : 

“ But if it shall appear to the Commissioner that any premises situate within any portion 
of the city in which a public notice has been given by the Commissioner under clause (b) of section 
141, are without a supply of pure water, adequate to the requirements of the persons usually . 
occupying or employed upon the said premises, the Commissioner shall, by written notice, require 
the owner of the said premises or the person primarily liable for the payment of property-taxes 
thereon, to obtain a supply adequate as aforesaid from a municipal water work and to provide 
supply and distributing pipes, cisterns and fittings and do all such works as may in the opinion 
of the Commissioner be necessary for that purpose. ” 

Express power was, therefore, given by the terms of sub-s. (2) of s. 271 to the Munici- 

Commissioner in respect of premises situate within any portion of the city in 
which a public notice under s. 141 (b) was given, to call upon the owner of the pre- 
mises to obtain a supply of water adequate as therein stated from the municipal 
water work and to provide the necessary supply : and distributing pipes, cisterns and 
fittings, etc. The very user of the expression “any premises situate within any 
portion of the city in which a public notice...under cl. (b) of section 141” shows that 
it was only in those cases where, in spite of water supply being available and water 
connections being granted by the Municipality at the instance of the landlords 
applying for the same, & landlord of certain premises within the locality did not 
apply for such water connection that the Municipal Commissioner could step 
im as above and direct the landlord to make the necessary application, obtain the 
water connection and provide the supply and distributing pipes, cisterns, fittings, 
ete. in connection therewith. Sub-section (2) of s. 271 was, in our opinion, designed 
for the purpose of providing for such recalcitrant landlords, ‘and not for investing the 
Municipal Commissioner with general powers whenever he thought that any premises 
connected with the water supply or unconnected therewith had not got provision for 
the supply of adequate water for the purposes therein mentioned. This power 
under s. 271, sub-s. (2), was only given to the Municipal Commissioner in those limit- 
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ed classes of cases where the landlord of the premises, in spite of the notice under s. 
141 (b), failed and neglected to apply for water connection. Reading sub-s. (2) 
along with sub-s. (7) of s. 271, we cannot come to any other conclusion except this, 
that it applied only in the cases where the landlord had failed and neglected to apply 
for water connection in spite of the notice under s. 141 (b) of the Act. When the 
water connection was applied for, the powers under s. 272 (4) and s. 272 (5) would 
come to be exercised by the Municipal Commissioner and a distinction was there made 
between the communication-pipes and the fittings thereon on the one hand and the 
supply and distributing pipes, cisterns, fittings, eto., on the other hand, the former of 
which were to vest in the Corporation and were to be maintained at the charge of the 
municipal fund as a municipal water work and the latter of which were to belong to the 
landlord but in respect of which certain supervisory powers were given to the 
municipal officer appoiated by the Commissioner as therein prescribed. Section 
273 gave the Commissioner the power to take charge of private connections by 
agreement with the consumer. Section 273A gave the power to the Commissioner to ' 
alter the position of the connections if at any time he deemed it expedient to do s0. 
Then eame s. 274 which contained provisions in regard to cisterns and other fittings, 
eto., to be used for connections with water-works. Section 274 (1) gave the Munivi- 
pal Commissioner power, whenever it appeared to him to be necessary, by written 
notice, to require the owr er of any premises furnished with a private water supply 
from any municipal water-work to provide such premises within a reasonable period 
which should be prescribed in the said notice, with cisterns and fittings of such size, 
material, quality and description and placed in such position and with such safe and 
easy means of access as he thought fit. This is a very important provision and it has 
@ bearing on the present prosecution before us. The sub-section talks of the premises 
which are furnished with a private water supply from any municipal water work, 
as distinct from the premises situate in any portion of the city in respect of which a 
publie notice has been given by the Commissioner under s. 141 (b) (vide s. 271 (1) 
of the Act). In cases of premises which are already furnished with & private water 
supply from any municipal water work, circumstances may arise under which it may 
appear to the Commissioner to be necessary to require the owner to provide those 
premises with cisterns and fittings of such size, material, quality and description and 
placed in such position and with such safe and easy means of access as he thinks fit. 
This situation may arise due to a variety of causes. The watér supply from the main 
water-work of the Municipality may be imadequate. The pressure may have to 
be reduced by reason of the inadequacy of the general supply. Difficulties may 
be encountered in regard to the supply and distribution of the water, actually made 
available by the Municipality to the owner, between the various occupants of the 
premises. By reason of the large influx of tenants, the arrangements for the supply 
and distribution of water within the premises which were at one time considered 
adequate may prove to be inadequate. All these circumstances might make it 
incumbent on the Municipal Commissioner to see that the premises, which are al- 
ready furnished with a private water supply from the municipal water work should 
be provided with cisterns and fittings of such size, material, quality and description 
and placed in such position and with such safe and easy means of access as he thinks 
fit and therefore under the terms of sub-s. (1) of s. 274 the necessary power is given to 
the Municipal Commissioner to call upon the landlord of the premises to fulfil those 
requirements. Insofar, however, as this was a very wide and even drastic power, 
though conceived in the best interests of the occupants of thepremises and also the 
health and sanitation of the inhabitants o; the city, limitations were equally 
laid down on the exercise of this power in so far as it was made incumbent on 
the Municipal Commissioner to specify the size, material, quality and description of 
the cisterns and fittings as also the position in which the same had to be placed, with 
such safe and easy means of access as he thought fit. The Municipal Commissioner 
was constituted the arbiter of what were the requirements which had to be satisfied 
by the landlords of the premises, and if he was to be the sole judge of the necessity as 
well as the sufficiency of these requirements, it was equally incumbent upon him to 
give these particulars and specifications, so that in spite of the landlord having tried 
to meet the requirements of the Municipal Commissioner to the best of his ability, 
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he rus not be then told that what he had done did not meet with the approval of 
the Municipal Commissioner. If the size, material, quality and description of the 
cisterns and fittings were not particularized in this manner by the Municipal Commis- 
sioner in the notice which he gave under sub-s. (1) ofs. 274 to the landlord, the landlord 
could not be laid under the obligation of shifting for himself as best as he might and 
trying to comply with the requirements of the Municipal Commissioner, because 
whatever the landlord might do might conceivably not meet with the approval of 
the Municipal Commissioner ifthelatter was minded to quarrel with thelandlord in the 
matter of what he had done. The drastic power which was thus given to the Municipal 
Commissioner was circumscribed in this manner that he must give these particulars 
and specifications, and then and then only he could expect the landlord to comply 
with these requisitions. If, therefore, these particulars were not given and the notice 
which was given by the Municipal Commissioner to the landlord was vague and 
indefinite, such a vague and indefinite notice could not afford the basis of any action 
to be taken against the landlord under s. 471 of the Act. 

. Tt is clear on a discussion of the above provisions of the City of Bombay Municipal 
Act that what was done by the Municipal Commissioner in the circumstances of the 
present case was not justified under s. 271 (2) of the Act. The water connection 
having been t&ken by the landlord soon after the publie notice of June 21, 1926, 
it was not the case of a default having been committed by thelandlord in taking the 
water connection and the Municipal Commissioner being therefore entitled to call 
upon him to obtain a water supply under the terms of s. 271 (2) of the Act. A 
water supply had already been obtained. It was considered adequate according to 
the situation as it obtained at the time when the water supply was obtained. It 
was only by reasón of the subsequent developments in 1941 and particularly in 1948 
that the water supply was found to beinadequate. When the water supply was thus 
found to be inadequate, the occasion did arise for the exercise of the powers of the 
Municipal Commissioner under s. 274 (1) of the Act and it was certainly within his. 
powers then to order the landlord to provide cisterns and fittings of such size. mate- 
rial, quality and description and placed in such position and with such safe and easy 
means of access as he thought fit. This is what he had purported to do when he gave 
the notice dated May 17, 1949, to the accused. Unfortunately, however, even though 
the heads 1, 3, 5, 6 and 7 in the notice could not strictly be said to be vague and in- 
definite, heads 2 and 4 were certainly vague and indefinite. The accused was asked 
to provide under head 2 for domestic purposes overhead storage of a total capacity 
of 1500 gallons. No doubt the words overhead storage" were used there, but they 
did not specify how many storage tanks and of what particular containing capacity and 
also of what material, quality and desoription had to be constructed by the accused in. 
order to satisfy this requirement of the Municipal Commissioner. Similar was the 
position in regard to head 4 which was to provide suction tank at the ground level 
of 1500 gallons capacity. Here also, even though it could be said that there might 
have been one suction tank thought of in this manner, we have not got anything to 
show of what size, material, quality and description the particular provision had. 
got to be made and in the case of the suction tank ag also in the case of the overhead 
storage the Municipal Commissioner did not specify in what positions they had to be 
placed. In our opinion, the words “overhead storage" and “at the ground level" 
were not enough by themselves to particularize the position in which these tanks had 
got to be placed by the accused. In our opinion, therefore, the heads 2 and 4 in the 
notice were not as clear and specific as they should have been having regard to the 
provisions of s. 274, sub-s. (1), of the Act. When Mr. Purshottam for the Government 
was confronted with this position, he pointed out that there were seven severable 
‘heads or requirements in this notice and even though these heads Nos. 2 and 4 were 
vague and indefinite, the others were at least clear and categorie and the accused. 
could certainly be held liable for non-compliance with the requisitions contained ‘in. 
heads 1, 3, 5, 6 and 7 of this notice. We are afraid we cannot accept this argument 
of Mr. Purshottam. The notice is a composite one. The provision for an overhead 
storage as also a suction tank at the ground level cannot be divorced from the other 
requirements of the notice, because if the accused had chosen to carry out the other 
requirements excluding the requirements in heads 2 and 4, it is not as if the grievance 
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of the tenants could have been redressed and the water supply which was inadequate 
would have become adequate. The overhead storage as well as the suction tank at 
the ground level were calculated to redress this inadequacy of the water supply 
taken along with the other requirements contained in heads 1,3, 5, 6 and 7 and it would 
not be legitimate to treat these requirements as falling in distinct categories, so that 
one category could be satisfied without having regard to the other. Having regard 
to these considerations, therefore, we have come to the conclusion that the heads 2 and 
4 being vague and indefinite vitiated the notice as a whole, and non-compliance 
therewith could not be made the basis of the prosecution under s. 471 of the Act. 
It is not possible to treat the non-compliance with the requirements of heads 1, 3, 
5, 6 and 7, therefore, as distinct from the non-compliance with the requirements 
of heads 2 and 4 and we therefore see no justification for a prosecution of the accused 
only for non-compliance with the requirements of heads 1, 3, 5, 6 and 7. Having 
regard to the above, we have come to the conclusion that the order made by the 
learned Presidency Magistrate acquitting the accused was right, though we do not 
agree with all the grounds which commended themselves to him in coming to the 
conclusion that he did. 

The result, therefore, is that this appeal will stand dismissed and the order of 
acquittal will stand confirmed. 


Appeal dismissed. 


CRIMINAL REFERENCE. 


Before Mr. Justice Dixit and Mr. Justices Chainant. 

CHIMANLAL BECHARDAS v. THE SURAT BOROUGH MUNICIPALITY.* 

Bombay Shops and Establishments Act (Bom. LX XIX of 1948), Secs. 2(15), 18(1), 60¢—Bombay 
Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 9, 80(2), 34, 43—Sanction to prosecute 
given by Chief Officer of Municipality or local authority—Valtdtty of sanction. . 

The acoused who owned a shop in Surat City was convicted for an offence under s. 18(1) 
of the Bombay Shops and Establishments Act, 1948. Sanction to prosecute the accused 
waa granted not by the Surat Municipality which was the local authority but by its Chief 
Officer. On the question of the validitv of the sanction under s. 60 of the Act :— 

Held, that s. 60 of the Act did not empower the Chief Officer to “grant such sanction, that 
there was no valid sanction for the prosecution of the accused and, that; therefore, the 
conviction should be set aside. 

Ons Chimanlal (accused) who had a shop at Surat was doing business of selling 
betelnuts and pans. He had notified every Sunday as the weekly holiday, but 
he had kept his shop open on October 15, 1950, which was a Sunday. On November 
1, 1950, a complaint was filed against the accused on the allegation that he had 
committed an offence under s. 18(1) of the Bombay Shops and Establishments 
Act, 1948. Sanction to prosecute the accused was given by T. R. Desai who was 
the Chief Officer of the Surat Borough Municipality. The trying Magistrate convicted 
the accused under s. 18(1) of the Act and sentenced him to a fine of Rs. 50. 

‘The Additional Sessions Judge at Surat made the present reference to the High 
Court recommending that the conviction of and the sentence passed upon the accused 
should be set aside, observing, in his order of reference, as follows :— 

“ The question is whether the sanction given by the Chief Officer is equivalent to the sanction 
given by the Municipality. The Municipality is, under 8. 8, of the Bombay Municipal Boroughs 

* Decided, October 5, 1951. Criminal Re- 
ference No. 87 of 1951 (with Ref. No. 104 
of 1951) made by V. R. Shah, Additional 


in & conspicuous place in the shop or commercial 
establishment. 'lhe employer shall not alter 
such day more often than once in three months, 


Sessions Judge, Surat, in Criminal Revision shall notify the alteration to the Inspector and 
Application No. 22 of 1951. make the necessary change in the notice in 
ithe relevant portions of the sections are the shop or commercial establishment. 


as under :— 

18. (1) Every shop and commercial establish- 
ment shall remain closed on ohe day of the 
week. Theemployer shall fix such day at the 

inning of the year, notify it to the inspector 


and specify it in & notice prominently displayed ' 


60. (1) No prosecution under this Act or the 
rules or orders made thereunder shall be insti- 
tuted except by an Inspector and except with 
the previous sanction of the Provincial 
Government or the local authority, as the case 
may be." 
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Act, 1925, a body corporate with perpetual succession and common seal, under s. 0, such Muni- 
oipality shall consist of elected councillors. So the Surat Borough Municipality means the body 
corporate consisting of the elected councillors. A sanction of snch Municipality would, therefore; 
be a sanction given by the elected councillors of the Municipality ; and the councillors can give 
such a sanction only when they meet in body and resolve to give a sanction. In other words, 
a sanction by a Municipality should be a sanction given by a resolution passed at the mooting 
of the councillors of the Municipality. Nowhere in the Act it is stated that the Chief Officer 
is competent to grant sanction on behalf of the Municipality. It was not pleaded that the power 
to give a sanction, vested in the Municipality, was delegated to the Chief Officer; and therefore, 
no question of any delegation of authority to the Chief Officer arises in this case. I am, therefore, 
of the opinion that the sanction given by the Chief Officer of the Municipality is not equivalent 
to a sanction given by the Municipality itself, —. n 

When a prosecution cannot be launched with a requisite sanction, and it is, however, launched 
the Magistrate who tries the case acte without jurisdiction. He has no power to take cognizance 
of the complaint and the whole trial by him is illegal from beginning to end. The oase in Emperor 
v. Narayan (39 Bom, 310) is an authority, if one were needed, in support of the above proposition, 
‘Therefore in this case, as the whole trial of the accused is bad in law I amof the opinion that it 
should be quashed and the conviction of the accused should be set aside. ” 


The referennce was heard. 


Y. V. Chandrachud (amicus curie), for the accused. 
C. K. Shah, for H. M. Chokst, Government Pleader, for the State. 


CHAINANI J. In this case the accused has been convicted under s. 52 of 
the Bombay Shops and Establishments Act, 1948, on the charge of keeping his 
shop in Surat open on Sunday October 15, 1950, in contravention of the provisions 
of s. 18 of the Act. The Additional Sessions Judge, Surat, has now made a reference 
recommending that the conviction of and the sentence pagsed upon the accused should 
be set aside, as there was no valid sanction for his prosecution. 

Section 60 of the Act provides that no prosecution under this Act or the rules 
or orders made thereunder shall be instituted except with the previous sanction of the 
Government or the local authority, as the case may be. The expression “ local 
authority " has been defined in s. 2(15) of the Act as meaning & Municipality consti- 
tuted under the City of Bombay Municipal Aot, the Bombay District Municipal Act 
or the Bombay Municipal Boroughs Act or a local board constituted under the Bombay 
Local Boards Act. As the accused’s shop is situated.in Surat City, the local authority 
in this case would be the Surat Municipality, which is constituted under the Bombay 
Municipal Boroughs Act, 1925. The sanction for the prosecution of the accused has, 
however, not been granted by the Surat Municipality, but by its Chief Officer. A 
Chief Officer is an executive officer of the Mumicipality. He is appointed by the 
Municipality. Section 9 of the Bombay E Boroughs Act provides that 
every Municipality shall consist of elected councillors. A Chief Officer is, therefore, 
adifferent entity from the Municipality or the local authority, whose sanction is 
required under s. 60. This section does not empower the Chief Officer to grant such 
sanction. Section 43 of the Act provides that it shall be the duty of every local 
authority to enforce, within the area subject to its jurisdiction, the provisions of 
the Act: provided that the local authority may by order direct that the said duty 
of enforcing the provisions of the Act shali be discharged, in such circumstances and 
subject to such conditions, if any, as may be specified in the order, by ita Chief 
executive officer or any other officer subordinate to it. It is doubtful whether 
sanctioning a prosecution would fall within the expression “‘ enforcing the provisions 
of the Act ” ins. 43 of the Act. Even assuming that under this section the Municipa- 
lity could delegate its power of granting sanction for instituting prosecutions to its 
Chief Officer, there is nothing on the record to show that the Surat Municipality has 
delegated this power to its Chief Officer. There is also no provision in the Bombay 
Municipal Boroughs Act, which would enable the Chief Officer to exercise this power. 
Section 30(2) of this Aot states that the executive power for the purpose of carrying 
out the provisions of ‘‘ this Act ” vests in the Chief Officer. This section, therefore, 
deals only with the powers of a Chief Officer for the aope of carrying out the 
provisions of the Municipal Boroughs Act. Section 34 defines the powers and duties 
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t 
of a Chief Officer. This section also does not contain any provision which would enable 
a Chief Officor to exercise the power conferred on a Municipality under s. 60 of the 
Bombay Shops and Establishments Act. 
The view taken by the learned Additional Sessions Judge that there was no valid 
sanction for the prosecution of the accused is, therefore, correct. We accordingly 
set aside his conviction and the sentence passed upon him. Fine, if paid, should be 


refunded. Conviction and sentence set aside. 


CRIMINAL REVISION. 


Before Mr. Justice Bavdekar and Mr. Justice Chasnans. 
s STATE v. MAHADEO DAUNAPPA GUNARI.* 

Indian Penal Code (Act XLV of 1860), Secs. 161, 116—Offer of bribe to public servant to do or 
forbear to do oficial act —W hether offence punishable tf public servant not $n. position to do or 
forbear to do official act. 

Section 161 of the Indian Penal Code, 1860, only requires that tho gratification should be 
given to a public servant as a motive or reward for doing or forbearing to do any official 
act or for showing or forbearing to show favour or disfavour in the exercise of his official 
functions or for rendering or attempting to render any service or disservice to any person 
with any public servant. It does not require that the publio servant himself must have 
the power or must himself bein a position to perform the act, to show favour or disfavour or 
to render service or disservice, for doing, showing or rendering which the bribe has been paid 
to him. 

In the case of a person, who offers a bribe, the essence of the offence, punishable under 
8. 161, read with s. 116, Indian Penal Code, consiste in his corrupting or attempting to corrupt 
a public servant by offering him a bribe with the object that he might do or forbear to do 
any official act or show in the exercise of his official functions favour or disfavour to any 
person or render or attempt to render any service or disservice to any person with any public 
servant. The mens rea consista in his intention to give a bribe in order thatit may induce 
the public servant to do or nob to do something which he would otherwise not do or do. 
This state of mind of the person, who offers gratification, has nothing to do with the question 
whether the public servant to whom the gratification is offered is or isnot ina position 
to do or not to do the act for doing or for not doing which the amount is offered to him. 
If, therefore, the intention or object with which money is offered to a public servant is to 
induce him to perform an official act or show favour in the exercise of his official functions 
or render any service with any public servant, the offence punishable under s 161 read with 
8. 116, Indian Penal Code, would be complete, anditi a immaterial whether the publio servant 
is or is not actually in a position to do the act or show favour or render service for doing, 
showing or rendering which the bribe is offered to him. 

Indur Advani v. State of Bombay,! T'he Crown v. Phul Singh! Kishan Lal v. King Emperor, 
Emperor v. Ajudhia Prasad* and Gopeshwar Mandal v. King Emperor," followed. 

A police-officer, who lays a trap and who receives a gratification, not with the intention 
of taking it as a bribe but in order to bring to book the person who had offered him the 
gratification, cannot be said to be an accomplice and, therefore, his evidence does not require 


corroboration. 
Emperor v. Gokuldas Morarka,® followed. 

Onn Mahadeo and another (accused Nos. 1 and 2) were doing extensive business 
in silk, yarn and other articles at Rabkavi in the he ae district. The partners 
in this business were the two accused and accused No. 2’s father-in-law, Pattan, 
who is dead. Some time about January 1949 one Gudi, Deputy Superintenden 
of Police, Anti-Corruption Branch, received information that the accused h 
cheated Government and evaded the payment of income-tax by concealing the huge 
profits made by them in their business. On January 22, 1949, Gudi obtained the 
sanction of the District Magistrate to investigate into this matter. He then went 
to Rabkavi accompanied by Naik, who was an Inspector in the police department. 
On January 24 and 25 they searched the shops and houses of the accused and seized 
their account-books. They returned to Belgaum on J anuary 26 with these account- 

* Decided, September 18, 1951. Oriminal 2 (1941) I. L. R. 23 Lah. 402. 
Application for Revision No. 399 of 1951, 3 (1004) 1 A. L. J. R. 207. 
from conviction and sentence passed by 4 (1928) L L. R. 51 All. 467. 

P. A. Apte, Additional Magistratey First Class, 8 [1947] Nag. 611. 

Belgaum, confirmed on appeal by V. R. 6 (1950) Crim. App. No. 454 of 1940, decided 

Paralkar, Additional Sessions Judge, um. by Chagia C. J., and Gajendragadkar J., oa 
1 (1951) 58 Bom. L. R. 699. January 11, 1950 (Unrep.). 
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‘books. During the time they were in Rabkavi accused No. 2 was said to have 
‘offered to each of them Rs. 15,000 to Rs. 20,000 in order that they might hush up 
the matter. On February 21, 1949, Gudi issued an order to Naik to examine the 
account-books of the accused which had been attached and to submit his'report. 
This report was submitted by Naik on March 12, 1049. In this report he stated 
that the accused were earning huge profits, that they had not shown them in their 
inéome-tax returns, that they had made false entries in their account-books and 
that they had not produced many of their account-books before the income-tax 
authorities. He also stated that the income-tax authorities had deliberately over- 
looked the huge profits made by the accused and had not correctly assessed them. 
Before Naik submitted this report, the accused had approached Naik through his 
friend, Keshavain, and offered to pay him Ra. 30,000 in order that the investigation 
of the charges against them might be dropped. Naik at first informed the accused 
through Keshavain that the offer made to him was not proper and that he would 
not accept any amount. Naik then mentioned the matter to Gudi, who advised 
him to accept the offer and to trap the accused. In the second week of March the 
accused again approached Keshavain and asked him to see Naik again. Keshavain 
met Naik, who told him that he would see what he could do, if the accused came to 
‘Belgaum along with the moneys. This reply of Naik was conveyed by Keshavain 
to the accused. On March 23 the accused and Pattan came to Belgaum. Keshavain 
then arranged for their meeting with Naik in the evening that day near Mitra Samaj 
at Belgaum. The accused accordingly met Naik at7 or 7-30 p.m. near Mitra Samaj. 
They asked Naik to take Rs. 15,000 which they had brought with them and to see 
that their account-books were returned to them without any further enquiry. Naik 
told them that it was not advisable to talk about such things on a public road where 
many people were moving about, and that the accused should see him m his room 
in the Police Club at about 10-30 p.m. The accused then left after informing Naik 
that they would see him again at night. Naik then informed Gudi who asked him 
to give a report in writing. In that report Naik stated that he had been offered & 
bribe of Rs. 15,000 by the accused and that action should be taken against them 
according to law. Gudi took this report of Naik to the District Magistrate, who 
granted him permission to investigate into the offence. The District Magistrate 
also arranged for the additional Magistrate, First Class, Belgaum, to remain present 
at the time when money was to be given to Naik. At about 10 p.m. Naik was 
searched in the presence of the panchas. He was then left alone m his room at 
the Police Club. Gudi, the panchas and the Magistrate waited outside. They 
sat at places from which they could see what was happening inside Naik’s room. 
The accused arrived at 10-30 p.m. and went to Naik’sroom. Naik asked the accused 
as to what help they wanted from him. Accused No. 1 told him that he should save 
them from the income-tax inquiry and arrange for the return of their account-books 
to them. Similar requests were made to Naik by accused No. 2 and accused No. 
2’s father-in-law, Pattan. On a sign being made by accused No.1 to accused No. 2, 
ra No, 2 then handed over a bundle wrapped in a towel to Naik. Naik untied 
the knot of this bundle and saw that it contained currency notes. He kept them 
by his side and. asked the accused whether they wanted any further help from him. 
Accused No. 2 inquired when the account-books would be returned to them and 
also stated that after these books had been returned to them, they would be burnt 
and destroyed in order to ensure that nothing further would happen thereafter. 
Naik then signalled to Gudi, who was waiting outside. Gudi accompanied by the 
Panchas and the Magistrate went inside Naik’s room. Naik handed over to them 
the bundle containing currency notes. The notes were counted and the amount 
‘was found to be Rs. 15,000. The accused were then arrested and subsequently 
put up for trial before the Additional Magistrate,F.C., Belgaum. They were charged 
with paying an illegal gratification of Rs. 15,000 to Naik in order that he might help 
them in getting the income-tax inquiry against them dropped and im order that 
he should see that the [aoon books attached on January 24 and 25 were returned 
to them. Accused No. 2’s father-in-law was also prosecuted, but he died during 
the pendency of these proceedings. Both the accused pleaded not guilty to the charge. 
They admitted that they had paid Re. 15,000 to Naik on the evening of.March 23 
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. at the Police Club at Belgaum. They, however, denied that this amount had been 

paid to Naik as a bribe. Their case was that they were told by Késhavain that 
the ‘case about their evading the income-tax could be compounded and that this 
would be done if they paid Rs. 15,000. Accordingly the amount of Rs. 15,000 was 
paid by them to Naik in settlement of the Government claim for income-tax due 
from them. 

The trying Magistrate did not accept the accused’s defence and convicted them 
under s. 116 read with s. 161 of the Indian Penal Code and sentenced each of them 
to rigorous imprisonment for one year and a fine of Rs. 1,000. . 

The accused appealed to the Sessions Court at Belgaum. The lower appellate 
Court found that the amount paid to Naik in order that he might show favour to the 
acoused in the exercise of his official functions and not on account of the income-tax 
due from the accused. The Additional Sessions Judge confirmed the convictions 
and sentences passed upon the accused, observing in his judgment as follows :— 

“Tt was next urged that the gratification to be offered to a public servant must be for doing 
an official act. It must be connected with the official functions of the officer and no offence 
would be committed, if it was not within the power of Shri Naik to return the books or drop the 
proceedings in which the enquiry was being carried out. There is difference of opinion on the 
question. Allahabad, Lahore and Nagpur High Courts are of opinion that it is sufficient if 
the accused thought that a public servant had an opportunity to show him favour in the exercise 
of his official functions or that the public servant had promised to show favour in the exeroise of his 
official functions although he might in reality have no such opportunity. Thesection does not 
require that the public servant must, in fact, be in a position to do the official act, favour or 
service at the time. The Madras and Caloutta High Courts have held oontrary.I may point out 
that the charge against the acoused states that the gratification was offered in order that he 
would help the accused in getting the income-tax inquiry dropped and he should see that the 
socount books attached by the Anti-Corruption Branch are returned to the accused which was 
obviously within the official funotions of Shri Naik. After examining the books, by the strength 
or weakness of his report Shri Naik sould have certainly helped the appellants in getting the 
enquiry dropped. He could have assisted them in seeing that the account books attached were 
returned. I may observe that the Federal Court of India haa held in 1943 F. O. R. 7 that under 
the concluding words of this section a public servant may be guilty under s. 161, even independ- 
ently of the exercise of his functions, for instance, where he obtains a reward for rendering or 
attempting to render service to a person with any other public servant. ” 

The accused applied in revision to the High Court. 


K. A. Somjee, with H. F. M. Reddy, for accused No. 1. 
Purshottam Tricumdas, for accused No. 2. 
H. M. Choksi, Government Pleader, for the State. 


CHAINANI J. [His Lordship, after narrating the facte, proceeded.] The charge, which 
was framed against the accused by the trying Magistrate, was that on March 23, 1949, 
they and the. deceased Pattan, in furtherance of their common intention, offered 
Ra. 15,000 as illegal gratification to Police Inspector Naik in hisroom at the police club, 
Belgaum, in order that he should help them in getting the income-tax inquiry against 
them dropped and in getting back their account-books, which had been attached by the 
police at Rabkavi. The investigation of the case, in which the accused are said to 
have cheated Government of income-tax by not disclosing the greater part of their 
income and in which their account-books had been seized, was being conducted by 
the Deputy Superintendent of Police Gudi and by eotor Naik, under Gudi’s 
supervision. Naik could not, therefore, himself close the investigation or return 
the acoount-books to the accused. He could do so only after obtaining the permission 
of Gudi and probably also of higher officers. Naik has also stated that when the 
‘accused asked him to return the account-books, he told them that the sanction of the 
Magistrate was required for their return. It has, therefore, been urged that Naik 
was not in & position to do any official act in favour of the accused or to show them 
any favour in the exercise of his official functions and that consequently the accused 
are not liable. It is true that Naik had submitted a report against the accused-on 
March 12, 1949. The-accused were probably not aware. of this report at the time 
when they paid Rs. 15,000 to Naik. It was, however, possible for Naik to submit 
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& further report to his higher officers, stating for instance that he had made further 
inquiries into the matter, that he was satisfied with the explanations given by the 
acoused and that their account-books should be returned to them. Although he 
could not himself return the account-books to the accused, he could perform an 
official act or show favour to them in the exercise of his official functions or render 
service to them with his superior officers by making a recommendation to his higher 
officers that the account-books should be returned to them. Assuming, however, 
that he was not in a position to do so, that would not make any difference. For, 
8. 161, Indian Penal Code, only requires that the gratification should be given to 
& public servant as a motive or reward for doing or forbearing to do any official act 
or for showing or forbearing to show favour or disfavour in the exercise of his official 
functions or for rendering or attempting to render any service or disservice to any 
person with any publio servant. It does not require that the public servant himself 
must have the power or must himself be in a position to orm the act, to show 
favour or disfavour or to render service or disservice, for doing, showing or rendering 
which the bribe has been paid to him. As observed by Mr. Justice Bhide in The 
Crown v. Phul Singh! (p. 406) : 

“Tt is dificult to see any principle on which a distinction should be made between eases 
n which the public servant is in a position to do the official aot, or favour or service and those 
in which he is not in & position to do so, but is erroneously believed to be in that position. ” 
We also agree with the learned Judge’s observations (p. 406) that "the heinousness 
of the act obviously lies in the intention of the bribe-giver to corrupt the public 
servant" and that there is “no good reason, why the act should be considered to 
be less heinous merely because the public servant does not happen to possess the 
necessary power to do the required favour or service. " In Phul Sing's case the 
Lahore High Court held that it is sufficient to constitute an offence under s. 161 read 
with s. 116 of the Indian Penal Code, if there is an offer of bribe to a public servant 
in the belief that he had the power in the exercise of his official functions to show 
the desired favour, although the public servant had in reality no such power. The 
same view has been taken by the Allahabad High Court in Kishan Lal v. King Em- 
geror,? and Emperor v. Ajuda Prasad; and by the Nagpur High Court in Gopeshwar 
Mandal v. King Emperor* These cases were followed by us in Indur Advani v. 
State of Bombay.’ It is true that the case before us was that of a bribe taker, but 
the cases of the Allahabad and Lahore High Courts, on which we relied, were those 
of bribe givers. We see no sufficient reason to differ from the view which we took 
in Indur Advant v. State of Bombay. In the case of & person, who offers a bribe, 
the essence of the offence, punishable under s. 161 read with s. 116, Indian Penal 
Code, consists in his corrupting or attempting to corrupt a public servant by offering 
him a bribe with the object that he might do or forbear to do any official act or show 
in the exercise of his official functions favour or disfavour to any person or render 
or attempt to render any service or disservice to any person with any public servant. 
The mens rea consists in his intention to give a bribe in order that it may induce the 
public servant to do or not to do something which he would otherwise not do or do. 
This state of mind of the person, who offers a gratification, has obviously nothing to 
do with the question whether the public servant, to whom the gratification is offered, 
is or is not in & position to do or not to do the act, for doing or for not doing which 
the amount is offered to him. If, therefore, the intention or dbject with which 
money is offered to & public servant is to induce him to perform an official act or 
show favour in the exercise of his official functions or render any service with any 
public servant, the offence punishable under s. 161 read with s. 116, Indian Penal 
Code, would be complete, and it is immaterial whether the public servant is or is 
not actually in a position to do the act or show favour or render service, for doing,. 
showing or rendering which the bribe is offered to him. In this case, the Additional 
Sessions Judge has found that the amount of Rs. 15,000 was paid to Naik in order 
that he might show favour to the accused in the exercise of his official functions 


1 (1941) L L. R. 23 Lah. 402. 4 [1947] Nag. 611. 
2 (1904) 1. A. L. J. R. 207. 5 (1951) 53 Bom. L. R. 699. 
3 (1928) I. L. R, 51 AIL 467, 
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and notin payment of the amount of income-tax due from the aecused. The 
accused. would, therefore, be liable under s. 161, read with s. 116, Indian Penal 
Code, even if Naik was not actually in & position to help them in any way. 

The second point which has been raised on behalf of the accused is that Naik was 
an accomplice and that his evidence cannot therefore form the basis of a conviction, 
unless it ig corroborated by other independent evidence. This point arose for 
consideration before another Bench of this Court consisting of the Chief Justice 
and Mr. Justice Gajendragadkar in the case of Emperor v. Gokuldas Morarka It 
was held in that case that a police-officer, who lays a trap and who receives a gratifica- 
tion, not with the intention of taking it as abribe but in order to bring to book the 
person who had offered him the gratification, cannot be said to be an accomplice. 
In his judgment, the learned Chief Justice cited with approval the following observa- 
tions made by Mr. Justice Maule in Reg. v. Mullins (p. 531): t 

**,. .Àn accomplice confesses himself a criminal, and may have a motive for giving information 
as it may purchase immunity for his offence. A spy, on the other hand, may be an honest 
man, he may think that the course he pursues is absolutely essential for the protection of his own 
interests and those of society ; and if he does so, if he believes that there is no other method of 
counteracting the dangerous designs of wicked men, I can see no impropriety in his taking upon 
himself the character of an informer. The Government are, no doubt, justified in employing 
spies; and I donotsee thata person so employed deserves tobe blamed if he instigates offences 
no further than by pretending to concur with the perpetrators. Under such circumstances 
they are entirely distinguished in fact and in principle from accomplices, and although 
their evidence is entirely for the jury to judge of, I am bound to say that they are not such pere 
gons as it is the practice to say require corroboration. ” 

That is exactly the position of Naik in the present case. He had no intention to, . 
and he did not, accept the amount as a bribe or in order to enrich himself. His 
only object in telling the acoused that he would accept their offer of money and 
help them was to bring them to punishment for attempting to corrupt a public 
servant. He was, therefore, not a participator in the crime and cannot be regarded 
an accomplice. Consequently his evidence does not require corroboration. 

[The rest of the judgment is not material to the report.] 

The application is, therefore, dismissed and the rule is discharged. The accused 
should surrender to their bail. 


Rule discharged. 


1 (1950) Crim. ur No. 454 of 1949, J., on January 11, 1950 (Unrep.). 
desided by Chagla C. and Gajendragadkar 
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Before Mr. Justice Baedekor and Mr. Justice Ohainans. 
STATE v. MULCHAND KHUSHIRAM.* 
City of Bombay Police Act (Bom. IV of 1902), Sec. ITI—Word ‘ premises’ whether includes open 
plots of land—Whether section applies in cases of trespass upon open lands belonging to 
private individuals—Indian Penal Code (Aot XLV of 1860), Sec. 441. 
The word “ premises,” used in s. 111 of the City of Bombay Police Aot, 1902, does not 
nelude open plots of land; and, therefore, this section does not apply in cases of trespass 
upon open lands which do not belong to Government or which sre not appropriated to 
public purposes. 
Beacon LAfe and Fire Assurance Co. v. Qibb,! refered to. 


Oxz Moolchand (accused) a hawker was doing the business of hawking ona 
certain plot of vacant land opposite Marine Lines Station and belonging to Sonavala, 
Ltd. 

At the instance of the manager of Sonavala, Ltd., the accused was prosecuted for 
an offence under s. 111 of the Bombay City Police Act, 1902, for wilfully trespassing 
on the land without any satisfactory excuse. The accused inter alia contended that 
8. 111 of the Act did not apply to a trespasser on an open piece of land belonging to a 
private individual. 

The trying Magistrate rejected this contention, convicted the acoused and imposed, 
upon him a fine of Rs. 20. In his judgment he observed as follows :— 

“ Under s. 111 of the Bombay City Police Act a person who without satisfactory exense 
wilfally enters or remains in or upon any dwelling house or premises or any land or ground attached. 
thereto would be punished. I cannot give another meaning to the word ‘ premises’ in order 
to improve the construction of the section enacted by the legislature. If premises would inelndo 
land then I cannot say that it does not include land. If the Legislature did not want premises 
to mean land, then they might have used any other word to signify that premises did not include 
land. The word ‘ any’ precedes dwelling houses or premises and the word ‘ anv’ also precedes 
land or ground. Tt may be possible that no land would be attached to premises when it is a land 
that is trespassed upon. But premises would include both Jand and structures. When premises 
are atructures in a particular given place, then a trespass on the land or ground attached to 
such structurea would also be a trespass. When premises would only mean land, then there 
would be no question of any land or ground attached to such land.” 


The acoused applied in revision to the High Court. 


Gopaldas N. Lala, for the appellant. 
C. K. Shah, for H. M. Ohokss, Government Pleader, for the State. 
K. J. Khandalavaia, with Bhatshankar, Kanga & Girdharlal, for the complainant. 


CHAINANI J. This is an application in revision by the accused against his convic- 
tion under s. 111 of the City of Bombay Police Act and the fine of Rs. 20 imposed 
upon him. 

E he accused has been found guilty of trespassing upon an open plot of land be- 
longing to Sonavala & Co., Ltd., of which company the complainant is the manager. 
The accused challenges bis conviction on the ground that s. 111 of theCity of Bombay 
Police Act does not apply in cases of trespass on open plots of land. Section 111 of 
the City of Bombay Police Act is in the following terms : 

“ Whoever without satisfactory excuse wilfully enters or remains in or upon any dwelling 
house or premises or any land or ground attaohed thereto, or on any ground, building, monument 
orstructure belonging to Governmentor appropriated to public purposes, oron any boat or 
vessel, shall, whether he causes any actual damage or not, be punished with fine which may extend 
to twenty rupees. ” 

Leaving out of consideration boats and vessels, the section deals with trespass on 
two kinds of properties, private properties and secondly properties belonging’ to 
Government or appropriated to public purposes. The plot, on which the accused 
is said to have committed trespass, does not belong to Government, nor is it appro- 
priated to public purposes. The accused can, therefore, be held liable only under the 


* Decided, October 1, 1951. Criminal Appli- Gordhandas, Presidency Magistrate, 19th 
vation for Revision No.'614 of 1981, from — Court, lanade, Bombay. ' 
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first part of the section. He would be so liable, if the word “premises” can be said 
to include open land. It is true that according to its dictionary meaning the word 
“premises” includes land. But as pointed out in the case of Beacon Life and Fire 
Aurine Co. v. Gibb, the word “premises” in popular language frequently means 
buildings. The question to be determined, therefore, is whether the word "premises" 
is used in this restricted sense in s. 111 of the City of Bombay Police Act. The 
reply to this question is provided by the words used in the section itself. "The words 
“or any land or ground attached thereto” clearly show that the word “promises” was 
not intended to include any land or ground. For otherwise the words “or any land 
or ground attached thereto" would be superfluous. If the intention of the Legislature 
had been to provide for cases of trespass not only upon buildings but also on lands, 
the words in the section would have been somewhat as follows, “in or upon any 
building or land” and not "in or upon any dwelling house or premises or any tand 
or ground attached thereto.” This intention of the Legislature is also made clear by 
the different language used in the second part of the section, the words used being 
“oron any ground, building, monumentor structure belonging to the State or appro- 
priated to public purposes". In the case of properties belonging to the State or appro- 
priated to publio purposes. the Legislature has, therefore, made the section applicable to 
cases ot trespass on open plots of land hy specifically using the words “ or on any ground". 

It has been urged before us that the object ofs. 111is to deal with acta of trespass 
in circumstances in which they would not constitute offences under the Indian 
Penal Code. Under s. 441, Indian Penal Code, a material ingredient of the offence 
of criminal trespass is entering into or remaining upon someone else's property with 
intent to commit an offence or to intimidate, insult or annoy any person in possession 
of such property. No such intention is required for an offence under s. 111 of the 
City of Bombay Police Act. A person would be guilty of this offence, if he enters 
or remains in or upon any property without any satisfactory excuse even if he does 
so without the intention mentioned in s. 441, Indian Penal Code. It has been urged 
that the Legislature could not have intended to differentiate between trespass into 
buildings and trespass upon lands, that the object of the Legislature in enacting s. 111 
of the City of Bombay Police Act must have been to provide for all acts of in 
cases in which they would not constitute offences under the Indian Penal 6, and 
that we must, therefore, give a wider meaning to the word “premises” so as to make 
the section applicable even in cases of trespass upon lands. The intention of the 
Legislature is, however, to be gathered from the provisions enacted by it. As I 
have pointed out, the words “or any land or ground attached thereto” in the first 
part of the section clearly show that the Legislature did not intend to provide for 
cases of trespass on private lands. This intention is further made clear by the use 
of different language in the case of private properties and properties belonging to the 
State or appropriated to public purposes. 

During the course of arguments some stress had been laid on the words “any land 
or ground", and as they both refer to open or unbuilt plots of land, it has been urged 
that the words ‘‘or ground attached thereto” go not only with the words “any 
dwelling house or premises", but also with the words "or any land". It has further 
been contended that the first part of the section deals with trespass not only in or 
upon "any dwelling house or premises" but also upon “any land". We do not think 
that we can accept this argument, having regard to the words used in the section. 
If the object had been, as is now suggested, the words would have been, “in or upon, 
any dwelling house, premises or land or any ground attached thereto.” 

We are, therefore, of the opinion that the word “premises” used in s. 111 of the 
City of Bombay Police Act does not include open plots of land and that this section 
does not apply in cases of trespaas upon open lands, which do not belong to Govern- 
ment or which are not appropriated to public purposes. 

The conviction of the accused and the sentence passed upon him are, therefore, 
set aside and he is acquitted., Fine, if paid, should be refunded. ` 


Conviction and sentence set aside. 


1 (1862) 1 Moore. P. C. N. S. 7$, 97. 
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Before the Hon'ble Mr. M. O Ohagla, Ohief Justice. 
In re PARASHURAM LALJISHET GUJAR.* 


Bombay Money-lenders Act (Bom. XXXI of 1947), Secs. 5, 25, 34f-—Person doing money- 
lending business without license whether commits offence—Applicability of s. 34. 

Section 5 of the Bombay Money-lenders Act, 1946, is a bar against doing any money- 
lending business at all without a license, and if that provision is contravened, s..34 of the Act 
beoomes applicable, and the person doing money-lending business without a license com- 
mite an offence punishable under that section. 

Before sub-e. (3) ofa. 25 of the Bombay Money-lenders Act, 1946, waa added to s. 25 of the 
Act by the Bombay Money-lenders (Amendment) Aot, 1949, it was open to.a money-lender to 
charge a rate of intereat exceeding the maximum rate of interest fixed by the Provincial Govern- ' 
ment, and in doing so he would not have committed any offence. He would only have run the 
risk of his not being abletorecover such interest, as no Court could have given him relief on 
the basis of an agreement which provided for a rate of interest, exceeding the maximum rate. 


One Parashuram (accused) who was a money-lender had money lending business 
with several persons in certain villages in Mahad taluka between January 6, 1948, 
and October 24, 1948. In respect of this business the accused had not taken out a 
license under s. 5 of the Bombay Money-lenders Act, 1946, and he had charged 
interest at a rate higher than the maximum prescribed by the Provincial Government 
under s. 25 of the Act. This Act came into force in the Mahad taluka on November 
17,1947. The accused applied for a license on May 5, 1948. 

A complaint was lodged against the accused on July 25, 1950. and he was prosecut- 
ed for offences under ss. 5 and 25 (3) of the Act. The trying Magistrate on December 
30, 1950, convicted the acoused under s. 34 of the jue RS sentenced him to pay a 
fine of Rs. 50 for the offence under s. 6 and to pay a fine of Rs. 25 for the offence 
under s. 25 of the Act. 

On appeal the Sessions Judge maintained the convictions and sentences and dis- 
missed the appeal, observing i in his judgment aa follows :— 

. .Bection 10, in any opinion, bas no relevancy so far as the facts of this cage are concerted . 
Section 10 refers to the procedure that is to be followed in civil suits concerning the loans advanc- 
ed by money lenders before and after the coming into force of the Bombay Money-lenders 
Act. Whats. 10 says is that in certain cases the Court can permit the money-lenders to 
obtain & licence’ and that it will not refuse to recognise the loan. It says that under certain 
circumstenoes the contract will not he held invalid. It does not say that a license is not at alk 
necessary for the advances nor does it exonerate money-lenders from carrying on money lending 
business without a license. I therefore hold that the appellant had contravened the provisions 
of 8.5 of the sgid Act and was therefore rightly convicted under s. 34 of the said Act.....The 
question is whether the provisions of cl. 2 of a. 25 which say that the contract of charging interest 
at a rate higher than the fixed rate will not be enforceable, in any Court of law, will amount 
to a penalty within the meaning of the terms used in s. 94 of the said Act. In my opinion it 
will not. The important word is specific penalty. What had got to be seen is whether sub-cl. 
(2) of s. 25 imposes specific penalty. All that it says is that * no Court will allow the rate of interest 
higher than the one fixed by the Government’, that in my opinion will not be a penalty at 


* Decided, October 5, 1951. Criminal Appli- shall not exceed 6 per cent. per annum in 


cation for Revision No. 77 of 1951, the case of secured loans and 9 per cent. per 
convictions and sentences passed by T. 8. annum in the case of unseoured loans. 

Bole, Resident Mi te, Firat Class, (2) Notwithstanding contained 
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nis, Sessions Judge, Kolaba, in Criminal agreement between a maney ender and & 


Appeal No. 8 of 1951. 

+ The relevant sections are as ‘under :— 

“5. No money-lender shall carry on the 
business of money-lending except in the area 
for which he bas been granted a licence and 
except in accordance with the terms and 
conditions of such licence. 

25. (1) The Provincial Government may 
from time to time by notification in the 
Oficial Guzetle fix ths maximum rates of 
interest fcr any local area or class of business 
of money-lending in reepeot of secured and 
unsecured loans : 

Provided that the maximum rate of interest 


debtor for payment of interest at rates ex- 
ceeding the maximum rates fixed by the 
Provincial Government under sub-section (1) 
shall be valid and no Court shall in any suit 
to which this Act applies award interest 
exceeding the said rates. 

(3) If any money-lender charges or 
receives from a debtor interest at a rate 
exceeding tke maximum rate fixed by the 
Provincial Government under sub-section 
(1), he shall for the purposes of section 84, 
be deemed to have contravened the provisions 
of the Act. 
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all. It will invalidate the contract with reapect to the excess amount of interest. Therefore 
even without the amendment of s. 26, the Actof the appellant would have amounted to a breach 
of the provisions of s. 25 and therefore an offence under s. 34 of the said Act. The amending Act 
No. LVII of 1949 makes the position quite clear.” 


The accused applied in revision to the High Court. 


M. B. Chitre, with V. H. Kamat, for the accused. 
H. M: Ohoksi, Government Pleader, for the State. 


CmaGLA C. J. By this revision application the accused challenges his conviction 
under ag.'6 and 25 (3) of the Bombay Money-lenders Act, 1946. The facta are not in 
dispute. Between January 6, 1948, and October 24, 1948, the accused had several 
money lending transactions in respect of which he charged interest at a rate exceeding 
the maximum prescribed by the Provincial Government under the Act. This Aot 
came into force in the Mahad taluka on November 17, 1947, and the accused 
carried on his business in that taluka. The penal section under which the accused 
has been convicted is s. 34 which provides that whoever fails to comply with or acta 
in contravention of any provision of this Act, shall, if no specific penalty has been 
me for in this Act, is punishable in the manner laid down in that seotion. 

IA s. 5 it provides that no money-lender shall carry on the business of 
money-lending except in the area for which he has been granted a license and accord- 
ing to the terms and conditions of such license. It is not disputed that the accused 
haa contravened the provisions ofs. 5 because he has carried on business of money- 
lending without a license. Therefore reading ss. 5 and 34, it seems to me clear that 
he having failed to comply with and having acted in contravention of the provisions 
of s. 5, the penal provisions of s. 34 would apply, as no specific penalty is provided 
in s. 5 itself. 

Now, what has been very ingeniously argued by Mr. Chitre before me is that s. 10 
of the Act makes it clear that no penalty was to be imposed upon a person carrying 
on money-lending business without a license. Section 10 deals with suits filed by 
money-lenders and it lays down that no civil Court shall pass a decree in favour of a 
money-lender who does not possess a valid license in respeot of the loan on which the 
guit is based, and the section provides for suits being adjourned in order to enable the 
money-lender to obtain the necessary license, and the-section finally provides that if 
the money-lender fails to produce the license, then the Court shall dismiss the suit. 
According to Mr. Chitre the only effeot of not obtaining a license is that no decree can 
be passed in favour of such a person under s. 10. Mr. Chitre further points out that 
8. 10 itself contemplates that a lioense may be obtained after a money-lender has 
done money lending business, and Mr. Chitre says that in faot in this case the acoused 
has applied for a license on May 5, 1948. Therefore, Mr. Chitre says that if the 
Legislature contemplated the issuing of a license to money-lenders who did money- 
lending business without a license, surely it would not be that his' doing money- 
lending business without a license would constitute an offence, within the meaning of 
8.34. Ifthis argument were to be accepted, it would lead to the startling result that 
a money-lender may do money-lending business without a license and he would come 
to no grief at all unless he files a suit for recovery of his loan under s. 10. So long 
as he finds obliging customers who will return the loans to him, he could flagrantly 
defy the provisions of the Bombay Money-lenders Act and carry on his business and 
no ill can happen to him. It is obvious that the Bombay Money-lenders Act is an 
Act which was intended to put down a very serious evil in our society. It was in- 
tended to keep control over money-lending transactions and to see that excessive 
rate of interest was not charged by monoy-lenders, and the only way that such 
control can be maintained is by providing penalties for doing money-lending business 
without a proper license from the State. Therefore, in my opinion, s. 10 has nothing 
whatever to do with s. 5. Section 10 refers only to those cases where the money- 
lender comes to Court for obtaining a decree, and the Court, instead of summarily 
dismissing his suit if he has no license, gives him an opportunity to obtain a license, 
Section 5 is a bar against doing any money-lending business at all without a license 
and if that provision is contravened, s. 34 becomes applicable, and the person doing 
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Honey ME business without a license commits an offence for which he can be 
punished. 

Turning to s. 25, that section deals with fixing of the maximum rates of interest 
by the Provincial Government and sub-s. (2) of s. 25 provides that any agreement for 
payment of interest at a rate exceeding the maximum fixed by the Provincial Govern- 
ment shall be void and no Court shall in any suit to which the Act appliea award 
interest exceeding the rate fixed by Government. Sub-seotion (3) was added to this 
section by Act LVIT of 1949 and that sub-section is that if any money-lender charges 
or receives from a debtor interest at a rate exceeding the maximum rate fixed by the 
Provincial Government under sub-s. (1), he shall, for the purpose of s. 34, be deemed 
to have contravened the provisions of ‘the Money-lenders Act. Mr. Chitre argues 
that in s. 25 the Legislature specifically refers to s. 34 when it intended that a contra- 
vention of the provisions of s. 25 should be made penal and to which s. 34 should 
Nav. and inasmuch as there is no similar provision in s. 5, s. 34 is not a app iaie 

ow, the difference in the language between s. 6 and s. 25 is obvious. Bection 5 
contains & mandatory provision prohibiting any money-lender from carrying on 
business without a license. Section 25 does not contain any such provision. It 
merely provides for fixing the maximum rate of interest by the Provincial Govern- 
ment and also for the Court declaring any agreement to charge higher rate of interest 
void. But there is nothing in s. 25 to dur dca an obligation upon the money-lender 
not to charge a rate of interest exceeding the maximum rate. Therefore, before sub- 
8. (3) of s. 25 was enacted it would have been open to a money-lender to charge a rate 
of interest exceeding the maximum rate of interest fixed by the Provincial Govern- 
ment, and in doing so he would not be committing any offence. He would only have 
run the risk of his not being able to recover such interest because no Court could have 
given him relief on the basis of an agreement which provided for a rate of interest 
exceeding the maximum rate. Therefore, in order to make s. 34 applicable to s. 26 
the Legislature had expressly to provide by sub-s. (J) that when a money-lender 
charges or receives from a debtor interest at a rate exceeding the maximum rate, he 
commits an offence and contravenes the provisions of the Act for the purposes of s. 34. 

In my opinion, therefore, the conviction of the accused under s. 5 is proper. With 
regard to his conviction under s. 25 (3), on the same parity of reason his conviction 
eannot be justified because s. 25 (3) was enacted in 1949 and the offence committed 
was during the period January 6, 1948, to October 24, 1948. Therefore, while up- 
holding the conviction of the accused under 8. 5 of the Bombay Money-lenders Act, 
I must set aside his conviction under s. 25 (3). The sentence under s. 25 (3) will also 
be set aside and the fine paid in respect of the offence under s. 26 (3) willbe refunded 
to the acoused. The accused is acquitted of the offence under s. 26 (3) and his con- 
viotion under s. 5 is confirmed. 


Order accordingly. 
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INCOME-TAX REFERENCE. 





Before the Howble Mr. M. C. Ohagla, Ohief Justice, and Mr. Justice Tendolkar. 


SIDHRAMAPPA ANDANNAPA MANVI v. THE COMMISSIONER OF INCOME- 
TAX, BOMBAY.* 


Indian Income-tax Act (XI of 1922). Sec. 35—Tribunal allowing assesses's appeal —Application 
by Commissioner under s: 36 for rectification of Tribunal's order—Tribunal reotifiying tte order 
and dismissing assesses's appeal —W hether. Tribunal competent to rectify order and dismiss 
assessee’s appeal——-T'ribunal asked to come to different conclusion on consideration of fact alleged, 
in application under 8. 35, whether permissible. 

On partition of a joint Hindu family the debts due, in respect of loans made by the family, 
came to the share of the assesses. A suit filed by the aasessee to recover these debts was 
dismissed by the trial Court and also by the High Court on appeal on September 29, 1941. 
On an assesement made on the assessee for the accounting year October 21, 1941, to November 
8, 1942, the question arose as to when these loans became a bad debt. The Tribunal on an 
appeal held that the debt had become a bad debt on September 29, 1941, when the judgment 
of the High Court was delivered, and erroneously taking the view that September 29, 1941, 
fell within the accounting year, permitted the asseasee to include the bad debt in his aasees- 
ment. The Commissioner of Income-tax applied to the Tribunal for rectification of its order 
under 8. 35 of the Indian Income-tax Act, 1922, and the Tribunal rectified the order holding 
that as September 29, 1941, did not fall within the accounting year, the assessee could not 
include this bad debt in his assessment, and dismissed the appeal of the assesses. The 
assossee then applied to the Tribunal under s. 36 of the Aot for rectification of its order by 
taking into consideration the fact that after the judgment of the High Court the assessee had 
applied for leave to appeal to the Privy Council on January 5, 1042, and then giving its 
judgment as to when the debt became a bad debt in the light of the fact that the petition for 
leave to appeal to the Privy Council was made by the assesses on January 5, 1942. The 
Tribunal rejected the application. On the questions (1) whether the action of the Tribunal 
in rectifying the appellate order under 8. 85 of the Act at the instance of the Commissioner of 
Income-tax was in accordance with law; (2) whether the action of the Tribunal in refusing 
to rectify the appellate order at the instance of the asseasee was in accordance with law, and 
(3) whether in the circumstances of the case the bad debt was an admissible deduction in the 
accounting year October 21, 1941, to November 8, 1942 :— 

Held, (1) that the Tribunal was competent in reotifying the mistake made by it under 
8. 85 (1) of the Act, and having rectified it, was competent to pass consequential order which 
waa that the appeal was dismissed ; 

(2) that the asseasee in his application to the Tribunal to rectify the order under a. 35 of the 
Act asking the Tribunal to come to a differant conclusion’ on a consideration of the fact 
alleged, was really asking the Tribunal to revise or review its own decision and, therefore, 
the Tribunal was right in refusing to reotify its order at the instanoe of the assessee; and 

(8) that when the High Court deivered tha judgment on September 29, 1941, the debt 
became incapable of realisation and the Tribunal was right in fixing that date as the date on 
which the debt became a bad debt, and, therefore, it was not admissible in the assessee's 
egsoasment. 

The power given to the Tribunal under s. 36 (2) of the Indian Income-tex Act, 1922, to 
rectify ita own mistake on its own motion does not exclude the power to reotify the same 
mistake at the instance of a party or when the attention of the Tribunal is drawn to ita 
mistake by & party appearing before it. 

When a statute confers a power upon a tribunal to make an order on the application of a 
party, that is a limited power. The.power is limited to rectifloation'on an application being 
made by a party. If an application is not made even if the tribunal realises its own mistake 
or finds out its own mistake, it has no power to correct it. But when a statute confers a 
power upon a tribunal to rectify a mistake suo motu, that power is & wider power, & larger 
power, and cah be exercised without an application being made by any party. Therefore, 
when the Tribunal exercises this power on the application of the Commissioner or at the 
instance of the Commissioner, it is doing something which it can do on its own motion, and 
in doing the same at the instance of the Commiasioner it is exercising a narrower power 
than the power conferred upon it by s. 35 (2) of the Indian Income-tax Aot. 

The power of the tribunal to rectify the mistake is a limited power; itis not a power of. 


* Decided, August 28, 1961. Income-tax Reference No, 1 of 1951. 
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revision or review, but it is limited to correcting only those mistakes which are apparent 

' onthe record. A mistake must be patent on the record ; it must not be a mistake which can 

be discovered by a process of elucidation, or argument, or debate. The mistake being patent 

on the record, rectifloation must be limited to correcting that mistake only without any 
further argument or debate. The reotifloation.must follow as a necessary logical conse- 
quence of the mistake being found on the record. 

The power of the tribunal is not confined to mere rectification of a mistake which is 
patent on the record. After the mistake is corrected, the consequential order must follow 
and the tribunal has the power to pass all consequential orders. 

Commer. of Inc. Taz, Madras v. O. Rm. M. Sm. Se. Sevugan, Madras' and B. C. G. A. 
(Punjab) Ltd. v. Com. of Income Tax, Punjab’, distinguished. 

THE assessment was made on one Manvi (assessee) in the status of a Hindu un- 
divided family, but for the purpose of the present reference he was treated as an 
individual. He and his elder brother Rao Sahib Manvi formed a joint Hindu family. 
This family was disrupted in 1928. Loans were advanced by the family between 
1920 and 1924 to & family known as the Warad family. The Manvi family brought 
& suit for the recovery of the loans. The suit was dismissed by the trial Court, and the 
order of the trial Court was upheld by the High Court by a judgment delivered on 
September 29, 1941. 

The assessee was assessed for the year 1943-1944, the relevant “previous year" 
being Shake year 1863-64 (October 21, 1041, to November 8, 1042). The assessee 
claimed a deduction of a sum of Rs. 68,820 under s. 10 (2) (a) of the Indian Income- 
tax Aot, 1922, in respect of the loans advanced by his family. The Income-tax 
Officer disallowed the assessee's claim on the ground that the loans when they were 
advanced to the Warad family were not made in the course D the Manvi family's 
money-lending business and it was a pure capital loss. 

The Appellate Assistant Commissioner on & appeal further held that the debt had 
become bad many years ago, i.e. long before the partition of the original Hindu un- 
divided family of Manviin 1928 and that on partition ofthe Manvifamily the debt owned 
by the Warad family had fallen to the share of the assessee. On appeal the Tribunal 
on July 13, 1948, held that the loans were advanced by the Manvi family in the course 
of its money-lending business and that the debt became bad on the date the High 
Court delivered its judgment, namely, September 29, 1041. The Tribunal being 
under the misapprehension that September 29, 1941, fell in the Shake year 1863-04, 
allowed the appeal. 

The Commissioner made an application purporting to be one under s. 36 of the Act 
inviting the attention of the Tribunal that September 29, 1941, did not fall in the 
Shake year 1863-64, but earlier. The assessee also made an application to the 
Tribunal under s. 35 of the Act on September 13, 1948, pointing out as follows :— 

“This was and appears to be an error in light of the facte as apparent from the record of 
assessment which would disclose that the bad debt was alive in the account year Shake 1863-64. 
As against the judgment of the High Court, an spplication dated January 5, 1942, was made to 
the High Court by me seeking leave to appeal to the Privy Counoil and that leave was granted aB 
per the order dated October 7, 1942, copy of which is enclosed herewith for reference." 

These applications under s. 35 were heard together by tbe Tribunal. The 
Tribunal granted the Commissioner’s application and dismissed the assessee's 
: application by an order dated October 9, 1948, observing as follows :— 

“It is, however, contended by the assessee's representative that no application under 
8. 36 of the Income-tax Act is tenable. It is argued that the Tribunal may on its own motion 
rectify the mistake but the Commissioner is not competent to make the application. The Com- 
missioner in the present case has invited our attention to the mistake which is apparent from the 
record, He cannot claim as a matter of right that the Tribunal should rectify the mistake. 
We of our motion, however, propose to rectify the mistake. It is admitted that there is a mistake 
apparent from the record. 

The asseasee's application dated 13-9-1948 is untenable. His contention is that the High 
Court’s order is not final inasmuch as leave has been granted to him to appeal to the Privy 
Council. This fact was not brought to our notice. The alleged mistake is not a mistake ap- 
parent from the record. We are in fact asked by the aaseaseo's representative to revise. our opi- 
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nion which we cannot do under s. 35 of the Income-tax Act. Out records show -that the 
assessee produced before us a copy of the High Court's judgment. If the assesseo wanted to say 
that further proceedings were taken against the judgment of the High Court he should have 
said so. In fact for the first time a copy of the application made by the assesses to the High Court 
is produced before us. The assessment order does not show that it was brought to the notice of 
the Income-tax Officer that leave for appeal to the Privy Council had been granted to the asses- 
Ree,” 

The Commissioner made an application to the Tribunal under s. 66 (1) on October 
8, 1948, and suggested that the &ü owing question be referred to the High Court :— 

“Whether in the ciroumstances of the case and having held that the debt of Ra. 68,820 be- 
came bad on September 29, 1941, the Tribunal was right in allowing it aa a deduction against the 
income for the assessment year 1043-44, the accounting period for which commenced on October 
21, 1941, and ended on November 8, 1942 ?" 

The assessee also made an application on October 15, 1948, unders, 66 (7), suggest- 
ing that the following questions be referred to the High Court :— 

"(i) Whether under the circumstances of this case and in light of the evidence on record the 
debt of Rs. 68,820 against the Warad family of Sholapur became bad on September 29, 1941, when 
the High Court dismissed the appeal filed by the agsessee and his brother or some timp between 
October 21, 1941, and November 8, 1942, when oivil application No. 583 of 1942 dated January 
5, 1942, was filed and admitted but the matter was not further proceeded with ? 

(li) Whether in view of the faot that an application for leave to appeal to the Privy Council 
against the order of the High Court dated September 29, 1941, dismissing the origins] appeal 
of the assessee was made and admitted, aa was evident from record, the debt of Rs. 68,820 against 
the Wared family of Sholapur continued to be alive after September 20, 1941, and was properly 
written off by the aasessee in the account year ended November 8, 1942.” . 
One more application under s. 66 (1) of the Act was made by the assessee on December" 
22, 1948. these applications, namely one by the Commissioner and two by the 
agsessees were heard together by the Tribunal Al these applications were dismiss- 
ed by it on July 9, 1949. The Commissioner's application was dismissed on tho 
ground that no useful purpose could be served by stating the case to the High Court 
as the mistake which was admitted even by the assesses to be apparent from the record 
was rectified by the Tribunal under s. 35 of the Indian Income-tax Act. 

The aesessee had made an application to the High Court asking for leave to appeal 
to the Privy Council. This was made on January 5,1042. Leave wasnot granted by 
the High Court as alleged butit appeared that the petition was admitted and a rule was 
directed to be issued on October 7, 1942, by the High Court. No further action was 
taken, that is to say, the application for leave to appeal to the Privy Council was 
not pursued further. 

In the statement of the case the Tribunal stated : 

“The fact that the assessee had made an application to the High Court was not brought to 
the notice of the Tribunal. It is not referred to in the Income-tax Offleer's or Appellate Assis- 
tant Commiesioner’s orders. After the assessee’s application under 8. 35 of the Act was received 
the Income-tax Officer’s records were scrutinised and in those records was found a paper indicat» 
ing that leave to appeal to the Privy Council was applied for.” 

The following questions of law were 1eferred to the Court :— 

(1) Whether the action of the Tribunal in rectifying the appellate order under s. 35 of thd 
Act at the instance of the Commissioner of Income-tax is in accordance with law ? 

(2) Whether the action of the Tribunal in refusing to rectify the appellate order at the 
instance of the assesseo was in accordance with law ? 

(3) Whether in the circumstances of the case the bad debt of Re. 08,820 is an admissible 
deduction in the assessment for the year 1043-44, accounting year October 21, 1941, to November 
8, 1942 1 


The reference was heard. 


R. J. Kolah, with N. A. Palkhiwalla, for the asseasee. 
Q. N. Joshi, for the Commisaioner. 


CHAGLA O. J. The joint family, of which the assessee was at one time 4 member, 
had advanced certain loans to the Warad family. On partition of thatjoint family 
the debts due to the family came to the share of the assesses. A suit was filed by the 
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assessee fór recovery of those debts against the Warad estate, but the suit was dis- 
missed by the trial Court. There was an appeal to this Court, but this Court dis- 
missed the appeal on September 29, 1941. The question that arose for considera- 
tion by the income-tax authorities was as to when these loans advanced by the family 
to the Warad estate became a bad debt. The Income-tax Officer held that the 
loans were not advanced in the course of the joint family business and therefore the 
claim of the asseasee to deduct this amount as a bad debt was disallowed. The 
Appellate Assistant Commissioner on appeal held that the debt had become a bad 
dabt many years prior to the year of assessment. Then there was an appeal to the 
“Tribunal, and the Tribunal held that the debt had become a bad debt on September 
29, 1941, when the judgment of the High Court was delivered. Now the assessment 
year which the Trib was considering was the year 1943-44 and the accounting 
year was Shake 1863-64 which corresponds to October 21, 1941,to November 8, 1942. 
The Tribunal erroneously took the view that September 29, 1941, fell within the Shake 
year 1863-64 when obviously it did not. On that erroneous assumption the Tribunal 
allowed the appeal of the assessee and permitted him to include the bad debt in the 
assessment year 1042.43. The Commissioner then applied to the Tribunal for 
rectification of its order under s. 35 and the Tribunalacceded to the application of the 
Commissioner and rectified the order, holding that as September 29, 1941, did not fall 
within the accounting year, the assessee could not claim to include this bad debt in 
the assessment for the year 1942-43. On that view the Tribunal dismissed the appeal 
of the assessee. ‘Then the assessee also applied to the Tribunal under s. 35, his 
grievance being that after the judgment of the High Court he had applied to the 
High Court for leave to appeal to the Privy Council on January 5, 1942, and on his 
+ petition a rule was granted by the High Court on January 7, 1042. This rule was not 
prosecuted and nothing further happened to the petition filed by the assessee. Ac- 
cording to the assessee the fact of this application for leave to appeal to the Privy 
Council was before the Tribunal and this fact appeared on the record, but the Tri- 
bunal did not take this fact into consideration. As a matter of fact the Tribunal 
states in the statement of the case that this fact wasnot brought to its notice at all. 
The application of the assessee was that the Tribunal should rectify its order by 
taking into consideration this particular fact and then giving its judgment as to when 
the debt became a bad debt in light of the fact that the petition for leave to appeal to 
the Privy Council was made by the assesseo on January 5, 1042. The Tribunal 
rejected the application of the assessee. It is on these facts that three questions 
have been referred to us by the Tribunal. 

The first question is with regard to the power of the Tribunal to rectify under s. 35. 
Mr. Kolah’s contention is that what the Tribunal has done is tantamount to exercising 
a power of review or revision and not a power of rectification. He says that the 
Tribunal had at first allowed the appeal of the aesessee and then purporting to act 
under s. 35 it has dismissed that appeal According ‘to him this is exercising the 
power of review or revision which is not conferred upon the Tribunal. It is also 
contended by Mr. Kolah that the power of rectification can only be exercised by the 
Tribunal on its own motion. The Tribunal cannot exercise the power of rectifica- 
tion at the instance of the Commissioner, Now, when we turn to s. 35 (2), the power 
of rectification which is conferred upon the Tribunal is the same as the power 

_which is conferred upon the Commissioner and the Appellate Assistant Commissioner 
under s. 35 (1), and that power is to rectify on its own motion its own mistake appear- 
ing on the face of the record. Now, it isin my opinion impossible to contend that ifa 
tribunal is given a power to rectify its own mistake on its own motion, that power 
excludes the power to rectify the same mistake at the instance of a party or when the 
attention of the tribunal is drawn to ite mistake by a party appearing before it. 
The power to rectify on its own motion is alarger power than the power to reotify 
on the application ofa party. When astatute confers a power upon a tribunal to 
make an order on the application of a party, that ig a limited power. The power 
is limited to rectification on an application being made by a ine 1f an application 
is not made, even if the Tribunal realises its own mistakeor outite own mistake, 
it has no power to correct it. But whena statute confers a power upana tribunal to 


1951.] SIDHRAMAPPA v. COMMR. t. T.—Chagla C. J. ` ‘167 


rectify a mistake sto motu, that power isa wider power, a larger power, and 
can be exercised without an application being made by any party. ‘Therefore, when 
the tribunal exercises this power on the application ofthe Commissioner 
or at the instance of the Commissioner, it is doing something which 
it can do on its own motion, and in doing the same at the instance of the 
Commissioner, it is exercising a narrower power than the power conferred upon it by 
s. 35 (2). Mr. Kolah’s grievance is that the notice served upon him under the proviso 
-to sub-s. (1) specifically mentions that the application for rectification was made 
atthe instance of the Commissioner and he would be heard by the Tribunal. Now, I do 
not understand how the assessee can be prejudiced by the notice being served upon 
him in these terms. Thereason why an assessee is served with a notice when an 
application for rectification is made is that he should be heard before an order is made 
-to his prejudice, that is to say, before enhancing his assessment, and solong asa notice 
was served. on the assessee and so long as the assesses was heard, it does not make the 
slightest difference whether the notice mentions that the Tribunal was acting suo 
motu or whether it was acting at the instance of the Commissioner or on the applica- 
tion of the Commissioner. 

But the more substantial question raised by Mr. Kolah is as to the power of the 
Tribunal to rectify the mistake. Now the power is undoubtedly a limited power ;; 
itisnota power of revision or review, but it is limited to correcting only those 
mistakes which are apparent on the record. A mistake must be patent on the record ; 
it must not be a mistake which can be discovered by a processs of elucidation or 
argument, or debate. The mistake being patent on the record, rectification must be 
limited to correcting that mistake only without any further argument or debate. 
The rectification must follow as a necessary logical consequence of the mistake being 
found on the record. But Mr. Kolah contends that even though the Tribunal may 
-rectify a mistake it cannot pass an order which is contrary to the order already 
ed. According to him in dismissing his appeal after having allowed it what the 
Tribunal was doing was not rectifying a mistake but was revising or reviewing its 
own decision. Now, it is obvious that the power of the Tribunal is not confined to 
mere rectification of a mistake which is patent on the record. After the mistake is 
corrected, the consequential order must follow, and the Tribunal has the power to pass 
all consequential orders. This is clear from the proviso itself, because the-proviso 
contemplates that in correcting or rectifying the error and in passing the conse- 
quential orders prejudice may be caused to the assessee by his assessment being 
enhanced. In such cases the law requires a notice to be served upon the assessee 
under s. 35. In this case the result of the rectification of the error was that the 
Tribunal had to pass an order to the prejudice of the assessee. The result of the rec- 
tification was that the assessment was enhanced, and because of that a notice had to 
be served upon the assessee which in fact was served. Our attention has been drawn 
to a judgment of the Madras High Court in Commr. of Inc. Tax, Madras v. O. Rm. 
M. Sm. Sv. Sevugan, Madras. In that case the Madras High Court was not consider- 
ing at all what was the effect of the order under s. 35. Tt is true that they did sa 
that s. 35 had a limited application and it does not enable an order to be rev 
revised, or reviewed, but permite only such error which is on the face of the record 
to be corrected. With respect that position in law is undisputable. But the real 
decision was that when an order is made under s. 35, it does not lend itself to a re- 
ference under s. 66 (7). It was held that inasmuch as an order under s. 35 is not an. 
order in revision orreview of the original order under s. 33 (4) no referenceis competent 
under s. 66 (1), because the order under, s. 35is a new order and not an order in revision 
orreview under 8.33 (4). We express no opinion as to whether this is a correct view 
or nob; but in any case it does not in any way help us to construe an order made under 
s. 36 so as to decide what is the eflect of an order under s. 85. 
Therefore, in our opinion the Tribunal was perfectly competent in rectifying 
the mistake made by it under s. 35 (1), and having reotified it, it was equally competent 
to paws consequential order Which was that the appeal was to be dismissed and not to 
be allowed. ' 
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The second question is whether the application of the assessee to rectify the order 
under s. 35 was competent. Mr. Kolah says that the mistake which was apparent on 
the face of the record was the failure on the part of the Tribunal to take into considera- 
tion the application made by the assessee to the High Court for leave to appeal to the 
Privy Councilon January 6,1042. Now, it is difficult to understand how this failure 
to take into consideration a fact, or an argument, or a decision of a Court can ever 
be an error apparent on the face of the record. There must be some fact which can be 
corrected with reference to the record, justasin the case of the Commissioner’s appli- 
cation there was an error of fact in the judgment of the Tribunal that September 29, 
1941, fell within the year of assessment. Now, that fact could be corrected by a reference 
to the fact on the record, viz. the assessment year Shake 1863-4. In the case of the 
application of the assessee there is no fact in the judgment of the Tribunal which can 
be reotified. with reference to the record. It is true and we will assume that the appli- 
cation of the assessee to the High Court was on record of the Tribunal, but I fail to 
see which particular fact in the judgment or thedecision of the Tribunal Mr. Kolah 
wishes to have rectified with reference to this particular fact on the record. There is 
no error patent or apparent on the record which can be corrected by reason of the 
existence on the record of the application of the assessee to the High Court for leave 
to appeal to the Privy Council. Mr. Kolah says that if the Tribunal had taken into 
consideration this application it would not have come to the conclusion that the debt 
had become bad on September 29, 1941. It may be that the Tribunal might have 
taken a different view if they had considered this application, but in asking the 
Tribunal to come to a different conclusion on a consideration of this fact the assessee 
is really asking the Tribunal to revise or review their own decision and not rectify 
an apparent error on the face of the record. Therefore, in our opinion the Tribunal 
was equally right in refusing to rectify ite order at the instance of the asseasee. 

The final question which arises for our consideration is on the merits of the appli- 
cation, viz. whether the Tribunal was right under the circumstances of the case in 
holding that the bad debt was not a permissible deduction in the assessment year 
1943-44. Now, it was not possible for the assessee to realise this debt once a compe- 
tent Court of the land held that the debt was not realisable. That was held in the 
first instance by the trial Court and that view was confirmed by this Court on Septem- 
ber 29, 1941. It is true that the judgment of the High Court was subject to appeal 
to the Privy Council. The position might have been different if an appeal in fact 
had been preferred to the Privy Council. It may then have been stated that the 
finality of the judgment of the High Court was affected by the fact that the judgment 
was subject to an appeal and the appeal had been preferred. But so long as no 
appeal was prefered. the finality of. the judgment of the High Court remained 
unaffected, and if the judgment of the High Court was final, as infactit was, then on 
September 29, 1941, there was no possibility of the debt being realised by the assesses 
from the Warad estate. Now, the question as to whether debt is bad debtor not is 
a question of fact and that question should be determined from the point of view of 
the possibility of the realisation of the debt. If there is any possibility that the debt 
can be realised, then the debt does not become a bad debt, but when there is no 
possibility at all and when it is ascertained as a fact that on a particular date the 
debt became finally irrecoverable, that is the date when the debt becomes a bad debt. 
A decision of fact may be challenged before us if it is vitiated by any error or by re- 
fusal to take into consideration any material evidence, and we have allowed Mr. 
Kolah toargue this matter because the fact of the application to the High Court for 
leave to appeal to the Privy Council was not taken into consideration by the Tri- 
bunal. But, even when we take that into consideration, we still feel that the judgment 
of the Tribunal was right and that the debt became a bad debt on September 29, 
1041. Mr. Kolah sayd that the assessee did not make the necessary entries in his 
books of àccount-tilllong after September 29, 1941, and that fact should be taken into 
consideration in determining when the debt became a bad debt. In my opinion it 
cannot be left to the volition of the assessee to decide by his own conduct as to when 
the debt becomes a bad debt. His making entries in his books of account is an 
exercise of his own volition. It is not left to his option to fix the date as to when the 
debt becomes a bad debt. Whether & debt becomes a bad debt is an objective fact 
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to be determined objectively and the determination must be left to the Income- 
tax Officer. If the finding of that question of fact is vitiated by any factor then 
undoubtedly this Court would consider whether the Income-tax Officer was right in 
coming to the conclusion that a particular debt was a bad debt. Mr. Kolah relies on a 
judgment of the Lahore High Court, B. C. G. A. (Punjab) Lid. v. Com. of Income 
Tax, Punjab’, in support of the proposition that if there is any ray of hope left in the 
assessee to recover a debt, then the debt cannot be considered to be a bad debt. 
Now, when we carefully examine the particular ray of hope on which the Lahore 
High Court relied in that case we find that the debtor had become insolvent and his 
estate had become vested in the Official Assignee and the creditor was receiving 
small dividends from the Official Assignee. On these facts the Lahore High Court 
held that the debt was in the process of realisation and it could not be considered a 
bad debt. These are entirely different facts from the facts before us. Here when 
the High Court delivered the judgment on September 29, 1941, the debt became 
incapable of realisation and, therefore, according to me the Tribunal was right in 
fixing that date as the date on which the debt became a bad debt. 

The agsessee to pay the costs of the reference. 

Answer accordingly. 
Attorneys for applicant: Payne & Co. 
Attorney for respondent: N. K. Petigara. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Tendolkar. 

N. N. KOTAK v. COMMISSIONER ,OF INCOME-TAX, BOMBAY CITY.* 
Indian Income-tax Act (XI of 1922), Secs. 46 (1), 30, 29—Default in payment of $ncome-taz— 

Order to pay penality—Procedure for enforcing payment of penalty. 

Under a. 46 (1) of the Indian Income-tax Aet, 1922, before an Income-tax Officer can 
impose a penalty upon an assessee for defaŭit in making payment of income-tax, there must 
not only be a formal order which imposed & penalty but it must also specify the actual 
amount of the penalty which the aasessee is liable to pay. After such an order is passed, 
which is appealable under s. 30 of the Act, then, consequential upon that order, a notice of 
demand may be served under s. 29. 

Arf order passed by an Income-tax Officer saying: “tax not paid: issue penalty notice," 
is not an order passed under a. 46 (1) of the Act. 

THR assessees were partners in the registered firm of Messrs. Kotak & Company. ` 
The assessment orders in the cases of the above assessees for the assesament year 
1944-45 were passed on September 16, 1947, excepting in two cases on August 12,1947, 
and those for the assessment year 1945-46 on February 13, 1948. Orders under 
B. 46 (I) were invariably passed on June 23, 1948. In response to the demand for 
tax, some of the assessees made a part payment of the tax, while others failed to 
make any payment. This finding of fact was upheld by the Tribunal, whereupon 
on June 23, 1948, the Income-tax Officer passed orders as follows :— 

“Tax not paid. Issue penalty notice,” 


or 
“Tax not paid. Issue notice under s. 46 (1) for penalty.” 


Pursuant to this, notices of demand under s. 40 were issued against the assessees, 
levyjng penalties. The appeals before the Tribunal were against the orders of the 
Income-tax Officer dated June 23, 1948, levying penalties in respect of the assess- 
ment year 1046.46 in some cases and in respect of the assessment years 1944-45 
and 1945-46 in others. ‘The penalty levied by the Income-tax Officer in each case 
works out to 5 per cent. of the arrears of tax due and the same has been reduced by the 
Appellate Assistant Commissioner to 24 per cent. 

The assessees' contention before the Tribunal was that the order dated June 
23, 1948, passed by the Incéme-tax Officer was not a proper and valid order under 
B. 46 (1) inasmuch as it did not specify either the amount of penalty directed to be 
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levied or the manner in which the penalty was to be calculated. The Tribunal 
rejected the contention of the assessees. 
The following question of law was referred to the High Court :— . 
“Whether in the circumstances of the case the penalty imposed by the Income-tax Officer 
under s. 46 (7) of the Aot is valid in law 1?" 


The reference was heard. 


R. J. Kolah, with N. A. Palkhiwalla, for the asseasees. 
G. N. Joshi, with C. K. Daphtary, Solicitor General, for the Commissioner. 


CuagaLA C. J. The assessee in this case was assessed for the years 1044-45 and 
1945-46. He failed to make the full payment in respect of his assessment for these 
years. Thereupon on June 23, 1948, the Income-tax Officer purported to pass 
an order to the following effect. “Tax not paid; Issue Penalty Notice.” Pursuant to 
this order a demand was made for payment under s. 20 and the notice of demand 
mentioned what was the amount of penalty that the assessee had to pay. The 
assessee appealed to the Appellate Assistant Commissioner from the order under s. 46 
(1) and the Appellate Assistant Commissioner reduced the penalty. Then there 
was al ap to the Tribunal and the Tribunal upheld the decision of the Appellate 
Assistant Commissioner. The contention urged before the Tribunal and also before 
us is that the penalty imposed was contrary to law inasmuch ag no proper 
order was passed by the Income-tax Officer under s. 46 (1). That sub-section 

rovides that when an assessee is in default in making payment of income-tax, the 
come-tax Officer may in his discretion direct that in addition to the amount in 
arrears a sum not exceeding that amount shall be recovered from the aasessee. It is 
clear that the direction that the Income-tax Officer has to give under s. 46(1) must be 
a direotion which must take theform of an order and that order must state the specific 
gum which the assessee has got to pay by way of penalty. The limitation laid down 
upon the Income-tax Officer under that sub-section is that the amount which the 
aasessee has to pay as penalty must not exceed the amount of arrears. Now, the 
contention of Mr. Joshi is that s. 46(1) merely provides for a departmental direction 
to be given by the Income-tax Officer. According to him that departmental direction 
is carried out when the notice of demand is given under s. 29 and it is sufficient 
if in the notice of demand the actual amount which has to be paid by the aasessee is 
mentioned. Now, when we turn to s. 29, what it provides is that when any tax 
penalty or interest is due in Consequence of any order passed under or in pursuance 
of the Income-tax Act, the Income-tax Officer shall serve upon the assessee or other 
' person liable to pay such tax penalty or interest a notice of demand in the prescribed 
form specifying the sum so payable. Therefore, the notice of demand can only be 
served under this section provided tax, penalty or interest is due in consequence of an 
order passed under the Act. Therefore, the condition precedent to the validity of 

' the notice of demand under s. 20 must be an order passed under the Act, and the 
notice is merely consequential upon that order. Therefore, if there is no order under 
the Act, then no notice can be served under s. 29. Therefore, if Mr. Joshi's contention 
is sound that no order is required under s. 46 (1) and in fact no order was passed under 
that sub-section, then the notice of demand under s. 29 is clearly bad and there was 
no liability of the assessee to comply with that notice. As I stated before the con- 
tention of Mr. Joshi that no order is required under s. 46 (1) is clearly untenable, 
because when one looks at the scheme of the Act a right of appeal is provided by 

. 8. 80 of the Act against the penalty imposed, and it cannot be suggested that thd right 
of appeal given under s. 30is against a direction made by the Income-tax Officer under 
8. 46 (1) which does not even specify what is the amount of the penalty which the 
assesses has got to pay. Under s. 46 (7) there must not only be a formal order which 
imposes a'penalty but it must also specify the actual amount of the penalty which the 
assessee is liable to pay. After that order is . then, consequential upon that 
order, a notice of demand may be served under s. 20 and the aesessee has a right 
of appeal against such order under s. 30 of the Act. Inasmuch as the order passed 
by the Income-tax Officer in this case under s. 46 (1) does not specify the amount of 
the penalty, the order is bad and the notice of demand is equally bad as it follows 


i 
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upon an invalid order of the Income-tax Officer. In the result the penalty imposed by 
the Income-tax Officer is not valid in law and we shall therefore answer the question 
referred to us in the negative. The Commissioner to pay the costs of the reference. 
Answer accordingly. 
Attorneys for applicants: Manilal, Kher, Ambalal d: Co. 
Attorney for respondent: N. K. Petigara. 





Before the Hon'ble Mr. M. C. Chagla, Ohtef Justice, and Mr. Justice Tendolkar. 


K. K. PORBUNDERWALLA v. COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY.* 

Indian Income-taz Act (XI of 1922), Secs. 30 (2), 31—Dismissal of assessee's appeal by Appellate 
Assistant Commissioner as being time-barred—Refusal by Commissioner to condone delay tn 
filing appeal— Whether appeal to Tribunal from order of Commissioner competent, 

The sasessee preferred an appeal to the Appellate Assistant Commissioner against assess- 
ment orders passed with regard to his assessment. The Appellate Assistant Commissioner 
dismissed the appeal as being out of time and refused to condone the delay in filing the appeal 
intime. An appeal was then preferred to the Tribunal, but'the Tribunal held that the appeal 
was incompetent. On the question whether the appeal before the Tribunal was competent :— 

Held, that to the extent that the appeal was dismissed by the Appellate Assistant Commis- 
sioner on the ground that it was barred by limitation, the order was under s. 31 of the Indian 
Income-tax Aot, 1922, and was appealable and the Tribunal was competent to hear the 
appeal. To the extent the order refused to condone the delay, that order was made by the 
Appellate Assistant Commissioner under s. 30 (2) of the Indian Income-tax Act, 1922, and 
was final and it could not be challenged before the Tribunal. 

Commr. of I. T, v. Mysore Iron & Steel Works} Special Manager, Court of Wards v. Commr. 
of Inc. Tax, Ramnarayan Das Madanlal v. Oommr. of Inc.£az? and Mohd. Nain Mohd. 
Alam v. Commr. of Inc.-tar‘, referred to. 


Tax assessments of K. K. Porbunderwalla (assesseo) for the years 1045-40, 1946-47 
and 1947-48 were made by the Income-tax Officer on May 29, 1948. The assessee 
filed appeals against these assessments before the Appellate Assistant Commissioner 
on February 26, 1949. These appeals were time-barred, but it was contended by 
the assessee before the Appellate Assistant Commissioner that the notices of demand 
were not served upon the assessee himself but on a third party and consequently 
time should not run from the date of service of notice of demand but from the time 
the copies of the assessment orders were supplied to the assessee and the appeals 
were, therefore, in time. This contention was not accepted by the Appellate Assis- 
tant Commissioner, who also refused to condone the delay in filing the appeals, and 
dismissed the appeals, observing as follows :— 

‘* Tt ia not disputed that all the five appeals are out of time. What iscontended, however, 
by Mr. Vartak is that the notices of demand were not served upon the appellant himself but on a 
third party and consequently the time should not run from the date of service of demand notice 
but from the time the copies of the assessment orders were supplied to his client. 

For 1943-44 assessment year the demand notice and challan were served upon the 
appellant on 29-3-1948. For 1944-45 the date of service was 13-4-1948, and for the following three 
years 1945-46, 1946-47, 1947-48 the demand notice and challan were acknowledged on 10-60-1948. 
It is true that all these notices were not received by the appellant personally but by his brother 
Mr. Allimohomed K. Porbounderwalla. From the records, I find that prior to this Mr. Alli- 
mohomed had time and again represented the appellant. Even when certain letters and other 
notices were acknowledged by Mr. Allimohomed. the replies and the compliance were by the 
appellant himself. Mr. Vartak asked for the copies of the assessment orders for the first two 
years 1943-44 and 1944-45 on 10-5-1948 and for the following three years on 30-06-1048. At that 
time he had no authority from the appellant te represent him. Copies of asseasment orders 
were subsequently supplied not to Mr. Vartak but to the appellant direct in the usual course, 
It cannot, therefore, be said that the appellant was unaware that his assessments had not been 
completed and a demand was lavied upon him as, much prior to the filing of the appeals the 

* Decided, August 30, 1951. Income-tax 2 (1950) 18 I. T. R. 204. 

Reference No. 7 of 1951. 8 (1950) 18 I. T. R. 660. 

L (1949) 51 Bom. L. R. 684. 4 (1050) 19 I. T. R. 58. 
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appellant himself had represented to the Commissioner of Income-tax for redress and to the 
Income-tax Officer for instalments of demand. The service of notice, under the circumstances, 
can be taken to have been validly made upon him by the appellant’s implied authority to act 
for him. Under the circumstances, I am not prepared to condone the delay in filmg the appeals 
in time. 

Appeals, are therefore, not entertained and dismissed,” 

Against the orders of the Appellate Assistant Commissioner three appeals were 
preferred before the Appellate Tribunal. A preliminary objection was raised by the 
departmental representative to the effect that the appeals were incompetent. On 
ithe other hand, it was argued that if the evidence had been properly appreciated 
by the Appellate Assistant Commissioner, he would have found that the appeals 
filed before him were not barred by time. The Tribunal did not examine AC as 
a matter of fact the appeals before the Appellate Assistant Commissioner were in 
time. The Tribunal, however, agreed with the departmental representative and 
held that the appeals were incompetent, observing in its order as follows :— 

“ The scheme of the Indian Income-tax Act islike'this. Seotion 30 of the Act deals with 
the presentstion and admission of appeals before the Appellate Asstistant Commissioner. 
Section 31 deals with the hearing of appeals after they are admitted. If an Appellate Assistant 
Commissioner refuses to admit an appeal or refuses to condone the delay in filmg the appeal, he 
does so under s. 30 of the Act. In 1949 I. T. R. 478 the Bombay High Court had to deal with a 
case where the Appellate Assistant Commissioner refused to condone the delay in filing an appeal . 
which was clearly barred by time. On page 481 there are observations which are material for 
this case. They are: ‘ With respect to the Patna High Court, we cannot accept that decision if 
the effect of the decision is that even though an Appellate Assistant Commissioner may refuse to 
entertain an appeal, that order should be deemed to be an order disposing of the appeal under 
a. 81 as if the appeal had been admitted.’ In our opinion, the orders passed by the Appellate 
Assistant Commissioner refusing to entertain the appeals are under s. 30 of the Indian Income- 
tax Act and therefore not appealable to the Appellate Tribunal. 

In this view of the matter it is not necessary to decide the question whether the Appellate 
Assistant Commissioner was right in holding that the appeals were barred by time.” 

The following question of law was referred to the High Court :— 

“Whether the appeals before the Appellate Tribunal were competent ? ", 


The reference’ was heard. 


R. J. Kolah, with N. A. Palkhiwalla, for the assesses. 
Q. N. Joshi, with O. K. Daphary, Solicitor-General, for the respondent. 


CmagGLA O. J. This is a reference which raises a very short but important question 
as to the competency of an appeal to the Tribunal. Assessment orders were passed 
by the Income-tax Officer on May 29, 1948, with regard to the assessments for the 
years 1945-46, 1946-47 and 1947-48 and an appeal was preferred against these orders 
to the Appellate Assistant Commissioner, on February 26, 1949. The Appellate Assis- 
tant Commissioner dismissed the appeal as being out of time. The contention of the 
assessee was that this appeal was in time because as required by law service of the 
notice of demand in respect of the assessment was not served upon him until January 
29, 1949, and he having filed the appeal within 30 days of that service, viz. on Febru- 
ary 27, 1949, the appeal was in time. This contention was not accepted by the 
Appellate Assistant Commissioner who held that the service of the notice of demand 
was validly made upon a representative of the aasessee and therefore the appeal 
was barred bylimitation. From this decision of the Appellate Assistant Commissioner 
an appeal was preferred to the Tribunal, but the Tribunal held that the appeal was 
incompetent. 

Now, in order to decide the question of competency we have to consider whether 
the order of the Appellate Assistant Commissioner was made under s. 30 (2) or s. 31. 
Section 30 (2) provides that an appeal shall ordinarily be presented within 30 days of the 
receipt of the notice of demand relating to the assessment and we are concerned in this 
case with only that part of sub-s. (2) of s: 30, which goedon to provide that the Appel- 
ate Assistant Commissioner may admit an appeal after the expiration of the period 
of 30 days if he is satisfied thatthe appellant had sufficient cause for not presenting 
it within that period. Then s. 31 provides for the hearing of the appeal al provides 
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that the Appellate Assistant Commissioner shall fix & day and place for the hearing 
of the appeal, and may from time to time adjourn the iei d Sub-section (3) 
provides that in disposing of an appeal the Appellate Assistant Commissioner may, 
in case of an order of assessment, confirm, reduce, enhance or annul an assessment. 
Now, the contention of the Commissioner is that the order passed by the Appellate 
Assistant Commissioner was that the appeal against the orders of assessment was not 
entertained and dismissed. Therefore, according to the Commissioner there was no 
decision on merits. The order did not either confirm, reduce, enhance or annul the 
assessment and the appeal was dismissed on the preliminary ground that the appeal 
was time-barred and could not be entertained by the Appellate Assistant Commissioner. 
Under the circumstances a contention is put forward that the order made by the 
Appellate Assistant Commissioner is not an order under s. 31. Now, s. 38 gives & 
right of an appeal to the Tribunal against an order of the Appellate Assistant Commis- 
sioner under either s. 28 or 8. 31. Now, looking at the scheme of ss. 30 and 31it is olear 
that a statutory right of appeal is conferred upon the assessee in cases that fall under 
s. 30 (Z) and it is not disputed that an appeal is permissible against an order of assess- 
ment under that section. Section 32 provides for the period of limitation and the 
period of limitation is 30 days. An intermediate stage between the presentation of 
the appeal and the hearing of the appeal is provided by the last clause of s. 30 (2) 
and that intermediate stage relates to those appeals which are out of time but in 
which the appellant asks for condonation of delay from the Appellate Assistant 
Commissioner, and it is left to the decigion of the Appellate Assistant Commissioner 
whether to condone or not to condone the delay. If he is satisfied that there is 
sufficient ground for condoning delay, then he might condone the delay; on the other 
hand if he is satisfied that there is no sufficient cause, then he might not condone the 
delay. Itis only after he condones thedelay that the appeal is admitted and on admis- 
sion the appeal comes on for hearing under s. 31. But in all other cases, except the 
case to which I have just referred, the statute does not providefor any intermediate 
stage between the presentation of the appeal and the hearing of the appeal. Every 
appellant has a statutory right to have his appeal heard under s. 31, and once the 
ne is heard under s. 31 every order, whatever the nature of itmay be, that ia made by 
the Appellate Assistant Commissioner is unders. 31. Therefore, in this particular 
cage aione the Appellate Assistant Commissioner did not hear the appeal on 
merits and held that the appeal was barred by limitation, his order was unders. 31, 
and the effect of that order was to confirm the assessment which had been made by 
the Income-tax Officer. Looking st it from another point of view the Legislature 
has chosen to give finality to the judgment of the Appellate Assistant Commissioner 
only in one specifio case and that case is where the Appellate Assistant Commissioner 
refuses to condone the delay on the ground that there is no sufficient ground. The 
view taken by the Legislature is that in such a cage there should be no further appeal 
and the party should abide by the decision of the Appellate Assistant Commissioner. 
But it is clear that it was not the intention of the Legislature that in a case where 
the Appellate Assistant Commissioner takes the view that the appeal is barred by limi- 
tation his view should be final and should not be challenged before the Tribunal. 
The Appellate Assistant Commissioner may take the view that the appeal is barred 
by limitation on various grounds ; he may hold that the appeal is barred on apprecia- 
tion of evidence as to facts, he may consider that the appeal is barred by limitation 
on an interpretation of thelaw, but in every case his decisionissubject to a challenge 
before the Tribunal. This view is in conformity with our decision in The Commr. 
of I.T.v. Mysore Iron d» Steal Works!. That was a case where the Appellate 
Assistant, Commissioner refused to condone the delay and declined to entertain the 
appeal and we held that the order was not under s. 31 of the Act butit was under s. 30 
(2) and therefore no appeal lay to the Tribunal At p. 685 of the report in our 
judgment we pointed out that the scheme of ss. 30 and 31 was fairly olear. The 
assessee has a statutory right, to present an appeal within 30 days without any order 
being required from the Appellate Assistant Commissioner'for condonation of delay. 
But if the time prescribed expires, then the statutory right to presentan appeal goes 
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end an appeal can`only be entertained provided it is admitted by the Appellate 
Assistant Commissioner after condoning thedelay. Our attention has been drawn 
to judgments of the other High Courts which seem to have taken the same view. 
The first of the cases is Special Manager, Court of Wards v. Commr. of Inc-T aa. 
In that case the Appellate Assistant Commissioner refused to entertain an appeal on 
the ground that it was time-barred and the Allahabad High Court held that it was 
not an order under s. 31 and no appeallay to the Tribunal. But when we turn to 
the facts of the case it is clear that an appeal was filed by the assessee after the 
expiry of 30 days from the service of the notice of demand and the Appellate Assistant 
Commissioner had refused to condone the delay on the ground that no sufficient 
ground was made out for condonation of delay. It was on that ground that the 
appeal was not admitted and the memorandum was rejected. At p. 212 of the report 
the learned Judges observe as follows : 

. "The other view at the same time may be possible that even though the périod of limitation 
is prescribed under section 30 and the power to grant extension is also given in that seotion 
the power is really exercised under section 31, as the Appellate Assistant Commissioner 
when he decides not to extend the period of limitation may be said in a sense to have confirmed the 
aesesament.” 

But their Lordships’ observation really goes beyond what we held in the case of 
Mysore Iron & Steel Co. Idd. and they further point out that (p. 212) : 

“This question may assume some importance in a case where the appeal was within time 

but the Appellate Assistant Commissioner made a mistake and refused to admit it on the ground 
that the appeal was barred by limitation or the queation might well have to be seriously consider- 
ed in a case where there was sufficient cause for condonation of the delay and the exercise of the 
discretion by the Appellate Assistant Commissioner was considered to be perverse." 
Therefore, as regards the first part of this sentence it seems to suggest that the 
Allahabad High Court would have taken the same view as we are taking and the 
second part of the sentence goes to show that the same Court would have in a proper 
case considered that where condonation of delay is refused on grounds which may be 
regarded ag perverse, it may have to consider whether the order was or was not under 
8. 31 and whether an appeal would not be competent to the Tribunal. In the same 
volume in Ramnarayan Das Madanlal v. Commr. of Inc.-Taz? the Orissa High Court 
has taken the same view. In that case the Appellate Assistant Commissioner 
dismissed the assessee's appeal on the ground that it was incompetent as tax had 
not been paid as required by s. 30 (D and the Orissa High Court held that that 
order was under s. 31 and an appeal ay to the Tribunal. At p. 667 the learned 
Chief Justice after setting out the provisions of s. 30 (Z) observes as follows : 

*.,, "This makes it clear that the stage of admission is interposed between the presentation of 
an appeal and its hearing and disposal under section 31 in cases in which the appeal is pot 
presented within the prescribed time-limit. The necessary inference, therefore, is that in all 
other cases the appeals, as soon as presented, must come for decision under section 81. ' 
Therefore, according to the Orissa High Court even when an appeal is not competent 
by reason of the fact that certain preliminaries required by the statute have not been 
complied with, the decision of the Appalate Assistant Commissioner dismissing the 
appeal on the ground of incompetency falls under s. 31 and not under s. 30 (2). Then 
there is a very recent judgment of the Allahabad High Court in Mohd. Nain Mohd. 
Alam v. Commr. of Inc-lax.? In that case the Appellate Assistant Commissioner 
admitted an appeal under s. 30 (2) having condoned the delay and then when the 
appeal came on for hearing he dismissed it on the ground that the appeal was time- 
barred. The High Court held that the order was under s. 31 of the Act, and the 
Appellate Assistant Commissioner having once condoned the delay under s. 30 (2), 
the dismissal can only be under s. 31, even though the dismissal was on the ground 
that the appeal was barred by limitation. Therefore, the decisions to which I have 
just referred either actually take the same view as we are taking or suggest that if 
cages like this came before the Court they would take the identical view. 

It is pointed out by Mr. Joshi that the Appellate Assistant Commissioner haa in 


1 (1980) 18 I. T. R. 204. 3 (1050) 19I. T. R. 68. 
2 (1950) 18 I. T. R. 660, 
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his judgment stated that he was not prepared to condone the delay in filing: the 
appeal in time and therefore Mr. Joshi contends that he refused to admit the appeal 
because he thought that no sufficient ground was made out for condonation of delay. 
Now, the whole of the judgment makes it perfectly clear that what was argued before 
him was that the appeal was in time. It may be that in the alternative it was 
contended before him that if the appeal was out of time he should condone the delay 
as required by s. 30 (2). Therefore, the judgment of the Appellaté Assistant 
Commissioner falls in two parts. There is a dismissal of the appeal on the ground that 
it is barred by limitation and there is also an order refusing to condone the delay as no 
sufficient ground was made out. To the extent that the appeal is dismissed on the 
ground that it is barred by limitation, the order is appealable and the Tribunal was 
competent to hear the appeal. To the extent the order refuses to condone the delay, 
that order is made by him under s. 30 (2) and is final and cannot be challenged before 
the Tribunal. 
Therefore, the answer that we give to the question referred to us is that the appeals 
ic the Appellate Tribunal were competentonly to the extent the Appellate 
istant Commissioner held that the appeals were barred by limitation and were not 
competent in so far as he refused to condone the delay. The Commissioner to pay 
the costs of the Reference. 
Answer accordingly. 
Attorneys for applicant : Payne & Co. 
Attorney for respondent: N. K. Petigara. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Tendolkar. 


COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. BLUNDELL SPENCE & 
CO., LTD.* 

Indian Income-tav Act (XI of 1922), Secs. 16(2), 18(D), 49B—Non-resident assesses company 
receiving dividend from Company in Indta-—Grossing-up of dividend income of assesses by 
adding tax payable in United. Kingdom and taz payable in India—Whather grossing-up in 

» respect of tao payable by assesses outside India permissible. 

The assessee was a non-resident company registered in the United Kingdom. In the 
relevant assessment year it received a net dividend from & company in India in which it 
had certain shares. The Income-tax Officer grossed up the dividend income by adding 
to it the tax payable in the United Kingdom and the amount of the Indian income-tax. 
On the question whether the Income-tax Officer was right in thus grossing up the divi- 
dend income :— 

Held, that the amount of the tax paid in respeob of the dividend income in the United 
Kingdom had no bearing as far as ss. 10(2) and 18(5) of the Indian Income-tax Act, 1922, 
were concerned, and, therefore, under s. 16(2) grossing-up could only relate to the income-tax 
payable by the Company in India and not to the tax payable by the Company outside India. 

If the only section which permits grossing-up is s. 16(2) of the Indian Income-tax Act, 
then under that section grossing-up can only be in the manner indicated in that sub-seotion. 
And that grossing-up relates only to the adding to the dividend of & shareholder the tax 

» payable by the company, of which he is a shareholder, in India, on the total income of the 
company. Therefore there is no provision whatever in the Act for adding to the dividend of a 
shareholder the tax paid by the company outside India. 

BroNDZELL Spence & Oo., Ltd., (assessee) was & company registered in the United 
Kingdom with ite head office in London and a branch office in Bombay. It was 
a non-resident company. The assessee company in the year of account (November 
1, 1045, to October 31, 1946) relevant for the assessment for the year 1947-48, re- 
ceived & net dividend of Rs. 1,40,000 from the Elephant Oil Mills Co., Ltd., Bombay, 
in which the assessee company directly and through its nominees held 7000 shares. 
The Elephant Oil Mills Co., Ltd., wae aesessed to income-tax both in the United 
Kingdom and in India. 


* Decided, August 31, 1961. Income-tax Reference No 11 of 1961. 
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The Income-tax Officer grossed up the dividend income under as. 16 (2) and 49B 
of the Indian Income-tax Aot as follows :— 


Dividend income (net) .. s Us $* és .. Re, 1,40,000 
Add : U.K. tax at 9 shillings per £ ay s M .. Rs, 1,14,546 
E Ra. 2,654,046 

Add : Indian Income-tax 3s oe s E .. Rs. 59,112 
Total (Gross) .. Ra. 8,138,658 


This sum of Rs. 3,13,058 was considered by the Income-tax Officer to be gross 
income of the assessee in British India. The Appellate Assistant Commissioner 
relying upon the case of Sir Manekji B. Dadabhoy v. Commissioner of ‘Income-tax 
O. P. & Berar (1949 T. T. R. 661) directed that the gross-up should be done as 
follows :— 

Dividend income (net) . Em .. Ra. 1,40,000 
Add : Indian Tnoome-taz at 87 pies in the rupee we . Re. 69,112" 


Gross dividend . so Ve 1,99, 112 


On appeal by the Income-tax Officer to the Tribunal, the tribunal agreed 3 agreed with the 
view expressed by the Appellate Assistant Commissioner. 

It was contended by the Income-tax Department before the Tribunal that the 
case of Sir. Manekji B. " DüdBbhoy did not apply to the facts of tlie case inasmuch as 
s. 49B of the Indian Income-tax Aot did pot fall to be considered in, that case.. 
The only dispute between the assessee company and the Income-tax Department was 
as to how the dividend income in question should be grossed up. 

The following question of law was referred to the High Court :— 

“Whether on the true construction of as. 16(2) and 49B of the Indian Income-tax Aot 
the Income-tax Officer was right in grossing up the dividends actually received by the non- 
resident assessee company from Elephant Oil Mills Co., Ltd., with Indian Income-tax rate of 
57 pies in the rupee and also with the United Kingdom income-tax at the rate of 9 shillings in the £ 
(equivalent to 86.4 pies in the rupee) ? " 


The reference was heard. 


G. N. Joshi, for the applicant. 
`R. J. Kolah, for the respondent. 


Onacua C. J. The assessee is a company registered in the United Kingdom and is 
a non-resident company. In the year of account, which is from November 1, 1945, 
to October 31, 1946, and which is relevant for the assessment year 1947-48, it re- 
ceived a net dividend of Rs. 1,40,000 from the Elephant Oil Mills Co. in which the 
company held 7,000 shares on which this dividend was declared. The Income-tax ' 
Officer grossed up the dividend income by adding to it the tax payable in the United 
Kingdom at 9 shillings per pound Sterling, which amounted to Rs. 1,14,546, and 
Indian Income-tax which amounted to Rs. 59,112. On this grossing up, the Income- 
tax Officer came to the conclusion that the dividend income of the assessee was Re. 
3,138,658, The Appellate Assister $ Commissioner took the view that to the sum of 
Rs. 1,40,000 only Rs. 59,112should be added and the gross dividend of the assessee 
should be Rs. 1,090,112. The Tribunal agreed with the Appellate Assistant Commis- : 
sioner, and the Commissioner has now come before us on a reference made by the 
Tribunal. 

Now, before we look at the scheme of the Income-tax Aot, certain principles must 
be borne in mind. A company pays tax on its profite, and having paid tax it dis- 
tributes dividends to its shareholders. In law, the company is the assesses and it is 
the company that pays the tax. It would not be true to say that the company pays 
the tax on behalf of its shareholders. But for certain sections of the Income-tax 
Act, to which I shall presently draw attention, when an assessee receives dividends 
ftom a company, of witch hele a shareholder, that dividend constitutes his income 
and he would have to pay tax on that income without any relief whatsoever. But 
in order to avoid tax being paid on the same amount both by the company and by the 
shareholder the Income-tax Act has provided certain machinery which gives re- 
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lief to the shareholder, and that machinery is provided in s. 16 (2) and s. 18 (5). 
Section 16 (2) provides for the grossing up of dividend income. The scheme of that 
sub-section is that a person's income is not really the dividend which he receives from a 
company, but it is the dividend plus the tax paid by the company relating to that 
dividend. Therefore, by grossing up, you ascertain the real income of the assessee 
as far as dividend is concerned. Now, when we turn to s. 16 (2), it provides that the 
grossing up must be on the basis of the income-tax payable by the company on its 
total income. It is clear that this section can only apply to the income tax paid by 
the company in India and at the rate laid downin the Finance Act: it cannot possibly . 
apply to tax paid by a company outside India. Then we come to 8. 18 (5), and that 
sub-section provides for the relief to the assessee. The assessee's income having 
been grossed up, relief would have to be given to him in the amount which has 
already been paid cor tax by the company, and s. 18 (5) provides that 

**,,.any sum by which a dividend has been increased under sub-section (2) of section 16 shall be 
treated as a payment of income-tax on behalf of the shareholder...and credit shall be given to 
him therefor in the assessment, if any, made for the following year under the Aot." 

(I am only quoting the relevant portion of the section.) Therefore, it is by this 
section that relief is given to the shareholder in his assessment in respect of the 
amount which has been increased under sub-s. (2) of s. 16. The increase 
under s. 16 (2) would affect the rate at which the assessee would have to pay income- 
tax or super-tax. But relief is given in respect of the actual amount of tax already 
paid by the company, and it is by this section that the legal fiction is introduced 
that the company pays the tax on the dividend of the shareholder on his behalf. 
If this scheme is borne in mind, then it is clear that both the Appellate Assistant 
Commissioner and the Tribunal were right in coming to the conclusion that the amount 
of tax paid in respect of the dividends in the United Kingdom has no bearing what- 
ever as far as ss. 16 (2) and 18 (5) are concerned. And unless the Commissioner 
satisfies us that this case falls under some provision of the Income-tax Act, no gross- 
ing up would be permissible at all. If the only section which permits grossing-up 
iss. 16 (2), then, as T pointed out, under that section the grossing-up can only be in the 
manner indicated in that sub-section. And that grossing-up relates only to the 
adding to the dividend of a shareholder the tax payable by the company, of which he 
is a shareholder, in India, on the total income of the company. Therefore, there is no 
provision whatever in the Income-tax Act for adding to the dividend of a shareholder 
the tax paid by the company outside India. 

Now, reliance was placed by Mr. Joshi on s. 49B. Frankly, I must confess that 
that section does present some difficulty, because that section deals with the case of 
refund and it provides for refund on the basis that income-tax on the company’s 
dividend is deemed to have been paid by the shareholder, and relief is intended to be 
given to the shareholder of a company which is assessed to income-tax not only in 
India but also elsewhere. This provides Mr. Joshi with an argument that the scheme 
of the Income-tax Act is that you must take into consideration not only the assess- 
ment of a company to income-tax in India but also assessment of a company to 
income-tax elsewhere. And Mr. Joshi says that, as in this case the company whose 
dividends are in question was assessed to income-tax not only in India but also'in 
the United Kingdom, we must, in grossing-up, take into consideration the tax paid 
by the company in the United Kingdom. Now, fortunately, we are not called upon 
to consider s. 49B. As T said before, that section deals with a question of refund, 
and here we are not dealing with a case of refund : we are dealing with & case where 
the assessee is entitled to credit in respeot of the tax paid by the company under s. 18 
(5). Seotions 16 (2) and 18 (5) constitute self-contained provisions with regard 
to grossing-up of dividend income and with regard to relief to be given to an assessee 
in respect of that grossing-up. Section 49B deals with an altogether different matter, 
and that is a case where a refund is asked for by the assessee. This is not & case 
where the aesessee is asking for any refund under s. 49B, and, ‘therefore, s. 49B does 
not fall for interpretation at our hands. 

I would, therefore, answer the question put to"us in the negative, poa s ee 

The Commissioner to pay the coste, Sema LAN. NE IE 
L R.—13 


178 THE BOMBAY LAW REPORTER. [vors LIV. | 


Tendolkar J. I agree. ; 

Answer accordingly. 
Attorney for Commissioner: N. K. Petigara. .;, 
Attorneys for respondent : Crawford, Batley & Co. 


Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Tendolkar. 


TRUSTEES OF GORDHANDAS GOVINDRAM FAMILY CHARITY TRUST 
NAVALGADH v. THE COMMISSIONER OF INCOME.TAX (CENTRAL), 
BOMBAY.* 

Indian Income-taw Act (XI of 1928), Seo. 4(8) (1) —Trust deed providing that poor members of settlor's 
family first object of charity under trust—Trust providing relief to poor Vaishyas or Hindoos after 
membere of settlor's family exhausted —W ether. trust settled property wholly for charitable 
purposes—Income derived from trust whether exempt from tax—"Charitable purpose,” what ts. 

A certain identure of trust provided that the income should be applied in giving help or 
relief to the poor Vaishya Hindoos, but thia provision was made subject to the conditions 
and directions that the members of the family of thesettlor were to be the first objects of the 
charity, both in respect of maintenance and also for marriage expenses. It was only after 
all the members of the family were exhausted that a section of the public, the Vaishyas or 
Hindoos, would come in for benefit under the trust. On the question whether this indenture 
of trust settled property wholly for charitable purposes and whether income derived by the 
trustees was exempt from payment of tax under s. 4(3)(#) of the Indian Income-tax Act, 
1922 :— 

Held, that the trust was not held in trust wholly for charitable purposes and waa, therefore, 
nob exempt from taxation under s. 4(3)(4) of the Act. i 

Relief of the poor by itself would not be a charitable object unless it involved an object of 
general publio utility within the definition of “charitable purpose" in the Indian Income-tax 
Act, 1922. Relief of poverty when that relief is restricted to members of the settlor's or 
donor's family cannot be a charitable object which is of general publie utility. If the inten- 
tion was clearly to benefit the public generally and incidentally or indirectly the members of 
the family of the settlor were also benefited, then a view may be taken that the settlement was 
for a charitable purpose; but in a case in which the primary purpose of the settlor is to 
benefit the members of his family and remotely and indirectly to benefit the general public, 
then it cannot be stated that the settlement is for a charitable purpose within the meaning of 
the Indian Income-tax Act. i 

Attorney-General v. Duke of Northumberland! distinguished and explained. 
Compton, In re: Powell v. Compton! and Arur v. Commissioner of Income-taz,? referred to. 


A TRUST called Gordhandaa Govindram Family Charity Trust was created by an 
indenture of trust executed on June 11, 1941, setting apart a sum of Rs. 11 lakhs 
out of the joint family property of Gordhandas Govindram of Navalgadh in the 
Jaipur State. The trustees under the deed (assessees) were (1) Govindram Gordhan- 
das Seksaria, (2) Ramnath Gordhandas Seksaria, (3) Makhanlal Gordhandas Seksa- 
ria, (4) Subhkaran Bholaram Sekearia, (5) Kanhaiyalal Onkarmal, (6) Baijnath 
Motiram, (7) Prahladrai Brijlal and (8) Madanlal Ramkumar. The first four of 
these persons were members of the Hindu undivided family. The following are the 
relevant clauses of the trust-deed :— 

(2) The trustees shall hold the trust estate specified in the said schedule hereunder written 
upon trast to collect, get in and recover the interest, dividend and income thereof and in the first 
place to pay all outgoings in respect thereof including the wages of servants to look after the said 
trust estate and apply the balance in giving help or relief to such poor Vaishya Hindoos or other 
Hindoos as the trustees may consider deserving of help in the manner and to the extent herein- 
after specified and subject to the conditions and directions stated in the next following clauses 
and/or for the charitable object or objects hereinafte: mentioned. 

(3) The conditions and directions to be observed and followed by the trustees in the exeou- 
tion of the truste herein declared are as follows : 

* Deotded, piper 4, 1951. Ínoome-tax 2 [1945] 1 Oh, 123. 

Reforenoe No. 17 of 1 3 (1945) 47 Bom. L. R 786. 

l1 (1877) 7 Ob. D. 740, 
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(a) Poor Vaishya Hindoos who are members of Sekearia Families shall be preferred to poor 
Vaishya Hindoos not belonging to the said families and poor Vaishya of Navalgadh shall be pre- 
ferred to poor Vaishya Hindoos of any other place in or outeide India. 

(b) A sum of Rs. 15 (Rupees fifteen) per month may be paid as and by way of maintenance to 
any poor male descendant of Seth Gordhandas Seksaria who may appear to be deserving of help. 

(c) A sum of Rs. 15 (Rupees flfteen) per month shall be paid as and by way of main- 
tenance to any poor unmarried female descendant of Seth, Gordhandas Beksaria who may 
appear to be deserving of help. 

(d) A sum of Ra. 2,500 (Rupees two thousand five hundred) may be expended or given for 
meeting the expenses of marrige of any poor male descendant of Seth Gordhandas Seksaria who 
may appear to be deserving of help. 

(e) A sum of Rs. 2,500 (Rupees two thousand five hundred) may be expended or given for 
meeting the expenses of marriage of any poor female descendant of Seth Gordhandas Seksaria 
who may appear to be deserving of help. 

(f) Asum of Rs. 10 (Rupees ten) per month may be paid as and by way of maintenance to 
any poor male descendant of Seth Buldeodasji Seksaria nob being a descendant of Seth Gordhandas 
Seksaria who may appear to be deserving of help. 

(g) A sum of Rs. 10 (Rupees ten) per month may be paid as and by way of maintenance to 
any poor unmarried female descendant of Seth Buldeodasji Seksaria not being a descendant of 
Seth Gordhandas Seksaria who may appear to be deserving of help. 

(h) A sum of Ra. 1,500 (Rupees one thousand five hundred) may be expended or given for 
meeting the expenses of marriage of any poor male descendant of Seth Buldeodasji Seksaria not 
being a descendant of Seth Gordhandas Seksaria who may appear to be deserving of help. 

(i) A sum of Rs. 1,500 (Rupees one thousand five hundred) may be expended or given for 
meeting the expenses of marriage of any female descendant of Seth Buldeodasji Seksaria not being 

‘a descendant of Seth Gordhandas Seksaria who may appear to be deserving of help. 

(j) Asum of Rs. 7 (Rupees seven) per month may be paid as and by way of maintenance to 
any poor male member of legitimate origin belonging to any Seksaria Family of Navalgadh who 
may appear to be deserving of help. 

(k) A sum of Rs. 7 (Rupees seven) per month may be paid as and by way of maintenance to 
any poor unmarried female member and/or any poor widow of legitimate origin belonging to any 
Seksaria Family of Navalgadh who may appear to be deserving of help. 

(D) Rs. 1,000 (Rupees One thousand) may be expended or given for the purpose of meeting 
the expenses of marriage of any poor male member of legitimate origin belonging to any Seksaria 
family of Navalgadh who may appear to be deserving of help. 

(m) Rs. 1,000 (Rupees one thousand) may be expəndəd or given for the purpose of meeting 
the expenses of marriage of any poor female member of legitimate origin belonging to any Seksaria 
family of Navalgadh who may appear to be deserving of help. 

(n) Rs. 5 (Rupees five) per month may be paid as and by way of maintenance to any poor 
male member of legitimate origin belonging to any Seksaria family of any place other than Naval- 
gadh in or outside India who may appear to be deserving of help. 

(o) Rs. 5 (Rupees five) per month may be paid to any poor unmarried female member of 
legitimate origin belonging to Seksaria family of any place other than Navalgadh in or outside 
India who may appear to be deserving of help. 

(p) Rs. 500 (Rupees five hundred) may be expended or given for the purpose of meeting 
the expenses of marriage of any poor male member of legitimate origin belonging to Seksaria 
family of any place other than Navalgadh in or outside India who may appear to be deserving of 
help. 

(q) Rs. 500 (Rupees five hundred) may be expended or given for the purpose of meeting the 
expenses of marriage of any poor female member of legitimate origin belonging to Seksaria family 
of any place other than Navalgadh in or outside India. 

(r) Rs. 5 (Rupees five) per month may be paid as and by way of maintenance to any poor 
male Vaishya Hindoo who may be deserving of help. 

(s) Rs. 5 (Rupees five) per month may be paid as and by way of maintenance to any poor 
unmarried female Vaishya Hindoo or poor Vaishya Hindoo widow who may be deserving of 
help. 

(t) Rs. 500 (Rupees five hundred) may be expended or given for the purpose of meeting the 
expenses of marriage of any poor male Vaishya Hindoo who may be deserving of help. 

(u) Rs. 500 (Rupees five hundred) may be expended or given for the purpose of meeting the 
expenses of marriage of any poor female Vaishya Hindoo who may be deserving of help. 

4. If after payments are made to or for the benefit of the part'es specified in clause three 
above out of the net income of the trusteatate as hereinabove provided, there shall remain any 
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balance or surplus of the net income in the hands of the trustees, the trustees shall use and apply 
such unspent balance of the net income, or so much of it as they in their absolute discretion think 
proper to use and apply for giving monetary help orrelief to poor members of the Hindu community 
in general or for such charity or charities for the benefit of Hindu community in such way as they 
consider most advantageous to the objects of such charity with liberty to hand over the whole of 
the unspent balance, of the net income if any or so much of it as shall not have been used and 
applied for the aforesaid purposes to the trustees of Gordhandas Govindram Charity Trust to be 
applied and spent by tho said trustees for the charitable objects or any of them mentioned in the 
deed of trust dated the twenty fifth day of March one thousand nine hundred and forty-one. 

5. The said Govindram Gordhandas Seksaria, as the senior member of the said joint family 
shall, so long as he shall be a trustee of these presents, be entitled to give such instructions both aa 
regards selection of the persons and/or the charitable objects to be benefited under or by virtue of 
the trusts herein declared and the manner in which such benefit shall be conferred as he may in his 
discretion think proper and also to require that a particular charity shall be done in the name or 
names of a particular individual or individuals and that the name of a particular person or 
persons shall be given to or associated with the institution or institutions to be established or 
founded out of or with the help of the trust estate or the income thereof oomprised in these presents 
and the other trustees shall be bound to observe,carry out and comply with such instructions and or 
requisitions of the said Govindram Gordhandas Seksaria. From and after the death of the said 
Govindram Gordhandas Sekearia, the power and right reserved to him under this clause shall be 
exercised by the then senior member of the said joint family of Govindram Gordhandas Beksaria 
provided that such senior member shall be a trustee of these presenta. 

The assessees contended before the income-tax authorities that the income 
from the property held under trust was exempt from taxation under s. 4(3)(i) of 
the Indian Income-tax Act. This contention was rejected by the income-tax 
authorities. 

On appeal the Tribunal held that the primary object of the trust was to confer 
benefit on the members of the family of Gordhandas Govindram and their descen- 
dants, and the charity was only a subsidiary object, inasmuch as the surplus only, 
if any, remaining after utilising the income for the benefit of the family members 
was to go to charity. In the opinion of the Tribunal, therefore, the property was not 
held under trust wholly for charitable purposes. The Tribunal found that under the 
provisions of the trust deed the trust property was not held in part for charity and 
no portion of the income of the trust was specifically set apart. Apart from the 
poe of the trust deed, no portion of the income of the trust was in fact speoi- 

cally set apart for any charity or applied thereto. In the circumstances, it also 
held that the property under trust was not held in part for a charitable purpose. 
The Tribunal, therefore, came tothe conclusion that the income was not exempt under 
8. 4(3)(4) of the Indian Income-tax Act. 


The following questions of law were referred to the High Court :— 

“Whether on a true construction of the indenture of trust, dated June 11, 1941, the income 
from Gordhandas Govindram Family Charity Trust ia held under trust wholly for chari- 
table purposes and is exempt under a. (3)(t) of the Act ? 

Whether on a true construction of the trust deed any part of the property was held in trust for 
charitable purposes and income arising therefrom is exempt under a. 4 (3)() of the Aot ? ” 

The reference was heard, 


Sir Jamshedjit Kanga, with M. M. Javeri, for the applicants. 
G. N. Joshi, with O. K. Dabhtary, Solicitor General, for the Commissioner. 


Caaata C. J. This reference raises the question whether a certain indenture of 
trust settles property wholly for charitable purposes and whether income derived by 
the trustees is exempt from payment of tax under s. 4 (3) (+) of the Act. The trust 
"we are concerned with was executed on June 11, 1941, and significantly enough 
it is described as ‘“‘Gordhandas Govindram Family Charity Trust". Clause 2 of the 
trust deed: provides for the application of the balance of the income (after payment 
of all necessary outgoings) in giving help or relief to*suoh poor Vaishya Hindoos or 
other Hindoos as the trustees may consider deserving of help in the manner and to 
the extent specified in the said trust deed and subject to the conditions and directions 

_atdted in the next following clauses and/or for the charitable object or objects there. 
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inafter mentioned. Therefore, the relief to poor Vaishyas or other Hindoos is qualified 
by the conditions which are prescribed in the subsequent clauses. Sub-clause (a) 
of ol. 3 provides that poor Vaishya Hindoos who are members of Seksaria family shall 
be preferred to poor Vaishyas not belonging tothesaid family and poor Vaishyas of 
Navalgadh shall be preferred to poor Vaishya Hindoos of any other place in or 
outside India. Sub-clause (b) provides for maintenance that is to be paid to any 
poor male descendant of the settlor. Sub-clause (c) provides for the maintenance 
of any unmarried female descendant of the settlor. Sub-clause (d) provides for 
payment of marriage expenses to any poor male descendant of the settlor. Sub- 
clause (e) provides for the marriage expenses of any poor female descendant of the 
settlor. The sub-clauses that follow thereafter provide for payment of money to the 
ponr male or female descendants of the other members of the Seksaria family. 

ving éxhausted all the members of the family, both for the purposes of mainte- 
nance and for marriage expenses, sub-cl. (r) provides for the payment of Rs. 5 per 
month as and by way of maintenance to any poor male Vaishya Hindoo who may be 
deserving of help, and sub-cl. (s) provides for a similar payment to be made to any 
female Vaishya Hindoo for maintenance who may be deserving of help. Then sub- 
ol. (t) provides for payment of Rs. 500 as marriage expenses of any poor male Vaishya 
Hindoo who may be deserving of help and sub-cl. (u) provides for the payment of 
Ra. 500 as marriage expenses of any poor female Vaishya Hindoo who may be deserv- 
ing of help. Clause 4 of the trust deed provides for the disposal of the surplus 
of the income, and the provision is that the trustees may apply the balance or surplus 
in their absolute discretion for giving monetary help or relief to poor members of the 
Hindoo community in such way as they consider most advantageous to the objects 
of such charity, and liberty is given to the trustees to hand over the unpaid balance 
or such part of it to the trustees of ‘‘Gordhandas Govindram Charity Trust" which 
was another trust created by the settlor on March 25, 1941. These are the material 
provisions of the trust deed and the question that arises is whether within the mean-. 
ing of the Income-tax Act the property under this trust is held wholly for religious 
or charitable purposes. ‘ 

Now “charitable purpose" is defined, and the definition is that it includes relief of 
the poor, education, medical relief and advancement of any other objeot of general 
public utility. Therefore, it is clear, apart from authorities, that in India relief of 
the poor by itself would not be a charitable object unless it involved an object 
of general public utility. To further analyse this proposition it must result in any 
charity which was intended for the relief of the poor relatives of the settlor or donor 
not being & charity that falls within the definition of the Aot. It is impossible to 
contend that relief of poverty when that relief is restricted to members of one's 
family can be a charitable object which is of general public utility. It may be that 
if the intention was clearly to benefit the public generally and incidentally or in- 
directly the members of the family of the settlor were also benefited, then a view may 
be taken that the settlement was for a charitable purpose; but when you have a 
case in which the primary purpose of the settlor is to benefit the members of his family 
and remotely and indirectly to benefit the general public, then it cannot be stated that 
the settlement is for a charitable purpose within the meaning of the Income-Tax Act. 

Now turning to the trust deed itaalf it seems to me clear that the primary object 
of the trust was to benefit the poor members of the family of the settlor. It 
is true that in cl. 2 it is provided that the income should be applied in 
giving help or relief to the poor Vaishya Hindoos or other Hindoos, but 
this provision is, as I observed before, made subject to the conditions 
and directions which follow in the subsequent clauses, and the subsequent 
clauses make it perfectly clear that the members of the family of the 
settlor were to be the first objects of charity, both in respect of maintenance and 
also for marriage expenses. It is only after all the members of the family were 
exhausted that a section of the publio, the Vaishyas or other Hindoos, would come in 
for benefit under the trust. It is not even, as Sir Jamshedji contended, & preference 
given to the members of the settlor’s family. As I understand “preference” it 
means that all other things being equal you prefer a person who satisfies certain other 
qualifications. But the object of this trust is not for preferring members of the 
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settlor’s family if the conditions were alike when compared to the poor members.of the 
Hindoo community. The whole intent and object is that the trust should constitute 
a first charge in favour of the poor members of the settlor's family. It is only when 
that first charge is satisfied that the members of the publie may come in for any 
benefit under the trust. In my opinion the benefit which is reserved for the public 
under the trust deed is much too remote and much too illusory for being held that this 
is a trust which has ite object, “general public utility". 

Now, turning to the authorities, reliance has been placed on certain English 
decisions. In considering English decisions one important fact must be borne in 
mind. In England a trust for relieving poverty of relatives of & settlor is a good 
charitable trust even if no member of the public was to benefit under such a trust. 
Relief of poverty by itself is a recognised head of charity in England and in this 
head of charity no element of general public utility need enter at all; and even 
80, as I shall presently point out, the Judges in England have with the greatest 
reluctance upheld the law where that law permits poor relatives ofasettlor to be the 
objects of a valid charity. 

_The first decision to which reference was made is the Attorney-General v. Duke of 
Northumberland!. There the trust was for the maintenance of the poorest of the 
kindred of the settlor and the settlor deaired that although the charity may be for the 
relief of the poor in general his kindred who were poor, sick, aged, and impotent 
should derive the benefit in preference to other poor persons similarly placed. This 
decision is relied upon for the proposition that even where the kindred of the settlor 
were preferred the English Courts upheld the settlement as constituting a good 
charity. Now, in the judgment it is stated that the kindred of the settlor constituted 
a first charge upon the trust. I fail to see how this decision can help the assessees 
because when one remembers that in England even without giving & mere prefer- 
ence in favour of the poor relatives & charitable trust can be made in favour of the 
poor relatives simpliciter and & charity may only consist of help being given to poor 
relatives. "Therefore, the decision under consideration is merely a narrower applica- 
tion of that doctrine. If you can make a good charitable trust entirely in favour of 
the poor relatives for relief of their poverty a foriior$ you can certainly make a good 
charitable trust for relief of poverty of poor persons in general giving a first preference 
to your poor relatives. 

Then there is rather a significant decision of the Court of Appeal in Compton, 
In re: Powell v. Compton?. In that case it was held that a gift for the education of the 
descendants of named persons must beregarded as a family trust and not as one for the 
benefit of a section of the community and the Court of Appeal rejected the statement 
of law in Tudor on Charities as unsupported by authorities, viz. “bequests for the 
education of the donor's descendants and kinsmen at a school or college were valid” ; 
and with considerable hesitation and reluctance they came to the conclusion that 
trusts in favour of poor relatives of the donor must be considered a valid charitable 
trust that being the law at that date. But they pointed out that the principles of law 
were anomalous and were not to be extended to apply to different class of cases. 
Therefore, to-day in England it is only in cases of poverty that a charitable trust 
may be restricted to members of one’s family and with regard to other classes of 
charity English Courts have refused to extend that principle. 

Turning next to the Indian cases there is the leading case of Arur v. Commissioner 
of Income-Tax*. There the trust was for awarding scholarships to the members 
of Arur family and there was a provision giving discretion to the trustees to give 
50 per cent. of the surplus for the purpose of awarding scholarships to the deserving 
members of the settlor's family. This trust was held not a valid charitable trust 
inasmuch as it did not disclose any object of general public utility. This was the 
view taken by Stone O. J. and Kania J. (as he then was) ; but what Sir Jamshedji 
very strongly relied upon was an observation by Kania J. at p. 798. This is what the 


learned Judge says : . 
“In my opinion, therefore, to exempt the income from taxation, on the true conatruction of the 


1 (1877) Ch. 745. 3 ads 8 (1945) 47 Bom. L, R. 786. 
2 [1945] 1 Ch. 123. : 
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settlement in question, the Court must find that the objeot of education was for a seotion of public 
at least. The settlement may claim exemption in that case, even though the members of the 
family may be given preference in the selection of scholars." 

With respeot this view of the learned Judge is at best an obiter and the learned 
Judge was not called upon on the facts of the case to express any opinion on the 
question which now directly arises for our determination in this reference. The learned 
Judge expressed this opinion after considering several English cases ; but with respect, 
he seems to have overlooked the vital and fundamental distinction as to whatis charity 
in England and in India. It is difficult to see how if preference was given to members 
of one’s family either for educational purposes or for relief of poverty it can possibly 
be contended that the object of general public utility was satisfied. Even if this 
observation of the learned Judge was to $ considered as correct, the “preference” 
that Kania J. was thinking was not thə preference which one finds in the trust 
deed under consideration. The preference that the learned Judge intended to give 
expression to was a preference under which members of the publio would not be 
wholly exoluded and wholly postponed till the members of the family were first 
provided for. Apart from this observation of Kania J., Sir Jamshedji hasnot been 
able to draw our attention to any authority which has taken this view. On the 
contrary the view of the most of the High Courts is thata settlement or a trust 
for the maintenance of poor relatives of the settlor is not a good charity in India. 

I should like to say a word or two about the provision in the settlement with regard 
to giving of marriage expenses to the poor male and female relativesof the settlor. 
It is difficult to see how giving marriage expenses to speciflo individuals can ever bea 
charitable object, whether it involves general public utility or not. When you re- 
lieve poverty you supply a person with the bare necessities of life. Yougivehim what 
he cannot possibly do without. But, marriage is a luxury which need not be indulged 
in by everyone in this country and at least inthe year 1961 of Grace it is not possible 
to say that a poor man cannot do without matrimony and that matrimony is a bare 
necessity of life and you must provide fands which may help him to get married. 
Sir Jamehedji has drawn our attention tothe view which is held of the sacred charac- 
ter of marriage in this country. I do not wish to say anything which may be 
disparaging to that view, but we must construe ‘charitable object" as the object for 
the relief of poverty, and by no standard, either in India or in England, can it be said 
that giving money for the marriage of individuals is by itself a charitable object. 
Reliance was placed on & decision of an English Court, In re Cohen-National Provin- 
cial and Union Bank of England (Limited) v. Cohen*. There the charity which was 
considered was the power given to the trustees to select a deserving Jewish girl and pay 
such selected girl on her marriage a certain amount as dowry and that charity was 
held good, amongst other grounds, on the ground that the settlor intended to encour- 
age marriage amongst Jews and it was for the benefit of Jewish religion. Therefore, 
the view was taken (it is a judgment of a single Judge) that it may encourage mar- 
riage in a particular community, and therefore it must be for the benefit of the com- 
munity. But even that view cannot apply to the trust deed before us because 
expenses are not given primarily for the benefit of any community or section of the 
community but marriage expenses are given for the benefit primarily of the members 
of the Seksaria family. Without meaning any disrespect to that family I do not 
think that it oan be considered that an rgement of that family is necessarily for 
general publio utility or even for the benefit of a section of the publio. 

Under the circumstances I am of the opinion that the income from this trust is not 
held in trust wholly for charitable purposes and is, therefore, notexempt from taxa- 
tion under s. 4 (3) (+) of the Act. 

The second question put to us by the Tribunal does not really arise on the facts 
that they themselves have found. They have found as a fact in the statement of the 
case that no portion of the income of the trust was in fact specifically set apart for 
any charity or applied thereto. On that finding the second question which is raised 
on the second part of s. 4 (3) (t) does not really arise. 

Assessees to pay the costs of the reference. 


1 (1919) 36 T, L. R, 18. 
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TENDOLKAR J. I agree with the answers but I wish to add a few observations. 
Relating to the bequest in cl. 3, sub-cls. (d) and (e) for marriage expenses of poor 
male and female descendants of the settlor, as well as the provisions in subsequent 
clauses of that trust deed in relation to marriage expenses, what we have got to 
determine is whether this is an object of general public utility. It may be that 
marriage is an object of utility to the individuals concerned andit may also be that 
in certain given conditions of society it may be an object of general public utility to 
promote marriages generally such as for instance when the population of a country 
has gone down as a result of a great war. But in no conceivable instance can I 
think of an individual marriage being an object of public utility ; and since this is 
the sole test to be applied for the purpose of determining whether there is a charitable 
purpose the cases decided in England holding that any trust for bringing about 
marriages of girls in the Jewish or other communities is charitable are no help in 
determining the particular po before us. 

With regard to the rest of the trust, as the trust deed stands I read it as casting an 
obligation upon the trustees to make certain payments specified therein to poor 
descendants of the settlor's family whether or not such poor descendante are as 
deserving of help as other members of the Vaishya community. This, therefore, is 
not, in my opinion, a case of preference being given to the descendants of the settlor’s 
family at all; but these descendants solong as they are poor—whatever their degree 
of poverty—exclude other members of the community even though they may be 
poorer than the poor descendants of the settlor’s family. With respect to the 
observation of Kania J. (as he then was) in the case of Arur v. Commissioner of 
Income-T'ac to which reference has already been made by the learned Chief Justice, 
I do not agree that a settlement in which a preference is given to the poor kindred 
of the settlor is a settlement that may claim exemption ; because if the law were such, 
then a settlor could, by giving preference to his kindred to such an extent that 
no benefit or relief to any member of the public is in substance left, nullify the effect 
of the decisions in India that a trust cannot be made for the benefit of the poor re- 
latives alone so as to constitute it a valid public charitable trust. But even assuming 
that the observations of the learned Judge were right and such a settlement is en- 
titled to claim tax exemption, on the provisions of the trust deed before us I am not 
inclined to hold that this is a case of preference at all; but that this is a case where the 
settlor desires that his descendants should have the benefit in the main, and if there 
was anything left over, then alone other members of the Vaishya Hindoo community 
should come in. I, therefore, entirely agree with the answers suggested by the learn- 
ed Chief Justice to the questions referred to us. 

Answer accordingly. 


Attorneys for applicants: Payne & Co. 
Attorney for Commissioner : N. K. Petigara. 


Before the Hon'ble Mr. M. O. Chagla, Chief Justice, and Mr. Justice Tendolkar, 


COL. SIR J. N. DUGGAN v. THE COMMISSIONER OF INCOME.-TAX, 
BOMBAY CITY.* 
Indian Income-tax Act (XI of 1922), Sec. 12B—Income-iaz and Excess Profits Tao (Amendment) 
Act (X XII of 1947}—Government of India Act, 1936 (26 Geo. V, c. 2), Sch. VII, List I, entries 
54, 55—Profits made out of sale of shares and securities included as capital gains in assessable 
income of assessee—-Whether Act XXII of 1947 falls within entry 54 or 66—Act whether ultra 
vires of Legislature. 

The Income-tax and Exoees Profits Tax (Amendment) Act, 1947, ia not ulira vires of the 
Legislature. 

Per Ohagla O. J. The Income-tax and Excess Profits Tax (Amendment) Act, 1947, falls 
within the scope and ambit of entry 55 in List I of the Seventh Schedule to the Government 
of India Act, 1935, and is not, therefore, ulira vires of the Legislature. 

A large and liberal interpretation must be placed upon all entries in the Seventh Schedule 
to the Government of India Act, 1935, and the widest import and significance muat be given 
to the language used by Parliament in these various entries. The Legislature created by the 


* Decided, September 7, 1961. Income-Tax Reference ,No. 18 of 1960. 
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Government of India Aot was a sovereign legislature within ite own sphere, and when a topio 
was assigned to a particular Legislature in respect of which it could legislate, then all possible 
powers with regard to that topic must be attributed to that Legislature. 

In order to get over the limitations that Parliament has deliberately put upon the compe- 
vence of the Legislature, it is not permissible to requisition the assistance of another entry 
in the Legislative Liste when the topic of Legislation clearly falls under a specific entry. 

The expression “taxes on income " contained in entry 54 in List I of the Seventh Schedule 
to the Government of India Act, 1935, does not include taxes on capital accretion. 

Per Tendolkar J. The trne meaning to be placed on the entry "Taxes onincome” (entry 

54 in List I of the Seventh Schedule to the Government of India Act, 1926; is income in the 
widest sense, which would include “oag ital gains" as defined in s, 12B of the Indian Income. 
tax Aot, 1922, which are gains acvually realised as a result of sale, exchange or transfer. 
The Legislature had, therefore, authority under entry 54 to legislate in respect of such capi- 
tal gains, and the Income-tax and Excess Profits Tax (Amendment) Act, 1947, is wholly 
tnira vires. 

If there is a plain natural meaning which can be given to the words used in any legislative 
entry in Schedule VII to the Government of India Act, it is not competent to narrow down the 
meaning of such plain words by giving to the words an artificial meaning which they may 
have acquired by a long course of Parliamentary practice. Parliamentary practice becomes 
relevant, and of the utmost importance, when the words themselves are ambiguous or 
where the Act is silent with regard to the extent of the scope of legisiative power. 

Sir Byramjee Jeejeebhoy v. Province of Bombay,! Attornsy-Generai for Alberta v. Attorney. 
General for Oanada,* Kamakshya Narain Singh v. Commr. of Jnc.-Taz, Wallace Brothere 
d: Co, Ld. v. Commissioner of Income-Taxr, Bombay Otty and Bombay Suburban District,* 
Ryall v. Hoare, and v. Honeywill®, Doughty v. Commissioner. of Taxes,* Leeming v. Jones (H. M. 
Inspector of Taxes), Attorney-General v. London Country Council? Californian Copper 
Syndicate (Limited and Reduced) v. Harris®, Resch v. Frderal Commissioner of Taxation, 
Eisner v. Macomber, Merchants! Loan & T. Co: v. Smictanka,? United States v. Stewart t, 
Inland Revenue Commissioner v. Blott: Inland Revenus Commissioners v. Greemwood,* 
Fram Nusserwanji Balsara v. State, of Bombay, State of Bombay v. Balsara,!* Income- 
tax Commissioner v. Shaw, Wallace & Oo." and Croft v. Dunphy} referred to. 


COLONEL Sir J. N. Duggan in his return of income for the assessment year 1947-48 
included a sum Rs. 2,40,863 as “capital gains" arising from the sale of shares and 
securities. Lady Duggan his wife likewise in her return of income for the assessment 
year 1947-48 included as “capital gains” two sums, namely Rs. 3,54,168 and Rs. 27,682 
arising from the sale of shares and securities. The Income-tax Officer included these 
capital gains in the assessable incomes of the husband and wife under s. 12B of the 
Indian Income-tax Act, 1922. 


The Appellate Assistant Commissioner to whom appeals were preferred by Colonel 
Bir J. N. Duggan and Lady Duggan held as follows in regard to the validity of s. 12B 
of the Indian Income-tax Act :— 


‘The sum and substance of contentions raised in the grounds of appeal is that the Central 
Government's Capital Gains Tax Act (Act XXII of 1947) is ultra vires the Government of 
India Act, 1936, that the Income-tax Officer was not entitled to levy the capital gains tax on 
Ra. 2,40,868 (Re. 3,81,850 in the case of Lady Duggan) and that he erred in levying capital gains 
tax on that amount. 

I consider that the contention raises abasic point about the validity of certain provisions of 
the Act for assessment made under the Act by tho Offlcers duly appointed under the provisions 
of the Act. The Appellate Assistant Commissioner of Income-tax is one of such officers appoint- 
ed by the Act. It seems to me that he haa no jurisdiction to consider whether the Act or certain 
provisions thereof were validly passed by the Legislature or not. I, therefore, think that the 
appellants’ objections cannot be sustained,” 
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Appeals were preferred to the Appellate Tribunal, and the only contention raised 
before it was that “the Central Government's Capital Gains Tax Act (Aot XXII of 
1947) was ultra vires of the Government of India Act, 1936." This contention was 
not accepted by the Tribunal for the reasons recorded by it in its order dated 
November 30, 1949, in the case of Colonel Sir J. N. Duggan. The Tribunal in its order 
observed as follows— 

“If, therefore, a tax could be levied by the Central Legislature on the capital value of the 
assets, excluding agricultural land, there is no reason why a tax could'not be levied on a part of 
the capital value of the assets. It appears to us that the words ‘capital value’ have been used 
in contradiction to annual or rental value. Item 55 is in substance a tax on capital, exclusive 
of capital consisting of agricultural land. 

If, therefore, a tax could be levied on capital, there is no reason why & tax could not- be 
levied on & part of that capital. The matter could also be put in a different way by taking an 
example. A person has a capital asset purchased for Rs. 5,000, He makesapiofibof Re, 
5,000 on the sale of that capital asset. His capital which was formerly Rs.5,000 hax thus become 
Rs. 10,000. The Central Legislature may levy a tax of 10 per cent. on Rs. 10.000 or 20 per cent. 
on the capital accretion, It comes to one and the same thing. 

Item 55 empowers the Central Legislature to levy a tax on capital. It necessarily empowers 
the Central Legislature to levy & tax on capital only in certain ciroumstances. The fact that a 
tax on capital is leviable under s. 12B (1) of the Income-tax Act in certain circumstances does not 
affect the power of the Central Legislature. 

It is argued by Bir Jamshedji thatitem 55 empowers the Central Legislature to impose tax- 
es on the capital value of the assets, exclusive of agricultural land, cf “individuals and companies’ 
and, therefore, not on the assets of Hindu undivided families. A distinction is sought to be made 
between an individual and a Hindu undivided family. We do not think that there is any force in 
this argument. A Hindu undivided family must necessarily consist of individuals, although the 
tax may be imposed on certain individuals as if they form a separate entity.” 

The following question of law was referred to the High Court :— 

“Whether the provision imposing income-tax on capital gains, made by the Indian Income- 
tax and Excess Profits Tax (Amendment) Act, 1047, (X XII of 1947) was ultra vires ? ” 


The reference was heard. 


Sir Jamshedji Kanga, with N. A. Palkhiwalla, for the applicants. 
C. K. Daphiary, Solicitor General, with G. N. Joshi and J. B. Dadachanji, for the 
respondent. 


Cuaata O. J. This reference raises a very interesting and important question aa 
to the validity of Act X XII of 1947. 

The assessees before us are Sir Jamshedji Duggan and Lady Duggan, and the 
question arises with regard to a certain sum of Rs. 2,40,863 included in Sir Jam- 
shedji’s return of income for the assessment year 1947-48. This sum is the profit 
which Sir Jamshedji made as a result of the sale of certain shares and securities. 
Lady Duggan likwise, in her return of income for the same assessment year, included 
as ‘capital gains’ two sums of Rs, 3,54,168 and Rs. 27,682 arising from the sale of 
shares and securities. The Income-tax Officer included these capital gains in the 
assessable incomes of the husband and wife under s. 12B of the Indian Income-tax 
Aot. The contention raised by the assessees wasthat s. 12B of the Indian Income- 
tax was ulira vires of the Central Legislature. This contention was overruled by the 
Tribunal, and the assessees have now come before us on a reference made to us under 
8. 66 (1) of the Indian Income-tax Act. 

Certain important amendments were effected in the Income-tax Act by Act XXIT 
of 1947. A new definition of “capital asset" was inserted as s. 2 (44), and “capital 
asset" was defined as “property of any kind held by an assessee, whether or not 
connected with his business, profession or vocation”, and the definition then ex- 
eluded certain properties mentioned in that clause. The definition of "income" 
was also expanded, and “income” waa defined so as to include “any capital gain 
chargeable according to the provisions of section 12B”. Section 6 of the Income- 
tax Act was also amended by including therein an additional head of income, and that 
additional head was ‘‘capital gains". Then we come to s. 12B, which specifically 
dealt with “capital gains”, and that section provided that the tax shall be payable 
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by an assessee under the head “capital gains" in respect of any profite or gains 
arising from the sale, exchange or transfer of a capital asset effected after March 31, 
1946, and that such profits and gains shall be deemed to be income of the previous 
year in which the sale, exchange or transfer took place. Then there are several 
provisos to this section, with which we are not concerned. Thensub-s.(2) of s. 12B 
provided that the amount of a capital gain shall be computed after ing certain 
deductions from the full value of the consideration for which the sale, exchange or 
transfer of the capital'asset is made; and one of the important deductions is the 
actual cost to the assessee of the capital asset. Looking to these provisions, it seems 
to me clear that what the Legislature taxed was the capital value of certain assets, 
the capital value being computed in a particular manner. All assets were not 
taxed, but only those assets which were either sold, transferred or exchanged. On 
the sale, exchange or transfer of a capital asset, the capital asset was represented by 
the sale proceeds or what the capital asset realised. The Logislature did not intend 
to tax the full value of the capital asset as represented by the sale proceeds, but 
permitted the assessee to deduct from the sale proceeds the actual cost to him of 
that capital asset. Therefore, there was no tax on capital value in respect of all 
assets of an assessee ; nor was the tax on the full value of the capital asset. The 
tax was conditioned by the capital asset being sold, exchanged or transferred ; and 
it was further conditioned by certain deductions which were permissible to the 
assessee, the most important of them being the cost of the capital asset to him. This 
being the scope and effect of Act X XII of 1947, the question that arises for our 
consideration is whether the Central Legislature which enacted this legislation was 
competent to enact it by reason of the provisions of the Government of India Act, 
1935. 

In order to determine the legislative competence of the Central Legislature, we 
have to turn to the Seventh Schedule to the Government of India Act. And as 
this is a Central Act, we have to turn to List I of that schedule. The two relevant 
entries which fall to be considered are entries 64 and 55. Entry 54 relates to taxes 
on income other than agricultural income; and entry 55 relates to taxes on the 
capital value of the assets, exclusive of agricultural land, of individuals and companies, 
and taxes on the capital of companies. It is first necessary to consider whether the 
impugned legislation falls within the ambit of entry 55. Now, entry 55 empowers 
the Central Legislature to impose taxes not on assets but only on the capital value of 
the assets : in other words, on the capitalised value of the assets, It is important to 
see this entry in juxtaposition with certain entries in List II. Entry 42 in List II 
RU. the Provincial Legislature to impose taxes on lands and building, hearths 
and windows. Now, lands and buildings would undoubtedly be assets. But 
whereas the Provincial Legislature is competent toimpose a tax on lands and buildings, 
the Central Legislature is empowered under entry 55 of List I to impose a tax not on 
lands and buildings as such but on the capitalised value of lands and buildings. 
Therefore, the power of the Provincial Legislature is restricted to tax on lands and 
buildings without taking into consideration the capital value of lands and buildings. 
Again, entry 48 in List If empowers the Provincial Legislature to impose a tax on the 
gal ot goods and on advertisements. Now, if the Central Legislature had, by Act 
XXII of 1947, purported to tax the sale of assets by an assessee, then undoubtedly it 
would have trespassed upon the Provincial field. But the tax that is imposed by 
Act XXII of 1947 is not on the sale but on the sale proceeds realised after the sale 
has been effected. Therefore, the scheme of the Government of India Act, as far 
as taxation of assets is concerned, is fairly clear: assets may be taxed in certain 
cases by both the Central and the Provincial Legislatures ; but when the Central 
Legislature legislates with regard to taxation of assets, it can only do so provided the 
tax is imposed on the capital value of the assets. With regard to taxes on income, 
the scheme of the Government of India Act is that all taxes on income can only be 
imposed by the Central Legislature, with one exception and that 1s agricultural 
income. There is one further distinction between entry 54 and entry 55 to which 
attention may be drawn. Entry 54 does not indicate whose income may be taxed 
by the Central Legislature: no limitation is placed upon the power of the Legislature 
as to the person who should be taxed in respect of his income. But when we turn 
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to entry 55, a limitation is placed on the tax dealt with in that entry, and that limi- 
tation is that the tax on the capital value of assets can only be imposed to the extent 
that the assets are of individuals and companies. It has been contended by 
Sir Jamshedji Kanga that entry 56 only empowers the Legislature to impose & 
capital levy. In other words, according to Bir Jamshedji, only such a tax can be 
imposed under entry 55 as would affect the total assets of an individual or a company. 
According to Sir Jamshedji, it is not open to the Legislature to impose & capital tax 
in respect only of some of the assets or to assess the tax on a value which is not the 
total value of the assets. To use popular language, Sir Jamshedji’s contention is 
that Parliament sought to empower the Legislature to impose a capital levy under 
entry 55 and that waa the sole purpose of including entry 55 in List I of the Seventh 
Schedule. I see no warrant whatever for construing entry 55 in that restricted and 
limited sense. It is well settled by now that a large and liberal interpretation must 
be P upon all entries in the Seventh Schedule of the Government of India Act, 
and that the widest import and significance must be given to the language used by 
Parliament in these various entries. It must not/be forgotten that the Legislature 
created by the Government of India Act was a sovereign Legislature within its own 
sphere, and that, when a topio was ies to & particular Legislature in respeot of 
which it could legislate, then all possible powers with regard to that topic must be 
attributed to that Legislature. Apart from authorities, I should have thought it 
inarguable that, if the Legislature could impose a tax on all the assets of an individual 
or a company and to assess that tax on the full value of the assets, the Legislature 
could not do something much less than that, namely, impose a tax only on some 
assets and not on the full value but on a value arrived at after certain deductions. 
The only justification for such an argument is that found in certain observations in a 
judgment of this Court in Sir Byramjee Jeejeebhoy v. Province of Bombay'. In that 
case, a full bench of this Court, consisting of Beaumont C. J. and Mr. Justice Broom- 
field and Mr. Justice Kania as he then was, was considering the validity of an Act 
pes by the Provincial Legislature of Bombay levying a tax called the Urban 

ovable Property Tax, which was to be calculated at 10 per cent. of the annual 
letting value of buildings or lands, And the view taken by the full bench was that 
the legislation fell under entry 42 of List II of the Seventh Schedule, and not under 
entry 54 of List I. The learned Judges took the view that the tax was really on 
lands and buildings, and that the annual letting value was merely the mode of 
caleulating the tax. The Court wasalso of the opinion that the legislation did not fall 
under entry 55 of List I. Then, at page 46, Sir John Beaumont, the Chief Justice, 
made the following observations :— 

"If the tax is not a tax on income the farther question remains whether it is a tax on the 
capitel value of the assets of the plaintiff within item 55. The Advocate General submits that 
item 55 is directed only to a tax on the whole of the assets other than agricultural land of indivi- 
duals and companies, and that it is directed to what is known as a capital levy. An analysis 
of the language employed in items 54 and 55 respectively affords scope for this argument, but 
whether the contention be sound or not, in my opinion, it is impossible to say that this tax, 
although it is a tax on land and buildings, is a tax on the capital value of the lands and buildings. 
It is imposed without any relation to the capital value except so far as such value can be ascertain- 
ed by reference to rateable value.” 

Therefore, all that Sir John Beaumont did was merely to notice an argument advan- 
ced by the Advocate-General, and, further, to express the opinion that the argument 
was not wholly untenable. Mr. Justice Broomfield stated (p. 48) :— i 

“It was rather faintly suggested that if the impugned tax is not a tax on income it must be a 

tax on capital and within the mischief of item 55. What is meant by the capital value of assets in 
thatitem is by no means clear, and the argument threw little light on the matter. It may be that 
what is intended is a tax on the total value of assets in the nature of a capital levy." 
Therefore, here again, the learned Judge merely indicated what the argument was 
with regard to the construction of entry 55, without deciding the point. Mr. Justice 
Kania, as he then was, states (p. 56):— 

“I do not think the impugned tax is of a nature to encroach upon item 56 in List Y. Under 
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that item the tax should be on the total capital asseta; and not on individual portions of a person's 
capital," 
But, at page 54 the learned Judge himself poses the question :— f 
“The crucial question is this : Is the tax on the lands and buildings or on income of the lands 
and buildings ?” 
Therefore, that was the crucial question which the Court was called upon to consider. 
And having held that it was a tax on lands and buildings covered by entry 42 of List 
T, no further question really arose for the determination of that Court. In the first 
place, the observations of the learned Chief Justice and of Mr. Justice Broomfield 
are not at all helpful; and, secondly, even if they were helpful, they certainly do not 
decide the question which we have to decide on this reference. The attention of the 
learned Judges was not seriously drawn to the question of the true interpretation and 
construction of entry 55 in that matter. This is the only authority to which Sir 
Jamshedji has been able to draw our attention with regard to the construction of 
entry 55 in this case. Therefore, we must look upon the question as res integra, 
and I must proceed to decide this question unhampered by authorities. 

If, therefore, the impugned legislation falls within the ambit and scope of entry 55 
of List I, then no further consideration is necessary as to whether it falls under any 
other entry. But entry 55 presents a certain difficulty, and that difficulty is one whioh I 
have already indicated earlier. A tax which is imposed under entry 55 must be confined 
to individuals and companies. When we turn tothe Income-tax Act, as amended by Aot - 
XXII of 1947, we find that the result of the amendment is that the imposition of the 
tax is not restricted to individuals and companies but is also made applicable to 
other assessees who are enumerated in the Act. Because, when we turn to s. 3 of the Act, 
which is the charging section, it provides that the income-tax shall be charged in 
respect of the total income of the previous year of every individual, Hindu undivided 
family, company and local authority, and of every firm and other association of 
persons or the partners of the firm or the members of the association individually. 
And inasmuch as “capital gains" has been included in the total income by the change 
in the definition of “income”, the charge with regard to this tax would not merely 
be on individuals and companies but also on Hindu undivided families, local autho- 
tities, firms and other associations of persons. Now, in this particular case, we are 
concerned only with individuals, and the Tribunal has taken the view that members of 
a Hindu undivided family and trustees would be included in the category of “in- 
dividuals”. I express no opinion on that question, besause that question does not 
arise for determination on this reference. I may only indicate the argument that 
has been suggested that the word “individual” used in entry 55 should not be given the 
same connotation as is given in the Indian Income-tax Act. But the argument has 
got to be considered from another aspect, because, according to Sir Jamshedji, 
inasmuch as the Legislature has legislated under entry 55, not only with regard to 
individuals and companies but also with regard to other categories of assessees, the 
Legislature has exceeded its competence, and, therefore, the impugned Act is invalid. 
If “individuals and companies" comprise all the categories of assessees referred to in 
the Indian Income-tax Act, then there is no substance in this argument. But on the 
assumption that “individuals and companies” referred to in entry 55 do not comprise 
all the categories of assessees made liable totax under the Indian Income-tax Act, 
I proceed to consider the argument. Now, the expression '"'assessee" in the Indian 
Income-tex Act can be resolved into its component parte ; and an assessee may be in 
one of the different categories to which I have referred and which are set out ins. 3 
ofthe Act. The Legislature, therefore, has imposed this tax not only on individuals 
and companies but also on the other categories of assessees. The question that falls 
for determination is whether, by reason of the Legislature's exceeding its competence, 
the whole legislation becomes void, or whether the bad part is severable and can be 
severed and the good part can be allowed to stand. Now, we have had several 
occasions in the past to consider what is the proper test that the Court should apply 
in order to decide whether tertain provisions of a statute can be severed from the 
‘other provisions. And the test that we have adopted is the test that was laid down 
by-the-Privy Council in the well-known case of Attorney-General for Alberta v. Attor- 
ney-General for Canada? that (p. 518) : . 2 a> 
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“tho real question is whether what remains is so inextricably bound up with the part 
declared invalid that what remains cannot independently survive or, aa it has sometimes been 
put, whether on a fair review of the whole matter it oan be assumed that the Legislature would 
have enacted what survives without enacting the part that is ultra vires at all", 


Now, can it be said, in this case, that the imposition of tax on assessees other than 
individuals and companies is so inextricably bound up with the imposition of tax 
on other categories of assessees that, if we were to separate the vwo, the legislation 
with regard to imposition of tax on individuais and companies cannot independently 
survive ? The question, to my mind, carries its own answer: it is impossible to 
suggest that Act X'XTI of 1947 cannot be given effect to if its operation was limited 
to individuals and companies. It has been suggested that the Legislature would 
not have legislated on this topic if it had been conscious of the fact that there would 
have been inequality in the imposition of tax, and certain categories of assessees 
would not have been subjected to this tax. Now, it is always dangerous—and usually 
futile—to speculate as to what a Legislature would do under given circumstances. 
Even in the test which the Privy Council laid down with regard to what the Legisla- 
ture might have enacted, it is put in the alternative to the first test which'I have set 
ont, and the second, test does not relate to policy but to a consideration whether sub- 
stantially the valid legislation would have carried out the object of the Legislature. 
I do not think it proper to assume that, if the Legis ature intended to improve the 
finances of the State by raising taxation or by imposing a tax on capital gains, it 
wou'd have given up that attempt because it was not open to the Legislature to 
tax other categories of assessees than individuals and companies. But I think it 
sufficient to apply the first test laid down by the Privy Council without launching 
upon a hypothetical enquiry as to how the minds of the members of the Legislature 
would have worked if they were confronted with this difficulty. And, as I said 
before, there can be no doubt in this case that the valid piece of legislation can in- 
dependen dy survive although the part which is declared invalid has been removed or 
deleted from the Act which the Legislature passed. 

In my opinion, therefore, Act XXTI of 1947 is valid, either as a whole or, in any 
case, to the extent that it applies to individuals and companies. 

A very careful and able argument was advanced before us as to whether the legisla- 
tion does not also fall under entry 54. Strictly. it is unnecessary to consider the 
question. I should also like to point out that, although the Solicitor-General here 
has contended that the legislation also falls under entry 54 of List I, no such argument 
was advanced by the Income-tax Department before the Tribunal. As a matter of 
fact, the decision of the Tribunal is entirely based. upon the consideration of entry 55 
of List I. But as the matter is of considerable importance, and as it has been fully 
and ably argued, I think it right that I should express my opinion as to whether this 
legislation falls within the ambit of entry 54 or not. Now, to my mind. the argu- 
ment of the Solicitor-Genetal is self-destructive. Ir he contends—as he does contend— 
that this legisiation falis nnder entry 55, it is impossib’e to contend 4t the same time 
that it also alis under entry 14. [t this is a tax on the canical value of the assets, 
it is difficult to see how, at the same time, it can be a tax on income. The obvious 
reason why the Solicitor-General is anxious that we should hold that the legislation 
falls under entry 54 is that, under entry 54, the tax can be imposed without any 
limitation as to persons. But, surely, it is not permissible, in order to get over the 
limitations that Parliament has deliberately put upon the competence of the Legisia- 
ture, to requisition the assistance of another entry in the list when the topic of legisla- 
tion clearly falls under a specific entry. The argument of the Solicitor-General 
comes to this: “It is true that this is a tax on the capital value of the assets. But 
inasmuch as the Legislature cannot tax other assessees than individuals and companies, 
I wish to contend that it is also a tax on income.” I hope I have not been unfair 
to the Solicitor-General, but that, to my mind, is, in effect and in substance, his 
argument. ‘Theretore, it the Solicitor-General has to succeed at all, he must 
satisfy us that the legislation falls under entry 54 and not under entry 55; or, in 
other words, he must satisfy us that this is a legislation with regard to a tax on in- 
come and not è legislation with regard to tex on the capital value of assets. : Now, 
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what is a tax on income ? Learned lawyers and learned Judges have expended consi- 
derable time and labour in order successfully to define "income", and the attempt 
has not always succeeded. Lord Wright practically gave up the attempt in 
Kamakshya Narain Singh v. Commr. of Inc. Tax; when he appreciated the difficulty 
of defining “income” and admitted that it was impossible to define it in any precise 
general formula, and contented himself by saying that it was a word of the broadest 
connotation. ‘Therefore, I agree that, in construing "income" in entry 54, we 
must give to that expression the widest connotation. But however wide the 
cannotation may be, as I shall presently point out, the connotation cannot possibly 
convert "income" into “capital.” If there is one clear line of demarcation that has 
always been observed by English lawyers and English jurists, it is the line between 
income and capital; and English legislative practice has always realised 
the difference between taxing income and taxing capital. If, therefore, tho 
tax in question, namely, the tax on capital gains, is a tax on capital, then by no 
manner of means, by no stretching of the language of “income” in entry 54, and by 
no liberal interpretation of that expression, can the legislation be put in that entry. 
It must also be borne in mind that the Government of India Act was drafted by 
Parliamentary draftsmen imbued in English legal traditions and familiar with English 
legislative practice ; and if a particular expression had come to have a certain meaning 
and a certain connotation, then the draftsmen, when they used that expression, must 
have used it to convey that meaning and that connotation. “Income” is not a word 
to which its plain, natural, grammatical meaning in English can be given. Such a 
meaning would be true of a word or an expression which has no legislative background, 
which has no legislative associations, and which has not been judicially construed. 
Therefore, to my mind, it is futile to turn to the dictionary meaning of “income” 
or even to go far and wide and investigate as to what meaning has been put upon that 
expression either in the Dominions or in the United States of America. We are 
dealing with a Parliamentary statute; we are dealing with the language used by 
Parliamentary draftamen ; we are considering the language which Parliament then 
understood ; and we must give to it the meaning which it can bear in its legislative 
context. In saying this, I do not think I am going counter to the principles to which 
I gave expression earlier that the most liberal interpretation must be put upon the 
expressions used in the various entries in the lists to theSeventh Schedule ; nor am 
I in any way restricting the wide import and significance that must be given to all 
the expressions. The liberal interpretation which must be given must not bs an 
interpretation which is opposed to the legislative practice of the country which was 
responsible for putting the Act on the statute-book. The liberal interpretation must 
be consistent with and in conformity with that legislative practice. To ignore legis- 
lative practice, to take no notice of it, would be to put a meaning upon an expression 
which Parliament could never have intended that expression to have. Fortunately, 
in my opinion, I am completely supported in what I am saying by so high an autho- 
rity as the Privy Council. In Wallace Brothers & Co. Ld. v. Commissioner of Income- 
Tax, Bombay City and Bombay Suburban District? the Privy Council was considering 
whether the provision of the Income-tax Act, to the extent that it taxed income which 
had accrued outside British India of Wallace Brothers & Co. which was a company 
incorporated in England, was a valid provision; and, in deciding that question, 
they had to consider the very question that weare considering as to what was the 
scope and meaning that should be one to the expression “tax on income” as used in 
entry 54. And the Privy Council confessed, at page 99, that none of the other 
provisions of the Government of India Act affords any guidance as to the income or 
persons who may be subjected to tax. Therefore, the Privy Council was confronted 
with the same diffioulty as we are as to what is the income which Parliament contem- 
plated when it used that expression in entry 54. And the difficulty was overcome by 
the Piivy Council by resorting to the legislative practice of the United Kingdom, 
which they did in the following words (p. 99) :-— 

“Where Parliament has conferred a power to legislate on a particular topic it is permissible 
and important in determining the scope and meaning of the power to have regard to what is 
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ordinarily treated as embraced within that topic in the legislative practice of the United Kingdom.” 
They relied for the above proposition on Croft v. Dunphy'. Then their Lordships 
go on to say (p. 99) :— 

“The point of the reference is emphatically not to seek a pattern to which a due exercise of the 
power must conform. The object is to ascertain the general conception involved in the words 
used in the enabling Act." 

Therefore, the question is: What is the general conception involved in the use of the 
word “income” in entry 64 in List I! Is a tax on capital gains included in that 
general conception, or is a tax on capital gains entirely foreign to that conception? 
If the idea of a tax on capital gains is entirely repugnant to the English legal concep- 
tion of “income”, then, to my mind, it is impossible to hold that, by means of a 
liberal interpretation, you can change the expression '*inoome" to include something 
which English lawyers could never contemplate that expression to include. It is 
suggested that the Privy Council, in this case, was extending the meaning of ‘‘income” 
as used in the Government of India Act. It is said that, by permitting the Legisla- 
ture to tax income which had accrued outside British India, it was giving an extra- 
territorial effect to Indian legislation. I am not prepared to accept that argument. 
The observations of the Privy Council do not, in any way, suggest that the principle 


laid down by their Lordships is to be availed of only in order to extend the scope of an- 


entry and not to restrict it. There is no question either of extension or of restriction ; 
the question is, what is the true meaning of a particular expression used in an entry, 
and all that their Lordships say is that, if the other provisions of the Government of 
India Act furnish no guidance, and if a particular word has acquired a particular 
meaning by reason of legislative practice, then, in order to determine the scope and 
ambit of the power conferred upon the Legislature, it is both permissible and impor- 
tant to look at the legislative practice of England. Now, on one question in this 
reference, fortunately, there is no dispute, and it is that the English legislative 
practice is clear and emphatic that the particular tax with which we are converned 
is not a tax which has ever been looked upon as a tax on income. Mr. Justice 
Rowlatt, in Ryall v. Hoare and v. Honeywill*, at page 525, emphatically gave 
expression to these views :— 

**. . In the first place, it is quite olear that anything in the nature of a capital acoretion is 

outside the words ‘profits or gains’, as used in these Acta; that, of course, follows from the scope 
of the Act, and it is sanctified by the usage now of a century.” 
Mr. Justice Rowlatt was a great authority on income-tax law, and, according to 
this learned Judge, for a century it has been recognised that capital accretion cannot 
constitute ‘profits or gains’ within the meaning of the Income-tax Act. Then he 
goes on to explain what ‘capital accretion’ is (p. 525) :— 

“That rules out, of course, the well-known case of & casual profit made upon an isolated 
buying and selling of some article; that is a capital accretion, and unless it ia merged with other 
similar transactions in the carrying on of a trade, and the trade is taxed, no tax is exigible in 
respect of a transaction of that kind. ‘Profits or gains’ mean something which is in the nature of 
interest or fruit, as opposed to principal or tree.” 

Now, I should like to make it clear that the case we are dealing with of Sir Janshedji 
Duggan and Lady Duggan is a case of an isolated transaction of a sale of shares and 
securities. It is not suggested that this transaction constituted business, because, 
if it did constitute business, then it would have been unnecessary for the Department 
to Wiig the amount of profit made by the two assessees within the category of 
“capital gains". If it was business, then it could have been taxed as profits and 
gains under the head of ‘business’ under the ordinary provisions of the [ncome-tax 
Act. In “capital gains" we are only dealing with isolated cases where an asset 
is sold, exchanged or transferred, and the sale, exchange or transfer results in a 
profit. It has been urged by the Solicitor-General that these observations of Mr. 
Justice Rowlatt are confined to construing the meaning of “income” as used in the 
English Income-tax Acts, and what we are asked to construe is the expression 
"income" used in the Constitution Act; and, therefore, the Solicitor-General says 
that the legislative practice is confined to construing the Inoome-tax Act and not 
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the Constitution Act. Now, the fallacy underlying this argument is obvious. The 
legislative practice which was referred to by the Privy Council in Wallace Brothers 
& Oo. Lid. v. Commissioner of Income-taz was the legislative practice built up either 
by legislation or by adjudication by Judges in England upon legislation, and certain 
words came to have certain meanings in the course of the legislative history of 
England. The question of construing a Constitution Act can never arise in 
England, because England, fortunately or unfortunately, is not blessed or troubled 
with a Constitution Act and no question ever arises in English Courts of any Acts 
of Parliament being intra vires or ultra vires of the Parliament, the Parliament being 
‘completely sovereign and not subject to any constitution. Then in Doughty v. 
Commissioner of Taxes', the House of Lords points out the difference between & 
capital sale and a sale which produces income: the same distinction again is kept 
in mind. Lord Buckmaster, in Leeming v. Jones (H. M. Inspector of Taxes)", again 
emphasizes the fact that (p. 357) : 

“an acoretion to capital does not become income merely because the original capital was 

invested in the hope and expectation that it would rise in value; if it does so rise, ita realisa- 
tion does not make it income". 
And at p. 359, Viscount Dunedin emphasizes the distinction between an isolated 
transaction and a transaction which is in the nature of a business, and he quotes the 
well known words of Lord Maenaghten in the Attorney-General v. London County 
Council? case when Lord Macnaghten begged toremind people ''thatincome-tax was 
a tax on income”. In this case, the Solicitor-General has tried to persuade me at least 
that income-tax is a tax on capital. In Californian Copper Syndicate (Limited and 
Reduced) v. Harris* which is an earlier decision than the one I have referred to for 
the purpose of citing the judgment of Mr. Justice Rowlatt, at page 165 Lord Justice 
Clerk very lucidly sums up the true position. And even then, Lord Justice Clerk 
says that it was a well settled principle, which he sums up as follows (p. 165) :— 

*,..where the owner of an ordinary investment chooses to realise it, and obtains a greater 
price for it than he originally acquired it at, the enhanced price is nob profit in tho sensa of Sohe- 
dule D of the Income Tax Act of 1842 assessable to Income Tax. Butit is equally well establish- 
ed that enhanced values obtained from realisation or conversion of securities may bo so assessable, 
where what is done 1s not merely a realisation or change of investment, but an act done in what is 
truly the carrying on, or carrying out, of a business.” 

. As against this impressive series of authorities which, as I said before, clearly and 
emphatically draw a line of demarcation between income and capital, and. equ 
emphatically put capital accretion on the other side of the line—on theside of capital— 
our attention has been drawn by the Solicitor-General to certain Commonwealth and 
American decisions. Now, as I said before, to my mind these decisions are entirely 
irrelevant, because the Parliamentary draftsmen who drafted the Govern ent of 
India Act were more concerned, more conversant, with their own legal system and 
their own legislative practice than the legislative practice or the legal system of the 
Commonwealth or the United States of America. But, in fairness to the Solicitor- 
General, I will just briefly notice the cases on which he has relied. The first is an 
Australian case: Resch v. Federal Commissioner of Taxation®. Now, in the first 
place, it must be borne in mind thatthe Australian Court was not faced with two topics 
used in a legislation in contra-distinction to each other, as we find in entries 54 and 
55. All that the High Court of Australia was dealing with was section 65 of the 
Constitution which did not permit a taxation Bill to deal with more than one topic 
of taxation, and the question was whether the Income Tax Assessment Act, 1922. 
1930, and the Income Tax Acts, 1930, infringed section 55 of the Constitution by 
reason of their bringing into charge profits of a capital nature as well as profits of the 
nature of income. The question that fell to be considered by the High Court of 
Australia was whether profits of a capital nature constituted income. And Mr. 
Justice Starke says (p. 213) :— ` 

“Income is as large a word as can be used to denote a person's receipte...; ib signifies that 
which comes n. An ‘Act to impose a tax upon incomes’ is not less general in scope , it must 
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be liberally construed, and include everything which by reasonble understanding might 
fairly be regarded asincome. Of course, Parliament cannot by any definition or provision that it 
may adopt contravene the provisions of the Constitution. But I am by no means convinced 
that the Parliament cannot under cover of an income tex tax anything that comes into a tax- 
payer without regard to the characteristica or attributes of capital and income in the works of 
economists or in the decisions of the Courts. It is enough, however, for present purposes to say 
that the Parliament possesses power, without infringing the provisions of sec. 55 of the Consti- 
tution, to bring to charge in an mcome-tax Act all profite and gains accruing to a taxpayer, without 
distinguishing whether the profit or gain should be regarded aa a receipt on capital or on income or 
revenue account.” 


entry 54 of List I, we must be guided by a reasonable understanding as to what 
“income” means. We must be more guided by the understanding that this word has 
acquired by legislative practice. Reasonable understanding is a matter of doubt and 
uncertainty. But as far as legislative practice is concerned with regard to the meaning 
of “income”, there is no doubt whatever as to whether capita’ accretion is income or 
not. Then there are three American reports, the earliest of which is Eisner v. 
Macomber’. That was a case where bonus shares had been issued in respect of the 
accumulated profits of a company, and the question arose whether the issue of bonus 
shares constituted income within the meaning of the 16th Amendment to the American 
Constitution. Now, it shonld be noted that. under the American Constitution, 
under s. 2 (3) of article 1, representative and direct taxes which the Congress can 
levy have to be apportioned among the several States. To this provision in the 
Constitution, Amendment 16 provided that the Congress shall have power to lay and 
collect taxes on incomes, from whatever source derived, without apportionment 
among the several States, and without regard to any census or enumeration. There- 
fore, the expression “taxes on income" as used in Amendment 16 was intended to be an 
exception to the direct and representative taxes referred to in s. 2 (3) of article I 
of the Gonstitution. The Supreme Court, therefore, in the case to which I have just 
referred, was called upon to consider whether the issue of bonus share- by a company 
was income within the meaning of the 16th Amendment ; and the majority of the 
Court held that the stock dividends which these bonus shares constituted did not 
constitute income. Mr. Justice Pitney, delivering the majority judgment, defined 
“income” as “the gain derived from capital, from labour, or from both combined”; 
but he added that it should include profit gained through a sale or conversion of 
capital assets, as was laid down in an earlier Supreme Court judgment. But he held that 
the dividend given by the company, which they were considering, did not constitute 
income because the dividend was not derived from capital. Income, according to 
him, was ‘not a gain acoruing to capital, nota growth or increment of value in the 
investment; but a gain, a profit, something of exchangeable value proceeding from 
the property, severed from the capital, however invested or employed, and coming in, 
being "derived", that is, received or drawn by the recipient for his separate use, 
benefit and disposal’; and that, according to him, was income derived from property. 
And as this dividend did not satisfy the test, Mr. Justice Pitney held that it was not 
income. Mr. Justice Holmes, who was one oi the dissenting Judges, pointed out that 
the word “incomes” in the 16th Amendment should be read in “a sense most obvious 
to the common understanding at the time of its adoption.” Therefore, it is clear 
that Mr. Justice Holmes was considering the view that was taken of the word “income” 
at the time the Amendment was adopted. And he points out that “the known pur- 

of this Amendment was to get rid of nice questions as to what might be direct 
taxes" and he could not doubt that “most people not lawyers would suppose when 
they voted for it that they put a question like the present to rest.” Now, surely, 
this is hardly a test that we can apply to the construction of the expression ‘‘income”’ 
in entry 54. As I said before, it is not a case of common understanding. What we 
have to try and determine is what Parliament understood by the expression "income" 
when it- put that expression in the Constitution Act. The second case is Merchants’ 
Loan d T. Co. v. Smietanka’, and I must admit that 1t is a case directly in point, 
because it deals with the question of an executor realising the estate of a testator by 
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selling certain shares and securities on which there was a profit. The question was, 
whether that profit constituted “income” within the meaning of the 16th Amendment, 
and Mr. Justice Clarke at page 755 [519] says: 

“In determining the definition of the word ‘income’ thus arrived at, this Court has consis- 

tently refused to enter into the refinements of lexicographers or economists, and has approved, 
in the definitions quoted, what it is believed to be the commonly understood meaning of the term 
which must have been in the minds of the people when they adopted. the 16th Amendment to the 
Constitution.” 
The meaning of the word “income” referred to here is therefore the commonly 
understood meaning in the United States of America, in the minds of the people of 
the United States of America, when they adopted the 16th Amendment. But are 
we really concerned with what Americans thought of a particular expression when they 
adopted the 16th Amendment to their Constitution ? However remote we may be 
to-day from the British Parliament, when the Government of India Act, 1935, was 
passed the only material consideration was what that Parliament thought at the time 
when it passed that Constitution Act. The last case is United States v. Stewart. 
That case also raised the question whether certain capital gains arising out of pur- 
chase and subsequent sale of certain bonds was exempt from Federal income-tax aa 
falling outside the ambit of Amendment 16. And Mr. Justice Douglas says at 
pp. 44, 45 [63] : 

“To be sure, ‘income’ is a generic term amply broad to include capital gains for purposes of the 
income tax.” 

The term “income” may be broad enough in the United States of America to in- 

olude capital gains, but such æ notion would be entirely shocking to an English 

lawyer, as is amply clear from the English decisions to which I have referred. The 

Solicitor-General has made a point of the fact that even the House of Lords has refer- 

red to with approval the case of Etsner v. Macomber*,in Inland Revenue Commisstoners 

v. Blott: Inland Revenue Commissioners v. Greenwood?. Now, what the House of 
Lords decided in this case was that bonus shares issued to shareholders in respect of 
undistributed profits did not constitute income because there was no release of 
assets and the shares did not represent a release of assets. It is in this connection 

that the remarks of Mr. Justice Pitney in Eisner v. Macomber were approved of 
by Viscount Haldane at pago 195, because the judgment of Mr. Justice Pitney pro- 

ceeded on the same principle that the dividends did not constitute income because 
there was no severence of any part of the capital. Viscount Cave also refers with 
approval to the remarks of Mr. Justice Pitney at page 202. But it is significant 
to note that Viscount Cave pointe out that the law in the United States of America 
on the question of income-tax differs from the law in England. 

On a careful consideration of these authorities, I still feel that, whatever might be 
the ition in Australia or in the United States of America, the position under 
English law is perfectly clear. And if capital accretion could never have been looked 
upon as income by an English lawyer, then, in construing a Parliamentary statute, 
to my mind, it would not be correct to give to the expression "income" a connotation 
so wholly foreign to English legislative practice. It is for this reason that I am 
unable to accept the contention put forward by the Solicitor-General that ‘taxes 
on income” can include taxes on capital accretion. 

But as I have taken the view that the impugned legislation falls within the scope 
and ambit of entry 55 in List I of the Seventh Schedule, I am of opinion that Act 
XXII of 1947 is not ultra vires of the Legislature. I will, therefore, answer the question 
referred to us by the Tribunal in the negative. 


TaxporkaR J. Although I have come to the same conelusion as to the competence 
of the Legislature, with very great respect to my Lord the Chief Justice, I have come 
to that conclusion on a wholly different process of reasoning. 

The question for determination is the competence of the Central Legislature to 
enact Act XXII of 1047. That Act was enacted in order to amend the Indian 
Income-tax Act, 1922, and the Excess Profits Tax Act, 1940, for the purposes therein 
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apparent. The relevant provisions of the Act for the purposes of determining the 
competence of the Legislature are to be round in s. 2, which introduces & new defini- 
tion as s. 2 (44) in the Indian Income-tax Act of the exp ession "capital asset”; 
in f. z 1) which amends tlie aetini«on of “income” given in. the Indian Income-tax 
Act by including within itescopeany capital gams chargeable according to the pro- 
visions of the newly added section 12B of the Indian Income-tax Act ; in s. 5 of the 
Act, which amends s. 6 of the Indian Income-tax Act by adding a new head of income, 
namely, “Capital gains", to the heads of income enumérated in that seotion ; and 
$n s. 6, which introduces into the main Act s. 12B. Section 12B is a very long section, 
which contains numerous provisos. Butthesmeuded definition of "income", when it 


includes a capital gain within its scope, mentions ''any capital gain chargeable accor- 


ding to the provisions of section 12B" ; so that s. 12B, in so far as Act XXII of 
1947 is concerned, ought to be read in conjunction with ss. 3 and 4 of the Indian 
Income-tax Act, which are the normal charging sections, as & charging section for the 
purpose of capital gains. Now, by this charging section, what is sought to be charg- 
ed is capital gains "in respect of any profits or gains arising from the sale, exchange or 
transfer of a capital asset effected after the 3lst day of March 1946”. Then sub- 
8. (2) o£ s. 12B provides how the amount of a capital gain is to be computed ; and, in 
substance, it provides that from the full vaiue of the consideration for which the saib, 
exchange or transfer of the capital asset is made shall be deducted the actual cost 
to the assessee of the capital asset. Wethen have several other minor amendments 
made m the Income-tax Act by Act XXII of 1947. But the real effect of the Aot 
is that, by reason of the extended definition of "income" and of the inclusion of 
“Capital gains” in the heads of income, as well as by reason of the charging s. 12B 
read along with the charging ss. 3 and 4 of the Income-tax Act, capital gains were 
sought to be made liable to tax as defined in the newly added section 12B of the 
Indian Income-tax Act. Now, the question for determination is whether it was 
competent to the Central Legislature to enact such a legislation and to impose a tax 
on capital gains. 

Now, the competence of the Central Legislature to enaet such legislation can be 
sought, if at all, in entries 54 and 55 in List I of the Seventh Schedule to the Govern- 
ment of India Act. Of these two entries, entry 54 is, in one sense, the more com- 
prehensive, because it includes within its scope not only certain classes of aesessees 
but all classes of possible assessees, while entry 55 restricts itself in terms to indivi- 
duals and companies. Now, turning to these entries, I will first consider entry 54, 
because it is, to my mind, wider in its scope in so far as its applicability to assessees is 
concerned. That entry is "Taxes on income other than agricultural income". Now, 
whatever may be the true meaning to be attached to the word ''income"— and that is 
the matter that we have to determine on this reference—under this entry the Central 
Legislature has undoubtedly the power not only to tax what may be described as 
‘Teal income", but it also has the power to tax “notional” or “statutory income” : 
and indeed it has already done so without challenge in the case, for example, of 
income from property under s. 9 of the Indian Income-tax Act, where the income-tax 
may have no actual relationship to the nett rent received by the landlord. But what 
it does tax must of necessity, in my opinion, have some relationship, howsoever remote, 
to the concept of income. Moreover, the Legislature, whilst enacting legislation 
for taxing income, would have ample powers to presoribe the conditions under which 
the tax is payable. So far there can be little dispute. But the real dispute between 
the parties centres round the true meaning to be attached to the word “income” 
in this entry. On the one hand, Sir Jamahedji Kanga, for the assessee, has contended 
that by a long course of Parliamentary usage the express.on “income” has acquired a 
legislative meaning, and that meaning alone sh uld be given to the word “income” 
in this entry ; while, on the other hand, the Solicitor-General has urged that the 
widest possible import ought to be given to every entry in the legislative lists that 
are found in Schedule VII to the Government of India Act. Now, it is well established, 
both by the decisions of the Federal Court as well as by the decisions of our High 
Courts, that the widest possible meaning ought to be given to the entries which appear 
in the legislative lists in Schedule 7 to the Government of India Act. A Full Bench 
of this High Court, to which I was a party, laid down the principle in these terms in 
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Fram Nusserwanji Balsara v. State of Bombay! (p. 815) :— 

*5,, As far as possible an attempt was to be made to reconcile the various entries in the List, 

and in interpreting any particular entry the widest import was to be given to the language used 
by Parliament. The attempt of Parliament was to exhaust all spheres of legislative activity 
by enumerating all conceivable topics of legislation in the three Lists. Tt was the duty of the 
Court to make every effort, when a piece of legislation came up before it for consideration, to 
find that power to legislate had bsen conferred upon the appropriate Legislature under one or the 
other entry in one of the three Lists. Section 104 which dealt with residual powers of legislation 
was rarely to be resorted to. The Court had to lean towards a construction which supported the 
legislative competence of the Legislature rather than one which assumed that Parliament had 
' overlooked a particular topio of legislation and had left it to be dealt with by the Governor 
General under s. 104. Further, it was not necessary that the impugned legislation should be 
referable to one specific entry in the List. It was su Visient if legislative competence could be 
deduced from the relevant List or Lists taken as a whole.” 
These principles, then, being well established, how are they to be worked in practice 
along with the principle which Sir Jamshedji asks us to accept, namely, that, if by 
Parliamentary usage a term has acquired a legislative meaning, such legislative 
meaning alone ought to be given to it 1 What happens in a case in which the legisla- 
tive meaiing may be nsrrower than the or liasry plain meaning of the words us2d in 
the entry ? Is the principle of a liberal construction then to b» modified and is it to 
be said that the entry in the legislative list should then have only the narrow meaning 
that it had by Parliamentary usage in England ? I will presently notice the cases 
that have bsen relied upon by Sir Jamshedji Kanga in support of his submission ; 
but it appears to me that the result of those decisions is that, where the languig3 used 
in any of the legislative entries is plain and unambiguous, the widest possible import 
must b» given to it; but where the language is either ambig'ious or of a limited scope 
only, in its plain meaning, it is not only permissible but indeed expedient to have 
regard to Parliamantary practice to resolve the ambiguity or to extend the scope 
of the plain words. I know of no instance—an‘ none has been cited at the Bar —in 
which Parliamentary practice has been resorted to for restricting the scope of plain 
words appearing in any entry in the legislative lista. 

Turning now to the cases relied upon by Sir Jamshedji Kanga. the first of these is 
the decision of the Privy Council in Wallace Brothers d» Oo., Ld. v. Commissioner of 
Income-Tax, Bombay City and Bombay Suburban Disiric?. Now, in this case, the 
validity of s. 4 (1) (b) (11), which subjected to tax foreign income of resident companies, 
ag well as the validity of section 4A of the Indian Income-tax Act, which inter alia 
defined a “resident company" as a company whose income arising in British India 
exceeds its income arising elsewhere, was challenged. Lord Uthwatt, who delivered 
the opinion of their Lordships, points out (p. 99) :— 

“None of the other provisions of the Act affords any guidance as to the income or persons who 

may be subjected to tax.” 
Stopping there for a moment, what was bsing done was not to interpret the word 
“incoms’’ but to find out whether the ooacspt of incom», as understood by Parliadsasn- 
tary u3igs, threw any light on the question as to theincomo or persons who may be 
subjected to tax, in other words, on the two quastions of vatidity that had been 
raised which had nothing to do with the limits to be placed on the connotation of the 
word “income” itself. Then his Lordship pro»eeds to observe (p. 99) :— 

“where Parliament has conferred a power to legislate on a particular topic it is permiasible 
and important in determining the scope and meaning of the power to have regard to what is 
ordinarily treated as embraced within that topic in the legislative practice of the United Kingdom. 
(see Oroft v. Dunphy)”. The point of the reference is emphatically not to seek a pattern to which - 
a due exercise of the powar mist conform. The object is to ascertain the general conception in- 
volved in the words used in the enabling Act.” 

His Lordship then proceeded to observe (p. 89) :— 

"Income tax legislation in the United Kingdom has—putting the matter broadly— proceeded 
on the lines that there is subjected to income tax all income arising within the United Kingdom 
and (independently of remittance to the United Kingdom) some, but not all, income arising 
abroad belonging to a person resident in the United Kingdom. 

The resulting general conception as to the scope of Income-tax is that, given a sufficient 
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territorial connection between the person sought to be charged and the country seeking to tax him, 
income tax may properly extend to that person in respect of his foreign income.” 
It is abundantly plain from this that resort was made to Parliamentary practice 
because the entry itself was silent in regard to the person or income which could be 
subjected to tax and there was no other guidance in the statute as to the matter 
for decision before their Lordships. The reference to Parliamentary practise was in. 
no sense to narrow down the meaning of the word “income” in the entry “Taxes on 
income". i 

Turning next to the case of Croft v. Dunphy!, in that case the power con- 
ferred by the Customs Act of Canada to seize and forfeit any vessel engaged in 
smuggling within 12 miles from the coast of Canada was challenged. The Canadian 
Parliament had power to enact customs laws for Canada. The question was whether 
it could legislate beyond its shores, at any rate beyond three miles from its shores 
which is the internationally accepted limit of territorial waters. The Privy Council 
held that it had such power, and in doing so the Privy Council relied upon the legisla- 
tive practice in England. Lord Macmillan observes (p. 165) :— 

“When a power is conferred to legislate on a particular topic it is important, in determining 
the scope of the power, to have regard to what is ordinarily treated as embraced within that topic 
in legislative practice and particularly in the legislative practice of the State which has conferred. 
the power. Thus in considering what might be appropriately and legitimately enacted by the 
dominion Parliament under the power to legislate in relation to ‘bankruptcy and insolvency’, 
it was considered relevant to discuss the usual contents of bankruptey statutes. Now from 
early times the customs legislation of the Imperial Parliament haa contained anti-smuggling 
provisions authorizing the seizure of vessels having dutiable goods on board when found ''hover- 
ing" off the coast within distances substantially in excess of the ordinary territorial limits.” 

His Lordship then proceeds to observe, at page 166, after referring to the Acts of 
the British Parliament from 1768 onwards :— 

“Tt will thus be seen that when the Imperial Parliament in 1867 conferred on the Parliament 
of Canada full power to legislate regarding customs, it had long been the practice to include in 
Imperial statutes relating to this branch of law exeoutive provisions to take effect outside 
ordinary territorial limits.” 

Quite obviously, therefore, in this case as well, their Lordships of the Privy Council 
referred to Parliamentary practice, not to narrow down the scope of the power of the 
Canadian Legislature’ to have customs laws within its territory, but to extend it to 
12 miles beyond the shores of Canada. In a recent case before a Full Bench of this 
High Court, in Fram Nussarwanjee Baleara v. State of Bombay which went in appeal 
to the Supreme Court, one of the matters argued before the Full Bench was that the 
Bombay Prohibition Act, 1949, fell within entry 14 of List IT of the Seventh Schedule 
to the Government of India Act, which is “Public health and sanitation". Against 
this, it was strenuously urged before the Full Bench by Sir Nusserwanii Engineer that, 
by & long course of legislative practice in England, the words “public health and 
sanitation” had come to acquire a particular meaning and prohibition could not 
conceivably be included as an item within the scope of the entry “Public health and 
sanitation". Now, even a cursory acquaintance with English statute law is sufficient 
to know that, ever since the Public Health Act of 1848 right up to the consolidated 
Public Health Acts of 1036, what the Public Health Acts embraced were, broadly 
speaking, such matters of publie health and sanitation as were usually entrusted to 
local bodies, prohibition never having been thought of as any one of such items; and 
if Parliamentary practice had to be invoked to narrow down the meaning of the 
expression “public health and sanitation", the Prohibition Act of 1949 could never 
have been held to fall within the scope of entry 14. The Full Bench did not think it 
necessary to consider whether it fell within the scope of that entry. But the Supreme 
Court specifically held, as will be found from State of Bombay v. Balsara? at page 
490, that the Prohibition Act fell within entry 14 in List II of the Seventh Sche- 
dule to the Government of India Aot. Of course, it does not appear from the report 
of the Supreme Court whether the particular argument, that the entry should be 
read so as to restrict its meaning to the meaning which it acquired by Parliamentary 
practice, had been pressed before the Supreme Court. It is obvious, nonetheless, 
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that, if Parliamentary practice, with which the Supreme Court must obviously be 
cognisant, was to be the deciding test, the Supreme Court cou'd not have come to the 
conclusion that this piece of legislation fell within entry 14 of List II, which is 
*Publie health and sanitation." 

I am, therefore, of opinion that, if there is a plain natural meaning which can be 
given to the words used in any legislative entry in Schedule VII to the Government of 
India Act, it is not competent to narrow down the meaning of such plain words by 
giving to the words an artificial meaning which they may have acquired by a long 
course of Parliamentary practice. Parliamentary practice becomes relevant, and 
of the utmost importance, when the words themselves are ambigous or where 
the Act is silent with regard to the extent of the scope of legislative power. Keeping 
these considerations in view, I have next to consider what is the true score of the 
word “income” in this eniry. 

Now, without resort to any decisions in any country, I would say that “income” 
in its widest sense includes any profit or gain which is actually received. In order 
to determine what is the plain natural meaning of an English word, quite apart from 
any legal meaning that it may have acquired in any particular country, it is legitimate 
to look at the usage of English-speaking nations, whether they are England, America 
or the Commonwealth of Australia. Undoubtedly, in looking at the usage of these 
countries, the cases decided by the law Courts of these countries would have to be 
looked at. But when one looks at those cases, one must distinguish between cases 
which are of positive help in the interpretation of the word “income” and cases which 
only give a negative assistance. Thus, for example, where we have cases, such as'in 
England, whieh merely lay down that “income” in any particular Act or Acts does 
not include a capital gain, they are, in my opinion, of negative value because they do 
not determine that the word “income” is incapable of including within its scope 
capital gains. Now, the series of authorities in England, which my Lord the Chief 
Justice has set out in his judgment, no doubt make it abundantly clear—and I do not 
wish to reproduce the authorities—that anything in the nature of capita! gains is 
outside the concept of "income" under the fiscal statutes in the United Kingdom. 
And as pointed out by Rowlatt J. in Ryall v. Hoare, and v. Honeywill! at page 526, 
such an interpretation has been sanotified by the usage of a century. But these autho. 
rities themselves, or at least most of them, state in terms that the concept of “ 
come” that they are discussing is the concept for the purposes of the taxation Acts 
in the United Kingdom, and not for the purpose of determining whether the word 

"income" is capable of including within its scope a capital gain or not. We have, to 
the same effect, similar decisions under the Indian Ineome-tax Act. Reference may 
be made to a decision of their Lordships of the Privy Council in Income-tax Commis- 
sioner v. Shaw Wallace d: Co? where, at page 212, Sir George Lowndes observes : 

*,, Income, their Lordships think, in iis Act connotes a periodical monetary return ‘coming 
in’ with some sort of regularity, or expected regularity, from definite sources.” 
His Lordship was particular in emphasizing that he was dealing with “this Aot," 
namely, the Indian Income-tax Act; and it is for the purposes of this Act, as it then 
stood, that “income” connotes a periodical monetary return. This decision stands 
on the same footing as the decisions of the English Courts: and they do not, in my 
opinion, involve the conclusion that “income” in its plain natural meaning does not 
include capital gains. Indeed, it is significant to note that under the Income-tax 
Act of 1945 capital gains have now been included within the acope of the Income- 
tax Acts in England. 

Turning next to the decided cases in other parts of the English-speaking world, 
I may first refer to a decision of the Supreme Court of Australia in Resch v. Federal 
Commissioner of Taxation’. Now, under s. 55 of the Constitution of Australia, it 
was provided that taxing statutes should not embrace more than one subject of 
taxation. In this particular case, the Income-tax Assessment Act, 1922-30, and the 
Income-tax Acts i930 were challenged on the ground that they brought to charge 
profits of a capital nature as well as profits in the nature of income, which it was 
contended were two aie subjects of taxation. And the question waa whether 


1 (923) 8. T. (C. . 84 Bom. L. R. 1033 
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the Acts were invalid by reason of their dealing with two different subjects of taxa- 
tion in one statute. Dealing with this question, Rich J. observed (p. 210) :— 

“It is maintained that the Aot does not confine itself to one subject of income but extends to 
another subject of taxation, namely, capital profite. The subject is profits or gains, and the 
distinction between gains of an income nature and gains of a capital nature is neither instituted nor 
maintained by the assessment Act. An income-tax Act usually groups together more than one 
subject of income, profit, revenue or receipts, but such a grouping does not necessarily involve the 
conclusion that these subjects are separate and distinct. It is a question of fact in each case and 
the substance and provisions of the particular Act must be considered. That a particular lable 
or & general name has been given to the Act is of little or no importance where there is no ambi- 
guity in the provisions of the Act. The word “income” is comprehensive enough to include the 
subjecta dealt with in the Act, and its use in this connection is in accordance with common under- 
standing, which is one main clue to the meaning of the Legislature...” 

Then Starke J. observed (p. 213) :— 

“Income is as large a word as can be used to denote a person's receipte...; it signifies that 
which comes in. An ‘Act to impose a tax upon incomes’ is not less general in scope ; it must be 
liberally construed, and include everything which by reasonable understanding might fairly be 
regarded as income. Of course, Parliament cannot by any definition or provision that it may 
adopt contravene the provisions of the Constitution. But I am by no means convinced that the 
Parliament cannot under cover of an income tax tax anything that comes into a taxpayer without 
regard to the characteristics or attributes of capital and income in the works of economists or in 
the ‘decisions of the Courts.” 

Dixon J. observed (p. 225) :— 

“The distinction between profita of a capital nature and profits in the nature of income in the 

strict sense is not one which the Act maintains. Nor is it a discrimination which the Legislature 
is bound to regard. Indeed, in the United States, under the 16th Amendment which speaks of 
‘income’, the term is considered to include all profits whether on account of capital or on account 
of income in the strict sense. In United States v. Stewart, Douglas J. says: * "Income" is a 
generic term amply broad to include capital gains for purposes of income tax’, citing Merchants’ 
Loan db Trust Co. v. Smietanka." 
The observations of these three learned Judges were not based on any peculiarity of 
the Australian law or on any special meaning attached to the word “income” in that 
part of the world; but they were dealing with the normal concept of the word 
"income" and indicating that, in its widest sense, it is capable of embracing any 
profit or gain which is actually received. 

I may turn next to the decisions in the United States of America. Now, under the 
Constitution of the United States of America, section 8 of article I conferred upon the 
Congress power to lay and collect taxes ; but sub-s. (3) of s. 2 of art. I of the Constitu- 
tion provided that representative and direct taxes shall be apportioned among the 
several States in a certain manner indicated in that article. By Amendment 16 of 
the Constitution, the Congress was given power “to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration”. Several cases came up before the 
Courts challenging taxes on the ground that they offended Against amendment 16 to 
the Constitution, and that they not being taxes on income could not be imposed without 
providing for apportionment; and in that context, the Supreme Court in America had to 
consider the meaning to be attached to the expression “taxes on income” appearing 
in the 16th Amendment to the Constitution. The first of these cases is Eisner v. 
Macomber!. The question for decision in this case was whether, by virtue of the 
16th Amendment, Congress had the power to tax as income of a stock holder a stock 
dividend made lawfully and in good faith against profits accumulated by a corpora- 
tion. Pitney J., in dealing with this matter, observed [p. 528 (206)] :— 

“The fundamental relation of ‘capital’ to ‘income’ has been much discussed by economists 
the former being likened to the tree or the land, the latter to the frurt or the crop; the former, 
depicted as & reservoir supplied from springs, the latter as the outlet stream, to be measured by 
ite flow during a period of time. For the present purpose we require only a clear definition o 
the term ‘income’, as used in common speech, in order to determine its meaning in the Amendment; 
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and, having formed also a correct judgment as to the nature of a stock dividend, we shall find it 
easy to decide the matter at issue, 

“After examining dictionaries in common use (Bouvier's Law Dict.; Standard Dict.; 
Webster's Int. Diot.; Century Diot.), we find little to add to the succinct definition adopled in 
two cages arising under the Corporation Tax Aot....: ‘Income may be defined as the gain 
derived from capital, from labor, or from both combined’, provided it be understood to include 
profit gained through a sale or conversion of capital assets, to which it was applied in the Doyle 
case 


“Brief ag it is, it indicates the characteristic and distinguishing attribute of income, essential 
for a correst solution of the present controversy...” 
Then the learned Judge held that a stock dividend was not something “derived from,, 
capital, and on that ground held that it did not fall within the scope of the 16th 
Amendment. But the passage I have just quoted makes it abundantly plain that, 
as used in common speech, “income” has a very wide connotation, at least in the 
United States of America. I next turn to the case of Merchants’ Loan & T. Co. 
v. Smietanka!. Now, in this case, what was held was that the gain derived from a 
single isolated sale of personal property, which had appreciated in value during a 
series of years, was income within the meaning of the 16th Amendment to the Consti- 
tution. This really is on all fours with what is sought to be taxed under Act XXII of 
1947 in India as a capital gain ; and if this was Héld to fall within the ordinary plain 
meaning of the word "income" in Amendment 16 to the American Constitution, I 
am quite unable to see why capital gains in India should not fall within the ordinary 
plain meaning of the word “income” in entry 54 of List I of the Seventh Schedule 
to the Government of India Act. Lastly, we have a decision in United States v. 
Stewarf®. Now, in this case, the facts were as follows. Under section 22 (a) of 
the Revenue Act of 1928, gains, profits and income derived from sales or dealings in 
property, whether real or personal, were taxable. The question was whether the 
profits and gains made by sale of farm loan bonds were subject to taxation. In- 
come derived from the bonds was exempted from taxation under section 26 of the 
Federal Farm Loan Act. Douglas J. observed [p. 44 (63)]:— 

“To be sure, ‘income’ is a generio term amply broad to include capital gains for purposes of 
income tax.” 
But then he proceeded to hold that seotion 26 of the Federal Farm Loan Aot did 
not exempt simply "income", but that it exempted the income * derived therefrom", 
and came to the conclusion that this particular income was not derived from mere 
ownership of the bonds but was derived from dealings or transactions in the bonds 
which is a wholly different thing. The observations of Mr. Justice Douglas also 
make it abundantly plain that the word “income” is a term of the widest possible 
import and is capable of including within its scope all actual receipts although they 
may have been obtained as a result of selling a capital asset.  . 

I am, therefore, of the opinion that the true meaning to be placed on the entry 
“Taxes on income” is income in the widest sense, and certainly income which would 
include ‘capital gains" as defined in s. 12B of the Indian Income-tax Act, which 
are gains actually realised as a result of sale, exchange or transfer. ‘That being so, 
the Legislature clearly had authority under entry 54 to legislate in respect of such 
capital gains as they have done by Act XXII of 1947, and, in my opinion, the Act 
is wholly intra vires. 

In this view, it becomes unnecessary for me to consider whether the Act is also 
valid under entry 56. But it has been urged that, if the Act is valid under entry 55, 
since entry 55 is applicable only to individuals and companies, we should put æ 
narrower interpretation on entry 54 and exclude from its scope what is included in 
entry 55. Now, if we have to give the widest meaning to the entries in the legislative 
liste, it is possible that a subject of legislation may well fall within the scope of more 
than one entry; and it does not appear to me to be at all necessary to interpret the 
entries in the legislative lists ag being mutually exclusive. A capital gain, in one 
sense, may be comprehended in the capital value of an asset; and may, looked’ at 
from the point of view of profit or gain, still be “income”. I do not, therefore, think 
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that it would be correct to place a narrow interpretation on entry 54 because the 
subject of legislation may conceivably fall within entry 55. For myself, I do not 
consider it necessary, in the view that I have taken, to consider whether this legisla- 
tion falls under entry 55. 

The result is that I agree with the answer suggested for the question referred to 
us, but for the reasons which I have stated. ' 


Pur Cunram. No order as to coste of this reference. 

Answer accordingly. 
Attorneys for applicants: Romer, Dadachanji, Sethna & Co. 
Attorney for respondent: N. K. Petigara. 





Before the Hon'ble Mr. M. C. Ohagla, Chief Justice, and Mr. Justice Tendolkar. 


8. C. CAMBATTA & CO. LTD. v. THE COMMISSIONER OF INCOME.TAX, 
BOMBAY CITY* 
Indian Income-tax Act (XI of 1922), Sec. 23A (1) —Private limited company $n which public not 
' substantially inierested—Iseue of bonus shares to members to extent of sixty per cent. of un- 
distributed profits of sumpsi ether tssue of such shares "distribution" within second 
proviso to 8. 28.4 (1)—Proviso to section, how to be construed. 

The asseaseo company was & private limited company in which the public were not “‘sub- 
stantially interested” within the meaning of the third proviso to s. 23A of the Indian Income - 
tax Aot, 1922. At an extra-ordinary general meeting of the company it waa resolved that 
bonus shares to the extent of one lac of rupees should be issued to the members out of the 
undistributed profits of the company. This sum of one lac of rupees represented more than 
sixty per cent. of the undistributed profits of the company for the accounting years. The 
Income-tax Officer passed orders under s. 28A. (1) of the Indian Income-tax Act, 1922, in 
respect of these accounting years. The assessee company contended that under the second 
proviso to s. 23A (1) of the Act “any” distribution of the assessable income is permissible, and 
that by giving bonus shares to the extent of one lac of rupees the assesses company had 
distributed more than arty per cent. of ite assessable income, and, therefore, the second 
proviso to s. 23A (1) of the Act was attracted and no order could be made under s. 23A (1) 
of the Act. On the question whether the issue of bonus shares by the assesseo company was 
“distribution” within the meaning of the second proviso to s. 23A (1) of the Act :— 

Held, that the expreasion “distribution” used in the second proviso to s. 23 A (1) of the 
Indian Income-tax Act has not been used otherwise than distribution as dividends ss used 
in s. 23 A (1) of the Act and, therefore, the issue of the bonus shares by the assesseo company 
was not “distribution” within the meaning of the second proviso to s. 23A (1) ofthe Act, and 
the assesseo company did not come within the ambit of the proviso. 

A. proviso is subsidiary to the main section and it must be construed in the light of the 
section itself. The object of the proviso is to carve out from the main section a olass or 
category to which the main section does not apply. But in carving out from the main s80- 
tion one must always bear in mind what is the class referred to in the main section and must 
also remember that the carving out intended by the proviso is from the particular class dealt 
with by the main section and from no other olass. 


Masses. Survax C. CAMBATTA & Co., Lirp., (assessee) was a company in which the 
public were not substantially interested within the meaning of the third proviso to 
8. 28A(1) of the Indian Income-tax Act. The share capital of the assessee company 
was Rs. 5 lakhs divided into 500 ordinary shares of Rs. 1,000/- each. Its subscribed 
capital was Rs. 2 lakhs divided into 200 shares of Rs. 1,000 each. It commenced 
business in 1922. Its accounting year was the calendar year. The profits assessed. 
to tax of the assessee company for the calendar years 1939, 1940, 1941 and 1942 were 
respectively Rs. 31,244, Rs. 28,315, Rs. 18,457 and Ra. 2,65,267. Assessments for 
the years 1942-43 and 1943-44 were respectively made on September 13, 1943, and 
March 29, 1946. After deducting the income-tax liability for the respective years, 
thé profits left for distribution amongst the shareholders were respectively 
Ra. 23,844, and Rs. 20,057, Rs. 12,405 and Rs. 1,05,267. The accounts of the calen- 
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dar years 1941 and 1942 were passed at the general meetings of the shareholders 
respectively held on October 14, 1942, and October 11, 1043. No distribution of the 
profits was sanctioned by the shareholders at the annual general meeting which 
passed the accounts of the four years 1939, 1940, 1941 and 1942. On March 31, 
1944, a resolution was passed by the shareholders at an extra-ordinary general meeting 
sanctioning the distribution of Rs. 1 lakh amongst the shareholders in the shape of 
bonus shares. 

The Inspecting Assistant Commissioner acting under s. 23A(2) of the Act issued 
notices to the assessee company on February 27, 1948, in regard to the calendar 
year 1941 and on March 5, 1948, in regard to the calendar year 1942. 

The Income-tax Officer after obtaining the approval of the Inspecting Assistant 
Commissioner passed orders under s. 23A(1) in respect of calendar years 1941 and 
1942 respectively on February 28, 1948, and August 30, 1948. These orders were 
challenged by the aasessee company before the Appellate Tribunal on various 

unds 


The Tribunal held that the issue of the bonus shares by the assessee company was 
not a distribution of profits as dividends as required by s. 23A(Z) of the Indian Income- 
tax Act. It further held that assuming that the issue of bonus shares was a distribu- 
tion of profits, it did not affect the order passed by the Income-tax Officer under s. 
283A(1) of the Act in respect of calendar year 1941 since the distribution was not made 
within six months of the date of meeting, namely October 14, 1942, but inasmuch 
as the distribution was within six months of October 11, 1943, the order of the In- 
come-tax Officer under s. 23A(Z) in respect of the calendar year 1942 was not validly 
passed. The Tribunal observed in its order as follows: — 

“The point for determination is what is meant by the word “dividend”. The ordinary 
dictionary meaning of “dividend” is ‘sum payable as profit of joint stock company”. In another 
ease before the King’s Bench, “dividend” waa defined as a “right of a shareholder to receive his 
aliquot portion of the profits of the undertaking”. Therefore, in our opinion, a dividend must 
necessarily involve a release of a part of the profite of a company to its shareholders In the 
present case it can hardly be disputed that there has been no release of any part of the profita 
of the company to its shareholders. It has been held in various cases that by the issue of bonus 
shares, a shareholder does not get anything more than what he had before the issue of the bonus 
shares. A shareholder's interest in the company is not reduced by the issue of the bonus shares. 
In our opinion, by the issue of the bonus shares the company did not distribute any dividend to 
its shareholders. It was a distribution of bonus shares. If the assessee company’s contention 
that a dividend was declared and distributed to the shareholders waa to be accepted, the dividend 
income would naturally be assessable in the hands of the shareholders. In the present case the 
receipt of the bonus shares cannot be assessed in the hands of the shareholders as income or income 
from dividend. According to the assessee company ıt declared a dividend which could not be 
assessed in the hands of shareholders. If such a dividend was assessable in the hands of the 
shareholders there would be no object in passing an order under s. 23A of the Income-tax Act 
as the income would have been already brought to tax”, 

The questions of law referred to the High Court were :— 

(1) Whether the issue of bonus sharea by the assesses company is distribution of profits 
as dividends as required by s. 23A (1) of the Indian Income-tax Act t 

(2) If the answer to the first question is in the affirmative, whether any distribution of 
profits after six months of the annual meeting dated October 14, 1942, could be a legal bar to 
the passing of an order under s. 23A (7) of the Act ? 


The reference was heard. 


R. J. Kolah, with N. A. Palkhiwalla, for the applicants. 
G. N. Joshi, with O. K. Daphtary, Solicitor General, for the respondent. 


CHaGLA C. J. The assessee company is a company in which the publio'are not 
“substantially interested” within the meaning of the third proviso to s. 23A of the 
Indian Income-tax Act. It appears that with regard to the assessment year 1942. 
43 (accounting year 1941) and the assessment year 1943-44 (accounting year 1942) 
general meetings were held on October 14, 1942, for passing the accounts of the year 
1941, and on October 11, 1943, with regard to the accounts of the year 1942. On 
March 31, 1944, at an extraordinary general meeting of the company it wag resolved 
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that bonus shares to the extent of one lakh of rupees should be issued to the mem- 
bers out of the undistributed profits of the company. Now it is not disputed that 
this sum of one lakh of rupees represents more than 60 per cent. of the undistributed 
profita of the company for the years 1939, 1940, 1941 and 1942, which undistributed 
profits aggregated in all to Rs. 1,61,569. On June 12, 1945, the Income-tax Officer 
wrote to the company pointing out that the company had not distributed as dividends 
60 per cent. of the assessable income of the oompany as required by s. 2834 and he 
intimated to the company that he proposed to take action undor that section. The 
company replied to this letter, but ultimately the Income-tax Officer passed orders 
under s. 23A(7) in respect of accounting years 1941 and 1942 on February 28, 1948, 
and on August 30, 1948, respectively. These orders are the orders that are being 
challenged by the assessee company. 

Now in order to understand the nature of the challenge it is necessary to apprecite 
the scheme of s. 23A of the Act. The object of the Legislature is clear from this 
section, and it is the object of the Legislature that every company in the nature of 
a private limited company in which the public are not substantially interested should 
distribute as dividends its assessable income to the extent of 60 per cent., and this 
distribution must take place within six months of the meeting before which the 
accounts of the previous years were laid. If this is not done, then power is given to 
the income-tax authorities to declare that the whole of the assessable incom» of the 
company had been distributed as dividends and on that basis the proportionate 
share of each shareholder in the dividends shall be included in the total income of the 
shareholder for the purpose of assessing his income. Therefore, if the company 
distributes less than 60 per cent. of the assessable income as dividends, then by a legal 
fiction the whole amount of its undistributed profits is deemed to have ben dis- 
tributed and the shareholders are taxed on the basis of that distribution. Now it 
must beborne in mind that the distribution of the assessable income of the company 
is to be by way of dividends. “Dividend” is defined as any distribution by a 
company of accumulated profits, whether capitalised or not,if such distribution en- 
tails the release by the company to its shareholders of all or any part of the asssta 
of the company, or, a distribution which may not entail such release. Therefore, 
a company may distribute its profits by bonus shares, in which case & shareholder is 
entitled to a share in the increased capital of the company. By that method the 
company capitelises its profits, and to the extent that capital is increased it issues 
bonus shares and distributes them amongst its shareholders. Such a distribution 
does not entail a release of any of the company's assets because the assets which were 
represented by the accumulated profite continue to remain as part of the company's 
assets, the only difference being that instead of the assets being profits they are capita- 
lised and become part of the capital of the company. But when the company dis- 
tributes its profits by declaring dividends to its shareholders which dividends are 
made payable by the company, then undoubtedly when the dividends are paid the 
company releases part of its assets. This distinction is clear and well-sattled. 

Now it is clear that what section 23A(1) contemplates is a distribution by the 
company of its assessable income, reduced as laid down in that section, by m3ans of 
dividends. In other words an obligation is cast on the company which comes within 
the purview of this sub-clause to release its assəts to the extent atleast of 60 per cart. 
of its assessable income by declaring dividends in favour of the shareholders. The 
object of Sees this is clear. The company pays inoom»-tax and super-tax on its profits. 
But the Legislature wants to aim at the tax which the shareholder is liable to pay 
when he has got to show dividends received by him in his own asssssmaut. This aim 
of the Legislature is carried out by insisting upon dividends being paid to the share- 
holders to the extent of 60 percent. The penalty imposed in default is that the whole 
of its assessable inoom» msy bs declared as having bs»en distributed as dividends and 
the shareholders would bs liable to have their proportionate share of the dividands 
included in their own assessment and a vicarious liability is cast upon the company 
under s. 23 A (3)(#t) by which the tax payable in respect of the dividend declared under 
the penal provision of s. 23A(Z) oan be recovered from the company if ib cannot be 
recovered from the shareholder himself. 

Now there is no dispute here that as far ass. 23A. is concerned the company failed to 
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discharge the obligation cast upon it by that sub-section. No profits were distributed 
as dividends by the company at all, and therefore the order made by the Income-tax 
Officer under s. 23A was a perfectly proper and competent order. But what is 
relied upon by the assessee company is, not the section but the second proviso to 
sub-s. (1) which lays down that 

"no order under the sub-section shall be made where the company has distributed not less 
than fifty five per cent. of the assessable income of the company...unless the company, on receipt 
Of & notice from the Income-tax Officer that he proposes to make such an order, fails to make 
within three months of the receipt of such notice a further distribution of its profits..so that 
the total distribution made is not less than sixty per cent., of the assessable income of the company 
ofthe previous year concerned.” 
The contention of Mr. Palkhiwalla is that what is required by the proviso is a distribu- 
tion of not leas then 55 per cent. of the assessable income, and the further contention 
is that this distribution is in no way conditioned by the limit of time laid down in 
s. 23A(1). Therefore, according to him if a company distributes (not necessarily as 
dividends, but merely distributes) not less than 55 per cent. of its assessable income and 
if such distribution tak: s place any time before the order under s. 23A is made, then the 
proviso is satisfied and there is an obligation upon the Income-tax Officer to serve 
the company with a notice which would enable it to raise its distribution from 55 per 
cent. to 60 per cent in which case. no order under s. 23A can be made. Mr. Palkhi- 
walla’s contention is that in this case by giving bonus shares to the extent of one lac 
of rupees at the extra-ordinary general meeting on March 31, 1944, the assessee has 
distributed more than 60 per cent. of its assessable income and therefore the proviso is 
attracted and no order can be made under s. 22A(1). Now the whole of this argu- 
ment is rendered possible by the unfortunate omission on the part of the Legislature 
to use the same expression in the proviso which it has used in the sub-section. In the 
sub-section the Legislature has clearly indicated that the distribution must be as 
“dividends” ; but in the proviso the distribution referred to is not “as dividends” 
and that makes it possible for Mr. Palkhiwalla to contend that whereas in the main 
section distribution must necessarily be as dividends, when we come to the proviso 
“any” distribution of the assessable income is permissible provided it is not less than 
60 per cent., so that even if the assessable income is distributed by means of issue of 
bonus shares, the proviso is satisfied. Now Mr. Palkhiwallaisright in saying that in & 
fiscal statute the Court should not permit a wider or a more extensive obligation to be 
cast upon the subject than the clear language of the fiscal statute lays down. He is 
also right in saying that the Court should be anxious to see that the State clearly 
establishes that any imposition of tax or any obligation falls clearly within the 
language of the fiscal statute. If liability to tax or any obligation cannot be clearly 
brought within the ey or ambit of any particular section of the statute, then the 
State must fail and the Court must decide in favour of the subject. These are 
indeed well-known and well-recognised principles and the Courts never deviate from 
these principles. But it is equally the duty of the Courts to see what is the Lgislature 
aiming at by enacting a particular statute. Fortunately in this case there is no doubt 
or ambiguity, the benefit of which can be given to the subject, as far as s. 23.A(Z) is 
concerned. As I have pointed out before, the scheme is clear, the obligation is cate- 
gorical, and the penalty in case of default certain. The proviso on which reliance is 
placed is not an independent section which calls for a construction entirely removed 
and detached from the construction that we have placed on s. 23A(Z). If the proviso 
were an independent section by itself, then undoubtedly the loose expression used in it 
would have calied for a proper construction and interpretation from us. But it 
must not be forgotten that a proviso is subsidiary to the main section and it must be 
construed in the light of the section itself. The object of the proviso, as it has so 
often been stated, is to carve out from the main section a class or category to which the 
main seotion does not apply. But in carving out from the main section one must 
always bear in mind what is the class referred to in the main seotion and must also 
remember that the carving out intended by the proviso is from the particular class 
dealt with by the main section and from no other class. Therefore, the main topic 
with which the section deals is the topic with regard to the distribution as dividends 
of the 60 per cent. of the assessable income of the company. To my mind it is in- 
arguable that the proviso can possibly deal with an entirely different topic or subject 
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matter; because, if we were to give the interpretation to the proviso for which 
Mr. Palkhiwalla contends, the proviso would be dealing with the distribution of the 
assessable mcome not as dividends but distribution otherwise than as dividends. 
Tt is clear that taking the section and the proviso together the object is to give a sort 
of locus penitentiae to the assessee when he has failed to declarenot less than 55 per 
cent. of the assessable income as dividends. That failure is trifling inasmuch as the 
obligation upon him is to declare 60 per cent. In order to avoid the serious penalty 
of the whole of 100 per cent. of the assessable income being declared as dividends the 
law permits the company within a period laid down in the proviso to make up the 
difference between the 60 and 55 per cent. by increasing the distribution as dividends 
to 60 per cent. This construction and this object is farther clarified by reason of the 
fact that the proviso lays down that the Income-tax Officer has to give a notice to the 
company that he proposes to make such an order in cases where the distribution is not 
less than 55 per cent. “Any such order" can only be an order contemplated by s. 23A. 
Therefore, when the Income-tax Officer ie satisfied that the obligation cast upon the 
company under s. 23A has not been discharged he is bound to make the order. But 
when he finds that the distribution although not in accordance with s. 23A(1) is 
not less than 55 per cent. of the assessable income, he is compelled by law to issue 
a notice to the company to give the company an opportunity to make up the 
difference between 60 per cent and 55 per cent. In my opinion it is impossible to 
accept the contention that in the proviso the expression “distribution” has been used 
otherwise than distribution as dividends as used in the sub-section. Ifwe were to 
give that interpretation to the expression “distribution” in the proviso, it would 
wholly stultify the object of the Legislature as laid down in s. 23A(Z) because by means 
of the proviso a private company would bedoing exactly what s. 32A(1) says it cannot 
do. By resorting to the proviso it may fail to distribute as dividends any profits 
and capitalise all its profite, whereas the section itself says that it must distribute as 
dividends at least 60 per cent of the assessable income. I do not think that we are 
called upon to give this startling interpretation to the proviso merely because the 
Legislature has not repeated in the proviso “distributed ae dividends" though this 
expression is used in the sub-section itself. I again say that the position might have 
been very different if the proviso had taken theshape of an independent section, but 
inasmuch as it has not, but is subsidiary to the main section, one cannot overlook the 
main section, and when one looks at the main section, one cannot overlook the object 
of the Legislature in enacting this sub-section. Besides we have to construe this 

roviso also in the light of sub-s. (£) of s. 23A, which provides that where tax has 
been paid in respect of any undistributed profits and gains of a company under s. 23A, 
and such profits and gainsare subsequently distributed in any year, the proportionate 
share therein of any member of the company shall be excluded in computing his total 
income of that year. Now the use of the expression “distributed” in this sub-section 
makes it clear that whenever the Legislature has used “distributed” with reference to 
assessable profits or gains of the company in s. 23A, ithasalways used itin the sense of 
“distributed as dividends.” Therefore, the whole of s. 23A deals with distribution of 
the assessable income or profit or gains of a company which comes within the ambit of 
8. 23A as dividends and not in any other sense. If that be the true interpreta- 
tion of the proviso, then it is clear that the assessee company did not distribute as 
dividends any amount not less than 55 per cent. of its assessable income and there- 
fore it cannot come within the ambit of the proviso. 

It is unnecessary to decide the other question which has been raised before us 
viz., whether assuming that distribution had taken place ascontemplated by the 
proviso whether that distribution had to be within the period laid down in s. 23A(1). 
As there is no distribution at all as contemplated by the proviso in the case before us 
the question whether it was made within time does not arise. 

Now the question raised by the Tribunal for our decision really does not properly 
arise on the statement of the case. The question is: 

“Whether the issue of bonus shares by the assessee company is distribution of profite as 
dividends as required by s. 28A (1) of the Indian Income-tax Act?” 
Now this question really answers itself and there is no dispute either between the 
Commissioner and the assessee that the issue of bonus shares can never be regarded 
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as distribution as dividends as required by s. 23A(1). The real question that arises 
is: 
“Whether the issue of bonus shares by the assessee company was ‘distribution’ within the 

meaning of the second proviso to s. 28A. 1" 
We, therefore, reframe the question accordingly and having reframed it answer the 
question in the negative. The second question which relates to the distribution of 
profite after six months after the annual meeting of the company dated October 
14, 1942, does not arise in view of what we have stated in our judgment.  Assessee 
to pay the costs of the reference. No order on the notice of motion ; no order as to 
the costs of the notice of motion. 

Attorneys for applicants: Gagrat & Co. Answer accordingly. 

Attorney for respondent: N. K. Petigara. 


Before the Hon'ble Mr. M. O. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. DURGA KHOTE.* 

Indian Income-taz Act (XI of 1922), Secs. 7, 10-—Assessee entering into contracts with various film 
companies for acting in films—-Whether assessee’s income represents “salaries” paid by film 
companies or whether income arises out of practice of assesse'e profession. 

The asseasee in order to carry out her profession of a film actrees entered into various 
contracts for serving with several film companies. The contracts were to the effect that her 
services were lent for the purpose of acting in different films at a certain remuneration fixed 
in the contracts. On the question whether the assessee's income represented “salaries” 
paid by the various film companies and fell to be computed under s. 7 of the Indian Income- 
tax Act, 1922, or whether her income arose out of the practice of her profession and fell under 
s. 10 of the Act :— 

Held, that the assessee had not given up her profession and had not exchanged her pro- 
fession for any service, and, therefore, her income should be computed under s. 10 and not 
under s. 7 of the Indian Income-tax Act. 

The mere establishment of relationship of master and servant is not sufficient when deal- 
ing with & person who is practising & profession, because in the course of the practice of that 
profession ib may become necessary for the person to get himself or herself engaged to a 
particular master temporarily, But even while she is so engaged, he or sheis really practis- 
ing his or her profeasion and the service is merely incidental to that profession. The position 
18 different when & professional person permanently accepts an employment and exchanges 
his profession for service. 

Davies (H. M. Inspector of Taxes) v. Braithwaite!, followed. 

OnE Mrs. Durga Khote (asseasee), was a wellknown film actress. Her income for 
the financial year ending March 31, 1945, was computed under s. 7 of the Indian 
Incom-tax Act by the income-tax Officer at Rs. 1,20,748 after making an allowance of 
Rs. 8,000 on account ot expenses such as for costumes, conveyances, for the assessment 
year 1046-46. 

In the year of account the aesessee was under contracts of service with several 
cinema companies. Under a contract dated July 7, 1944, with the Prabhat Co., she 
was engaged as an artist for two pictures for a period of 6 months from October 1, 
1944. Her salary was fixed at Rs. 6,000 p.m. free of income-tax. It was agreed 
between the assesseo and the Prabhat Film Co. that from November 1, 1944, on- 
wards she would be allowed to work “for one picture outside” but that the Prabhat 
Fim Co. should have “the first preference for work.” There was & contract of 
service dated April 4, 1944, with India Film Circuit (Famous Films). Under that 
contract the assessee was to be paid a lump sum of Rs. 21,000. The following clauses 
of the contract are relevant :—- 

“We are already aware of your contract with Pradegp Pictures, Star Productions and the 
remaining work of the Ramnik Productions and we shall allow you to finish their work adjusting 
our programme of shooting accordingly.” 

* Decided, September 11, 1951. Income- 1 (1933) 18 T. C. 198. 
tax Reference No. 21 of 1961. 
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You shall attend the rehearsals and shootings on the day punctually and give all your entiro 

attention towards the work for which your services have been engaged.” ) 

There was another contract dated March 29, 1044, with Ramnik Productions. 
Under this contract the assessee was engaged for 3 months. The following clause in 
the agreement is material :— 

“that you agree to attend studios regularly as per company’s notice for shooting (indoor 
as well as outdoor) in the day as well as in the night. And also to attend studios for rehearsals 
according to the Director’s instructions”. 

There were 2 or 3 other similar contracts. 
The assessee's income was computed by the Income-tax Officer as follows :— 


Remuneration from : 4 
I Prabhat Film Co... "m .. Net a 30,000 
Tax thereon a.  .. 0. 0€ .. 18,809 5 
Gross ——— —— 43,309 
O Famous Films vi a Pay a m 21,000 
III Star Productions s .. Net ae 10,000 
Tax thereon xs ava a's 22 ts 1,057 
————— 11,057 
IV : Pradeep Pictures .. oe oe E ae 32,000 
.V Ramnik Productions is sx s s 21,833 
1,29,748 


. On appeal by the assessee the Appellate Assistant Commissioner relying upon 18 
T.C. 198 held that the assessee's income should have been computed under s. 10 of the 
Indian Income-tax Act and allowed further expenses to the extent of Rs. 4,500 under 
8. 10(2) of the Act. On an appeal filed by the Department, the Tribunal agreed with 
the Appellate Assistant Commissioner that the assessee's income should be computed 
under s. 10 of the Indian Income-tax Act, and observed as follows in its order :— 

“It is contended by the Departments! Representative that the English case cannot be a 
safe guide for the purpose of interpreting the Indian Income-tax Act. We agree in so far as this 
general observation is concerned. Mr. Justice Rowlatt held in that case that the income of an 
actress fell to be computed under Schedule D. Case IT, and not under Schedule E as contended by 
the actress. The scheme of the Indian Income-tax Act is different from the echeme of the English 
Income-tax Act. The judgment of Mr. Justice Rowlatt is very instructive. Without laying 
down any hard and fast rule we may say that the income under the head ‘Salaries’ corresponds 
to the income under Schedule E in tha English Income-tax Act as amended by the English Finance 
Act of 1022. We are unable to accept the proposition that the aasessee was an employee of the 
various companies whom she had agreed to serve as an artiste. The head "Salaries" is meant to 
tax the Income of a person who may be called a servant of an employer. The person to bo 
assessed under the head “Salaries” must be holding an employment. The following observations 
of Mr. Justice Rowlatt are pertinent :— 

"When "employment" is used in connection with a profession or vocation it means the way 
aman busie» himself, and when you get it into Schedule E you are beginning to use the word with 
a different value and you use it as something mara or less analogous to an office and conveniently 
amenable to the scheme of taxation which is applied to offices as opposed to the earnings of a man 
who is making what he can.’ 

We are, therefore, of opinion that the Appellate Assistant Commissioner’s view that the 
agsessee's income fell to be assessed under the head “Business, profession or vocation” is correct.” 

The following questions of law were referred to the High Court :— 

(1) Whether the asseasee’s income fei] to be computed under 8. 7 of the Indian Income-tax 
Act or s. 10 of the Indian Income-tax Aot? 

(2) Is outeide evidence as to what the parties meant admissible for the interpretation of 
the assessee's contract with the Prabhat Film Co ? 

(3) 1f not, whether on the true interpretation of the asseesee's contract with the! Prabhat 
‘Film Co. the expression “free of income-tax" meant, that the Prabhat Film Co., would only pay 
the taxes on the remuneration fixed in the contract of service or whether the Prabhat Film Co. 
agreed to pay such remuneration to the assesace as would leave to her after the payment of taxes 
the amount stated in the contract ? 


The reference was heard. 
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G. N. Joshi, for the applicant. 
N. A. Palkhiwalla, with Sir Jamshedji Kanga, for the respondent. 


CuaaLA C. J. The only question that arises on this reference is whether the asses- 
see’s income falls to be computed under s. 7 or s. 10 of the Indian Income-tax Act. 
The assessee Mrs. Durga Khote is admittedly a well-known film actress. In the year 
of account which is 1944 she entered into various contracts for serving with several 
film companies and the contre cts were to the effect that her services were lent for the 
purposes of acting in different films at a certain remuneration fixed in the contracts. 
The contention of the Department was that her income represented “Salaries” paid 
by the various film companies and she should show her return under s. 7 and not 
under s. 10. On the other hand the contention of the assessee was that her income 
arose out of the practice of her profession, which was that of a film actress, and there- 
fore, her return was rightly shown under s. 10. The Tribunal upheld the contention 
of the assessee, 

Mr. Jo,bi's coatention is that if you look at the terms of the contracts, it is clear 
that a relationship of master and sarvant is established between the film companies 
and the 198288 26, and according to him if that relationship is established, then the assessee 
is a salaried servant of the film companies and the incomeshe received was in the nature 
of her salaries. Now, the mere establishment of relationship of master and servant 
ig not sufficient when we are dealing with a person whois practising a profession, 
because in the course of the pract ce of that profession it may become necessary for 
the person to get himself or herself engaged to a particular master temporarily. But 
even while he or ghe is so engaged, he or she is really practising his or her profession and 
the servicé is merely incidental to that profession, The position is different when a 
professional person permanantly acceptsan employment and exchanges his profession 
for service. It is clear on the facts of this case that Mrs. Durga Khote was not giving 
up her profession and was not exchanging her profession for any service. It is in 
order to carry out her profession of a &otress that she entered into various con- 
tracts with the film companies. Her empoyment was temporary and incidental to 
her profession and she had no intention permanently to engage herself with any 
company. She was completely fancy free aft r her contracts with the film companies 
were carried out to lend her services to any other company she desired. It is difficult 
to see how on the facts of this case it can ever be stated that she exchanged her pro- 
fession for service and ceased to practise her gean and became a salaried servant 
of the various film companies, with whom she was working in order to practise her 
profession. Really speaking no authority is needed to establish this proposition, but 
there is a direct decision of English Courts in Davies (H. M. Inspector of Taxes) v. 
Braithwaite!. That was also a case of an actress and Rowlatt J. with respect rightly 
laid down the principle which should be applied to cases of this sort and this is what 
the learned Judge says ( p. 200): í 

“,..what T say is that it seems to me that where one finds a method of earning a livelihood which 

does not contemplate the obtaining of a post and staying in it, but essentially contemplates a 
series of engagements and moving from one to the other—and in the case of an actor’s or actress'g 
life it certainly involves going from one to the other and not going on playing one part for the 
reat of his or her life, but in obtaining first one engagement and then another, and a whole series 
of them-—then each of these engagements could not be considered an employment, but is a mere 
engagem ent in the course of exercising a profession...” 
If Mr. Joshi were right, then even when a lawyer engaged himself to conduct a case 
he would cease to be practising a profession and would be employed by his olient for 
the purpose of conducting his case. I hope such a suggestion will never be made 
that a lawyer ever becomes a servant of his client by thus carrying out his work and 
ceases to be practising his profession. 

The result is that we must hold that the assessce's income must be computed under 
8. 10 and not uader s. 7 of the Inoom»-tax Act. We, therefore, answer the ques- 
tions referred to us in the following manier. 

Question No. 1: Under s. 10 of the Act. 


1 (1933) 18 T, C. 198. 
L.R.—14 
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* The second and the third questions do not, therefore, arise, and need not be answer- 
ed. The Commissioner to pay coste of the reference. 


Answer accordingly. 


Attorney for Commissioner: N. K. Petigara. 
Attorneys for respondent : Manilal, Kher, Ambalal & Co. 


‘Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr, Justice Tendolkar. 
COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. AGARWAL & CO.,* 
Indian Income-tan Act (XI of 1922)—Apportionment of $ncome——Managing agents of mill company 

receiving commission on profits after annual taking of accounts of mill company—Managing agents 
transferring agenoy to assesses with all tts rights and benefits on December 1, 1943— Managing 
agenoy commission for 1943 paid to assessee—Whether assesses liable to pay tax on whole of 
agency commisston—Oommission whether liable to be apportioned between managing agents 
and assesses. 

Under a managing agency agreement between a mill company and its managing agents a 
commission of certain per cent. per annum on the annual net profits of the mill company was 
fixed as remuneration of the managing agents and the commission was to be paid after the 
annual accounts of the mill company had been passed by the shareholders. The managing 
agents (assignor) on September 3, 1043, agreed to transfer their managing agency to the assessee 
company for a consideration. All rights and benefits under the managing agency agreement 
were to be assigned to the assessee by the assignor. ‘The assesses was also to'receive commis- 
sion payable by the mill company to the assignor on profite forthe calendar.year 1948. 
The managing agency changed hands on December 1, 1948, and the managing agency com- 
mission for the year 1943 was paid to the asseesse in 1944. The Income-tax authorities 
taxed the entire commission in respect of the calendar year 1943 in the hands of the assessee, 
alleging that the income had accrued only at the end of the calendar year, and, therefore, the 
assesseo should be taxed in respect of the whole of that income, On the question whether the 
assesseo was liable to pay tax on the whole of the agency commission or whether the tax 
was payable both by the aesessee and the assignor on a proper apportionment being made 
between the assesses and the assignor of the amount received by the assessee :— 

Held, that this was a case of assignment by the assignor of part of the income which they 
had already earned by working as managing agents for eleven months, and, therefore, the 
commission was liable to be apportioned between the assessee and the assignor. 

In order to attract the provisions of the Indian Income-tax Act and in order to levy 
inoome-tax, it is not enough to enquire when a particular income accrues. What is more 
important, and what is more pertinent, is to enquire whose income it is which is sought to be 
taxed. - 

Receipt by itself is not sufficient to attract tax ; it is only receipt as “income” which can 
attract tax. 

If an income is assigned by a person to another, in respect of that income it is not the 

who ig liable to pay tax but the assignor. The assignee receives the income not by 
reason of the fact that it is his income, but he receives it by virtue of the assignment. His 
title to the income arises not by reason of the fact that he has earned it, but by reason of the 
fact that there is an assignment in his favour. 

The Commissioner of Hwcess Profits Tam v. P. N. Mehta & Sons‘, Salt and Industries 
Agenotes, v. Commissioner of Income-taz*, Hiralal Kalyanmal v. Commissioner of Income-taz, 
Bombay? and Rowneon, Drew and Glydesdale, Ltd. v. The Oonwntssioners of Inland Revenue‘, 


"Parking v. Warwick (H. M. Inspector of Taxes), referred to. 
Siz Eywarp Sassoon and others were the managing agents of the E. D. Sassoon 
United Mills Ltd. under an agreement dated February 24, 1020, the relevant portions 
of which were as follows :— 


*Decided, September 12,1951. Income-tax 2 (1949) 52 Bom. L. R. 84. 

References Nos. 24 and 27 ot 1951. 3 (1942) 45 Bom. L. R. 115 
1 (1050) I. T. R. No. 10 of 1950, decided 4 (1981) 16 ‘I, C. 595. 
19. 


by Chagia C. J., and Tendolkar J., on Oetober 5 (1048) 25 T. C. 4 
19, 1950 (Unrep.). : 
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The said Sir Edward Sassoon, Mayer Elias Sassoon, Elico Victor Sassoon and Abraham Jacob 
Raymond and otber person or persons for the time being constituting the said firm of 
Mersrs E. D. Sassoon & Co. and their assigns (hereinafter unless otherwise designated called the 
said firm) shall be the Agents of the said company for a period of 30 years from the date of regis- 
tration of the said company and thereafter until they shall reaign or be removed from the office 
by & special resolution of the said company. 

2. The remuneration of the ssid firm as such agents shall be as follows :— 

(a) A commission of 7} per cent. per annum on the annual net profits of the said com- 
pany after making all proper and necessary allowances and deductions from revenue for work- 
ing expenses chargeable against profits, PRovibED HOWEVER thatif in any year no such ` 
commission ia earned or it falls short of Rs, 1,20,000 the said company will pay to the said firm 
a gum sufficient to make up the minimum remuneration of Rs. 1,20,000 per annum on account of 
such commission. , 

(b) In caloulating the net profits of the said company for the purposes of the last preceding 
olauge, no deduction shall be made from profits for income-tax, super-tax or excess profits tax, 
or any other tax that may be imposed by the Government hereafter, or for depreciation or in 
respect of any amount carried to the various accounts referred to in sub-cl. 16 of cl. 118 of the arti- 
cles of association nor shall any deduction be made for expenditure on capital account. 

(d) The said commission shall be duetothe said firm yearly on the 31st day of Maroh in each 
and every year during the continuance of this agreement, and shall be payable and be paid 
immediately after annual accounta of the said company have been passed by the shareholdera. 

10. It shall be lawfnl for the said firm to assign this Agreement and the righte of the said 
firm hereunder to any person, firm or company having autbority by its constitution to become 
bound by the obligations undertaken by the said firm hereunder and upon such assignment being 
made and notified to the said company shall be bound to recognise tho person or firm or company 
aforesaid as the Agents of the said company in like manner as if the name of such person, firm or 
company had appeared in these presents in lieu of the names of the partners in the said firm and 
as if such person, firm or company had entered into this Agreement with the said company and 
the said company shall forthwith upon demand by the said firni enter into an agreement with the 
person, firm or company aforesaid appointing such person, firm or company the Agents of the 
said company for the then residue of the term outstanding under this agreement and with the like 
powers and authorities remuneration and emoluments and subject to the like terms and conditions 
as are herein contained. 

Il. It shall be lawful for the said firm to assign the whole or any portion of their earnings 
as aforesaid without thereby in any way affecting their appointment aa such Agente as afore- 


said. 

Sir Edward Sassoon and others constituted themselves into a private limited 
company known as E. D. Sassoon & Co. Ltd. A fresh managing agency agreement 
was, therefore, entered into on October 2, 1934, between E. D. Sassoon United Mills 
Ltd. and E. D. Sassoon & Co. Ltd. This agreement was substantially on the same 
terms as the agreement of February 24, 1920. Negotiations for the transfer of the 
managing agency agreement took place between E. D. Sassoon & Co. Ltd. and one 
Tansukhrai M. Karandia who wasa partner in the firm Agarwal & Co. (a&sessee). The 
terms of the transfer of the managing agency were agreed upon in a letter dated 
September 3, 1943, written by E. D. Sassoon & Co. Ltd. to Tansukhrai M. 
Karandia. Paragraph 8 of the letter was as follows :— 

"In the event of this transaction being completed in its entirety as aforesaid, you will be 
entitled to receive the commission payable by the Mill Company under the Managing Agency 
Agreement on the profits of the calendar year 1943.” 


E. D. Sassoon & Co., Ltd., assigned the managing agency agreement to the assessee 
firm under & deed dated January 20, 1945, but the managing agency changed hands 
with effect from December 1, 1943. The assessee firm purchased the right of E. D. 
Sassoon & Co. Ltd. in the managing agency agreement for Rs. 57,80,000. 

The commission payable by E. D. Sassoon United Mills Ltd. to the managing agents 
amounting to Re. 27,04,504 in respect of the calendar year 1943 was paid to the 
assessee firm in 1944. 

The Income-tax Officer taxed the entire commission in respect of the calendar 
year 1943 in the hands of the assessee firm. The Appellate Assistant Commissioner 
on appeal upheld the order of the Income-tax Officer. On appeal by the assessee 
firm the Appellate Tribunal decided that the commission should be apportioned 
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between E. D. Sassoon & Co. Ltd. and the assessee firm and that the assessee firm 
shculd be made liable to pay tax on the commission earned between December 1, 
1943, and December 12, 1943. I 
The Income-tax Offiecr assessing E. D. Sassoon & Co. Ltd. taxed the commission 
earned by it on a proportionate basis. E. D. Sassoon & Co. Ltd. preferred an appeal 
to the Appellate Tribunal. The Tribunal upheld the order of the Income-tax 
Officer. The following question was referred to the High Court at the instance of 
E. D. Sassoon & Co. Ltd. : 
“Whether in the circumstances of the case, was the managing agency commission liable to bo 
apportioned between the assessee company and tho assignee ?” 
The Commissioner of Income-tax referred the same question which arose out of the 
facta stated above, namely the question:— ` 
“Whether in the circumstances of the case, was the managing agency commission liable to be 
apportioned between the assessee firm and the assignor?" 


Both these references were heard together. 


I. T. Ref. No. 24/51. G. N. Joshi, with Sunkerset, for the applicant. 
I. T. Ref. No. 24/51. N. A. Palkhiwalla, with B. A. Palkhiwalla, for the respon- 
dents. 
I. T. Ref. No. 27/51. Sir Jamshedj Kanga, with D. H. Dwarkadas, for the 
SEP 
. T. Ref. No. 27/51. G. N. Josh, with J. B. Dadachanji, for the respondent, 


CnaaGLA C. J. These two references raise the same question of law which arises 
out of an assignment made by the managing agents of the E. D. Sassoon United Mills 
Ltd. in favour of the assessee company, and the question relates to the managing 
agency commission received by the assessee company. 

The facts briefly are that Sir Edward Sassoon and some others constituted a firm, 
and as a firm they were appointed the managing agente of the E. D. Sassoon United 
Mills Ltd. on February 24, 1020. This firm at a later date constituted itself into & 
private limited company, and, therefore, a fresh agency agreement was arrived at 
between the Mills and the limited company on October 2, 1934. This agreement was 
substantially on the same terms as the agreement of February 24, 1920. There were 
negotiations for the transfer of the managing agency between the private limited 
company, namely, Messrs. E. D. Sassoon & Co. Ltd., and one Mr. Tansukhrai M. 
Kari ndia, a partner of the assessee firm, and the terms of the transfer of the agenoy 
were agreed upon in a letter dated September 3, 1943, written by E. D. Sassoon & 
Co. Ltd. to Mr. Tansukhrai. In this agreement, the transaction which was to be 
: entered into was set out, and it was provided that, in the event of this transaction 
being completed in its entirety, the assessee firm would be entitled to receive the 
commission payable by the Mills under the managing agency agreement on the pro- 
fits for the calendar year 1943. E. D. Sassoon & Co. Ltd. assigned the managing 
agency under a deed dated January 26, 1945, but the managing agenoy itself changed 
hands from December 1, 1943. The managing agency commission for the year 
1948 amounted to Rs. 27,94,504, and this amount was paid to the assessee firm 
in 1044. The question that arises is whether the firm of Mebsrs. Agarwal & Co., 
to whom the managing agency was transferred, is liable to pay tax on the whole of 
this agency commission, namely, Rs. 27,94,504, or whether the tax is payable both by 
Mesars. Agarwal & Co. and by E. D. Sassoon & Co. Lid. on a proper apportionment 
being made between the firm and the limited company of the amount of Rs. 27,904,504. 
received by Messrs. Agarwal & Co. 

Now, turning to the managing agency agreement between Sir Edward Sassoon and 
others and the company, dated February 24, 1920, the relevant provisions are that 
the period of the agency agreement was fixed at30 years and a commission of 7} 
per cent. per annum on the annual net profits of the company, after making all proper 
and necessary allowances and deductions from revenue for working expenses charge- 
able against profits, was fixed as the remuneration of the firm as managing agents. 
But it was provided that if, in any year, no such commission was earned or if it fell 
short of Rs. 1,20,000, the company would pay to the firm a sum sufficient to make up 
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the minium remuneration of Rs. 1,20,000 per annum on aecount of such commission. 
In calculating the net profits of the company, the agreement provided that no re- 
duction should be made with regard to payment of taxes, eto. Then it was provided 
that the commission shall be due to the said firm yearly on the 31st March in each 
and every year during the continuance of the agreement and shall be payable and be 
paid immediately after the annual accounts of the company have been passed by the 
shareholders. Clause 10 of the agreement empowered the firm to assign the office 
of managing agents, and clause 11 empowered the firm to assign the whole or any 
portion of their earnings under the agreement without thereby in any way affecting 
their Appointment as such agents. By the deed of assignment dated January 26, 
1945, E. D. Sassoon & Co. Ltd. assigned to Agarwal & Co. all the rights an^ benefits 
as managing agents under the agre ment d ted F bruary 24, 1920. Now, the 
contention put forward by Mr. Joshi on b half of the Department is that, uad»r the 
ror agency agreement, no commission arises or accrues to the managing 
agents till the end of the year and on the ascertainment of the net profits. It is 
urged that the income of the managing agents is dspendent upon a ed sequ event, 
and that event is the ascertainment of profits at the end of every calendar year, and 
till the calendar year has expired and till the net profits have been ascertrinsd, no 
income whatever has bean earned by the managing agents. It is, therefore, sub- 
mitted that the sum of Rs. 27 lacs and odd received by Agarwal & Co. constituted 
wholly the income of that firm, and that, as they were appointed the managing 
agents from December 1, 1943, the managing agency commission accrued to them 
only on Dacember 31, 1943, when the profits were ascertained, and it was determined 
that the commission was payable to them in a particular sum. It is further urged 
that, when the managing agency agreement was transferred by E. D. Sassoon & 
Co. Ltd. on December 1, 1943, it was impossible to predicate that any commission 
had been earned at all, becauss, even thouzh the Mills might have made a profit 
for a period of 11 months, in the twelfth month there might have been heavy losses 
which would have had to be set off against the profits andno commission whatever 
would have been due to the managing agents except the minimum guaranteed under the 
managing agency agreement. It is, therefore, strongly urged that the income which 
is sought to be taxed by the Department accrued only at the end of the calendar 
year, and, therefore, Agarwal & Co. should be taxed in respect of the whole of that 
income. Now, there is an obvious fallacy in the argument advanced by Mr. Joshi. 
In order to attract the provisions of the Income-tax Act, and in order to levy in- 
come-tax, it is not enough to enquire when a particular income accrues. What is 
more important, and what is more pertinent, is to enquire whose income it is which 
is nought to be taxed. Assuming that this particular income accrued on the 31st 
of December and till the 31st of December there was nothing earned, even so, when | 
the income does accrue, the question still remains to be answered as to whose income ` 
it is which has accrued on December 31, 1943. The fact that the Income was received 
by Agarwal & Co., to my mind, is entirely irrelevant. Receipt by itself is not suffi- 
cient to attract tax; itisonly receiptas “income” which can attract tax. And, there- 
fore, what we have to decide is whether, when Agarwal & Co. received Rs. 27,904,504 
from the company, they reoeived it as their income, or they received it as some- 
one else's income, or they received it partly as their income and partly as the income 
of someone else. It is indisputable that, if they received the sum of Rs. 27,94,504 
not as their income but as someone else’s income, then the mere fact that they re- 
ceived it is not sufficient to bring them within the ambit of the Income-tax Act. 
Another proposition which should also seem to me to be indisputable is that, if an 
inecme js assigned by a person to another, in respect of that in®me it'is not the 
assignee who is liable to pay tax but the assignor. 'The reason again is obvious. 
Tke assignee receives the income not by rcason cf the fact that it is his income, but 
he receives it by virtue of the assignment. His title to the income arises not by 
reason of the faot that he has earned it, but by reason of the fact that there is an 
assignment in his favour. If these principles are borne in mind, then the solution 
of the problem which faces us in this reference should not be very difficult. 

Now, E. D. Sassoon & Co. Ltd. worked as the managing agents ot the E. D. Sassoon 
United Mills for & period of 11 months; Agarwal & Co. worked as the managing 
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agents for one month. The contract of managing agency was a contract of employ- 
ment by which the E. D. Sassoon United Mills employed E. D. Sassoon & Co. Ltd. 
as their managing agents, and under that contract of employment E. D. Sassoon 
& Co. Ltd. were under an obligation to render certain services to the Mills. It is 
impossible, in my opinion, to say that, when the commission was paid to Agarwal & 
Co. in respect of the calendar year 1943, no part of it was earned by E. D. Saesoon & 
Co. Ltd. although they had served ae the managing agents for 11 months. The 
commission was the result of the services rendered by the managing agents and was 
brought about by the work done by them which had resulted ultimately in the pro- 
fits from which the commission had to be ascertained. The mere fact that the ascer- 
tainment of the quantum of the income waa to be postponed till the 31st of December or 
the mere fact that the income was not to accrue till the 31st of December every year, 
does not necessarily lead to the conclusion that the income which was ultimately 
ascertained and which ultimately accrued waa the income of the person to whom that 
income accrued. It is quite possible that an income of A may, under certain circum- 
stances, accrue to B ; but the mere fact that it accrues to B does not make it the 
income of B : it still remains the income of A. As I said, it may accrue to B or it 
may even be received by B; but still, for the purpose of the Income-tax Act, the 
pertinent question that has got to be asked is as to whose income it is. The difficul- 
ties which have been suggested by Sir Jamshedji are really difficulties more about 
apportionment than as to the principle that we have to apply to this case. It may 
be that, in a particular case, it may be very difficult to apportion a managing agency 
commission between two managing agents who have worked for that year. In 
this particular case, fortunately, the Tribunal has pointed out that there is no 
difficulty, and they have apportioned it rateably. But the difficulty with regard to 
apportionment cannot, and should not, preclude usfrom accepting and giving effect 
to the correct principle which has been accepted by the Tribunal. 

Now, the authorities relied on by Mr. Joshi—and I shall presently deal with them 
briefly —are all authorities which deal with either the place of accrual or the time of 
accrual. In this case, we are not concerned with either: there is no dispute as to 
either the place or the time of accrual of this income. But what is in dispute—and 
that is the only point really which is material—is by whom the income was earned. 
Now, the first case relied on by Mr. Joshi is an unreported decision of this Court in 
The Commissioner of Excess Profits Tax v. P.N. Mehta Sons’. In that case, the 
contention of the Department was that the commission accrued from time to time and 
it should be ascertained as accruing periodically. That contention was rejected by 
us, and we held that the commission accrued at the end of the calendar year. There 
also the managing agents were entitled to commission at the rate of 10 per cent. of 
, the net annual profits made by the company. Now, that case clearly laid down the 
principle as to the time when the commission accrued to the managing agente. 
The other case relied upon is Salt & Industries Agencies v. Commissioner of 
Income-taz?. There we were considering the place where the profits accrued, and the 
test we applied in order to determine where the profits of a company accrued or 
arose was to find out where the actual businees of the company was done which 
yielded the profits which were sought to be taxed. And the question that fell to be 
determined was whether a certain sum representing the assessee’s commission was 
attributable to the Salt Works where the business of the company was carried 5n at 
Kandala outside British India, or whether it arose in British India. We held that the 
profits arose in British India because we came to the conclusion that only after the 
accounts were submitted at the head office in Bombay and the profits were devermin- 
ed could if be safd that the right to receive commission at the rate specified in the 
managing agenoy agreement had arisen and the managing agents had become entitled 
to a certain specified commission. The third case relied on by Mr. Joshi is again a 
judgment of this Court in Hiralal Kalyanmal v. Commissioner of Income-tax, Bombag?. 
That case also dealt with the place of accrual, and the question that fell to be 
considered by Beaumont C. J. and Mr. Justice Kania, as he then was, was 

1 (1950) T. T. R. No. 19 of 1950, decided 2 (1949) 52 Bom. L. R. 84 


by Chagla C.J., and Tendolkar J., on October 8 (1942) 45 Bom. L. R. 115. 
10, 1950 (Unrep.). 
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whether the commission agency accrued where the sale took place or where the sale 
proceeds were received. The Court eame to the conclusion that the commission 
agency accrued where the sale took place, because the sales were the source from which 
the commission was earned. The next case on which Mr. Joshi relied was Rownson 
Drew and Clydesdale, Lid. v. The Commissioners of Inland Revenue!. In that case, 
Mr. Justice Rowlatt, at page 604, was dealing with two specific sams to which the 
agsessee company was entitled under an agreement with the Ministry of Munitions, 
and those two sums were really in the nature of a solatium for any shortage of the 
turnover ; and, with respect, Mr. Justice Rowlatt rightly held that these two sams 
cannot be treated as earned rateably ‘over the whole period of the agreement. Now, 
in this case, nothing was to be done by the assessee company in order to earn these 
two sums: all that had to be done was that a certain shortage or deficit was to be 
discovered and on that a certain solatium was permissible to the assessee company. 
This is entirely different from the cass we have before us, where the managing agente, 
in order to earn the commission which was to be ascertained at the end of the calendar 
year, had to earn it by means of working as agents every day of the calendar yea. 
Sir Jamshedji has strongly relied upon a passage in this judgment, where Mr. Justice 
Rowlatt reproduces the argument of Sir Partrick Hastings and considers his answer 
to be conclusive. What Sir Patrick Hastings said about these sums was that it 
was not accruing, but you had to wait until the last moment and see what has 
happened, and that it comes to birth at that moment and it is not susceptible of 
apportionment over a period. Sir Jamshedji says that these remarks apply to the 
facts of this ease, because you have got to wait till the 3lst December and see what 
has happened, and it is only on the 31st of Dacember that the commission, as it 
were, comes to bitth. That may be so, but Sir Patrick Hastings does not tell us 
iù his remarks as to whose commission it is when the commission comes to birth, 
or who is the father of the commission. In this case, the. parenthood of the commis- 
sion must be attributed both to E. D. Sassoon & Co. Ltd. and to Agarwal & Co. 
Sir Jamshedji wants to throw the credit of the parenthood entirely on Agarwal & Co., 
which I do not think is justified. Mr. Palkhiwalla relied on an English case in 
Parkins v. Warwick (H. M. Inspector of T'azes?), which clearly brings out the dis- 
tinction between the income earned by A, the income assigned to B, and the 
assigned income beingreceived by B ; and the person who was held liable to tax was 
A and not B to whom the income was assigned. 

Now, in this case, it must be borne in mind that what was assigned for a good 
consideration by E. D. Sassoon & Co. Ltd. was all the rights and benefits under the 
managing agenoy. And, clearly, one of the rights which E. D. Sassoon & Co. Ltd. 
had was to receive the managing agency commission when it accrued on December 
31. In order that it should accrue, they had already worked for 11 months and they 
transferred the right and the obligation of managing agents to the assignees for the: 
remaining period of one month. Therefore, the consideration of Rs. 57,80,000 
paid to Agarwal & Co. obviously and clearly included the right to receive this com- 
mission when it was ascertained and when it accrued at the end of the calendar year. 
Therefore, this is a clear case of the assignment by E. D. Sassoon & Co. Ltd. of part 
of the income which they had already earned by working as managing agente for 11 
months. When the income did accrue and was paid to Agarwal & Co., the question 
then fell to be determined as to how the income should be apportioned between the 
two managing agents: one who had worked for 11 months, and the other who had 
worked for 1 month. But, in my opinion, it is wholly erroneous to say that the 
income was brought about or was earned only by Agarwal & Co., and that E. D. 
Sassoon & Co. Ltd. had nothing whatever to do with the próduotion of that income. 

We would, therefore, answer the question submitted to us in both the questions 
raised in the two references, which are identical, in the affirmative. 

In Reference No. 24, the Commissioner to pay the costs ; and in Reference No. 27, 
the assessee to pay the costs. 

Answers accordingly. 
Attorney for Commissioner: N. K. Petigara. 
Attorneys for respondent: Rusiomj$ & Ginwala. 


1 (1981) 16 T. C. 598. 2 (1948) 25 T. C, 419. 
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` Before the Hon’ble Mr. M. O. Chagla, Chief Justice, ond Mr. Justice Tendolkar. 


KIRLOSKAR BROS., LTD. v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY MOFUSSIL.* 

Indian Income-tax Act (XI of 1922), Sec. 4 (1) (a)—Non-resident company contracting for supply 
of stores to Government of India—Payment made by Government by cheque, payable in Bombay, 
recewed by company in Aundh State—Cheques accepted by assessee in discharge of debt of 
Government-—- Whether amount received by assesses in British India— Liability to iax— Whether 
posting of letter constitutes receipt of letter by receiver at place and time of posting. 

The assesseo was a non-resident company incorporated in Aundh State. It entered into a 
contract with the Government of India for the supply of certain stores. The Government 
of India made payments by cheques on the Reserve Bank of India, Bombay Branch, and these 
cheques were received by the aasessee in Aundh State. The cheques were received by the 
assesses in full satisfaction of the debt of the Government of India to the assessee and the 
debt was discharged by the acceptance of these cheques by the assesses. On the question 
whether income, profits and gains in respect of sales made to Government of India by the . 
agsessee were received in British India within the meaning of s. 4 (1)(a) of the Indian 
Income-tax Act, 1922 :— : 7 

Held, that the assesseo company was paid and it received the payment on the date when it 
received the cheques in Aundh State from the Government of India and, therefore, the 
amount was not received by the assesses in British India so aa to make it liable to tax. 

Income-tax Commissioner v. Maharajadhiraja of Darbhanga, distinguished. 

Keshav Mills Co. v. Commr. I. T3, Commr. of Income-Taz v. Maheshwari Saran Singh? 
Feli» Hadley & Co. v. Hadley*, and Gresham Life Assurance Society v. Bishop’ referred to. 

It is only in those cases where the receiver nominates the post office as his agent that the 
posting of a letter constitutes the receipt of the letter by the receiver at the time and at the 
place where the letter is posted. If the post office is not-nominated an agent by the receiver, 
then by posting the letter.the sender constitutes the post office as his agent, and when the 
letter is delivered to the receiver, it is delivered by the agent of the sender and not of the 
receiver. : 

Messrs. Kirloskar Bros. Ltd., (assessee) was a publie limited liability company 
incorporated in Aundh State. It was a non-resident company for the purposes of 
income-tax, The company manufactured machinery and water pumps. Tenders 
were invited by the Government of India for some of the articles manufactured by 
the aasessee company, at Delhi. The assessee company submitted ite tender to the 
Government of India and it was accepted at Delhi. The Government made pay- 
ments by crossed cheques on the Reserve Bank of India, Bombay Branch. The 
cheques were received by the assessee company in Aundh State. The assessee 
company sent the cheques for collection to the Bcmbay Provincial Bank, Kirloskar- 
wadi, in Satara district. The bank collected the proceeds of the cheques from the 
Reserve Bank, through their Head Office at Bombay, and credited the amount to 
the account of the assessee company less collection charges for services rendered. 

The assessee company contended that by virtue of the receipt of the cheques from 
the Government of Vadis drawn on the Reserve Bank, Bombay, it received the sale- 
proceeds in Aundh State. The Tribunal disagreed with that view and held that the 
assessee company received the sale-proceeds in Bcmbay from the Government of 
India. As the sale-prcceeds naturally include prcfts, it was held that the assessee 
received the prcfits in British India and such prcfits were liable to tax under s. 4 
(1) (a) of the Indian Income-tax Act. In its order the Tribunal stated as follows :— 

“The agsessee compeny sent the cheques received from Delhi on the Reserve Bank, Bombay, 
for collection to the Aundh State Bank. The Bank collected the proceeds of the cheques from the 

Reserve Bank, Bombay, and credited the amount to the account of the assessee company, less 

collection charges for services rendered. In our opinion, by the receipt of the cheques from Delhi 

the asseasce company did not receive the payment from the Government. The cheques could 
have been cancelled by the Government. The Bank im such a case would reverse the credit 
entry passed in the assessee company’s passbook. How can the assessee say that it received the 


*Dectled September 17, 1951. Income-Tax 2 (1949) 52 Bom. L. R. 72. 
Reference No. 18 of 1949. (1950) 19 T. 'T. R. 83. 
1 (1088) L. R. 00 I. A. 146, [1898] 2 Ch. 680. 
8. 0. 85 Bom. L. R. 781. [1902] A. C. 237. 
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payment when it received the cheque. The Bank acted ad an agent on behalf of the assessee and 
collected from the Government's Bankers, the Reserve Bank of India, Bombay Branch. A 
cheque ia defined as ‘Written order to banker to pay named sum on drawer's account to bearer or 
named person.’ It would, therefore, follow that the cheque was paid to the order of the assessee 
by the Reserve Bank of India, Bombay Branch. In our opinion, there can be no receipt unless it 
is preceded by a payment by someone. If the Government's account is not debited, we cannot 
understand how it can be said that a payment has been received by the assessee company. As 
the Government's bankers paid the money in Bombay we think that the money was received from 
the Government by the assessee's bankers ın Bombay. The total proceeds of the goods sold will 
naturally include profits. We are, therefore, of the opinion that the assessee received the profits 
on the sales made to the Government of India in Bombay. Such profits are liable to tax under 
8. 4 (1) (v) of the Income-tax Act.” 
The following question of law was referred to the High Court :— 

“Whether on the facts of the case income, profits and gains in respect of sales made to 

Government of India was received in British Indie within the meaning of e. 4 (1) (a) of the Act?” 


The reference was heard. 


Y. P. Pandit, with J. P. Pandit, for the applicant. 
G. N. Joshi, for the respondent. 


Cuaca C. J. We directed the Tribunal in this reference to submit a supplemen- 
tary statement of the case, and that statement has now been furnished to us. The 
question that arises for determination is as to whether a certain sum of money was 
received by the assessee in British India so as to make it liable to tax. 

The assessee is a non-resident company, and it is not disputed that its liability to 
pay tax depends upon receipt of income within British India. The receipt took the 
form of cheques being sent by Government to Aundh where the assessee carried on 
business, these cheques being on a bank in Bombay ; and we asked the Tribunal to 
find as to whether the cheques were received by the assessee in full satisfaction of the 
debt of the Government of India to them, and whether the Government debt was 
discharged by the acceptance of these cheques by the assessee. We also asked them 
to find whether the cheques received by the assessee were sent to their bank for 
collection and the bank acted as agents for collection and the amounts were collect- 
ed in British India. Now, it is sufficient to dispose of this reference on the first 
finding. 

With respect to the Tribunal, they have not really applied their mind to the 
question that was submitted to them for a further and supplementary statement of 
the case. As pointed out by us in Keshav Mills Co. v. Commr. I. T, ordina- 
rily the payment of a debt by a cheque never results in the discharge of the debt ; 
but there may be an arrang ment between a creditor and adebtor that the receipt of a 
cheque or a hundi by a creditor may result in an unconditional discharge of the debt, 
and in the event of the cheque or the hundi not being honoured the creditor would 
have no right to sue on the original cause of action but only on the cheque or the 
hundi. Therefore, what we wanted the Tribunal to find was whether, in this parti- 
cular case, there was an arrangement between the creditor and the debtor from which 
it could be said that the acceptance by the creditor of the cheque from the Government 
resulted in an unconditional discharge of the debt. Now, what the Tribunal has 
found on this part of the case is (1) that, under the agreement with the Government 
of India, the assessee had undertaken to receive the payment in India, and (2) that 
the assessee made a specific request to the Government to make the payment of the 
bill by a cheque drawn on a bank in Bombay. Now, neither of these two findings 
really touch the question which we have to decide in order to determine the liability 
of the assessee to pay tax. But, fortunately, the Tribunal has stated all the facts 
from which the necessary inference can be drawn as to whether there was an arrange- 
ment between the debtor and the creditor as to the discharge of the debt by the giving 
of the cheque; and the relevant facts are that, when the assessee applied for a 
contract with the Government, they agreed to the conditions operating the working 
of the contract, and one of the conditions was that the payment for the delivery of the 


1 1949) 52 Bom. L. R. 72, 79. 
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stores would be made on submission of bills in the prescribed form in accordnoee with 
the instructions given in the acceptance of tender by cheque on a Government 
Treasury in India or on a branch of the Reserve Bank of India or the Imperial Bank 
of India transacting Government business, Further, when the bills were submitted 
by the assessee to the Government, there was an endorsement on the bills to the 
effect, “Kindly remit the amount, by a cheque, in ourfavour, on any bank, in Bombay", 
and when the cheque was received by the assessee, the assessee sent to the Govern- 
ment an acknowledgment in the following terms :— 

“The undersigned has the honour to acknowledge cheque No....... Gated. ..... ese eens 
for Rs........... in pavment of the bills noted in the first eclumn,” 
Therefore, on these facts, it is clear that the cheques werenot accepted by the 
agsessee subject to their being encashed. It was open to the assessee, when it 
passed the receipt, to make the receipt conditional upon the cheque being paid ; but 
the assessee chose to accept the cheque itself as an unconditional discharge of the 
Government’s liability. And the reason for it is very obvious: the assessee was 
dealing with the Government of India, and there could be no suggestion that a cheque 
issued by the Government of India was likely to be dishonoured. It may be that, 
if the assesses company was dealing with a private party, it would have made it a 
condition of accepting the cheque that it was subject to encashment. But when 
the assessee was dealing with the Government of India, it looked upon the liability 
of the Government as discharged as soon as it received the cheque from the Govern- 
ment, and that is why we find the receipt in the form which I have indicated. 

Now, Mr. Joshi has raised a new point which was not really urged when we de- 
cided Keshav Mills Co.s case, and the point raised by Mr. Joshi is that, what- 
ever the contractual obligations of the parties may be, we are only concerned with 
the receipt of income within the meaning of the Income-tax Act. Mr. Joshi says 
that it may be that, when the assessee company received the cheque, the liability 
of the debtor—the Government— was discharged. But notwithstanding the discharge 
of the liability, the question still remains whether, on the receipt of the cheque, it 
could be said that the assessee company had received income which was liable to 
tax. And Mr. Joshi's contention isthat mere receipt of a cheque can never be re- 
ceipt of income, and that income is only received when the cheque is cashed. When 
it was put to Mr. Joshi whether, in order to attract tax under the Income-tax Act, 
it was necessary that the assessee must always receive cash, Mr. Joshi had to concede 
that it must be cash or it must be money'a worth ; and, according to Mr. Joshi, a 
cheque does not represent money’s worth and it is only when the cheque is converted 
into money by ite being cashed by the bank that income is received by the assessee 
and it is liable to tax. Now, this point raised by Mr. Joshi is undoubtedly a very 
important one, and it requires a rather close examination. 

I shall presently turn to the authorities, but it seems to me that once it is accepted 
that what is liable to tax as income is not necessarily receipt of cash but receipt of 
anything which can be looked upon as money’s worth, then it is difficult to under- 
stand why a cheque is not as much money’s worth as any goods or chattels received 
in lieu of money.. The test of an article being money’s worth must be that the arti- 
cle is capable immediately of being realised into money. And that particular 
quality is possessed by allnegotiable instruments. The mere fact that an instrament is 
negotiable means that, by means of transfer, by means of negotiation, or by means of 
endorsement, the person who holds the negotiable instrument can get money for it. 
In this case also, the assessee company, instead of sending the cheque received by it 
from the Government to its bankers to be cashed, could have negotiated it in Aundh 
itself and got the money for the cheque. Therefore, on principle, and apart from 
authorities, there seems to be no reason why a cheque should stand on a different 
footing from any other article of which it could be ssid that it is money's worth. 
It is also well settled in commercial practice, as I shall presently point out, that a 
cheque is looked upon as à payment if a creditor accepts a cheque in place of the 
country’s currency : if he accepts the cheque, then he is paid, although the payment 
may not be an unconditional discharge. But the only condition is that, if the cheque 
is not cashed, then the liability of the debtor will continue; but if the cheque is 
cashed, then the payment is not as of the date when the cheque is cashed but it is 
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of the date when the cheque wasgivento the creditor. Therefore, if we were to apply 
the principles of commercial practice, the assessee company was paid and it received 
the payment on the date when it received the cheque from the Government of India 
and not on the date when the cheque was cashed by the bank. That again seems to 
me should be so, because it stands on & very clear principle ; it cannot be left to the 
assessee to determine when he has received payment by his mere act of sending the 
cheque to the bank to be cashed at any time that he likes. An assessee may get a 
cheque on a partisular date and he may not choose to cash it for a week or a fortnight 
or a month ; but it cannot be said that the payment takes place on the date when the 
assesseo chooses to have the cheque cashed. The payment has already taken place, 
and the payment continues to be of that date. If the cheque'is cashed in the ordi- 
nary course, nothing further has got to be done; but if the cheque is dishonoured, 
then the liability of the debtor revives and he is liable to make the payment: 

Now, let us see whether there is anything in the authorities relied upon by Mr. 
Joshi which is contrary to what I am suggesting is the correct approach to this 
To Mr. Joshi has strongly relied on the judgment of the Privy Council in 

neome-tax Commissioner v. Maharajadhiraja of Darbhanga’. We considered that 
caso in Keshav Mills Co. v. Commr. I. T. and, it will be remembered, we pointed out 
that the Privy Council was considering the payment to the assessee of certain sums 
towards interest and these sums were made up of seven items, and these seven items 
consisted, among others, of shares in different companies, bills receivable by brokers, 
a deoree, a transfer of a loan, pro-notes and hand-notes of third parties, and hand- 
notes from the debtor himself; and the question was whether the receipt by the 
assessee of these assets constituted a receipt of income within the meaning of the 
Income-tax Act. It is in this connection that Lord Macmillan, delivering the judg- 
ment of the Board, stated (p. 161) :— 

**, , There is, of course, no doubt that a liability to pay interest, like a liability to make any 

other payment, may be satisfied by a transference of assets other than cash and that a receipt 
in kind may be taxable income. But for this to be so it is essential that what is received in kind 
should be the equivalent of cash or, in other words, should be money’s worth....” 
Having laid down this test, their Lordships applied it to the seven items, and they 
said that the first six items may reasonably be regarded as the equivalent of cash, but 
the seventh item, which consisted of hand-notes from the debtor himself, was 
olearly not the equivalent of cash. And itis in connection with these promissory- 
notes of the debtor that the Privy Council observes (p. 161) :— 

**,.. A debtor who gives his creditor a promissory note for the sum he owes can in no sense be 

said to pay his creditor; he merely gives him a document or voucher of debt possessing certain 
legal attributes," 
Mr. Joshi says that these remarks also apply to a cheque paid by a debtor to his 
creditor. Now, obviously, these remarks do not apply to a cheque; these remarks 
must be understood in their own context, and the context was & promissory-note 
given by a debtor in respect of principal interest which was due at the date when 
the promissory-note was passed, and the debtor, instead of paying the principal 
and interest, acknowledged the debt and promise to pay what was then due at a 
future date. It is in this context that the Privy Council said that a debtor's own 
promissory-note is not equivalent to cash. Now, when we have a cheque given by a 
debtor on à bank, which is accepted by the oreditor in lieu of cash, it is impossible 
to say that these observations apply to a document of that character. But we have 
a more direct observation of no less a judicial authority than Lord Lindley in Gresham 
Infe Assurance Society v. Bishop*. In that case, the real question that arose was 
whether an entry in an account was equivalent to a receipt of income, and the House 
of Lords held that a mere taking into account of an item of interest did not constitute 
a receipt of that income in the United Kingdom. It is in relation to these facts that 
Lord Lindley observes (p. 296) :— 

“Firat, let us consider what is meant by the receipt of a sum of money. My Lords, I agree 
with the Court of Appeal that a sum of money may be received in more ways than one, e.g., by 
the transfer of a coin or a negotiable instrument or other document which represents and produces 


1 (1938) L. R. 601. A. 146, 2 [1902]A.C. 287. 
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ooin, and is treated as such by businessmen. Even a settlement in account may be equivalent 
^ to a receipt of a sum of money, although no money may pass; and I am not myself prepared to 
say that what amongst business men is equivalent to a receipt of a sum of money is not a receipt 
within the meaning of the statute which your Lordships have to interpret...” 
Now, it will be noticed that Lord Lindley very rightly, with respect, emphasizes what 
businessmen consider to be the equivalent of a receipt ; and there can be no doubt 
that businessmen do consider payment by cheque as & receipt in lieu of payment by 
cash or by the coins of the realm. And Lord Lindley also emphasizes that business- 
men do consider payment by transfer of a negotiable instrument to be as much a 
payment as by the transfer of a coin. : 

There is also anothér decision to which attention may be usefully drawn, and that 
is a judgment of the Allahabad High Court in Commr. of Inc. Tax v. Meheahwars 
Saran Singh}. The Allahabad High Court held that the receipt of U. P. Govern- 
ment Bonds in lieu of interest due was a receipt of income and was assessable to 
income-tax. And in the judgment, at page 95, the test their Lordships apply is 
as follows :— i 

“An important factor in considering the question whether it is substitution of security or 

payment, is whether the bonds were transferable and could, therefore, be deemed to be money's 
worth.. " 
The contention was that the giving of the Government Bonds was merely a giving of 
security and not a payment, and the learned Judges of the Allahabad High Court 
rejected that contention because they held that the Bonds were transferable and 
eould be realissd into money, and, therefore, they must be deemed to be money's 
worth. And they go on to say (p. 95) :— 

**... We have already said that these Easumbered Estates Bonds were just as much saleable 

in the market as any other Government security and the assesses could, therefore, have sold 
them in the market if he wanted to, of course at the market price. It is not suggested that the 
market price of these bonds was less than their face value.” 
I hope the Department will not suggest that the market value of a cheque issued by 
the Government of India is any less than ite face value. It is rather interesting 
that the learned Judges of the Allahabad High Court considered the Privy Council 
decision in Income-tax Commissioner v. Maharajadhiraja of Darbhanga?, and they 
have distinguished it by pomting out that, in the case of a debtor’s promissory- 
note, it is a more substitution of a promise to pay at a later date for the obligation 
to make a payment presently due, and also by relying on a dictum of Lord Justice 
Mackinnon in Westminster Bank, Ltd. v. Osler?, that "there can never be paymant 
of his dsbt by a debtor by giving his own promise to pay at a future date”. 

With regard to how a cheque operates as payment, Benjamin on “Sale of Personal 
Property” at page 789 of the eighth edition points out :— 

**..8 man who prefers a cheque on a banker to payment in money is not considered as elect- 
ing to take a security instead of cash, for a cheque is acoepted as a particular form of cash pay- 
ment, and if dishonoured, the seller may resort to his original claim on the ground that there has 
been a defeasance of the condition on which it was taken.” 

And Byles on “Bills of Exchange” at page 28 of the 20th edition enunciates the 
position in law that “a chequs, unless dishonoured, is payment". And we have the 
position in law laid down in Felix Hadley & Co. v. Hadley’, that a payment under 
a chequs relates back to the date of the cheque. So it is immaterial when a cheque 
is cashed ; what is material is when the cheque was given, and the paymsnt is made 
when the cheque w is given and aot when the cheque was cashed at the instanoe of the 
creditor. Therefore, the position in law seems to be that, even when a cheque is, 
accepted by a creditor as a conditional payment, the preference by the creditor of 
accepting a cheque rather than cash operates as a payment to the creditor when the 
cheque is given, although the liability of the debtor may revive in the event of the 
cheque not being ultimately cashed. 

Now, in this particular case, as we have held that there was an unconditional 
acceptance of the cheque by the assessee company and there was a discharge of the 


1 (1050) 19 I. T.R. 83. 3 (1933) 1I. T. R. 65. 
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liability of the Government, it is not necessary to go as far as holding that, although 
there was a conditional acceptance of the cheque, the acceptance of tne cheque by the 
88828856 30mpany coustituted payment. But, as I have pointed out, thats-ems to be 
the eifoct of the authorities to which reference has been made. In this view of the 
case, 1b 18 unaecessary to decide the second question with regard towhich we had 
asked the ‘fribuaal to submit a supplementary statement of the case, namely, as to 
wnetner the assessee's bankers acted as agents on behalf of the assessee aud celleoted 
the proceeds of the cheque from the Goverument bankere in Bombay. 

Mr. Joshi wanted to raise a new contention which had nòt beeu urged before us 
at the time when the reference tirst came before us, and that contention was that, as 
the cheque was posted in Delhi at the iastance of tne assessee company, the assessee 
company received the cheque in Delhi, and, therefore, the receipt uf tne income was 
in Bricish India and not in Auadh, outside British India. Now, the ‘lribunal was 
asked to submit a supplementary statement on two rival contentions placed before 

' us wanen we first heard the reference : the contention of the assessee that the receipt 
of the income was in Aundh State because the cheques were received in Aundh, and tne 
contention of the Department thatthe receipt of the income was in British ludia 
because the cheques were cashed in Bombay. The contention now attempted to be 
urged by Mr. Joshi was never put forward before us. But we have allowed Mr. 
Josai to argue thi8 mutter on the assumption that the cheques were posted by the 
Government in Delhi. Now, assuming that it is so, it is dificult to understand how 
the posting of the cheque in Dalhi by the Government would constitute a receipt by 
the agsessee company Of this cheque in Dalhi. Unless the post office was an agent of 
the assessee company tO receive the cheque, the mere posting of the cheque would 
not, in law, amount to the cheque being received by the assessee company when the 
cheque was posted. All thatthe assessee company asked the Government to do was to 
remit the amount by cheque. It did not indicate how the cheque should be sent ; 1t 
did not suggest that the chequeshould be sent by post. Itis only m those cases where the 
receiver nominates the post office as his agent that the posting of a letter constitutes 
the receipt of the letter by the receiver at the time and at the place where the letter 
is posted. If the post otfice is not nominated an agent by the receiver, then by 
posting the letter the sender constitutes the post office as his agent, and when the 
letter is delivered to the receiver, it is delivered by theagent of the sender and not of 
the receiver. I do not think that this principle of law can be seriously disputed. If 
that be the correct principle of law, then, asIhave pointed out, it is immaterial 
whether the cheque was posted in Delhi by the Government or not. The posting of 
the cheque would become material provided there was a request by the asscssee 
company to the Government to send the cheque by post. As there is no such re- 
quest found in the statement of the case, we do not think that there is any substance 
in Mr. Joshi’s contention that the cheque was given to the aasessee company in 
Dalhi and not in the Aundh State. 

Mr. Joshi wanted a remand to the Tribunal for determining whether the cheques 
were posted in Delhi. We do not think a remand is necessary, because, as I have 
pointed out, even assuming that fact in favour of Mr. Joshi, in our opinion the result 
can only be in favour of the assessee. Therefore, it is unnecessary to have this fact 
determined by the Tribunal. 

We, therefore, answer the question submitted to us in the negative. 

The Commissiner to pay the costs, including the costs of the remand. 

» Answer accordingly. 

Attorney for applicant: Y. P. Pandit. 

Attorney for respondent: N. K. Petigara. 
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Before the Hon'ble Mr. M. CO. Chagla, Ohtef Justice, and Mr. Justice Tendolkar, 


CALTEX (INDIA), LTD. v. THE COMMISSIONER OF INCOME-TAX, BOMBAY 
CITY.* 

Indian Income-tax Act (XI of 1922), Secs. 4 (1) (c), Explanation 3 ; 42; 43—Assesses company 
selling produce in Indía—Non-resident company holding shares of assesses company—Assesses 
company paying dividends out of profits to non-resident company-—Assessment of dividend income 
of non-resident company through assesses company treated as statutory agent of non-resident 
company—W hesther Buplanation 3 of s. 4 (1) (0) of Act ultra vires Legislature—-Assesses company 
whether liable to tax on dividends paid to non-resident company. 

Tho assesses company dealt in petroleum products and sold its produce in India. The 
California Taxas Oil Company, Ltd., which was incorporated in the Bahama Islands, held all 
the shares of the assessee company. The assessee company made profits and out of its 
profits it declared dividends which were paid to the California Company. The income- 
tax authorities treating the California Company as a non-resident company assessed through 
its statutory agent the assessee company the dividend income, under s. 4 (1) (c) read with 
Explanation 3 of the Indian Income-tax Act, 1922, alleging that profits had been made by 
the assessee company in British India, that these profite bad been subjected to tax, and 
dividends had been paid out of those profits to the California Company, and therefore, the 
California Company was liable to tax. On the questions (1) whether the provisions contain- 
ed in Explanation 3 of s. 4 (1) (c) of the Indian Income-tax Aot are ulira vires the Indian 
Legislature; (2) whether the dividend income can be deemed under s. 42 of the Act to 
accrue to the assesseo company as agents in British India, and (3) whether the dividend 
income of the California Company is assessat le in the hands of the assesses company :— 

Held, that Explanation 98 of s. 4 (1) (c) of the Indian Income-tax Aot is intra vires of the 
Indian Legislature : 

Governor-General in Council v. Raleigh Investment Oo., Lid., followed. 

Wallace Brothers & Co. Ld. v. Commissioner of Income-tazs, Bombay Osty and Bombay 
Suburban District’, Wadia v. Commissioner I. T. Bombay*, and OColguhoun v. Brooks*, 
referred to ; and 

that the profits made in India by the assessee company were the source from which the 
dividends of the Califorina Company arose and, therefore, under s. 42 of the Act the assesseo 
company was liable to tax as an agent in respect of the dividends paid to the California 
Company of which the assessee was appointed an agent under a. 43 of the Act: 

Commissioner of Income-taz, Bombay v. Metro-Goldwyn Mayer (India), Limited’, 
referred to. 


Tue California Texas Oil Company, Ltd., was treated as a non-Tresidentcompany for 
the purposes of the Indian Income-tax Act, 1922, and assessed through its statutory 
agent, Caltex (India), Ltd., under s.43 of the Act for the assessment years 1943-44 to 
1947-48, the accounting years being 1942 to 1946. The India Company as well as the 
California Company were incorporated in the Bahama Islands. The California 
Company held 100 per cent. of the shares of the India Company either directly or 
through its nominees. The California Company was supplymg oil to the India 
Company during the relevant accounting years. The California Company was not at 
any time a producing company, but functioned as a distributing company for the 
Bahrein Petroleum Company and other associated producing companies. The 
California Company discontinued supplying oil to the India Company as from 
January 1, 1947. The California Company also made payments of staff leave salaries 
when drawn in the United States of America and arranged for the purchase of 
equipments, etc., from the United States of America, on behalf of the India Company. 
The India Company dealt in petroleum products making purchases from California 
Companies and selling those products in India. The India Company paid dividends 
to the California Company in New York. The dividends though declared and paid 
in New York were paid out of the profits of the company earned from its business 
carried on in British India. The dividend income was assessed by the Income-tax 
Officer as falling within the purview of s. 4 (Z) (c) read with Explanation 3 of the 
Act. 


* Decided, S. er, 18, 1951. Income-Tax 8.0. 50 Bom. L. R. 482. 
Reference No. 32 of 1951. 3 (1043) 51 Bom. L. R. 287, F. C. 

1 (19844) 6 F. C. R. 229. 4 (1889) 14 App. Cas. 403. 

2 (1948) L. R. 75 I. A. 86, 5 (1955) 4] Bom. L. R. 379. 
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Before the Appellate Assistant Commissioner it was contended that the provision 
contained in Explanation 3 was ultra vires the Indian Legislature. Relying on the 
decision of the Privy Council in Wallace Brothers d: Co. Ltd. (50 Bom. L. R. 482) the 
Appellate Assistant Commissioner held that the dividends having been paid by the 
ns Company out of the profits earned in British India were assessable to British 

dian tax. 


A similar contention was raised before the Appellate Tribunal, viz. that Explana- 
tion 3 was wlira vires the Indian Legislature. The Tribunal relying on the view 
expressed by the Federal Court in 1044 I. T. R. 265 (The Governor-General in 
Council v. The Raleigh Investment Co. Ltd.) as to the validity of the impugned pro- 
vision held that it was not ulira vires and rejected the contention of the assessee. It 
was also contended for the assessee on the strength of the observation of the Privy 
Councilin Wallace Brothers & Co. Itd., ( (1948) LTR. PE to the limitation 
of powers of the Indian Legislature, that the decision of the Federal Court regarding 
the validity of the Explanation was affected. This contention was also rejected by 
the Tribunal, and it held that the dividend income was assessable as falling within 
the scope of s. 4(1)(c) read with Explanation 3. The nextcontention before the 
Tribunal was that the India Company was not liable to be appointed & statutory 
agent of the California Company under s. 43 of the Act. This contention was also 
not accepted by the Tribunal. In its order the Tribunal observed as follows :— 

“The validity of the impugned provision was considered by the Calcutta High Court. In 
the circumstances mentioned above, the Federal Court felt themselves bound to deal with it 
and after considering arguments at the bar and the judgment of the Calcutta High Court they have 
come to the conclusion that the impugned provision is not ultra vires. The conclusion has 
received no dissent from their Lordships of the Privy Council. 

In our opinion, the conclusion reached by the Federal Court on thelegality of tho impugned 
provision is final. The contention canvassed by Mr. Kolah is, therefore, rejected. 

In Raleigh Company’s case, the ‘source’ of the dividends paid to the plaintiff company by 
the sterling companies was found to be British India. The Federal Court held that in making 
them liable to income-tax on that basis the Indian Legislature was not giving its law any extra- 
territorial operation. In the opinion of the Federal Court, the extent of any extra-territorial 
operation which was to be found in the impugned provisions was within the legislative powers 
conferred on the Indian Legislature by the Constitution Aot. 

On the strength of certain observations of the Privy Council im Wallacs Brothers & Co. 
Ltd. case, pertaining to the limitation of powers of the Indian Legislature, Mr. Kolah contends that 
the decision of the Federal Court regarding the validity of the Explanation is affected. We have 
carefully considered the judgment in the Wallace case. We do not read into it anything which 
affects the conclusion of the Federal Court that in making the dividends liable to income-tax 
on the basis of the source, the Indian Legislature waa acting within ite legislative competence. 
We hold that the dividend income is asseasable as falling within the scope of 8. 4 (1) (c) read with 
Explanation 3. 

The conclusion which we have reached disposes of the appeal. Befcre us, an additional 
ground of appeal has been raised on behalf of the assesseo company. It is urged that the India 
Company is not liable to be appointed a statutory agent of the California Company under e. 43 
of the Act; the only ground of appeal taken before the Appellate Assistant Commissioner related 
to the validity of Explanation 3. The additional contention does not arise out of the Appellate 
Asaistant Commissioner’s order. The contention was, however, raised before the Income-tax 
Officer and one of the grounds on which the contention was found was that even if the India 
Company can be appointed as agents no useful purpose will be served by such an appointment 
as no income accrues to the California Company in British India and no assessment can, 
therefore, be made. The assessee company obviously treated the question of the appointment 
under s. 43 as merely ancillary to the main issue and, therefore, did not take this ground of appeal 
before the Appellate Assistant Commissioner. We have, however, allowed tbe parties to argue 
on the question of the applicability of s. 43. Practically all the shares of the India company 
are owned by the California Company. Business operations are carried out in British India. 
The dividends derived by the California Company are from the income of the India Company 
accruing or arising in British India. In our opinion, there is a sufficient business connection 
within tho meaning of 8. 43 for the purpose of appointing the India Company as statutory agenta 
to the California Company." 

The following questions of law were referred to the High Court : 
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(1) Whethe: vhe provisions contained in Explanation 3 of s. 4 (1) (c) of the Indian Income- 
tax Act, 1922, are ultra vires the Indian Legislature ? 

(2) Whether on the facte and in the circumstances of the case, the India Company can be 
legally appointed as the agent of the California Taxas Oil Co., Ltd., under s. 48 of the Indian 
TIncome-tax Act, 1022, for each of the five assessment years ? 

(8) Whether the dividend income of-the California Company is assessable in the hands of 
the India Company ? 

(4) Whether the dividend income can be deemed under s. 42 of the Act to accrue to the 
asaessee company in British India ? 

(5) Ifthe answer to question No. (8) is in the negative, whether the India Company can be 
assessed in respect of the dividend income as agents of the California Company ? 


'The reference was heard. 


Sir Jamahedji Kanga, with N. A. Palkhiwalla, for the assessee. 
G. N. Joshi, for the Commissioner. 


CuagGLA C. J. The assessee company is incorporated in the Bahama Islands. 
It deals in petroleum products and sells its produce in India. Another company, 
the California Texas Oil Company, Ltd. (hereinafter called the California Company), 
is also incorporated in the Bahama Islands and this company holds all the shares of 
the assessee company. The assessee company made profits, and out of its profite 
it declared dividends which were paid to the California Company. These dividends 
were assessed to tax, and the question that arises on thisreference is whether the tax 
was rightly levied. What was attempted to be done wastoassess the dividend in- 
come of & non-resident company, and the assessment was not against the non-re- 
sident company, but against the assessee company, who were declared the statutory 
agents of the California Company, under s. 43 of the Act. Now, the liability of a 
non-resident to pay tax is governed by s. 4 (1) (c) which provides for tax to be paid 
by such person who is not resident in British India during such year in respeot of 
income, profits and gains which accrued or arose or were deemed to accrue or arise 
to him in British India during such year. Therefore, the California Company would 
have been liable to tax under this provision with regard to all profits which accrued 
or arose, or were deemed to acorue or arise to them within the year of account. 
There is a special provision with regard to dividends, and that provision is to be found 
in Explanation 3 which provides that a dividend paid without British Indiashall be 
deemed to be income accruing and arising in British India to the extent to which it 
has been paid out of profits subjected to income-tax in British India. Therefore, 
by reason of this explanation if dividends are paid out of profits which have been 
subjected to income-tax in British India, they are put in the same class as profits 
which accrue or arise, or are deemed to accrue or arise within the meaning of s. 4 
(1) (c). So the department proceeded to tax the California Company in respect of 
dividends received by them under this provision of the law. The contention of the 
department was that profits had been made by the assessee company in British 
India, that these profits had been subjected to tax, and dividends had been paid out 
of those profits to the California Company, and therefore, that Company was liable 
to tax. 

The first contention that has been urged before us by Sir Jamshedji ie that the 
third Explanation to s. 4 (1) (c) is ultra vires the Central Legislature. Itis contended 
that this provision of the law does not fall within Entry 54 of List I, Schedule VII, 
of the Government of India Act, 1935, inasmuch as this is not à tax on income as 
provided in that entry. Now, “tax on income" was construed by the Privy Council 
in Wallace Brothers & Co. Ld. v. Commissioner of Income-Tax, Bombay City and 
Bombay Suburban District’ and the Privy Council laid down that in order to determine 
which persons can be made liable to tax on income it was necessary to decide that 
there was & sufficient territorial connection between the taxing country and the 
person upon whom the tax was levied. The view of the Privy Council was that it 
was not competent to the Legislature to tax the income of every person who was not 
a resident within British India. The competency was confined to cases where s 
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nexus was established between the assessee and the taxing country. In that 
ticular case, where the income of a foreign company was sought to be taxed, the 
ivy Council came to the conclusion that there was a territorial nexus, and, therefore, 
the principle that we have to apply in deciding whether Explanation 3 was within 
the competency of Indian Legislature is to consider whether there is any nexus or 
territorial connection between the assessee company who is sought to be taxed in 
respect of its dividend income, and India, which is the country which is seeking to 
tax the assessee company. Now, Sir Jamshedji points out that Explanation 3 is 
so widely worded that it is possible not only to tax a dividend declared for the first 
time by a company out of the profits earned in British India but also it would 
apply if that company which has received the dividends declared dividends to its 
own shareholders, and if those shareholders also happen to be limited companies, 
then the dividends declared by these companies would also fall within the ambit of 
this explanation. According to Sir Jamshedji either there is no territorial connection 
at all or the territorial connection is so slender and remote that it must be looked 
upon as purely illusory. 

Now, the first question that we haveto decide is whether there is any territorial 
connection at all'betweeen the taxing country and a shareholder, who is a foreigner 
and non-residentin British India, who receives dividends which are paid out of pro- 
fits made in British India. Sir Jamshedji says that the California Company is re- 
gistered in the Bahama Islands and the situa of the share is outside British India 
and, therefore, there is no territorial connection at all between the California Com- 
pany and British India. Sir Jamshedji says that the only territorial connection , 
is between the assessee company and British India because the assessee company 
earns its profits in British India. But when we come to the dividends, the mere fact 
that dividends are paid by the assessee company out of the profits which it has 
earned in British India does not constitute the necessary territorial connection bet- 
ween the assessee company and British India which country is taxing the assessee 
company. In order to decide this question one important fact has got to be borne in 
mind and that is that the dividend income of the California Company arisesoutof the 
very profits which have been made by the assessee company in British India. The 
profits made by the assessee company may have changed their complexion in the 
sense that after they were declared as dividends they were paid to its shareholders. 
But both the dividends and the profits made by the assessee company arise from the 
same source. Therefore, the question is whether the fact that an income is derived 
from a particular source situated in a particular country does or does not constitute 
& territorial nexus between the person receiving the income and the country in which 
the source is situated from which the income is derived. Even if the matter was 
res integra I should have found it difficult to accept Sir Jamshedji’s contention that 
there is no territorial connection between a shareholder who is dependent for his 
dividend upon the profits made in India and the country where these profits are 
earned, so as to constitute the necessary territorial connection which has been em- 
phasized by the Privy Council. It may be that the dividends are receivable by the 
shareholders at the instance of the company after the company has declared part 
of the profits as payable as dividends; but even so, one must not forget that a 
shareholder would receive no dividends at all unless the company in which he is a 
shareholder makes a profit. And if that company makes a profit in a particular 
` country, it is that source which ultimately is productive of the shareholder's dividends. 
It is not true to say that the source of the dividend is not the profits made in British 
India. Possession of shares is merely a right which the shareholder has to receive 
dividends declared by the company, but whether theshareholdersreceive dividends or 
not depends upon the company making a profit. But fortunately for us the matter 
we are considering is not res integra. ‘The high authority of the Federal Court has 
pronounced a considered and careful opinion on the validity of Explanation 3. 
The ease is that of _ Governor-General in Council v. Raleigh Investment Oo., Lidt. 
There this T question came up for the consideration of the Federal Court. A 
suit had been filed in the Caloutta High Court for a declaration that-the words “or 
are deemed to accrue or arise" in s. 4 (7) (c) of the Indian Income-tax Act and Expla- 
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nation 3 to s. 4 (1) were ultra vires the law making power of the Indian Legislature. 
In that case the plaintiff was a joint stock company incorporated in England under 
the English Companies Act. It had no business premises in India but held the bulk 
of shares in eleven companies which carried on business of manufacturing tobacco 
and cigarettes in India. Dividends were declared by the Indian companies and 
were received by the-plaintiff company, and the dispute was, as in this case, as to 
whether the Indian Government had a right to levy income-tax and super-tax on the 
dividends paid to the company by the Indian companies: The High Court of 
Calcutta held that Explanation 3 was ulira vires the Indian Legislature. Tho 
Governor-General in Council went in appeal to the Federal Court. The Federal 
Court considered the competency of the Legislatureto enact Explanation 3 and came 
to the conclusion that the legislation was inira vires. The Federal Court also held 
that the suit filed by the company was not maintainable by reason of s. 226 of the 
Government of India Act, 1935, as it related to a matter concerning revenue. Now 
Sir Jamshedji's contention is that inasmuch as the Federal Court held that the suit 
filed by the plaintiff company was bad under s. 226 of the Government of India Act, 
and was liable to be dismissed, any other opinion expressed by the Federal Court is 
obiter and not binding upon us. Spence C. J. points out that (p: 246) : 

“As the case has however been fully argued before us on the merits and we have come to 
the conclusion that the appellant’s contention must succeed even on the point as to the legality 
of the assessment, we proceed to deal with it, as it would be embarrassing to the Government 
in the administration of the income-tax law if we should at this stage dispose of the suit merely 
on the preliminary ground." R 
Therefore, we have here not a passing remark madein the course of à judgment, but 
a careful and considered opinion given in order to help the Governmentin the adminis- 
tration of the income-tax law. It would not, therefore, be open to us (even if we 
wereof a different opinion, which we are not) to ignore the decision ofthe Federal Court 
on the validity of Explanation3,and inmy opinion, unlessthat decision has been re- 
versed or a higher Court has taken a different view, the opinion of the Federal Court 
is binding upon us and we must aecept the view taken by that Court that Explanation 
3 is inira vires of the Indian Legislature. Itmay be pointed out that in the judgment 
of the learned Chief Justice the approach to the question is the same as the approach 
made by the Privy Council in Wallace Bros.’s case. Sir Jamshedji says that the 
Federal Court never applied ite mind to entry No. 54 in List TI to Schedule VII of the 
Government of India Act. It is true that that entry is not in terms referred to 
in the judgment, but when you look at the whole of the judgment the question that 
the Federal Court was considering was whether there was sufficient territorial connec- 
tion between the plaintiff company and the taxing ay, mia to justify the 
levying of income-tax on the dividends received by the plaintiff company. The 
view taken by the Federal Court is that when you have a source from which income is 
derived in a particular country that source does constitute a sufficient territorial 
connection, and the learned Chief Justice cites with approval the observation of Lord 
Herschell in Colquhoun v. Brooks! where the learned Law Lord says (p. 504) : 

“4... Theo Income-tax Acta, however, themselves impose a territorial limit; either that from 

which the taxable income is derived must be situate in the United Kingdom or the person whose 
income is to be taxed must be resident there.” 
There, two clear territorial connectionsare emphasized by the learned Law Lord, one, 
the residence of the assessee in the taxing country ; or, the other, the source from 
which the income is derived being situated in the taxing country. If either of these 
two factors are present, then the legislation is a competent legislation. A question is 
again posed by the learned Chief Justice at (p. 251): 

“,,.The company can declare dividends only when it has earned profits: the real question 
therefore is where has the money out of which the dividends are declared been earned ?” 

Sir Jamshedji has quarrelled with an observation made by the learned Chief Justice 
on the same page following upon the statement I have quoted above, viz., 

“How exactly this question is to be answered when the dividends have passed through 
more than one company will depend upon the circumstances of each case. No such difficulty 
arises hére.” 

` 1 (1889) 14 App. Cas. 493. 
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Sir Jamshedji says that when you construe a section it must be construed objectively 
and not with reference to the particular facts that arise for the Court’s determination 
in the case; a definite construction must be put upon the section itaelf and the section 
according to that interpretation must be applied toall cases that come up before the 
Court for adjudication. It must be bornein mind that what was urged before the Federal 
Court, and, what is being urged beforeus, is that the Indian Legislature was not compe- 
tent to tax dividends received by a non-resident. Both before the Federal Court and 
before us a specific case has arisen which does not deal with the other case contemplat- 
ed by Spens C. J. of dividends passing through more than one companies. It is 
open to the Court to say that it would put a narrower construction upon Explanation 
3 so as to embrace the particular case it is dealing with. Whether another case 
which is merely contemplated would, or would not, fall within the section so construed, 
really wouldnot arise for decision. Itis unnecessary for us to decide (justas 
Spens C. J. refused to decide in the case of Raleighs) whether in a case where divi- 
dends have passed through several companies the territorial conneotion would be 
sufficient or would have become illusory. As far as this particular case is concerned, 
there is a clear territorial connection and it falls within the ambit of Explanation 3. 
Although it is not necessary, yet I would be prepared to hold that a construction must 
be placed upon Explanation 3 which would bring this provision of law within the 
legislative competence of the Legislature rather than a construction, which would 
attribute to the Legislature an ignorance of the limits of its own legislative powers. 
Therefore, if a case of dividends passing through more than one companies results in 
there being no sufficient territorial connection, then the explanation must be read to 
mean only the first dividend paid by the company out of the profits made in this 
country, and, as I have said, before even on thenarrower construction of Explanation 
3 the present assessee company is liable to tax under the Explanation. 

Sir Jamshedji has emphasized the fact that by Act XX of 1948 the Legislature has 
now qualified "the dividend paid" as being paid by an Indian Company ; and he 
contends that this was done because the Legislature became conscious of the fact 
that Explanation 3 sought to tax extra-territorial income which was not warranted 
and, therefore, it brought the law within the legislative competency of the Legislature. 
Frankly, I do not know why Explanation 3 is now restricted todividends paid by 
Indian companies. It has really nothing to do with the point urged by Sir Jamshedji, 
because the dividend paid may be to a shareholder who is outeide British India and 
would be liable to tax provided the dividend has been paid out of the profits subjected 
to tax in British India. The reason might be considerations of a high policy which 
might have influenced the Legislature in exempting from tax dividends paid by 
non-Indian companies to shareholders outside British India. But, this amendment 
does not help us in any way to construe Explanation 3 as it stood before the amend- 
ment. Itis pointed out by Sir Jamshedji that the judgment of the Federal Court has. 
been impaired both by the decision of the Privy Council in Wallace Bros.’s case and 
that of the Supreme Courtin Wadia v. Commissioner I. T., Bombag!. Now, neither of 
these two cases in terms deal with the validity of Explanation 3, and as I said before, 
the approach of the Privy Council is not materially different from the approach of 
the Federal Court in deciding the legislative competence of the Legislature to legis- 
late a tax on income. Turning to the Supreme Court case, that Court was dealing 
with the provision of s. 42 which brought within the scope of the charging section 
interest earned out of money lent outside, but brought into British India, and it was 
held by a majority of the Judges that the provision was not ultra vires of the Indian 
Legislature. The view accepted by the majority was that there was a territorial 
connection because the provision in s. 42 (1) should be read to mean that there was 
an arrangement between the lender and the borrower by reason of which arrangement 
moneys borrowed outside British India were brought into British India in order to 
earn profits. It was also the view of the majority that this provision was inserted in 
order to defeat any subterfuge by which a borrower and a lender by merely arranging 
to,get the loan outside British India would defeat the taxing authorities although 
the arrangement was that interest on the loan was to be paid out of the profits 
earned in British India. Any observation made in this judgment must be appreciat- 
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ed in the light of what the Supreme Court was called upon to decide. Sir Jamshedji 
particularly relies upon the observations of Sastri J. who along with Fazl Ali J. 
delivered the minority judgment that in determining the validity of & provision of 
law the facts of the particular case before the Court should be disregarded as being 
irrelevant. But as against that Mahajan J. at p. 316 points out that normally a 
person who raises money atinterest outside British India (when heintendsto bring) 
and brings it in British India it may be presumed that he does so with the object of 
earning profit and paying interest out of that profit. The learned Judge goes on to 
say (p. 316) : 

“,..8ome exceptional cases may not fall within the presumption on the basis of which the 
impugned clause of s. 42 has been enacted. But that fact would not make the clause ulira 
vires.” 

Therefore, Mahajan J. expressly takes the view which was taken by Spens C. J. in 
Raleigh's case that the mere fact that every conceivable case may not fall within the 
purview of a section is no ground for holding that the section is ultra vires, if a proper 
construction can be put upon that section which brings within its ambit the case the 
Court is considering and cases which are reasonably likely to happen. It may be 
pointed out that all the judgments have emphasized the question of the territorial 
nexus. According to the majority view there was a sufficient nexus between the 
lender and the taxing country when the loan wasmadeunder an arrangement 
with the borrower that the loan should be utilised in British India. It is difficult to 
seo how this decision ofthe Supreme Court in any way impairs the validity of 
Raleigh's case decided by the Federal Court. In our opinion the approach of all 
the three Courts, Privy Council’s in Wallace Bros.’ case, Federal Court’s in Raleigh’s 
case and Supreme Court’s in Wadta’s case, is the same, and that approach is that in 
order to give effect to what might be called éxtra-territorial legislation the Court must 
be satisfied that there is a territorial nexus between the person who is sought to be 
taxed and the country which seeks to tax. In deciding whether explanation 3 is 
inira vires or ulira vires, our approach, with respect, is the same as the approach of 
the Federal Court, and we have accepted it not only because it is binding on us but 
also because, again with respect, we think it is the correct approach, and an approach 
which has been approved of both by the Privy Council and by the Supreme Court. 
The next question that arises is whether in respect of these dividends the assessee 
company is liable to be taxed. Under s. 4 (1) (c) read with Explanation 3 the liabi- 
lity to pay tax would be upon the California Company. It is only by reason of ss. 42 
and 43 that the assessee company which has not received the dividends has been made 
liable to tax in respect of these dividends. The scheme of as. 42 and 43 is that s. 43 
provides the machinery for appointment of & statutory agent of a person liable to 
tax, who is a non-resident within British India. The Department has to recover tax, 
and the only way it can recover tax from & person who is not subject to their jurisdic- 
tion is to discover someone who is within their jurisdiction and who can be consti- 
tuted a statutory agent as provided by s. 43. But as pointed out by Beaumont C. 
J. in Commissioner of Income-Tax, Bombay v. Metro-Goldwyn Meyer (India) Limited!, 
s. 43 is only a machinery to give effect to s. 42; because whereas s. 43 
merely deals with the appointment of an agent, s. 42 makes the agent liable to pay 
tax. Therefore, the liability of the assessee company to pay tax on dividends 
arises not by reason of s. 43 but by reason of s. 42. Having been appointed agent 
under s. 43, its liability is still to be determined under s. 42, and, therefore, without 
any liability under s. 42 the mere fact that it has been appointed an agent under 
8, 43 would not make the assessee liable to tax. Turning to s. 42, it deals with in- 
come accruing or arising within British India to a person non-resident in British 
India, and it enables the taxing authorities to charge tax either in the name of the 
non-resident or in the name of his agent; and if the agent is charged, he is deemed 
for the purposes of the Act an assessee in respect of the tax. Now, in order that this 
section should apply, income, profits or gains should accrue or arise under four 
heads and the section provides that they may arise either directly or indirectly. 
The four heads are that they may arise through or from (1) any business connection 
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in British India, (2) any property in British India, (3) any asset or source of income in 
British India, or (4) any money lei at interest and brought into British India. Now, 
in this case we are concerned only with the third head: and the question is whether 
the dividends of the California Company are income, profite and gains which accrue 
or arise either direotly or indirectly through or from any source of income in British 
India. Sir Jamshedji’s first contention is that dividends do not accrue or arise from 
the gone earned in British India. According to him dividends may be derivd from 
profits; but inasmuch as the Legislature has not used the expression “derived” 
but used the expression "accruing or arising", dividends are not within the ambit of 
this section. He says that profits arising or accruing to an Indian ore ed having 
once arisen cannot arise again when dividends are paid to the shareholders. Now, 
I do not see why if a shareholder receives a dividend from a company it cannot be 
said that the dividend arose from the profits made by the company. If the source 
from which his dividend emanates is the profits made by the company, then un- 
doubtedly the dividend that he receives is an income which arises from that source. 
The argument really is the same as we had to consider when we were dealing with 
s. 4 (1), Explanation 3. IfI am right in what I have stated about that explana- 
tion that the profits made in India by the assessee company are the source from which 
the dividends arise, then on the same parity of reasoning under s. 42 the assessee 
company would be liable as an agent in respect of the dividends which have been paid 
to the non-resident company, the California Company, of which the assessee company 
has been appointed an agent nder s. 43. 

The other contention of Sir Jamshedji is that the expression "indirectly" in s. 42 
is ultra vires of the Legislature. His contention is that if income, profits or gains do 
not accrue or arise direotly through or from the four heads which I have mentioned 
in s. 42 but only arise or accrue indirectly, then the territorial connection is only 
illusory and in attempting to tax a non-resident to whom income arises indirectly the 
Legislature is going beyond its competence. Now, in my opinion the case with which 
we are dealing is a case where income, profits or gains arise directly and not indirectly. 
We are not concerned with a case where the dividend has passed through several 
companies. We are dealing with a case where the California Company is the share- 
holder and as such is directly paid dividends by the assessee company out of profits 
which it has made in British India, As in my opinion this is a cage of income, pro- 
fits and gains arising or accruing directly from asource of income in British India, it is 
unnecessary to consider what is the true construction to be put on the expression 
"indirectly" or whether that expression is ultra vires the Legislature. When wedo have 
a caso of income arising indirectly, it will be time enough to consider whether the 
Legislature was competent to tax a non-resident by reason of income accruing to 
him indirectly. 

The Tribunal has pointed out the difference between the language used in s. 42 
and that used in 8. 43 aa far as business connection is concerned. Ins. 43 the business 
connection that is necessary need not be in British India whereas under s. 42 the 
business connection has got to be in British India. Now, it is not disputed by Sir 
Jamshedji that California Company holding shares in the assessee company has a 
business connection although the business connection is not in India, and to the 
extent that there is business connection, s. 43 is satisfied. But as far as s. 42 is concern- 
ed and to the extent that the business conneotion has got to be in British India, Bir 
Jamshedji’s contention is that a shareholder cannot be said to have a business 
connection with the company of which he is a shareholder by reason of the fact that 
he holds shares in that company. Sir Jamshedji says that the situs of the 
shares is outside British India; the California Company is registered outside British 
India and the mere fact that the California Company is ashareholder of the Indian 
Company does not constitute a business connection. It is unnecessary to decide 
this question because we have held that the oase of the assessee company falls under 
the third head of s. 42. 

The questions raised by the Tribunal do not really bring out clearly the controversy 
between the parties, and, therefore, to the extent that it is necessary we think that 
the questions will have to be reframed. 

Question No. 1 is in order and we answer it in the negative. 
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Question No. 2: I have already pointed out that there is no dispute between the 

rties at all that the assessee company was properly appointed as the agent of the 

lifornia Compeny. Therefore, in our opinion the question does not arise and it is 
not necessary for us to answer it. 

In our opinion Question No. 4 should come before question No. 3. We answer 
question No. 4 in the affirmative, but we will reframe the question by adding the 
words ‘as agents" after the words "'assessee company” in that question. 

Question No. 3: In the affirmative. 

Question No. 5: Unnecessary. 

At the instance of Sir Jamshedji we raise a further question No. 6, viz., “Whether 
the provision of s. 42 of the Indian Income-tax Act to the extent that it concerns 
income, profits and gains accruing or arising indirectly is ultra vires of the Legislature? 
Having raised that question we answer it by saying that it is unnecessary to answer 
that question. Strictly the question does not arise out of the order made by the 
Tribunal, but as Sir Jamshedji challenges the validity of the very provisions under 
which the tax has been charged, the question is implicit in the order of the Tribunal. 
Sir Jamshedji says that this point was urged before the Tribunal although no re- 
ference has been made to it in the judgment. Having raised this question, in our 
opinion it is unnecessary to decide it on the facts of this case. 

Assessee to pay the costs of the reference. No order on the notice of motion; 
no order as to the costs of the notice of motion. 

Answer. accordingly. 

Attorneys for applicant: Crawford, Bayley & Co. 

Attorney for respondent: N. K. Petigara. 


REFERENCE UNDER STAMP ACT 


Before the Hon'ble Mr. M. C. Ohagla, Chief Justice, Mr. Justice Bhagwati and 
Mr. Justice T'endolkar. 
In re INDIAN STAMP ACT IL OF 1899.* 

Indian Stamp Act (II of 1899), Sch. I, arts. 35, proviso ; 5 (a), (b), (c)9)—Agreement for lease not 
effecting present demise stamped ad valorem tender art. 35—-Lease executed pursuant to agreement 
stamped only with annas twelve—Whether document of lease properly stamped—Construction of 
fiscal statute. ` 

In the proviso to art. 35 of the Indian Stamp Act, 1899, what the Legislature is considering 
isthe actual fact of a particular stamp being used on a particular document: it is not 
considering what the legal requirement under the Stamp Act is with regard to the stamping 
of the partioular document. If an agreement to lease may either effect a present demise or 
it may not, all that the Legislature is concerend with is the fact that the particular document 
is stamped with the particular duty. If, in fact, it is so stamped, and then, in pursuance of 
that agreement, a lease is subsequently executed, then the parties are entitled to the relief 
which the proviso affords. 

The Indian Stamp Act, 1899, being a fiscal statute, it should be given a construction which 
prevente hardship to the subject and which does not compel the subject to pay a duty 
twice over. The Stamp Authorities are only concerned with the collection of fiscal duty ; 
and if two documents are executed, and between the two all the duty that the subject is 
liable to pay has been paid to tho fiscal authorities, then the fiscal authorities are not concern- 
ed as to whether a particular duty should have been paid on the first document and a parti- 
cular duty should have been paid on the second document. The proviso to art. 35 of the 
Act is intended to give effect to this position. 

Ow August 24, 1948, an agreement for lease of land was entered into between the 
Trustees of the Port of Bombay and one Anandji Haridas. This agreement did not 
effect a present demise of the land. The agreement was stemped ad valorem under 
art. 35 of the Stamp Act, 1899, and a duty of Rs. 315 was paid on the document. 

On April 19, 1949, the parties executed a lease in pursuance of the above agreement 
and it was stamped only with annas twelve. 


* Decided, August 28, 1951. Civil Reference No. 18 of 1950. 
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The Assistant Superintendent of Stamps asked for the agreement for lease dated 
August 24, 1948, and held that the agreement was liable to stamp duty under art. 
5 (c) of the Act, and thst the document was overstamped. With regard to the lease 
dated April 19, 1949, he held that it was understamped to the extent of Rs. 156-12-0. 
Both these documents were impounded and a penalty was imposed on these. The 
nte duty and penalty required by the Assistant Superintendent of Stamps were 
paid. 

An appeal to the Chief Controlling Revenue Authority for refund of stamp duty 
and penalty paid in excess was rejected. 

The parties then requested the Authority to refer the following question inter 
alia to the High Court:— 

"(1) Whetherthe document dated the 24th August, 1048, is chargeable with a stamp duty 
of Ra. 159/- under Art. 5 (c) and Art. 40 (a) of the Schedule to the Act in accordance with the 
assessment of the Assistant Superintendent of Stamps and of the Chief Controlling Revenue 
Authority in appeal from the asseasment of the Assistant Superintendent of Stamps ?" 

In forwarding the statement of the case to the High Court, the Chief Controlling 
Revenus Authority, in the course of his opinion, observed aa follows :— 

“The said document is in my opinion not an ‘Agreement for Lease’ chargeable as a lease. 

The Bombay High Court has in I. L. R. 53 Bom. page 1, held that the words ‘agreement to let! in 
. Art. 35 of schedule to this Act mean “an agreement to lease amounting to an actual demise as in 
the Indian Registration Act.” The documentin question will therefore come under the definition 
of a lease for the purposes of Art. 35 only if the agreement amounted to an actual demise. In the 
present case, the document provides in terms that nothing therein conteined shall be construed 
as a demise at law of the land or any part thereof. Further, the document does not contain any 
agreement to pay any rent. The said Anandji Haridas the lessee had only the right to enter 
upon the land. The said ‘agreement for Lease’ in my opinion, therefore, is a simple agreement 
and is chargeable with duty under art. 6 (c) of the schedule to the Act. The deposit of Ra. 
6,825 referred to in the said agreement for lease attracts duty under art. 40 (a) of the schedule. 

As regards the lease dated April 19, 1949, in my opinion, this document is a regular lease 
attracting stamp duty under art. 35 (a) (iif) of the Act. As no previous duty on a document 
coming under the heading ‘lease’ under art. 35 was paid, the question of giving this document 
the benefit of the proviso to art. 35 does not arise.” 


The reference was heard. 


G. N. Joshi, instructed by Little & Co., for the Superintendent of Stamps and Chief 
Controlling Revenue Authority. 

N. A. Palkhiwalla, instructed by Mulla & Mulla, for Trustees of the Port of Bombay 
and Anandji Haridas. 


Cuaaua C. J. The question that arises for our determination on this reference 
made by the Chief Controlling Revenue Authority under s. 57 of the Indian Stamp 
Act is a very short one. On August 24, 1948, an agreement for lease was entered. 
into between the Trustees of the Port of Bombay and one Anandji Haridas. 
Pursuant to this agreement, a lease was executed on April 19, 1949. It is common 
grouad that the agreement for lease of August 24, 1948, did not effect a present 
demise. The agreement to lease was stamped ad valorem under art. 35 of the Stamp 
Act, and the lease of April 19, 1949, was stamped only with annas 12. The 
question that we have to consider is whether the document of April 19, 1949, was 
properly stamped. 

It is not necessary to consider on this reference a certain fact which has been 
mentioned in the opinion of the Chief Controlling Revenue Authority, because there 
is no dispute between the parties with regard to it, namely, that a certain sum was 
deposited by Anandji Haridas with the Trustees of the Port of Bombay for the due 
performance of various obligations undertaken by him, under the lease. 

Now, in order to appreciate the rival contentions put before us, it is important to 
look at the scheme of the Stamp Act with regard to leases. The article that deals 
with leases is art. 35, and under that article a lease includes an under-lease or sub- 
lease and any agreement to let or sub-let ; and it is clear that only those documents 
fall under art. 35 which effect a present demise. There is also another article—art. 
5-A—which deals with agreements to lease. The second column does not state what 
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duty is payable on agreements to lease: the Legislature has only referred the Stamp 
Authorities to lease : art. 3b. Now, it is clear that, in law, an agreement to lease 
may effect a present demise or it may not. If it effects a present demise, then an 
agreement to lease would fall under art. 35 ; if it does not effect a present demise, 
then an agreement would fali under art. 5 which deals with agreements or memoranda 
of agreement and would fall under art. 5 (c) which deals with all those cases which 
are not dealt with under art. 5 (a) or art. 5 (b). Now, in the present case, the 
ment to lease of August 24, 1048, not effecting & present demise fell under art. 5 (c), 
and it should have been stamped with annas 12, which is the proper stamp duty 
in the State of Bombay. Instead of stamping it with annas 12, it was stamped as 
if the agreement to lease fell under art. 35. Reliance is placed by the parties to the 
lease upon the proviso to art. 35, and that proviso is in the following terms :— 
“Provided that, in any case when an agreement to lease is stamped with the ad valorem 
stamp required for a lease, and a lease in pursuance of such agreement is subsequently executed, 
the duty on such lease shall not exceed eight annas.” 
Therefore, obviously, the purpose of this proviso is to relieve the subject from paying 
twice over on a document which has already been subjected to tax as falling under 
art. 36. Now, what is contended on behalf of the Chief Controlling Authority is 
that “an agreement to lease" in this proviso should be construed as ‘‘an agreement to 
lease which effects & present demise". According to Mr. Joshi, who appears forthe . 
Authority, it is only when an agreement to lease effecting a present demise is stamped 
as required by art. 35 that relief is given to the party if a lease is subsequently execut- 
ed pursuant to the agreement, and, in that case only, the lease is to be stamped with 
the stamp fee of annas 12. Now, in asking us to accept this construction, what 
Mr. Joshi wants us to do is to read the proviso as if the words used by the Legislature 
were "Provided that in any case when an agreement to lease is required to be stamped 
with the ad valorem stamp required for a lease". But the language used by the 
Legislature is not “is required to be stamped" but “is stamped". Therefore, what 
the Legislature is considering is the actual fact of a particular stamp being used on a 
appui document: it is not considering what the legal requirement under the 
tamp Act is with regard to the stamping of the particular document. An agree- 
ment to lease may either effect a present demise or it may not, all that the Legisla- 
ture is concerned with is the fact that the particular document is stamped with the 
particular duty. If, in fact, it is so stamped, and then, in pursuance of that agree- 
ment, a lease is subsequently executed, then the parties are entitled to the relief 
which the proviso affords. Mr. Joshi says that in art. 5-A the expression “agree- 
ment to lease" is used with only one connotation, namely, an agreement which 
effects a present demise, and that we must import the same meaning in the expression 
“agreement to lease” used in art. 35. In our opinion, it is not at all necessary to 
construe the expression “‘azreement to lease" in that restricted manner. If, in 
law, an agreement to lease may effect a present demise or may not effect a present 
. demise, then the Legislature, in art. 5-A, has dealt with both the kinds of agreements 
to lease. The Legislature has referred to art. 35 only to draw attention to the fact 
that, when an agreement to lease does effect a present demise, the duty to be charged 
is the same as provided for in art. 35. We must also bear in mind that this 
being a fiscal statute we should give it a construction which prevents hardship to the 
subject and which does not compel the subject to pay a duty twice over. The 
Stamp Authorities are only concerned with the collection of fiscal duty ; and if two 
documents are executed, and between the two all the duty that the subject is liable 
to pay has been paid to the fiscal authorities, then the fiscal authoritiesare not conern- 
ed as to whether a particular duty should have been paid on the first document and a 
particular duty should have been paid on the second document. The proviso is 
intended to give effect to this very position. All that the Legislature was concerned 
with is that, when you have cases of agreements for lease and leases, between the 
two documents no more stamp duty should be paid than the ad valorem duty under 
art. 35 and the additional duty of annas 12, and the proviso was intended to 
give effect to this intention. 
Turning to the questions, on the first question there is no dispute between Mr. 
Palkhiwalla and Mr. Joshi that the document of August 24, 1948, falls under art. 6 (c) , 
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being an agreement for lease not effecting a present demise, and that it also falls 
under art. 40 (a) because it is a mortgBge within the meaning of that expression as 
used in the Stamp Act. Therefore, we answer the first question in the affirmative. 

We might point that this reference has been argued and our answers to the 
questions have been given on the basis, which hasnot been seriously controverted by 
the Stamp Authorities, that full ad volarem duty was paid on the first document as 
required by art. 35. As a matter of fact, the Stamp Authorities held that the first 
document had been over-stamped. 

No ordor as to costs. 

Order accordingly. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. M. O. Chagla, Ohief Justice. 


PHIROZ FRAMROZE TARAPOREWALLA v. MUNICIPAL CORPORATION 
OF POONA.* 
Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 406 (1)t, 490, 484 (1), 
437, 411, App. IV, cl. 4 (2), (4)~Bombay Municipal Boroughs Act (Bom. XVIII of 1926), 
Sec. 110tt—Bombay General Clauses Act (Bom. I of 1904) —A ppeal by assessee under s. 110 
of Act of 1925 pending before City Magistrate, Poona, when Act of 1949 came into force— 
Whether Otty Magistrate hus jurisdiction to hear appeal. 

An appeal under s. 110 of the Bombay Municipal Boroughs Act, 1925, made by the asseasee 
to the City Magistrate, Poona, was pending when the Bombay Provincial Municipal Corpora- 
tions Act, 1949, came into force, which repealed the previous Act. On the question whether 
under 8. 406 of the Bomby Provincial Municipal Corporations Aot, the Magistrate ceased to 
have jurisdiotion to hear the appeal and tho Small Cause Court Judge became a competent 
appellate tribunal :— 

Held, that as the Bombay Provincial Municipal Corporations Act had repealed the Bombay 
Municipal Boroughs Aot, under the Bombay General Clauses Act, 1904, the appeal pending 
before the Magistrate was not affected by the new Act, and the Magistrate, therefore, had 
jurisdiction to hear and dispose of the appeal. 

Oxn Phiroze and another (petitioners) were two of the executors of the will of 
Vicaji D. B. Taraporewalla who died at Poona on March 4, 1949, leaving certain 

roperty in Poona. In March 1949 & notice was received from the Assessor and 

ollector of Suburban Municipality, Poona, raising the annual rental value of this 
property from Rs. 3,680 to about Rs. 7,500. On an objection being made to the in- 
creased valuation by petitioner No. 1, the annual rental value was fixed at Rs. 
4,860, on January 10, 1950. 

On January 28, 1950, the petitioners filed an appeal in the Court of the City 
Magistrate at Poona under s. 110 of the Bombay Municipal Boroughs Act, 1925, 
praying that the annual rental value may be restored to Rs. 3,680. 

During the pendency of the appeal the Bombay Provincial Municipal Corporations 
Act, 1949, came into force on February 15, 1950, which repealed the Bombay Muni- 
cipal Boroughs Act, 1925. 

Oa July 11, 1950, the petitioners applied to the City Magistrate, Poona, for 
transfer of the pending appeal to the Court of the Small Clauses at Poona under the 


* Decided, July 26, 1951. Civil Revision 
Application No. 1058 of 1950, from an order 
by D. G. Ghugale, City Magistrate, 


110. (1) appeals against any claim in- 
cluded in a bill presented under sub-seotion 
2 (1) of section 104 may be made to any Magistrate 

Class, Poona. or Bench of Magistrates by whom under the 
T The section is as under :— direction of the Chief Presidency Magistrate 
406. (1) Subject to the provisions here- in t of the areas specified in Part II of 


mafter contained, appeals against any rateable Schedule A to the Greater BombayjLaws and 


value or tax fixed or charged under this Act 
shall be heard and determined by the Judge. 
ill The relevant portion of the section is ag 


wem 


the Bombay High Court (Declaration of 
Limite) Act, 1945, or of the District Magistrate 
in respect of other areas, such class of cases is 
to be tried. 
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provisions of the Bombay Provincial Municipal Corporations Act, 1040, contending 
that the Court of the City Magistrate had no firisdiction to hear the appeal. 

The City Magistrate, Poona, rejected the application on Julg*31, 1950, observing 
in his judgment as follows :— 

“It will be thua seen that the'repeal of the Bombay Municipal Boroughs Act by s. 490 of the 
new Act is subject to the exceptions ‘As hereinafter provided.’ For these exceptions one may 
refer to s. 493 which appears in the same chapter as s. 400. Section 403 and Appendix 4 are 
complementary and are to be read together. 

Para. 4 of Appendix 4 is relevant. : 

Clauses 2 and 4 of that para are material for the present purpose. These clauses may be 
conrpared. When a transfer of pending proceedings was contemplated by the Legislature such 
transfer was specifically provided. See cl. 2 which states that all proceedings pending before 
any authority of the Municipality shall be transferred to such and such authorities. In contra- 
distinction to this cl. 4 simply says that all prosecutions, suits and other legal proceedings in- 
stituted by or against the Municipality or any officer of the Municipality, shall be continued by or 
against the Commissioner or the Corporation, as if the area was constituted to be a City when the 
prosecution suit or proceeding was instituted. Thus, cl. 4 says nothing of the transfer of the 
pending proceedings. On the other hand, it speaks of the continuance of the proceedings, with 
the parties’ name changed. No change of forum is contemplated by this cl. (4). If the legisla- 
ture had intended a change of forum and contemplated that the pending appeals should be 
transferred to the Judge, nothing waa easier than to say so. When the Legislature did contem- 
plate a transfer of pending proceedings, it specifically stated so in cl. 2 of the same para 4.” 

The petitioners applied in revision to the High Court. 


B. G. Thakore, J. R. Vimadalal, and Gagrat d» Oo., for the petitioners. 
R. N. Bhalerao, for opponent No. 1. 


CHAGLA C. J. This revision application raises a question as to the jurisdiction 
of the Poona Magistrate to hear an appeal from an order of the Chief Officer, Poona 
Borough Municipality, with reuard to assessment of the property of the petitioners 
in Poona, after the Bombay Provincial Municipal Corporation Act came into force. 
The assessment was made by the Chief Officer on Decembe: 31, 1949, and the 
assessee preferred an appeal to the Magistrate on January 28, 1950, and the new Aot 
LIX of 1949 came into force on February 15, 1950. Under s. 406 (1) of the new Act, 
appeals against any rateable value or tax fixed or charged under the Act shall be 
heard and determined by the Judge, and “the Judge” is defined, for the purpose of 
Poona, as the Judge of the Small Causes Court. Therefore, the contention is that 
although the petitioners had preferred their appeal to the Magistrate under the 
Munucipa! Boroughs Act, by reason of the new Act coming into force and by reason 
of s. 406 the Magistrate ceased to have jurisdiction to hear that appeal and the Small 
Causes Court Judge became a competent appellate tribunal and he alone could hear 
that appeal against the order of assessment. 
- Now, this Act repeals the Municipal Boroughs Act by s.490, and therefore by virtue 

of the Bombay General Clauses Act all pending proceedings under the old Act would 
be saved. When the Municipal Boroughs Act was repealed, the petitioners’ appeal 
was eared before the Magistrate, and under the General Clauses Act that proceeding 
would not be affected by any provision in the new Act. . Mr. Thakore contends that 
there is a clear intendment in the Act itself which goes to show that the Legislature 
wanted the pending proceedings to be affected and the Legislature also intended to 
give a retrospective effect to s. 406 of the Act. My attention is drawn to 8. 434 (1) 
which provides that the Civil Procedure Code shall apply to appeals to the Judge 
from the orders of the Commissioner, and it is pointed out that under the Act the 
taxing authority is the Commissioner and not the Chief Officer and appeals from the 
orders of the Commissioner with regard to assessment are provided, as pointed out, 
to the Judge, and therefore in those appeals the provisions of the Civil Procedure Code 
would apply. Under s. 437 the provisions of the Code of Criminal Procedure shall, 
so far as may be, apply to all inquiries and proceedings under this Act before the 
Magistrates. Mr. Thakore says that the intention of the Legislature was that appeals 
should be governed by the Civil Procedure Code, and therefore if thisappeal continues 
before the Magistrate, the provisions of the Criminal Procedure Code would apply 
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which was not the intention of the Legislature. I fail to see how s. 434 and s. 437 
in any way help the contention of thepetitioners. Both these sections provide for 
proceedings which arise under the Act. The proceeding I am considering did not 
arise under the Act but had arisen under the repealed Act and these were 
pending when the Act was repealed, and I see no difficulty as tothe application of the 
aw to these proceedings. Y do not see what the Criminal Procedure Code has got 
to do with assessment and rating, and although the Magistrate is constituted an 
appellate Court, he deals with rating and assessmentas a special authority appointed. 
under the Municipal Boroughs Act. 

ME INE is then drawn to Appendix IV and cl. 4, sub-cl. (4), of that Appendix, 
provides : 

“Al prosecutions instituted by or on behalf of the said municipality or local authority, and. 

all suite and other legal proceedings instituted by or against the said municipality, local authority 
or any officer of the said municipality or local authority pending on the said date shall be conti- 
nued by or against the Commissioner or the Corporation for the said City, as the case may be, 
as if the area was constituted to be a City when such prosecution, suit or proceeding was ingt- 
tuted.” 
On a plain interpretation of this sub-clause, all that it means and all that it conveys 
is that any pending proceeding which might have been instituted by or against a 
municipal authority under the Municipal Boroughs Act should be continued by or 
against the Commissioner. Therefore the ponding appeal of the petitioners, although 
it was against the Chief Officer, by reason of this provision it shall be continued against 
the Commissioner. But this sub-clause doesnot in any way affect pending proceedings 
nor does it in any way direct a transfer of pending proceedings to the new Courts 
recognized under the new Act. It is rather significant to contrast this with the 
language used in sub el. (2) of cl. 4 which provides that all proceedings pending 
before any authority of the municipality or iosal authority on the day which under 
the provisions of this Act are required to be instituted before or undertaken by the 
Commissioner shall be transferred to and continued by him and all other such pro- 
ceedings shall, so far as may be, be transferred to and continued hy such authority 
before or by whom they have to be instituted or undertaken under the provisions of 
this Act. Therefore, with regard to the specific avtho-ities mentioned under this 
sub-clause the Legislature provides for a transfer, but only such transfer is provided 
with regard to appeals pending before the Magistrate under the repealed Act. 

Mr. Thakore then points out that under s. 411 an appeal is provided to the District 
Cout from the decision of the Judge dealing with a question of assessment or rating. 
Mr. Thakore says that under the old Act there was only a power of revision given to 
the High Court and Mr. Thakore says that that is a valuable right given to the 
subject. It is perfectly true that if a right of appeal is given by a statute, that 
right of appeal cannot be taken away retrospectively unless the Legislature in ex- 
press terms deprives a person of that right. A right of appeal has been considered 
as a vested right, but the only vasted right that the petitioners had was to appeal . 
to the Magistrate and then go in revision to the High Court. That right has not 
been in any way affected by the new Act. What Mr. Thakore, however, wants is a 
new right which he never possessed, viz. the right to appeal to the District Judge. 
Unless I find from the language of the Act that such a new right has been conferred 
upon the petitionere although they did not enjoy it when the new Act was passed, 
I cannot come to the conclusion that the petitioners have now a right to go to the 
Small Causes Court Judge and then to appeal from his decision to the District Judge. 

In my opinion, there is nothing in the provisions of the Provincial Municipal 
Corporations Aot which in any way is contrary to what is provided in the Bombay 
General Clauses Act with regard to the effect of a repealed statute and the effect of a 
repealed statute is that all pending proceedings are saved, and therefore the appeal 
pending before the learned Magistrate is saved and he has jurisdiction to hear and 
dispose of that appeal. The result is that the apulication fails and is dismissed 
with costs. 

i Application dismissed. 
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" Before Mr. Justice Vyas. 
DIGAMBER GOPAL MARATHE v. VITHOBA JOGU HAGIR.* 

Bombay Tenanoy Act (Bom. XXIX of 1939), Sec. 4 (1), provisot —Landlord terminating tenanoy— 
Tenant continuing to hold land after notice—Sutt by landlord for ejectment filed before application 
of Act to district where land sttuated— Whether 3. 4 (1) retrospective $n. effeci—Bombay Land 
Revenue Code (Bom. V of 1879), Seo. 84. 

The plaintiff on November 13, 1944, gave a notice to the tenant-defendant terminating 
his tenancy under s. 84 of the Bombay Land Revenue Code, 1879. The defendant continued 
to hold the land notwithstanding the notice. He had been cultivating the land personally 
continuously for a period of not less than six years immediately preceding April l, 1944. 
The plaintiff filed a suit against the defendant on November 14, 1945, to recover possession 
of the land. The defendant inéer alia contended that he was a protected tenant under the 
Bombay Tenancy Aot, 1939, which was made applicable to the district where the land was 
situated in April 1946. The plaintiff contended that the provisions of the Bombay Tenancy 

' Aot had no retrospective application and that as the defendant had already ceased to be a 
tenant with effect from March 31, 1945, and as the suit had been filed before the application 
of the Bombay Tenancy Act to the district where the land was situated, the defendant was 
not protected by the Act :— 

Hald, thats. 4 (1) of the Bombay Tenancy Act, 1939, bad retrospective effect and, therefore, 
the defendant was entitled to the protecticn of the Act. 

Under s. 4 (1) of the Bombay Tenancy Aot, 1939, even though a person who has held a 
land and cultivated it personally continuously for a period of not less than six years immedia- 
tely preceding April 1, 1944, may have ceased to be in possession of the land any time after 
April ‘I, 1944, and before the coming into force of the Act in a partioular district, he would be 
entitled to the protection of the Act and would be deemed a protected tenant. 

Sudkya Ramji v. Mahammed Isak,) referred to. S 


Oxu Digamber (plaintiff) owned acertain land at Wai in the Satara district 
which was held by Vithoba (defendant) on an annual tenancy. On November 13, 
1944, the plaintiff gave notice to the defendant unders. 84 of the Bombay Land 
Revenue Code, 1879, to deliver up possession of the land at the end of March 31, 1945. 
The defendant who had been cultivating the land personally continuously for a 
period of not leas than six years immediately preceding April 1, 1944, continued to 
hold the land notwithstanding the notice. 

The plaintiff filed the present suit against the defendant on November 14, 1945. 
The Bombay Tenancy Act, 1939, was made applicavle to the Satara district in 
April 1946. à 

The trial Court held that since the tenancy of the defendant had been terminated 
and the suit against him had been filed before the Bombay Tenancy Act was made 
applicable to the district, the defendant was not protected by the Act, and decreed 
T plaintiff's suit for possession. The trial Judge in his judgment, observed as 
ollows :— 


* Decided, August 28, 1951. Second 
Appeal No, 112 of 1948, from the decision of 
G. N. Katre, Assistant Judge, Satara, revera- 
ing the decree passed by K. K. Gadgil, Civil 
Judge, Wai, in Civil Suit No. 442 of 1945. 


under clause (a) within four months from the 
date on which this section comes into force 
in the area in which the land is situated and 
in cases falling under clause (b) within six 
months from the date on which the Bombay 
+ (1) Every tenant shallbedeemedto bea Tenancy Amendment Act, 1946, comes into 
tected tenant for the purposes of this force. 

Aot, if he—.. 1t The section is as under :— 


(b) held any land and oultivated it personal. 
ly continuously for a period of not leas than six 
years immediately precedingthe first day of 
Apnl 1944 and was evicted from such land on 
or after such date otherwise than by the order 
bf & competent Court on any of grounds 
specified in sub-section (2) of section 5; 

Provided that any tenant who has been 
evicted from the land in consequence of 
failure to tender the rent referred to in 
section 9 of the Bombay Small Holders Relief 
Aot (1038), as provided therein, shall not be 
deemed to be a protected tenant unlesa he 
pays to che landlord such rent in cases falling 


An annual tenancy shall, in the absence of 
proof to the contrary, be presumed to run from 
the end of one cultivating season to the end 
of the next. The cultivating season may be 
presumed to end on the 31st March. 

An annual tenancy shall in the absence 
of any special ment in writing to the 
contrary require for its termination a notice 
given in writing by the landlord to the tenant, 
or by the tenant to the landlord, at least three 
months before the end of the year of tenanoy 
at the end of which it is intimated that the 
tenancy is to cease.” j 

1 (1948) 52 Bom. L. R. 123. 
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“On behalf of the plaintiff, it is urged that that Act will not apply to this suit as it came into 
force in this part of the province in April 1946 and the suit waa filed in November 1946. I think 
this contention on behalf of the plaintiff is sound inasmuch aa that Act is a substantive piece of 
legislation and not mere procedural law. It is well settled that in the absence of an express 
provision to the contrary, a substantive law, unlike.adjeotive or procedural law, is not retrospec- 
tive in its application and cannot affect vested rights. As the Tenancy Aot was not made applica- 
ble here when the suit was filed, I do not think the caso will be governed by it. As that Aot will 
not, in my view, apply, the provisions about protected tenancy and relief against termination of 
tenancy (8. 20 of that Aot) will also, it goes without saying, have no application.” ` 

Oa appeal theappollate Judge held that the defendant was entitled to the protection 
of the Act and dismissed the plaintiff's suit. 


The plaintiff appealed to the High Court. 


K. B. Sukthankar, for the appellant. 
K. N. Dharap, with M. M. Virkar, for the respondent. 


Vyas J. This second appeal arises out of a decision of the Assistant Judge, 
Satara, by which he allowed an appeal of the original defendant, against whom a 
decree for possession was passed by the trial Court, and ordered the suit of the 
plaintiff to be dismissed. . 

The plaintif who is the present appellant filed Suit No. 442 of 1945 in order to 
recover possession of the property in suit, a land at Wai, from the defendant, who is 
respondent in this appeal, on the allegation that the defendant was his annual tenant, 
that the agreed rent was Rs. 90 per year and that thesaid tenancy had been terminated 
by the plaintiff bv giving him (defendant) a notice under section 84 of the Bombay 
Land Revenue Code. The notice was given on November 13, 1944, and it is the 
caso of the plaintiff that the tenancy of the defendant was terminated thereby with 
effact from March 31, 1945. Notwithstanding the termination of tenancy the 
defendant did not quit the land and hence the present suit was filed by the plaintiff on 
November 14, 1945, claiming to recover possession of the property from the defendant. 

One of the grounds, indeed the principal ground, on which the suit was resisted by 
the defendant was that he was a protected tenant under the provisions of the Bombay 
Tenancy Act. It was contended by him that he had been holding the land and culti- 
vating it personally continuously for a period of more than six years immediately 
preceding April, 1, 1944, that he had never committed any default in the payment 
of rent and that accordingly he wasnotliableto beevicted fromtheland. Theother 
defence taken by him was that he was entitled to the protection of the Small Holders 
Act. 

Now, it may be noted that the Bombay Tenancy Act was made applicable to the 
Satara District in April 1946, and it was held by the trial Court that since the 
tenancy of the defendant had been terminated and the suit against him had been 
filed before the Bombay Tenancy Act was made applicable to the District, the pro- 
tection of the Act could not be availed of by the defendant. It was also held that 
the defendant could not claim the benefit of the Small Holders Act. In other words, 
both the defences were rejected by the trial Court and the plaintiff’s suit for possession 
was decreed. 

The defendant went in appeal from the decree of the tria] Court, and in appeal the 
learned Assistant Judge, Satara, held that the defendant was entitled to the protection 
of the Bombay Tenancy Act as, in the learned Judge’s opinion, he was a protected 
tenant, notwithstanding the fact that his tenancy had been terminated and a suit 
had been filed against him before the application of the Bombay Tenancy Act to the 
Satara District. In the course of his judgment the learned appellate Judge observ- 
ed: 

"Beobion 4 of the Act (meaning thereby the Bombay Tenancy Act as finally amended by Act 
XXVI of 1946) enacts that a tenant who has cultivated a land for a period of not leas than 6 
years immediately before April 1, 1944, shall be deemed to be a protected tenant even though he 
was evicted from such land on any of the grounds except those specified in sub-s. (2) of s. 6. i.e., 
for non-payment of rent. This clearly means that the Legislature has taken away the landlord's 
right to terminate the tenancy of a protected tenant at his sweet will by giving him a notice under 
section 84 of the Land Revenue Code.” 
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Consistently with thcse observations, he came to the conclusion that the defendant 
was & protected tenant ashe had been in possession of the land and had been cultivating 
it personally continuously for not less than six years immediately preceding Aprill, 
1944. In view of that finding of his, he allowed the appeal of the defendant, reversed. 
the decree of the trial Court and ordered the suit to be dismissed. This is a second 
appeal by the plaintiff against that appellate decision. 

In this appeal it is argued by Mr. Sukthankar for the plaintiff that the provisions 
of the Bombay Tenancy Act have no retrospective application, and that as the 
defendant had already ceased to be a tenant by reason of the termination of his 
tenancy with effect from March 31, 1945, and as the suit had already been filed 
against the defendant on November 14, 1945—both events happening before the 
application of the Bombay Tenancy Act to the Satara District in April 1946—the 
protection contemplated by the Act could not be extended to the defendant. In 
this connection, Mr. Sukthankar has relied on Sudkya Ramji v. Mahammed Isak? in 
which it was held that it was a general principle of the common law of England, which 
was followed in India, that no statute was to be construed so as to give a retrospective 
operation to it unless its language was such as plainly to require that construction. 
A point which Mr. Sukthankar has made on the authority of this case is that since 
there is nothing in the language of the Bombay Tenancy Act to warrant its retros- 
pective operation, its provisions cannot be given a retrospective effect, and that as the 
defendant had already ceased to be a tenant by the termination of his tenancy before 
the Tenancy Act was applied to the district, the plea of being a protected tenant 
could not, in law, be taken by him. * 

Mr. Sukthankar's contention is not correct. In my view, the language of s. 4, 
sub-s. (1), of the Bombay Tenancy Act, and the language of the provisoto that sub- 
seotion clearly show that the Legislature must have intended to give retrospective 
effect to the provisions of this sub-section. The words "and was evicted from such 
land on or after such date’ occurring in ch (b) of sub-s. (I) of s. 4 certainly provide 
that a person who had held any land and cultivated it personally continuously for a 
period of not less than six years immediately preceding April 1, 1944, shall be deemed 
to be a protected tenant, notwithstanding the fact that he may even have been evicted 
from the land (unless of course the eviction was by order ofa competent Courtonany 
of the grounds specified in sub-s. (2) of s. 5) at any time between April 1, 1944, and 
the date on which the Act was made applicable to a particular district. The latter 
part of the proviso to sub-section (7) of section 4 also makes it quite clea, I think, 
that if a person who is deemed to be a protected tenant of a land happens tobe even 
evioted from that land, the said eviction nob being by order of a competent Court on 
any of the grounds specified in sub-s. (2) of s. 5 at any time between April 1, 1944, 
and the date of coming into force of the Bombay Tenancy Act, he, on certain inti- 
mation being given to the landlord within a prescribed time, shall be entitled to re- 
cover possession of the land. The above mentioned language of sub-s. (i) of s. 4 
and proviso to it leaves no doubt that even though a person who has held a land and 
cultivated it personally continuously fora period of not less than six years immedia- 
tely preceding April 1, 1944, may have ceased to be in possession of the land any time 
after April 1, 1944, and before the coming into force of the Bombay Tenancy Act 
in a particular district, he would be entitled to the protection of the Act and would be 
deemed to be a protected tenant. Even in Sudkya v. Mahammed Isak Mr. Justice 
Bavdekar had said (p. 129): 

“ib is arguable that when enacting s. 5 (2) the Legislature wanted to give retrospective 
operation to that section as it has specifically used the language to indicate that that was ite 
intention.” 

T feel sure that if the Legislature had not intended to giveretrospective effect to the 
provisions of s. 4, sub-s. (1), of the Act, it would not have used the language which it 
did in that sub-section. { must accordingly reject Mr. Sukthankar’s contention and 
accept Mr. Daarap’s submission that the defendant is entitled to the protection of the 
Bombay Tenancy Act. 

There is no doubt that the defendant has been holding the suit land and has been 


l (1048) 52 Bom. L. R. 123. 


¢ e 


.1951.] 239 


DIGAMBER GOPAL V. VITHOBA JOGU (A.c.3.)— Vyas J. 
cultivating it personally continuously for a period of not less than six yearsimmediately 
preceding April 1, 1044. What is partioularly important to remember in this case 
is that the defendant has been still holding theland. His tenancy has been terminat- 
ed, but he is still on the land. Even if he had been actually evicted from the land 
between April 1, 1944, and April 1946, unless the eviction had been by an order of a 
competent Court on any of the grounds specified in sub-s. (2) of s. 5, he would still 
have been deemed to be a protected tenant. Clearly therefore the defendant's case 
is even much stronger than the case contemplated by sub-s. (1) of s.4 of the Act, and 
there is no substance in the argument of Mr. Sukthankar that the defendant cannot 
have the protection of the Act as‘he has not been evicted from the land between 
April 1, 1944 and the date of coming into force of the Bombay Tenancy Act in the 
Satara District. If even a person actually evicted, from the land between April 1, 
1944, and April 1946 (the date when the Bombay Tenancy Act came into force in the 
Satara District ) could be deemed to be a protected tenant, how much more would a 
person who is still on the land be entitled to that protection. There is no doubt that 
he would be. We must always put a reasonable construction on the Act. 

For the reasons stated above, I hold that the defendant must be deemed to be a 
protected tenant and this appeal must fail and must be dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Gajendragadker and Mr. Justice Vyas. 
THE MIRAJ STATE BANK LTD. v. NABI BAPU.* 


Bombay Agricultural Debtors’ Relief Act (Bom. XXVIII of 1947), Secs. 2 (4), 3, 19, 281t—8Swit for 
money filed by merged State bank—Defendants’ application for transfer of sutt under s. 19 (1)— 
Maintainability of application. 

In a suit filed by a merged State bank against the defendants to recover a sum of money the 
defendants applied for transfer of suit under s. 19 (1) of the Bombay Agricultural Debtors’ 
Relief Act, 1947. The bank resisted the application on the ground that the claim made by 
it waa, under s. 3 of the Act, outside the scope of the Act, and, therefore, s. 19 (7) of the Act 
should be deemed to refer to suits for recovery of debts other than those mentioned in s. 3 
of the Act :— 

Held, that the effect of s. 3 of the Act is not that the debts mentioned in the section stand 
entirely outside the Act, but that the said debts would not be prejudicially or adversely 
affected by the general provisions contained in the Act ; 

that accordingly s. 19 refers to the suit for recovery of any debt in the larger sense of that 
term; and 


* Decided, August 27, 1951. Civil Revi- 
sion Application No. 1118 of 1950, from the 
decision of M. 8. Hegde, Civil Judge, (Semor 
Division) Sangli. 

f The relevant sections are as under :— 

2. In this Act, unless there is anything re- 
pugnant in the subject or context— 

(4) “debt” means any liability in cash or 
kind, whether secured or unsecured due from a 
debtor whether aa under & decree or 


in any oivil or revenue court shall, if they in- 
volve the questions whether the person from 
whom such debt is due is a debtor and whether 
the total amount of debts due from him exceeds 
Rs. 15,000, be transferred to the Court. 

(2) When an application for adjustment 
of debts made to a Court under section 4 
or a statement submitted to a Court under 
section 14 includes a debt in respect of which 
a suit, appeal, application for execution or 


order of any civil Oourt or otherwise and 1nolud- 
es mortgage money the payment of which is 
secured by the usufructuary mortgage of 
immovable property but does not include 
arrears of wages payable in respect of agricul- 
tural or manual labour ;... 

3. Save as otherwise expressly provided, 
nothing in this Aot shall affect the debts and 
liabilities of & debtor falling under the follow- 
ing heads, namely :—... 

(vi) any sum due to a scheduled bank. 

19 (1) All sute, appeals, applications for 
execution and proceedings including revisional 
pro i ding before a District Judge 
under section 53 of the Dekkhan iculturists’ 
Relief Act, 1879, in respect of any debt pending 


proceeding liable to be transferred under sub- 
section (I) is pending before a civil or revenue 
Court, the Court shall give notice thereof to 
such other Court. On receipt of such notice, 
such other Court shall transfer the suit, appeal, 
applination or proceeding, as the cae may be, 
io the Court..... 

26. (I) On receipt of an application for 
adjustment of debts, the Court shall give 
notice to the Collector requiring him to state 
to the Court within such time as may be fixed 
by it the amount of the debt due by the debtor 
to Government. 

(2) The Court shall also give similar 
notice to any local authority, co-operative 
society or scheduled bank to which any debt 
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that, therefore, the defendant’s application for transfer of suit was properly made. 
The debts due by the debtor who is entitled to the protection of the Bombay Agricultural 
Debtors’ Relief Act, 1947, must come within the jurisdiction of the special Court administering 
the Act; these debts can be broadly classified into two classes: (1) ordinary debts which are 
affected by the provisions of the Act laying down for a special enquiry, for a special mode of 
taking accounts and for a special mode of scaling down and adjustment ; and (2) debts which 
can be called special debts ae mentioned in 8. 3 ofthe Act. These are not intended to fall 
within the mischief of the special provisions contained in the Act except s. 26, and in that 
> sense they are not intended to be adve wely affected by those provisions. But evon as to 

these special debts, it is the special Courts that must examine the disputes in respeot of them 
and it is the special Courts that must decide what amounts are duo to the creditors concern- 
ed. t 


Tue Miraj State Bank, Ltd., (plaintiff) filed a suit, in the Court of the Civil Judge, 
Senior Division, Sangli, against Nabi Bapu and others (defendants) to recover 
a sum of Rs. 7,294-9-0. 

Oa September 11, 1950, the defendants applied to the Court under s. 19 (Z) of the 
Bombay Agricultural Debtors’ Relief Act, 1947, for transfer of the suit to ‘the Debt 
Adjustment Court. 

The Civil Judge, Senior Division, Sangli, on September 18, 1950, granted the 
defendants’ application and transferred the suit, observing in his order as follows :— 

. “All the debts due by a debtor are to be taken into considerdtion at the time of determining 
the paying capacity of the debtor and at the time of the award in determining the priority of the 
various debts due to the creditors. In such case it is necessary to determine what amount is due 
to the plaintiff bank. It seems to me that the debtor is not entitled to scaling down of debt and 
other concessions which are given to him under the Act, as against the plaintiff. But there ia no 
provision in the Act providing that suit involving claams referred to in s. 3 of the Act should not 
be transfered to the Special Court under the B. A. D. R. Act. In view of the fact that the debts 
due by a debtor are to be taken into consideration in determining his paying capacity it seems to 
me that all his creditors are proper parties in a proceeding under the B. A. D. R. Act. I there- 
fore hold that plaintiff is not entitled to claim that the suit filed by him be tried by this Court only 
and should not be transferred to the Special Court when there is an allegation by defendante 
Nos. 2 and 3 that they are debtors under the Act and that their debta do not exceed Ra. 15,000". 


The plaintiff applied in revision to the High Court. : 


G. R. Madbhavi, for the petitioner. 
V. M. Tarkunde, for the opponents. 


GAJENDRAGADKAS J. This is a revisional application by the plaintiff in which an 
order passed by the Civil Judge, Senior Division, Sangli, direoting the transfer of the 
suit under s. 19 of the Bombay Agricultural Debtors’ Relief Act (Bom. X XVIII of 
1947) is challenged before us. The plaintiff is the Miraj State Bank Limited and in 
;the sait that the plaintiff had filed against the dofandants a claim was made for 
. Rs. 7,204-0.0. This suit was filed in the Court of the Civil Judge, Senior Division, 
* Sangli. On September 11, 1950, the defendants applied to the Court under s. 19, 
Sub.s. (Z), of the Act, and alleged that they were d2btors within the meaning of the 
Aot and that their total dabts did not exceed Rs. 15,030. They, therefore, claimed that 
the suit should be transferred for disposal in accordance with the provisions of the 


may be due by the debtor and also to any liability against such debtor in respeot of the 
liability for maintenance under the decree 
or order. 

(4) The Collector, the co-operative society 
and the scheduled bank shall also furnish a 
statement to'the Court showing the amount of - 
remission which the Provincial Government, 
the co-operative society or the scheduled 
bank, as the case may be, is willing to give 
in respect of the debt. 

(5) The portion of any debt remitted under 
sub-section (4), and unless the Court other- 
wise directs any debt or portion thereof in 
respect of which no statement is submitted 
under sub-section (3), shall be extinguished. 


person who is entitled to maintenance from 
the debtor, under a decree or order passed by & 
competent Court. In the case of any debt 
due to a co-operative society, the Court shall 
also give notice to the Registrar of Co-operative 
Soojeties or to such officer as the Rogistrar 
may nominate in this behalf. 

(3) On receipt of such notice the Collector, 
the loca] authority, the co-operative society 
or the scheduled bank, or the person entitled 
to maintenance, as the case may be, shall, 
within such time as may be fixed by the Court, 
from time to time submit a statement to the 
Court showing the total amount of the debt 
due by thé debtor as also any recurring 
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Bombay Agricultural Dabtors’ Relief Act. The plaintiff resisted this application 
on the groua that the claim made by the bank in the present suit was outside the 
scope of the Bombay Agricultural Debtors’ Relief Act altogether. The learned 
Juiz»rsjooted this contention and he has directed that the suit should be transferred 
under s. 19, sub-s. (1), of the Act. It is.this order which is challenged before us 
by the plaintiff petitioner. ; 

Mr. Madbhavi for the petitioner has strongly relied upon the provisions of s. 3 
of the Bombay Agricultural D»btors' Relief Act. This section provides thatnothing 
in this Act shall affect the debts and liabilities of a debtor falling under the seven 
classes in the saction. Amongst thess classes isthe sum due to a merged State bank, 
and there is no dispute that the plaintiff bank is & merged State Bank. Mr. Madbhavi 
siys that this saction in clear terms provides that the dispute between a merged 
State bank and ite dabtor isnot intended to be affected by the provisions of this Act 
and in that 8213» must fall outside the Act altogether. Oa this view Mr. Madbhavi’s 
coatsition further is that when s. 19, sub-s. (1), of the Aot, refers to suits in respect of 
aay dəbt ani directs that such suits should be transferred, it must be deemed to 
refar to the suits for the racovery of dəbts other than those mentioned in s. 3 of the 
Aot. If this is the tru» position, it would have to be held that the learned Judge had 
no jurisdiction to transfor the suit as requested by the defendants. It is quite true 
that by askiag for a transfor of the suit urder s. 19 (7) the defendants are virtually 
səəking to oust the ordinary jurisdiction of the civil Court, and this can be permitted 
oaly if the provisions of the Act mike it clear beyond doubt that the suit must be 
transferred to be tried by the special Courts administering thé Bombay Agricultural 
Debtors’ Relief Act. 

Now, in daaling with this question, it is necessary to refer to the scheme of the 
Bombay Agricultural Dabtors’ Relief Act and some of therelevant provisions contain- 
ed in it. The word “dabt” is defined by s. 2, sub-s. (4), of the Aot as meaning any 


liability in cash or kind, whether secured or unsecured due from a debtor whether. 


payable under a deoree or order of any civil Court or otherwise and includes mortgage 
moasy the payment of which is secured by the usufruetuary mortgage of immovable 
property but does not include arrears of wages payable in respect of agricultural 
or manual labour. Thus, it is obvious that the definition of the word "debt would 
include the debt due to the bank. Section 3 to which I have already referred is a saving 


section and it provides that seven classes of debts enumerated in this section would not ' 


be affacted by anything contained in this Aot. Section 4 deals with the applica- 
tion which has to be made for the adjustment of debts and sub-s. (2) of this section 
provides that notwithstanding anything contained in s. 3 an application made under 
this saction shall contain the amounts and particulars of all debts specified in that 
section dus by the debtor. When such an application is made, notices are ordered to 
be issued to the respective parties and the enquiry into the debt begins. Section 15 
of the Act provides for the extinotion of the debts in respect of which an application 
has not been made under section 4 or,the other steps have not been taken as mention- 
ed ins. 15. At the enquiry to be held under this Act, preliminary issues are framed 
under s. 17, accounts are taken under s. 20, the creditor and debtor respectively are 
examined under s. 21, and ultimately the amount is determined after adopting the mode 
of taking accounts as mentioned in &. 22. Section 24 confers upon the Court much wider 
powers in deciding the real character of the transaction between the parties under 
this Act. Then we come to section 26. Under this section as soon as an application 
for the adjustment of a debt is received, the Court is required to give notice to the 
Collector requiring him to state to the Court within such time as may be fixed the 
amount of the debt due by the debtor to the Government. Similar notice is required 
to ba given to the six other creditors mentioned in s. 8 of the Act. Sub-section (3) of 
s. 26 then requires that these oreditors should submit a statement to the Court show- 
ing the total amount of the debt due by the debtor. Sub-section (4) of this section 
then goes on to provide that the creditor may, if willing to do so, indicate the amount 
which he is prepared to remit to the debtor, and the last sub-section of this section 
provides that the portion of any debt remitted under sub-s. (4), and unless the 
Court otherwise directs any debt or portion thereof in respect of which no 
statement is submitted under sub-s. (3), shall be extinguished. After the accounts 
L R.--16 
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are made and the enquiry is completed, an award is passed under s. 32. 
Under the provisions of this section priority in respeot of the debts due by the debtor 
is statutorily determined and annual instalments are fixed by which the whole of 
his debts are ordered to be repaid. In the list of priorities merged State Banks 
occur at (ff) in sub-s. (2) of s. 32. When the award is thus passed, s. 38 provides for 
the execution of the award. The proviso to this section reserves to the Government 
or a local authority or a co-operative society the right to have recourse to any mode 
of recovery allowable by any law for the time being in force., As to the other ore- 
ditors, and amongst them must be mentioned the merged State bank with which we 
are concerned, the only remedy open to them is to execute the award as laid down by 
section 38. These broadly are the important relevant sections. 


Now, the scheme of theBombay Agricultural Debtors’ Relief Act seems to be that 
whereas the ordinary debts due by the debtor as defined in the Act can be scaled down 
under the principles laid down by this Act, the debts due to the creditors mentioned 
in s. 3 cannot thus be scaled down. But that is not to say that these debts have not 
to be shown or have not to be considered in adjusting the other debts of the debtor. 
By s.4 these debts are specifically required to be mentioned and by s. 26 these cre- 
ditors are specifically required to mention their rights and the amounts due to them. 
In other words, after the statements of these creditors are brought on the record, the 
Court in each case has to determine the total liability of the debtor and has to 
decide the question of scaling down his debts which can be scaled down under the 
Act by reference to the said total liability in relation to his total capacity to repay 
the debts. It would thus be clear that, for the purpose of scaling down the ordinary 
debts, the consideration of the debts due to the creditors mentioned in s. 3 is abso- 
lutely essential. It is quite true that s. 26 deals with these debts separately-by them- 
selves, so that the penal section 15 which extinguishes the ordinary debts in case 
proper steps are not taken by the creditors or the debtors as required by the Act 
would not be applicable in respect of these special debts. But that, in our opinion, 
does not mean that these special debts are entirely outside the purview of the Act. 
In faot it is significant that under the last sub-section of s. 26 itself, if no statements 
are filed by any of these special creditors, the Court would treat such debts as 
extinguished. Thus in this way even these special debts are expressly dealt with by 
this section ; so that it isnot correct tosay that these debts are wholly outside the scope 
of the Act. We are free to confess that it is not very easy to reconcile the different 
sections of the Act, but, on the whole, we are disposed to take the view that the effect 
of s. 3 is not that the debts mentioned in this section stand entirely outside the Act, 
but that the said debts would not be prejudicially or adversely affected by the 
general provisions contained in this Aot. We do not read s. 8 as meaning that 
nothing in this Act shall apply to the debts mentioned in that section We would 
prefer to read this section as meaning that nothing in this Aot shall prejudicially or 
adversely affect the said debts. In that view of the matter, it seems to us that s. 19 
does refer to the suit for the recovery of any debt in the larger sense of that term. 
The word “debt” must be construed in the light of the definition contained in s. 2, 
sub-s. (4), and if it is so construed, there would be no difficulty in holding that the 
application made by the defendants for the tranafer of the present suit was properly 
made and it was properly granted by the learned Judge. It would be useful to 
consider the provisions of sub-s. (2) of s. 19 in this behalf. As I have already men- 
tioned, in the application made by the debtor, the debtor is bound to have mentioned 
the amount due to the bank along with the other debts due to the other creditors. 
In such a case, when the Court would have proceeded to deal with this application, 
it would have found the name of the bank in the list of the creditors of the applicant 
and it would have been open to the Court under s. 19, sub-s. (2), to send a notice to 
the Court, where the suit filed by the bank was pending, to send the record of the 
said suit to itself. It is quite true that even after the record of such a suit is received 
by the Court administering the Act, it would not assume the jurisdiction to soale 
down the debt due to the bank, and in that sense the important provisions contained 
in the Act for scaling down the debts would not apply to such a debt. But that is 
not to say that the Court could not deal with the question as to the amount of debt 
due by the debtor to the creditor in question. The position may perhaps he dif- 
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ferent if the debtor is indebted only to one or more special oreditors ; but with 
such a case we are not concerned in the present application. 

Mr. Madbhavi contends that the special Court has no jurisdiction to deal with the 
disputes between the debtor and a special class of creditors mentioned in section 3 
of the Bombay Agricultural Debtors’ Relief Act and his argument is that such dis- 
putes mustalways be decided only by the ordinary civil Court. Wefind it very difficult 
to accept this contention. As I have already mentioned, before the award is made, 
notice would have been issued to the special creditor, as for instance, the bank in the 
present case, and the amount due to the bank would have to be mentioned in the 
award and the place of this debt in the list of priorities would have to be indicated by 
it. Itis not disputed that once the award is made and the amount due to the special 
creditor is mentioned in it, the special creditor would be entitled to execute the award 
in respect of his amount. Indeed, after the amount is thus mentioned in the award, 
the only procedure open to the creditor would be to execute the award. The proviso 
to section 38 reserves the right for only specified class of creditors to take recourse to 
the other remedies open to them in law. But the plaintiff bank is not included in 
this proviso. Now, in such acaseifafter the bank mentions the amount due toit from 
the debtor in reply to the notice issued to the bank under section 26, the amount thus 
mention»l by the creditor differs from the amount mentioned by the debtor in his 
application made under s.4, or if the debtor disputes this amount otherwise after the 
statement is filed by the bank, this dispute would have to be settled before the debtor 
is held liable to pay any debt, and the question is, which Court will have to decide 
this dispute. Mr. Madbhavi would suggest that in the case of such adispute the Court 
must mention the amount indicated by the creditor and proceed on the assumption 
that this amount is due despite the fact that the amount may be disputed by the 
debtor. It is impossible to accept this contention. If the debtor disputes his 
liability either partially or wholly, it would be obvious that no award can be passed. 
against him unless the Court holds a judicial enquiry into the dispute and determines 
the dispute against the debtor. It is only when the Court finds that a certain amount 
is due by the debtor to a partioular creditor that the Court can proceed to mention 
that amount in the award. We are not prepared to hold that the effect of the pro- 
visions contained in sub-s. (5) of s. 26 is to limit the jurisdiction of the Court to reduce 
the amount or to extinguish the debt only in two cases mentioned in that sub- 
section. We think that if a dispute arises as between a debtor and any of his ore- 
ditors falling in the special classes mentioned in s. 3, that dispute has to be judicially 
determined before the debt due to such a special creditor can be mentioned in the 
. award. It seems to us that if such a dispute arises, it is the Court administering the 
Bombay Agricultural Debtors’ Relief Act which will have to decide this dispute. If 
the special creditor has not filed any suit in respect of his debt, he will mention his 
amount in reply to the notice issued under s. 26 and the Court will proceed to deal 
with the liability in qnestion in case the amount is disputed by the debtor. If the 
special creditor has filed a suit already, notice may be issued by the special Court 
under s. 19 (2) when it deals with the application of the debtor, or the debtor can make 
an application under s. 19 (1) for the transfer of the suit to the special Court. In 
any case, it seems to us that it is the Court adjusting the ordinary debt of the debtor 
that must decide the quantum of the special debts due to the special creditors 
mentioned in s. 3, and if this be the true position, we see no reason why the learned 
Judge should not have transferred the present suit under s. 19 (1). 

Now, if one considers the different classes of creditors mentioned in s. 3, one would 
realise that disputes as to the amounts due to some of these creditors might arise very 
frequently. Amongst these creditors are the Government entitled to recover revenue or 
tax, a local authority entitled to recover tax, a co-operative society entitled to re- 
cover any specific amount, a person holding & decree for maintenance entitled to 
recover the amount due for maintenance and a scheduled bank or a merged State 
bank entitled to recover any sum due to it. It is quite conceivable that the amount 
which the debtor admits he is liable to pay may not always or in every case be the 
same as the amount which the oreditor claims and whenever a dispute arises between 
a debtor and a special creditor as mentioned in s. 3, that dispute must inevitably be 
decided in a judicial way. If we were to hold that the debts due to the special orọ» 
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ditors are entirely "outside the scope of the Act, it may lead to several anomalies. 
Tf ths suit filed by '& special creditor is allowed to progress without being transferred 
under saction 19, it would end in a decreeand obviously the redir wond ordinarily 
be entitled to execute thisdecree. On theother hand, the amount in, respect of which 
such a deoree would be passed would have to'be mentioned by the debtor in his 
application under s. 4 and notice would have to be issued in respect of it under s. 26. 
Ultimately the amount due in respect of such a debt would find a place in the award 
and clearly the award in its turn would be executable. In other words, for the same 
debt we would have a decree and an award, each one of which is executable. There is 
no provision in the Act for the merger of the decree in the award in that behalf. 
If the sp»cial creditor has not filed a suit and limitation does not compel him to 
file a suit peadiag the proceedings under the special Act when a notice is issued to 
him ua lr s. 23 and the stitemont filed by him is disputed by the debtor, unless the 
special Court is aushotised to enquire into the dispute, almost a deadlock would be 
rexohed, b3owus, if the spacial Court cannot deal with the dispute, the proceedings 
must b» hald up ubil the creditor chooses to file a suit and obtains a deoree from the 
ordrasry Court. This, ia ou» opinion, could not have been the intention of this Act. 
S3otio1 51A of the Act may also be considered in this qpaaection. This section 
provides that except as otherwise provided by this Act and notwithstanding any- 
thing coatainsd ia any other law, no civil Court shall entertain or proceed with any 
suit or prooe»sdmg in respect of the recovery of any debt made payable under such 
award. Now, it has beea sonceded before us, aad rightly, that if the amount due 
to the spacial oreditor is mantioned in the award under section 32, it would be re- 
coverable by executing the award, and in respect of such an amount the ordinary 
civil Court is precluded from eatertaining or proceeding with any suit or proceeding 
in raspect of it. This incidentally supports the view that the debts due by the debtor 
who is entitled to the protection of the Act must come within the jurisdiction of the : 
special Court ad ninistering the Act; these debts can be broadly classified into two 
classes : (1) ordiaary debts which are affected by the provisions of the Act laying 
down for a spacial enquiry, for a special mode of taking accounts and for a special 
mode of scaling down aad adjustment; and (2) debts which can be called special 
debts as mentioned in s. 3. These are not intended to fall within the mischief of the 
special provisions contained in the Act except section 26, and in that sense they are 
not intended to be adversely affacted by those provisions. But even as to these 
special dabts, it is the special Courts that must examine the disputes in respect of 
them and it is the special Courts that must decide what amounts are due to the 
creditors concerned. It must be remembered that determining the amount due to . 
the special créditor is very much different from scaling down the amount thus found. 
Tf the spacial Court were to scale down this amount, it would be acting contrary to 
the provisions of s. 3. After all, the scheme of the Act is to ascertain the total 
debts due by the debtor and to scale them down inthe light of his total paying capa- 
sity. Now, in fialing the total debts, obviously the special debis have got to be 
taken into account. If that is so, before these special debts are taken into account, 
it is clearly naoassary that the special Court, whose function it is to take them into 
account, must have jurisdiction to decide the exact amount due in that behalf. 
Wa, therefore, think that the learned Judge was right in coming to the conclusion 
that the presant suit must be transferred to the Court administering the special Act. 
The result is that the application fails and the rule is discharged with costs. 


- Rule discharged, 
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Before Mr. Justice Bhagwati and Mr. Justice Vyas. 
RAMCHANDRA LAXMAN GOLWALKAR v. THE BANK OF KOLHAPUR.* 


Indian Registration Act (XVI of 1908), Seo. 17—Indian Contract Act (IX of 1872), Sec, 23— 
Indian Evidence Act (I of 1872), Seo. 91—Documents executed tn relation to equitable morigage— 
Document sole repository and evidence of transaction —Doocument merely recording such 
transaction — Whether such documents require registration Suit for enforcement of coniract — 
Agreement to stifle prosecution or compound felony set up as defence in suit-— Whether enough 
for defendant to establish pre-existing debt and threat of criminal prosecution. 

In the case of documents which have been executed in relation to the creation of an equi- 
table mortgaze by deposit of title deeds, if the document which is executed is the sole re- 
pository and appropriate evidence of the transaction, it would require registration and would 
be inadmissible in evidence for want of registration. If, however, the document merely 
records a transaction of equitable mortgage already completed, it does not create the equitable 
mortgage but is a record of an equitable mortgage already completed, and would not require 
registration. 

Hari Shankar Paul v. Kedar Nath Saha,1 Obla Sundarachariar v. Narayanna Ayyar*, 
Kedarnath Dutt v. Shamloll Khettry?, Pranjivandas Mehta v. Ohan Ma Phee* and Sub- 
bramonian v. Lutchman', referred to. 

In a suit for enforcement of a contrast, in order to constitute an agreement to stifle pro- 
geoution or compound a felony as a defence it 18 not enough for the defendant tov establish’ 
that there was a pre-existing debt nor is it enough to establish that besides the pre-existing 
debt there was also & threat of criminal prosecution. There should be in addition to those 
cirouristances an agreement on the part of the plaintiff not to prosecute, a contract whereby 
he agrees as a part of the considsratioa either nob to bring or to discontinue criminal pro- 
ceolings for some alleged offence, aad unless and until the defendant is in a position to 
establish any such contract, a mere threat of criminal proceedings or pressure or undue 
influence or intimidation would not afford a valid defence to the suit. 

Sudhindra Kumar v. Ganesh Chandra, Sayamma v. Punamchand,’ Kessowjt "leidas 
v. Harajivan Mulit,® Williame v. Bayley’ and Bhowantpur Banking Corporation. Limited v. 
Duigesh Nandini Dasi,'? referred: to. 


OnE Krishnaji (defendant No. 1) who was an employee of the Bank of Kolhapur 
(plaintiff) in the course of his work as such employee committed various defalca- 
tions by unauthorisedly operating on three khatas of the bank’s customers, by 
forging several cheques in these accounts and also making false entries therein and 
misappropriated sums aggregating to Rs. 30,700. These defalcations were noticed 
by about October 25, 1944, and defendant No. 1 was questioned by one Padalkar, the 
accountant of the plaintitf bænk. Defendant No. 1 confessed to having committed 
these defalcations and Padalkar accompanied defendant No. 1 to the house where he 
was living with his maternal aunt Laxmibai. Laxmibai was the widow of one Laxman 
Golwalkar and was the owner of the suit house having a widow's estate therein. 
Shankarrao (defendant No. 2) was also a distant relation of hers and had beea staying 
in the house. He was looked upon by defendant No. 1 as well as Laxmibai for 
guidance being a Government servant and when Padalkar talked to Laxmibai mform- 
ing her that the defaleations had been committed by defendant No. 1, he also told 
Laxmibai that if the monies were not made good by defendant No. 1 he would be 
criminally prosecuted. Defendant No. 2 was at that time out of Kolhapur and 
Padalkar was asked to wait. Defendant No. 2 came to Kolhapur the next day and 
on October 27,'1944, a promissory note was executed by defendant No. 1, defendant 
No. 2 and Laxmibai promising to pay the sum of Rs. 30,700 to the bank. The 
promissory note was a demand promissory note and interest was agreed to be paid 
thereander at the rate of 4 per cent. per annum. On October 28, 1944, the manager 
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of the plaintiff bank made a report to the chairman stating that this promissory 
note had been passed by defendant No. 1, defendant No. 2 and Laximibai, but that they 
had promised to pay the amount on or before October 30, 1044. The parties evident- 
ly wanted to arrange for cash by selling certain shares and securities. They were, 
however, not successful, and on November 6, 1944 a furtherreport was made by the 
manager of the plaintiff bank to the chairman intimating that the parties were doing 
their utmost to raise the amount on the security of their immoveables. These 
attempts to raise monies on the mortgage of the immoveable properties also were 
not ed. A resolution passed by the committee meeting held on November 
22, 1944, stated that: 

‘Ag Shree Lakshmibai Golwalkar is not fully authorised to take a loan against (the 
security of) her bouse, she has decided to take in adoption the eldest son of Shreeyut Inamdar, 
and as the eaid (adoption) ceremony is to take place on 27-11-44, this may be awaited till that 
time.” ‘ 

This device of adoption was resorted to and Laxmibai was advised to take the son 
of defendant No. 2 in adoption. This adoption took place on November 27, 1944, 
and on December 16, 1944, all the three parties, i.e. defendant No. 1, defendant No. 2 
and Ramchandra (defendant No.3), the adopted son of Laxmibai, made an applica- 
tion to the bank for a loan of Rs. 30,700. All the three signed the application 
for the loan and along with that application furnished each of them statements of the 
immoveable properties to which they were entitled. The suit property belonging to 
defendant No. 3 was described as the property No. 696 situated at Shahupuri, 2nd 
lane, E. Ward No. 696, of the value of about Rs. 40,000 and fetching rent of Rs. 
25 per month, except in regard to the portion thereot where defendant No. 3 
himself resided. Simultaneously with this application for loan and the statements, 
all the defendants signed a letter of lien which was in the printed form of the bank. 
All these documents were executed on December 16, 1944. An endorsement in red 
ink at the top of the application ran as under: 


“Sanctioned loan of Rs. 30,700 against J. P. (Joint promissory note) and T. D. (Title Deeds) 
at 4 per cent. Amount to be advanced before completion of T. B. papers if necessary.” 
This loan was sanctioned by the authorities of the plaintiff bank, and on December 28, 
1944, a receipt was passed in connection with the sum of Rs. 30,700 by all the three 
defendants and they executed in favour of the bank a promissory note for the amount 
of the loan. This promissory note recited that the defendants had taken, i.e., 
borrowed from the plaintiff bank, that day, i.e. December 28, 1944, Rs. 30,700 
in cash, that they had agreed to pay interest on the said sum of money reckoning it 
six monthly at the rate of 4 per cent. per annum and that they agreed to repay the 
said sum with interst on demand. They made themselves jointly and severally re- 
sponsible for the repayment of the whole amount. When the application for loan 
was made on December 16, 1044, defendant No. 3 had handed over to the 
plaintiff bank the documents of title of the saia property and these documents of 
title were the ghar-than sanad dated April 3, 1940, and the pot sanads of the 
Ghar-than, three in number, one of them dated March 14, 1942, and two of them 
dated November 4, 1941. An equitable mortgage of the suit property was 
thus created when the agreement to advance the loan was arrived at bet- 
ween the parties in pursuance of the application made in that behalf on December 
16, 1944, and on March 6, 1945, defendant No. 3 executed in favour of the 
plaintiff bank a letter confirming the equitable mortgage. In that letter he referred 
to the promissory note which he had executed in favour of the plaintiff bank on 
December 28, 1944, in regard to the loan of Rs. 30,700 which had been advanced 
by the plaintiff bank to him. He stated that as an additional security for the said 
loan he had on December 16, 1944, deposited the documents and title deeds of his 
immoveable property mentioned above and that he would take away the title deeds 
and documents which had thus been deposited on repayment of the whole amount 
with irtterest borrowed from the plaintiff bank on the loan account. He further 
stated that he had given that letter to the plaintiff bank for confirmation of the 
equitable mortgage created by him on December 16, 1044. This loan was not 
repaid by the defendants or either of them, and the plaintiff bank therefore instituted 
the present suit on July 25, 1946, for realisation of the equitable'mortgage. 
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The trial Judge decreeed the plaintiff's claim. The defendants appealed to the 
High Court. 


S. B. Jathar, with V. N. Lokur, K. R. Bengeri, and P. V. Vaze, for the appellants, 
A. Q. Desai, with R. Q. Samant, for respondent No. 1. 


Buaewati J. [His Lordship, after narrating facte, proceeded.] Mr. Jathar who 
appeared before us for both has very ably and exhaustively argued the appeal and 
has urged beforeus all the points which could possibly be urged in favour of the appel- 
lants. The first contention which he urged before us was that the letter of lien dated 
December 16, 1944, was the sole repository and appropriate evidence of the trans- 
action of equitable mortgage, that it was not re and that therefore no equit- 
able mortgage could be proved by the plaintiff Bank for want of registration of that 
document. The position in law with regard to the registration of memoranda of 
equitable mortgages is thus summarised in Mulla's Registration Act, 5th edn., at p. 44: 

“A mortgage by deposit of title-deeds does not require any writing, but it is usual ‘for the 
mortgage to be accompanied by a memorandum in writing. In such cases the question often 
arises whether the writing requires registration. If the writing {self constitutes the bargain or 
contract between the parties and oreates a mortgage on the property, it must be registered under 
the Registration Act. But if the mortgage was completed by the deposit of title-deeds and the 
advance of money on such deposit, and the writing is merely a record of an already completed 
transaction, the writing does not require registration. The question in each case is, did the 
document constitute & bargain between the parties or was it merely the record of an already 
completed transaction ?'' 


Our attention was drawn to several cases which lay down the true position in law 
with regard to registration of such documents, and our attention was first drawn to a 
decision of their Lordships of the Privy Council reported in Hart Shankar Paul v. 
Kedar Nath Sahat. Their Lordships of the Privy Council held in that case that where 
the parties professing to create amortgage by deposit of title deeds contemporaneously 
enter into a contractual agreement in writing which evidences the deposit and contains 
all the essentials of the transaction, expressly onara a power of saleon the mort- 
gagee and in fact purports to be an instrument not merely evidencing the transaction 
already completed but by itself effective to create an interest in the property in favour 
of the mortgagee, such & document requires to be compulsorily registered. They 
quoted with approval the observations of Lord Carson in Subramontan v. Lutchman? 
where Lord Carson had approved of the position in law as laid down in Kedarnath 
Dutt v. Shamloll Khetiry® and Pranjivandas Mehta v. Chan Ma Phee*, and stated 
the criterion to be (p. 192): 

“Did the dooument...constitute the bargain between the parties or was it merely the record 
of an already completed transaction ?” 


This passage from the judgment of Lord Carson had been commented upon by Lord 
Tomlin i in Obla Sundarachariar v. Narayanna Ayyar? and Lord Tomlin had observed 
(p. 74) : 

“While their Lordships do not think that the language of Lord Carson conveys or was in- 
tended to convey the meaning that no memorandum relating to a deposit of title deeds can be 
within s. 17 of the Indian Registration Act unless ıt embodies all the particulars of the transactions 
of which tne depoait forms part, their Lordships are of opinion that no such memorandum can 
be within the section unless on ite face it emrbodies such terms and 18 signed and delivered at such 
time and place and in such circumstances as to lead legitimately to the conolusion that so far aa the 
deposit ia concerned it constitutes the agreement between the parties.” 

This ratio was adopted by their Lordships of the Privy Council in Hari Shankar v. 
Kedar Nath and they finally came to the conclusion that where contemporaneous 
with the creation of the mortgage by deposit of title deeds an agreement in writing 
was executed by and between the parties which agreement was made an integral part 
of the transaction and was itself an operative instrument, and not merely evidential, 
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such a document must be registered. In Kedarnath Dutt v. Shamloll Khettry! the 
deposit was made in the morning and the memorandum was executed in the evening 
of the same day, and Couch C.J. in the course of his judgment observed (p. 414) : 


“The rule with regard to writings is that oral proof cannot be substituted for the written 
evidence of any contract which the parties have put into writing. And the reason is that the 
writing is tacitly considered by the parties themselves as the only repository, and the appropriate 
evidence, of their agreement. If this memorandum was of such a nature that it could be treated 
as the contract for the mortgage, and what the parties considered to be the only repository and 
appropriate evidence of their agreement, it would be the instrument by which the equitable 
mortgage was created, and would come within a. 17 of the Registration Act.” 


The following observations from the judgment of their Lordships of the Privy 
Council in Pranjivandas Mehta v. Ohan Ma Phee* may also be appropriately referred 
to at this stage (p. 125): 

“The law upon this subject is beyond any doubt: (1) Where titles of property are hai ded 
over with nothing said oxcept that they are to be security, the law supposes that the scope of the 
seourity is the scope of the titlo. (2) Where, however, titles are handed over accompanied by & 
bargaia, that bargain must rule. (3) Lastly, when the bargain is & written bargain, it, and it 
alone, must determine what is the scope and extentof the security. In the words of Lord 
Cairns in the leading case of Shaw v. Foster?, ‘Although it is a well-established rule of Equity 
that & deposit of & document of title, without more, without writing, or without word of mouth 
will create in Equity a charge upon the property referred to, I apprehend that that general rule 
will not apply where you have a deposit accompanied by an actual written charge. In that case 
you must refer to the terms of the written document, and any implication that might be raised, 
supposing there were no document, is put out of the case and reduced to silence by the dooument 
by which alone you must be governed.’ " ‘ 


It may be noted that these observations of Lord Cairns in Shaw v. Foster had been 
quoted with approval by their Lordships of the Privy Council in the case reported in 
Pranjivandas v. Chan Mah Phee* and they were taken by their Lordships 
of the Privy Council in Subramonian v. Lutchman* and Sundarachariar v. Narayana 
Ayyar® as laying down the correct position in law. 

The position, therefore, in the case of documents which have been executed in 
relation to the creation of an equitable mortgage by deposit of title deeds is that if 
the document which is executed is the sole repository and appropriate evidence of 
the transaction, it would require registration and would be inadmissible in evidence 
for want of registration, for it is well-known that by virtue of the provisions of s. 91 
of the Indian Evidence Act where the terms of & contract, grant or disposition of 
property are reduced to writing, no evidence can be given in proof of the terms thereof 
except the document itself or secondary evidence of its contents in cases in which 
secondary evidence is admissible under the provisions of the Act. If, however, 
the document merely records & transaction of equitable mortgage already completed, 
it does not create the equitable mortgage but is a record of an equitable mortgage 
already completed, and would not require registration. 

[His Lordship, after dealing with points not material to the report, proceeded.] 

A more formidable argument was, however, advanced by Mr. Jathar in connection 
with this transaction and it was that the consideration was unlawful and therefore 
the contract was void undar s. 23 of the Indian Contract Act. Section 28 of the 
Indian Contract Act lays down that: 

“The consideration or object of an agreement is lawful, unless— 

the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. 
Every agreement of which th» object or consideration is unlawful is void.” 


He urged that the consideration for the agreement here was the stifling of a prosecu- 
tion, or to put it in other words, the compounding of a felony, and therefore the con- 
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sideration was unlawful and the contract wasvoid. Defendant No. 1 had committed 
offences of forgery and falsification of accounts amongst others, and these were 
certainly non-eompoundable offences. It was the duty of the plaintiff bank ak-true 
ditizens to give the information of the commission of these offences to the authorities, 
and in sd far as they under threat of criminal proceedings agreed not to prosecute 
defendant No. 1 if defendants Nos. 2 and 3 executed the promissory note in their 
favour and deposited the documents of title of the suit house as and by way of 
equitable mortgage, they made a trade out of that felony, they compounded a non- 
compoundable offence, and the consideration was, therefore, unlawful and the contract 
void. ! 


It is necessary to clear the ground by referring to a few of the authorities which 
were cited at the bar in regard to this aspect of the question. The first case which 
was relied upon was the case reported in Sudhindra Kumar v. Ganesh Chandra! 
In that oase & prosecution had been launched against one Kalidas. Negotiations 
were started between the parties for settlement of the liability of Kalidas to the 
plaintiff bank. Kalidas in the course of the negotiations offered a settlement of his 
liability but also wrote to the plaintiff bank that the criminal proceedings against 
him should be withdrawn. The bank could not agree to any such proposition and the 
negotiations progressed further. The criminal proceedings were adjourned from time 
to time. In the meanwhile the wife of Kalidas executed & mortgage of her private 
property to the plaintiff bank and used part of the mortgage money to pay off her 
husband's debt. The plaintiff bank thereafter put in a petition before the criminal 
Court stating that Kalidas and his son had made up their differences with the bank 
and had' voluntarily made arrangements for the payment of the monies due from 
them, and upon that the Court discharged the accused under s. 253 of the 
Criminal Procedure Code. In a suit filed to realise this security it was contended that 
the consideration was unlawful and the plaintiff bank were not entitled to a mortgage 
decree. In the course of the judgment the learned Judges of the Caleutta High Court 
observed that : 


“It is against public policy to make a trade of felony or attempt to secure benefit by stifling 
& prosecution or compounding an offence which is not compoundsble in law. The principle is 
that no Court of law can countenance or give effect to an agreement which attempts to take the 
administration of law out of the hands of the Judges, and put it in the hands of private indivi- 
duals. The test to bo applied in all such cases is, as to whether it was an express or implied 
term of the bargain between the parties, that a non-compoundable criminal case should not be 
proceeded with.” : 


Darbyshire O.J. commented upon the circumstances of the case and observed (p. 846): 


“Why should the wife cf Kalidas mortgage her private property to the Bank and use part of 
_the mortgage money to pay off her husband's debt except to relieve her husband of a very 
serious situation ? If it had been to relieve him of the payment of a debt found due urder an 
award she would not have done it. She would have kept her property foi: the use of herself 
and Kaldas Inter when Kalidas had parted with his property and they both needed something to 
live on. The sacrifices could only have been made to relieve Ka]idas of the prosecution that waa 
hanging over hia head.” 
Ualor the circumstances of the cass the learned Judges came to the conclusion that 
the non-prosscution by the plaintiff bank of the criminal proceedings which they 
had lauached against Kalidas was an express or implied term of the bargain and that 
therefore the coasileration for the mortgage was vitiated. Mr. Justice B. K. 
Makherjea had the following observations to make in the course of his judgment 
(p. 851): ua 


“Whon there is a just and bona fide debt owing by the accused, against whom a non- 
eompoundable criminal case is proceeding, and he gives a security to his creditor, the entire 
consideration for which is the pre-existing debt, and no part of it is referable to the withdrawal of 
the criminal case, the transaction would be a perfectly good transaction. (Shaikh. Gafoor v. 
Mt. Hemanta*.) There, as between the debtor and the creditor, that is no trading on felony, 
which public policy condemns, and the law attempts at preventing.” 
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The learned Judge then quoted the observations of Cotton L.J. in Flower v. Sadler! 

(p. 570) : 

A **.;.A threat to prosecute is not df itself illegal; and the doctrine contended for does not 
apply, where a just arid bona fide debt actually exists, when there is good consideration for giving 

a security, and where the transaction between the parties involves a civil liability as well as, 

possibly a criminal act. In my opinion & threat to prosecute does not necessarily vitiate a sub- 

sequent agreeinent by the debtor to give a security for a debt, which he justly owes to his creditor.” 


A distinction was, however, pointed out between getting a security for a debt from 
a debtor and getting it from a third person who is under no obligation to the creditor. 
and the learned Judge observed (p. 851). : 

“When security is given by ar outsider, who is under no existing obligation, the considera- 
tion could be nothing else but withdrawing of the criminal case, and as such the security is not 
entertainable in law: (vide Kessowj$ Tulsidas v. Hurjivan Mulji and Shamkuvarvahu* and 
' Sayamma v. Punamchand Ratchand’.) The position in my opinion is that if the pre-existing 
liability of the debtor was the sole consideration for the security which he gives, the transaction 
will be protected, even if it were given under threat of criminal proceedings; but if the dropping 
of prosecution was also a matter of bargain between the parties, and constituted a part of the 
consideration apart from the pre-existing debt, the security cannot be enforced in law.” 


The principle, therefore, which was laid down in this decision was that if a pre-existing 
liability of the debtor is the sole consideration for the security, the consideration would 
not be vitiated even though the security was given under threat of criminal proceed- 
ings. Butifthenon-prosecution of the offender was also a matter of bargain between 
the parties, and was a part of the consideration, the consideration would be unlawful 
and the security could not be enforced. s 


It does not make any difference to the position whether a prosecution had been 
already launched or there was a mere threat of criminal proceedings. As has been 
observed by Mr. Justice Baker in Sayamma v. Punamchand' (p. 854) : 

“A man to whom a civil debt ia due, may take securities for that debt from his debtor, 
even though the debt arises out of a oriminel offence and he threatens to prosecute for that 
offenne, provided he does not, in consideration of such securities, agree not to prosecute. He must 
not, however, by stifling a prosecution, obtain a guarantee from third parties, Of course it makes 
no difference whether the criminal proceedings have been actually instituted, as in the present 
case, or whether there is still on.y & threat of them, provided the consideration is the stopping 
of the oriminal proceedings, whether actual or contemplated.” 


Reliance was placed on the two cases of Kessowjt Tulsidas v. Hurrjivan Muljt and 
Shamkumarvahu® and Sayamma v. Punamchand Ratchand by the learned J udges of 
the Calcutta High Court above. In Kessowji Tulsidas v. Hwurjivan Muljs and 
Shamkumarvahu' defendant No. 2 gave to the creditors of her near relative, defend- 
ant No. 1, a guarantee for the payment of thedebts due to them by defendant No. 1. 
As a consideration for this guarantee the creditors were to forbear for a period of 15 
days taking such proceedings and by implication were to abstain from doing such a 
thing if the said debts were paid within that time. It was held that such a guarantee 
could not be enforced by the creditors. Mr. Justice Farran who decided the case 
came to the conclusion that there was a threat of criminal prosecution given by the 
creditors to defendant No. 2 and ‘the guarantee which was given by 
defendant No. 2 was given by her in consideration of her obtaining immunity for 15 days 
for defendant No. 1 from criminal prosecution and implied total immunity if the 
guarantee was then fulfilled. It is significant to note here that in return for her 
executing the letter of guarantee she obtained immunity for defendant No. 1 from 
criminal prosecution for a particular period. Ine immunity could only be obtained 
if the creditors agreed oot to take any proceedings against defendant No. 1 during 
that period and tnat waa the consideration which moved from the creditors and which 
was the consideration for the execution of the letter of guarantee by defendant 
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No. 2 in their favour. In the course of his judgment Mr. Justice Farran relied 
on the observations of Lord Westbury at page 220 in Williams v. Bayley!. These 
observations lay down an equitable principle which cannot be demurred agains 
(p. 220) : 

“Now, such being the nature of the transaction, my Lords, I apprehend the law to be this, 
and unquestionably it is a law dictated by the soundest considerations of policy arid morality, 
that you shall not make a trade of a felony. If you are aware that a crime has been committed, 
you shall not convert that crime into & source of profit or benefit to yourself. But that is the 
position in which these bankers stood. They knew well, for thoy had before them the confessing 
criminal, that forgeries had been committed by the son, and they converted that fact into a 
source of benefit to themselves by getting the security of the father. Now, that is the prinsiple 
of the law and the policy of the law, and it is dictated by the highest considerations. If men ware 
permitted to trade upon the knowledge of a crime, and to convert their privity to that crime into 
an occasion of advantage, no doubt a great legal and a great moral offence would be committed. 
And that is what, I apprehend, the old rule of law intended to convey when it embodied the 
principle under words which have now somewhat passed into desuetude, namely, ‘misprison of 
felony’. That was a case when aman, instead of performing his publio duty, and giving informa- 
tion to the public authorities of a crime that he was aware of, conoealed his knowledge, and, 
further, converted it into a source of emolument to himself.” 


Mr. Justice Farran referred to two other English cases Flower v. Sadler? and Ward 
v. Lloyd? which, according to him, did not conflict with that view, and he observed 
that (p. 512) : 

“A man to whom a civil debt is due, may take seourities for that debt from this debtor, 

even though the debt arises out of a criminal offence, and he threatens to prosecute for that 
offence, provided he does not, in considearation of such securities, agree not to prosecute, and 
such an agreement will not be inferred from the oredito: using strong language. He must not, 
however, by stifling a prosecution obtain a guarantee for his debt from third parties.” 
On the facts before him the learned Judge, therefore, came to the conclusion that 
there was in fact an agreement not to prosecute which was the consideration for the 
execution of the guarantee by defendant No. 2 in favour of the creditors of defendant 
No. 1 and the suit against defendant No. 2 was dismissed. 


In Sayamma v. Punamchand Raichand* defendant No. 1 and his relatives 
defendants Nos. 2 and 3 had passed & promissory note to the plaintiff for a certain 
amount for compounding a non-compoundable offence and withdrawal of the com- 
plaint filed by the plaintiff against defendant No. 1. The plaintiff withdrew the 
criminal proceedings a day before the promissory note was passed. In.a suit to 
recover the amount of the promissory note, defendant No. 3 contended that the 
promissory note having been passed for stifling a prosecution for a non-compoundable 
offence was void under s. 23 of the Indian Contract Act, and it was held that the 
consideration for the promissory note having been the compounding of anon-compound- 
able criminal charge, the agreement was void altogether and defendants Nos. 2 
and 3 were not liable to be sued. Mr. Justice Baker discussed the various authorities 
which had been cited at the Bar, and Mr. Justice Shingne laid down the principle 
deducible from decided cases in the terms following (p. 687) : 

“Firstly, where the consideration for an agreement is a promise not to prosecute for an offence 
which is non-compoundable, the agreement is not enforceable at law. 

Secondly, this limitation on the freedom of contracts will only be enforced whon it is quite 
clear that the consideration for the agreement was such an illegal promise as stated above. 

Thirdly, a man to whom a debt is due may take securities for that debt from his debtor, 
even though the debt arises out of a non-compoundable offence and he threatens to prosecute for 
trat offence, provided he does not, in considoration of such securities, agree not to prosecute and 
such an agreement will not be inferred from the creditor using strong language. He must not, 
however, by atifling & prosecution obtain a guarantee for his debt from third parties." 


These observations were taken from decided cases,some of which we have already 
referred to, and it is clear from the observations of Mr. Justice Shingne quoted above 


1 (1866) 1 H. L. 200. 4 (1983) I. L. R. 57 Bom. 678, 
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that it is only the consideration which amounts to the plaintiff agreeing not to pro- 
secute the offender that would vitiate the giving of a guarantee by the sureties. 


The last case which we need refer to in this behalf is the case reported in Bhowanipur 
Banking Corporation, Limited v. Durgesh Nandini Dasi!. In that case the plaintiff, 
8 banking corporation, had instituted a suit for the recovery of the principal and 
interest due on a mortgage bond executed by the defendant, Shreemati Durgesh 
Nandini Dasi, the widow of one Kalidas Rai Chowdhury. The mortgage bond set 
out that Kalidas was indebted to the bank for the sum of Rs. 1,75,005-4-7, that 
it was impossible for him to pay off that debt in full from his own resources, and 
that the mortgagor had determined to reduce her husband’s debt as far as possible 
by borrowing money by mortgaging her own properties. By that document the 
defendant borrowed Rs. 30,000 repayable with interest at 9 per cent. per annum. 
The defence taken up was that the bank had brought a false criminal case against 
her husband and her eldest son, that during the pendency of that case the bank 
undertook to withdraw it if she executed the mortgage bond for Rs. 30,000, ' 
and that under the apprehension of her husband and son being sentenced to imprison- 
ment, and not having had an opportunity of getting advice from a disinterested 
person, she executed the document in suit. She further pleaded that the mortgage 
bond, having been executed with the object and consideration of procuring withdrawal 
of the criminal case, was illegal, inoperative and void in law. Their Lordships on 
the facts before them came to the conclusion that it was difficult to see what more 
cogent proof there could be of an agreement to stifle a prosecution. The case was 
one in which the prosecution had plainly stated that they had compounded a non- 
compoundable offence, and it could not be disputed that part of the terms of composi- 
tion was the mortgage given by the defendant. In the course of their judgment 
their Lordships observed that : 

“Tn all criminal cases reparation where possible is the duty of the offender, and is to be en- 
couraged. It would, however, be a public mischief if on reparation beirg made or promised by 
the offender or his friends or relatives mercy shown by the injured party should be used as a 
pretext for avoiding the reparation promised. On the other hand to insist on reparation ag a 
consideration for a promise to abandon criminal proceedings is a serious abuse of the right of 
private prosecution.” 

Their Lordships, however, laid down that 

“In a guit for enforcement of a contract, in order to constitute an agreement to atifle pro- 
secution as a defence the defendant should establish a contract whereby the proposed or actual 
prosecutor agrees as part of the consideration received or to be received by him either not to bring 
or to discontinue criminal proceedings for some alleged offence.” 

In regard, however, to the sufficiency of the evidence which would be reasonable for 
substantiating such a defence, their Lordships observed that: 

“Agreements to atifle prosecution are from their very nature seldom set out on paper. 

Like many other contracts they have to be inferred from the conduct of the parties after a survey 
of the whole circumstances.” 
This dacision of their Lordships of the Privy Council is the last word on the subject 
of agreements for stifling prosecution or compounding a felony. It is not enough to 
establish that there was a pre-existing debt nor is it enough to establish that besides 
the pre-existing debt there was also a threat of criminal prosecution. These circum- 
stances by themselves would not be enough. There should be in addition to those 
circumstances an agreement on the part of the plaintiff not to prosecute, & contract 
whereby he agrees as a part of the consideration either not to bring or to discontinue 
criminal proceedings for some alleged offence, and unless and until the defendant is in 
a position to establish any such contract, a mere threat of criminal proceedings or 
pressure or undue influence or intimidation would not afford a valid defence to the 
suit. 


(The rest of the judgment is not material to the report.] 
Vyas J. I agree with my learned brother. Amongst the points which were 
argued before us were: 


1 (1941) 44 Bom. L. R. 1, 8.06. L, R. 681. A. 144. - 
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(1) Whether the equitable mortgage in this case was created by the deposit of 
title deeds of the suit house by defendant No. 3 on December 16, 1944, or by the 
letter, exh. 89, dated the same date Dacember 16, 1944, written by defendants Nos. 
1, 2 and 3 to the manager of the plaintiff bank and signed by defendants Nos. 1, 2 and 


(2) Whether there was consideration for the promissory note dated December 28, 
1944 ; and 

(8) If there was consideration for it, whether it was opposed to publio policy and 
therefore ualawful within the meaning of s. 23 of the Indian Contract Act. 


Now, the first point has arisen in this manner : Mr. Jathar for the appellants, origin- 
al dafendante Nos. 3 and 2A, has contended that in this case the security for the 
amount msationed in the promissory note dated Dacember 28, 1944, was not created 
by the deposit of title deeds but was created by the writing of the letter, exh. 89, 
by defendants Nos. 1, 2 and 3 to the bank, and that as the said document which was 
compulsorily registrable (vide s. 17 of the Indian Registration Aot) was not registered, 
the plaintiff's case based on equitable mortgage must fail; and in this connection 
Mr. Jathar has relied on National Bank of India v. R. C. Nazir & Col. It was 
a case in which on May 30, 1019, defendant No. 4 had deposited the title deeds of 
his property with the plaintiff bank, and had addressed to the bank a letter the same 
day saying : 

“I beg to state the fact that the title deeds of my immoveable property...were lodged by me 
with your bank on May 30, 1919, as guarantor for any possible indebtedness of defendants Nos. 
1 to 3.” 


ia was no evidence of any preceding agreement. In a suit by the bank it was 
eid : 

“(1) That the evidence showed that the letter was the document in the form of which the 
terms of the contract between the parties had been reduosd ; 

(2) that it was Inadmissible in evidence for want of registration ; and 

(3) that consequently there was no evidence that an equitable mortgage had been oreated 
by defendant No. 1 depositing his title deeds with the bank." 


In the courses of his judzm nt, Mr. Justico Tyabji referred to the case of Subramonian 
v. Lutchman? in which Lord Carson delivering the judgment of the Privy Council 
observed (p. 82): 
"(1) Where titles (of property) are handed over with nothing said except that they are to 

be security, the law supposes that the scope of the security is the sccpe of the title. 
A (2) Where, however, titles are handed over accompanied by & bargain, that bargain must 

e, 
(3) Lastly, when the bargain is a written bargain, it, and it alons, must datermine what is 
the scope and extent of security," 
Having mide these obsarvations, Lord Carson formulated the ultimate question as 
follows: Did the m»moraanium oonstitute the bargain between the parties ? There- 
fore, in the casa bafore us, also, on the above mantioned authority, the question is: 
did the letter exh. 89 create the equitable mortgage or did it constitute the bargain 
between the parties ? If yes, the want of its registration would be fatal to the suit. 
If not, and if the equitable mortgage was created by the deposit of title deeds, the 
fact that the letter exh.89 was not registered would be a circumstance of no con- 
sequence, 


In Obla Sundarachariar v. Narayanna Ayyar? the same principle was enunciated 
by Lord Tomlin who said (p. 74) : 


'*,,.no such memorandum oan be within the section unless on ita face it embodies such terms 
and is signed and delivered at such time and place and in such ciroumstances as to lead legitma- 
tely to the conclusion that so far as the deposit is concerned it constitutes the agreement between 
the parties," 


Referring to the above mentioned cases of Subramontan v. Luichman and Obla 


1 (1981) 34 Bom. L. R. 748. 8 (1931) L. R. 58 I. A. 68, 
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Sundarachariar v. Narayanna Ayyar in his judgment in National Bank of India v. 
R.C. Nazir & Co.,! Mr. Justice Tyabji said (p. 753) : 

“Summing up the results reached, the caaes relating to equitable mortgages by deposit of 
title deeds come under one of the following three possibilities : — 

He The title-deeds may be handed over with nothing said except that they were to be 
seouri 

(2) The delivery of title-deeds may be accompanied with a bargain, which is not a written 
bargain. Though the terms of the deposit may at some time be embodied in a written doou- 
ment, that document may be a mere memorandum and may not constitute the contraot..... 

(3) There may be a written bargain—-the contract between the partios being reduced to the 
form of a writiag—a document which purports or operates to create the mortgage; or a memo- 
randum which is tacitly considered by the parties themselves as the only repository and appropriate 
evidence of the agreement. Tho memorandum may be the bargain between tho parties, it may 
itself bring about a definite change in the legal relation to the property by an expression of will 
embodied in a document...so that without its production in evidence the plaintiff cannot establish 
his olaini.” 

The question, therefore, arises: Does the letter exh. 89 constitute a bargain or 
contract of equitable mortgage between the parties or is it a memorandum which 
could be looked upon as the sole repository and appropriate evidence of the equitable 
mortgage ? Did it bring about a change in the legal relationship of the owner of the 
property with reference to the property—in other words, did it transfer any interest 
in the property ? Would the plaintiff bank fail in their action if this document were 
not produced in Court as evidence? All these questions must be answered in the 
negative. If we turn to the document itself (exh. 89), we find that it speaks of securi- 
ties already produced or deposited in the shape of fixed deposit receipts, share certi- 
ficates, Government promissory notes, cash certificates, etc. The securities already 
deposited are referred to as securities for the sums of money that had been advanced 
to the defendants by the bank from time to time on various accounts and also for the 
sums of money that might be advanced to them in future. They are referred to 
as securities for “all types of balances that may be found due by us individually or 
jointly under the loan account, current account, cash credit account, Hundi account 
and over-draft account etc. in your Bank.” The document then goes on to speak of 
securities to be deposited in future: 

“in case such a circumstance arises as when we fail to pay up in time socordug to your 
demand, the balance fund due by us to you, or when the market value of the properties men- 
tioned in the title deeds deposited by us with you, does not in your view exosed by 50 per cent 
of the balance due to you.” 

It is to be noted in particular that the document does not by its own terms create any 
security. On the contrary it says: 

“We give you in writing that for proper security of the balance due to you by us if you 

require any deeds and documents to be executed by us in respect of the said properties, then 
we shall execute the same in proper time according to your demand, at our cost, and you may 
got them executed by us.” 
In these circumstances, looking to the terms of exh. 89, we are of the opinion that it is 
not by any m2ans a sole repository of the equitable mortgage. Only one instance 
of its terms will suffice to show how utterly shrouded in vagueness it is, and that 
instance is furnished by the words: 

“as security for all types of balances that may be found due by us individually or jointly 
under the loan account, current account, cash credit account, hundi account and over-draft 
account eto. in your Bank.” 

In other words, not only did this document not create any security by its own terms, 
but it did not even specify the amount of the debt to be secured. Such a document 
cannot be looked upon as one creating an equitable mortgage, and in our opinion 
aquitable mortgage was not created by it. ' 

Mr. Jathar has also relied on Hari Shankar Paul v. Kedar Nath Saha?. There the 
plaintiffs’ case was that the mortgage was effected by the delivery to them of the 
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documents of title of certain immovable property in Calcutta with intent to create 
& seourity thereon; and it was held by their Lordships that where the parties pro- 
fessing to create a mortgage by deposit of title deeds contemporaneously entered 
into a contractual agreement in writing, which evidences the deposit and contains 
all the essentials of the transaction, expressly conferring a power of sale on the 
mortgagee and in fact purports to be an instrument not merely evidencing the trans- 
action already completed but by itself effective to create an interest in the property 
in favour of the mortgagee, such a document requires to be compulsorily registered. 
The ratio of the decision is that where the parties professing to create a mortgage by 
deposit of title deeds contemporaneously enterintoa contractual agreementin writing 
which is made an integral part of the transaction and is itself an operative instrument 
and not merely evidential, such a document must under the statute be registered. 
We are unable to agree with Mr. Jathar that exh. 89 which, on the face of it, is a very 
vague document amounts to a contractual agreement, which is an integral part of 
the mortgage, or is itself an operative instrument of the mortgage. By itself, it does 
not effectively create an interest in the property in favour of the mortgagee bank. 
It does not speak of the amount of the debt nor the rate of interest nor the date, 
month, or even the year of repayment, nor give even a clear or certain description of 
the securities stated to have been already deposited or to be deposited in future. 

In Kedarnath Dutt v. Shamloll Khettry* Couch C.J. observed (p'414): 

“The rule with regard to writings is that oral proof cannot be substituted for the written 
evidence of any contract which the parties have put into writing. And the reason is that the 
writing is tacitly considered by the parties themselves as the only repository, and the appro- 
priate evidence, of their agreement. If this memorandum was of such a nature that it could be 
treated as the contract for the mortgage, and what the parties considered to be the only repository 
and appropriate evidence of their agreement, it would be the instrument by which the equitable 
mortgage was created, and would come within s. 17 of the Registration Aot." 

-In the ease before us it is impossible to hold that the parties (plaintiff bank and 
defendants Nos. 1, 2 and 3) looked upon this document as the only repository and 
appropriate evidence of the mortgage. No title deeds were deposited by this 
document, and even those which were referred to as already deposited were not spe- : 
cified with proper particulars. The sole repository of a mortgage is a document, 
upon a perusal of which alone, we should be in a position to know what the security 
was, what its value was, what the terms of the mortgage were, eto., etc. It is impossi- 
ble to gather these vital details from this document, exh. 89. 


For the appellants our attention was next drawn to Pranjivandas v. Chan Mah Phee? 
in which it was held : 


“Where documents of title-deeds of property are handed over with nothing said except that 
they are to be seourity, the law supposes that the scope of the security 1s the scope of the docu- 
ments, but where the documents of title are handed over accompanied by a bargain, the bargain 
must rule the scope of the security, and when the bargain is a written bargain, it, and it alone, 
must determine what is the scope and the extent of the security.” 


The decision in Shaw v. Foster? was followed in which it was observed by their Lord- 
ships : 

“Although it is a well established rule of Equity that a deposit of a document of title without 
more, without writing, or without word of mouth, will create in Equity a charge upon the property 
referred to, I apprehend that that general rule will not apply where you have a deposit accompani- 
ed by an actual written charge. In that case you must refer to the terms of the written docu- 
ment, and any implication that might be raised, supposing there were no document, is put out 
of the cage and reduced to silence by the dooument by which alone you must be governed.” 


Now, it is not possible to hold in this case that this document exh. 89 was an actual 
written charge accompanying the deposit of title deeds. No charge at all was in 
fact created by it as would be olear from the words : 

“We give you in writing that for proper security of the balance due to you by us if you re- 
quire any deeds and documents to be executed by us in respect of the said properties, then we 
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shall execute the same in proper time according to your demand, at our cost, and you may get 
them executed hy us.” 

—the words which spoke of the execution of “ proper security " at the “‘ proper 
time". Clearly, therefore, no written charge was created by this letter exh. 89. 

In this context a considerable light is thrown by what was called the “ confir- 
mation letter" exh. 88 dated March 6, 1945, written by defendant No. 3. to tlie 
minager of the plaintiff bank. Therein defendant No.3 spoke of twosecutities for 
the loan account: (1) The promissory note dated December 28, 1944; and (2) The 
deposit of title deeds of immoveable properties made on December 16, 1044. He 
did not.m3ke any m»ntion therein of any security having been created by the letter 
exh. 89 dited Dacambor 16, 1944. Contextually, the creation of the equitable 
mortgige mantioned in the last paragraph of this “ confirmation letter ” exh. 88 
m135 movi ths ozaztion of equitable m»-bgage by daposit of title deeds. 

In our opinion the true construction of the writing exh. 89 is that it was tantamount 
to goods bailed to the bvnkers to be retained by the bankers as a security for the 
general balance of the amount, which the bunkers are entitled to call for and retain 
in accord wise with the provisions of 8.171 of the Indian Contract Act. The expression 
“as g»ou"iby for all types of balances that may be found due by us individually or 
jointly uader the loan account, current account, cash credit account, Hundi account 
ani over-draft account etc. in your Bank" does suggest, we think, that this letter 
of lien, as it is designated by defendants Nos. 1,2 and 3 themselves, was intended to 
op?rate as a lier of biakers within the m»aning of s. 171 of the Indian Contract Act. 
It wis not intaiied to transfer to the bwak any interest in the title deeds themselves. 
Wo further feel that what was created by the letter exh. 89 was the relationshi 
of pxwaor ani piwas babwaen dafendants Nos. 1, 2 and3 and the plaintiff Bank 
(see s. 176 of the Indian Contract Act.) , Section 176 says : 

“If the pawnor maken default in payment of the debt, or performance, at the stipulated time 
of the promise, in respect of which the goods were pledged, the pawnee may bring a suit against. 
the pawnor upon the debt or promise, and retain the goods pledged as a collateral security ; 
or he may sell the thing pledged on giving the pawnor reasonable notice of the sale.” 

It is thus clear that the pawnee may sell the thing pledged and that was what was 
provided for by the following words in exh. 89: 

“In case we fail to do ao then you may sell the title deeds or securities—properties that have 

been already deposited with you and thus recover the balance due to you.” 
The point to be noted is that defendants Nos. 1, 2 and 3 did not transfer any 
interest in the title deeds to the Bank, but merely said that the bank was to have a 
lien on the title deeds and hold them as collateral security and was to sell them to 
recover ite dues. In cage of such a sale, the purchaser would get a lien on the title 
deeds, but the interest in them would still continue to vest in defendants Nos. 1, 2 
and3. The point in brief is that the title deeds were merely pledged by this document 
exh. 88 to ths bak aal th» dosumn»at constituted a lien of the bankers to be 
retained by them as a security for the balance of amount. No mortgage was created 
by it. and therefore, it needed no registration. 

The equitable mortgage in this case was created by the deposit of title deeds. The 
said title dssds must only have bsen given to the bank by way of security for the 
dabt and for n> other purpose. Indeed that was what was explicitly stated by 
defendant No. 3 himself in exh. 88 to which we have already referred. This is what 
he stated : 

“As an additional security for the said loan account, I have on the date 10th December 1944 
deposited the following doouments and title deeds of our immovable properties.” 

In his evidence in the Court he endeavoured to evade the consequences of his admis- 
sion in exh. 88 by saying: 

“Tt is not true that these papers were deposited as a security for the pro-note debt.” 

But in the next breath he had to confess : 

“The signature on Ex. 88 is mine. It does mention that these papera were deposited as an 
additional security for the pro-note debt.” 

S153 praviricttioa doss no oralit to him (dafandant No. 3), shows disregard for 
trath aad only evinoss an atbitu1» of mind which must stand self-condemned. 
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. Tho next point which is made by Mr. Jathar is that there was no consideration for 
the promissory note as far as defendants Nos. 2 and 3 were concerned. It is argued 
that the bank's debtor was defendant No. 1 alone and that defendanta Nos. 2 and 3, 
had nothing to do with the embezzlements which were made by defendant No. 1. 
The misappropriations made by defendant No. 1 alone having been detected, it was . 
in order to make good those moneys that the pro-note was taken by the bank from 
defendants Nos. l, 2 and 3. In these circumstances, says Mr. Jathar, there was 
failure’ of consideration so far às defendants Nos. 2 and 3 were concerned. The 
contention must fail. Consideration need not necessarily be in cash. In this case 
the giving of time till October 30, 1944, to make good the amount misappropriated 
was the consideration which moved from the bank to defendants Nos. 1, 2 and 3 
and that, in our opinion, was good and valid consideration. The bank would not 
have given time if the pro-note were to be executed by defendant No. 1 alone. The 
bank would give time till October 30, 1944, only if defendante Nos. 2 and 3 also 
jointly executed the pro-note along with defendant No. 1. Defendant No. 2 and 
Laxmibai, who was the adoptive mother of defendant No. 3, were very anxious that 
defendant No. 1 should be given time to make good the moneys, and the bank was 
prepared to do so only if defendants Nos. 2and 3 joined defendant No. l in executing 
the pro-note. It was in those circumstances that the pro-note came to be executed 
jointly by defendants Nos. 1, 2 and 3. We have thus no doubt that the considera- 
tion which flowed from the plaintiff bank to defendants Nos. 1, 2 and 3 was that 
the time was given to defendant No. 1 to pay off his debt to the bank by October 30, 
1944, in which giving of time all the defendants were intensely interested. It was 
8 good and valid consideration. 

But the most interesting part of Mr. Jathar's argument is that even if there was 
consideration for the promissory note, it was unlawful, being opposed to public 
policy (vide s. 23 of the Indian Contract Act). Mr. Jathar has very strenuously 
contended that if we look to the circumstances of the case and take a careful and 
considered stock of them, we must be driven to the conclusion that the consideration 
for the promissory note ‘which moved from the bank to defendants Nos. 1, 2 
and 3 was the compounding of a non-compoundable offence, which compounding 
amounted to trading in felony. No doubt an offence of criminal misappropriation 
is an offence compoundable with the leave of the Court. But the alleged forgeries 
committed by defendant No. 1 in the course of his embezzlements were non-compoun- 
dable offences, and the compounding thereof amounted to trading in felony, says 
Mr. Jathar. It is contended that such a consideration, being opposed to public 
policy, was unlawful, and therefore the pro-note was unenforceable. In support of 
this contention Mr. Jathar has taken us through evidence. He says that on evidence 
there were threats and intimidation to defendant No. 2 and Laxmibai, that the said 
threats were threats of criminal prosecution of defendant No. 1, that pursuant to 
those threats the title deeds of defendant No. 3 were deposited. with the bank and 
defendants Nos. 2 and 3 had joined in the execution of the promissory note and that 
therefore we must, as a matter of glaring natural probabilities, hold that the bank 
must have given the defendants to understand that if the promissory note was 
jointly executed by them all, the bank would not prosecute defendant No. 1. It is 
submitted for the appellants that such an understanding generated by the bank 
in the minds of defendants Nos. 1, 2 and 3 and resulting in the execution of the pro- 
missory note by all the three of them would be trading in felony and would vitiate 
the promissory note. 

Now, Mr. Jathar has fortified himself by certain authorities, and the first case to 
which he has drawn our attention is the case of Sudhindra Kumar v. Ganesh Chandra. 
The question for decision there was whether & certain mortgage bond was invalid 
and unenforceable by reason of an alleged agreement to compromise a non-com- 
poundable eriminal charge. It was & case in which one Kalidas Roy Chawdhury 
and his son Jitendra had executed a mortgage bond in favour of the bank whose 
debtors they were. Kalidas died leaving surviving behind him his sons Jitendra, 
Sayendra and Sudhindra and those sons contended in a suit which was brought by 
the bank oe them and others that the bank had launched a non-compoundable 
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criminal proceeding against Kalidas and Jitendra and that the said proceeding was 
compromised or withdrawn on condition of Kalidas and Jitendra submitting to 
arbitration and executing a mortgage bond, and that the bond was, in those circum- 
stances, void and unenforceable. The Subordinate Judge who tried the suit found 
that the debt in satisfaction of which the bond in suit was executed was & genuine 
one and had existed previous to the criminal case and that therefore the bond was 
valid and enforceable in law. He accordingly made an order for sale. On the 
matter going to the High Court in appeal Derbyshire C. J. observed in the course 
of his judgment (p. 847) : 

**,,. It is clear to me that Kalidas and Jitendra agreed (1) to submit to the arbitration, (2) 

to sell their securities and hand over the proceeds to the bank in the way they did, and (3) to 
execute the mortgage in question in return for & promise made by the bank through its Directors 
or Secretary that when there had been arbitration and satisfaction made and/or security given 
for the sum awarded, the bank would drop the prosecution. I find that such a promise was 
made by Nagendra to Kalidas on various dates in April, May and June 1926 when Nagendra 
visited Kalidas. I am further of opinion that the existence of the agreement aforesaid is to be 
inferred from and is implicit in the dealings between the parties as and from 15th April to the 
execution of the mortgage. The consideration for the submission by Kalidas and Jitendra to 
arbitration was, in my view, the promise to drop the criminal proceedings. To compound a 
charge of a non-compoundable offence is both opposed to public policy and forbidden by law, 
and so unlawful, and therefore an agreement in which such compounding is either a con- 
sideration or an object is void.” 
The learned Chief Justice held that the mortgage was invalid and the appeal of the 
sons of Kalidas was allowed. Mr. Jathar for the appellants relies on this case and 
submits that as in that case the wife of Kalidas had mortgaged her private property 
to the bank for relieving Kalidas of the prosecution which was hanging over his head, 
so in this case also the title deeds of the immovable property of deferidant No. 3 
must have been deposited with the plaintiff bank by defendant No. 3,the adopted son 
of Laxmibai, for saving defendant No. 1 from prosecution. Mr. Jathar has gone 
farther and argued that in the circumstances of the present case we should infer 
that the bank must have given a promise to defendants Nos, 1, 2 and 3 that if they 
executed a promissory note jointly, defendant No. 1 would not be prosecuted 
by them. 

In our opinion the Calcutta decision would not apply to the facts of this case. 
There the learned Chief Justice had found that the director of the bank had made 
a promise to Kalidas on various dates in April, May and June 1925 that if he executed 
a mortgage bond the criminal charge against him would be dropped. The evidence 
of such promise or agreement between the bank and the defendants is absolutely 
lacking in this cage. It may be noted that in the above mentioned Calcutta case 
Mr. Justice Mukherjea who delivered a concurring judgment followed the decisions 
in Kamini Kumar v. Birendra Nath! and Gopal Chandra v. Lakshmi Kanta? and 
observed (p. 850) : 

“The question now is, whether on the facts mentioned above, the mortgage bond is void 
and unenforceable, under s. 28, Contract Act. The law on the point seems to me to be perfectly 
well settled. It is against public policy to make a trade of felony or attempt to seoure benefit by 
stifling a prosecution or compounding an offence which is not compoundable in law. The prin- 
ciple is that no Court of law can countenance or give effect to an agreement which attempts to 
take the administration of law out of the hands of the Judges and put it in the hands of private 
individuals. The teat to be applied in all such cases is, as to whether it was an express or im- 
plied term of the bargain between the parties, that a non-compoundable criminal case should not 
be proceeded with...If the quid pro quo or consideration for a bond is the withdrawal of a 
criminal prosecution, obviously it is hit by 8.23, Contract Act. But the fact that prosecution was 
actually withdrawn as a result of the execution of the bond does not necessarily show that the object or 
consideration of the bond was the stifling of the oriminal case. A distinction has always been drawn 
between the motive to a transaction, and its object or consideration and 4t is not enough that 
the motive which impelled the party who executed the bond was that ths criminal case against him might 
be dropped.” 

The point, therefore, is that simply because in our present case defendant No.1 was 
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not prosecuted by the bank, it would not necessarily follow that the consideration 
for the promissory note was a promise on the part of the bank that it would not 
prosecute defendant No. 1. In the words of Mr. Justice Mukherjea in the Calcutta 
case, it would not be enough even if the motive which drove the defendants to pass 
the pro-note were that a criminal proceeding should not belaunched against defend- 
ant No. 1. It is quite probable, of course, that the motive with which defend- 
ants Nos. 2 and 3 joined defendant No. 1 in executing the pro-note might have 
been that defendant No. 1 should not be tried on a criminal charge arising out of the 
embezzlements and forgeries. But that would only mean that defendants Nos. 
2 and 3 might have thought to themselves that if they joined defendant No. 1 in 
executing the pro-note, the prosecution of defendant No. 1 would be avoided. This 
would, in our opinion, be far from sufficient justification to presume that the con- 
sideration or object of the pro-note was the avoidance of prosecution. The test is 
“ Was there a bargain between the bank and defendants Nos. 1l, 2 and 3 that 
if the suit pro-note was jointly passed by defendants Nos. 1, 2 and 3 to thebank, the 
bank would not prosecute defendant No. 1?" The evidence on the point of bargain 
in this case is nil. 

Tt is true that defendant No. 3 and Laxmibai have deposed that Mr. Padalkar, the 
bank accountant, had threatened the prosecution of defendant No. 1 and had 
intimidated them that unless a joint promissory note was passed by defendants 
Nos. 1, 2 and 3 there would be no saving of defendant No. 1 from the prosecution. 
But in this connection the following observations of Cotton L. J. in Flower v. Sadler! 
are very pertinent (p. 576): 

“A threat to prosecute is not of itself illegal; and the doctrine contended for does not apply, 

where a just and bona fide debt actually exists, when there is a good consideration for giving a 
security, and where the transaction between the parties involves a orvil liability as well as, pos- 
sibly, a crimmal act. In my opinion a-threat to prosecute does not necessarily vitiate a subes- 
quent agreement by the debtor to give a security for a debt, which he justly owes to his cre- 
ditor,” 
It would not, therefore, be appropriate to hold from the alleged threat of criminal 
prosecution (assuming that the story of threat is a true one) that the subsequent 
transaction of a pro-note, which was passed for the debt which was justly owed by 
defendant No. 1 to the bank, was vitiated. But if the pro-note were the result of 
a bargain between the parties that defendant No. 1 was not to be prosecuted in the 
event of its execution, the law would not enforce it. : 

The next case we are referred to for the appellants is the case of Kessowji Tulsidas 
v. Hurjivan Mulji and Shamkumarvahu.® S gave to the creditors of H a guarantee for 
the payment of the debts due to them by H. As a consideration for this guarantee 
the creditors were to abstain from taking criminal proceedings against H for fifteen 
days, and by implication were to abstain from taking such proceedings altogether 
if the said debts were paid within that time, and it was held that such a guarantee 
could not be enforced by the creditors. In particular, Mr. Jathar has relied on the 
following observations of Mr. Justice Farran in his judgment in that case (p. 570) : 

“I do, however, feel a great diffloulty in believing that the steps which the plaintiffs then 
threatened against Hurjivan were not criminal proceedings. Prima facte, the man Had been 
guilty cf criminal breach of trust as a servant, and toa large extent, and that was the aspect in 
which the plaintiffs viewed and still view his conduct. That they were pressing very hard is 
certain. I cannot doubt but that they were angry. They were clearly in haste. They sent 
for the lady at night and for their solicitor’s clerk also at a late hour. They did not wait to pro- 
eure a stamp...but had the document then and there executed. It is hardly in accordance 
with human nature to think that the plaintiffs did not suggest criminal proceedings. It is 
certainly not in accordance with the custom of native merchants in Bombay.” 

Mr. Jathar argues that in consonance with the working of human nature the plaintiff 
bank, whose monies were embezzled by defendant No. 1, must have threatened 
defendant No. 1 and hiş relatives defendant No. 2 and Laxmibai, the adoptive mother 
of defendant No. 3, with prosecution of defendant No. 1 and that the suit pro-note 
must have been the respit of those threats. It is to be remembered, however, that 
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in Kessowji Tulsidas v. Hurjivan Mulji there was a document executed by 
defendant No. 2 in favour of the plaintiffs and it stated (p. 568) : 

“Erom Bhai Hurjivan Mulji, whom I have protected as a son, there appears to be due to 

you, as the balance of an account, Rs. 3,700. You want to take steps to recover the said amount 
immediately. But at my request you have at present ceased to take such steps, on condition 
that if Bhai Hurjivan Mulji should not pay you your money with interest within fifteen days I 
am to pay such balance as may appear to be due to you by Bhai Hurjivan Mulji. I, therefore, 
give this guarantee-paper in writing, as follows :—If within fifteen days Bhai Hurjivan Mulji 
should not pay such balance as may appear to be due to you in the account, I myself am duly to 
pay you the amount of such balance as may appear in the account.” 
In other words. the consideration for the document passed by defendant No. 2 
in favour of the plaintiffs was an agreement between them that the criminal prose- 
cution of Hurjivan Mulji was to be stayed for fifteen days, and ib was in those oir- 
cumstances that the guarantee given by defendant No. 2 was held not binding on her. 
The point is that the case was decided on the basis that there wasa promise on the 
the part of the plaintiffs to stay the prosecution for fifteen days. There was a 
bargain to that effect between the plaintiffs and defendant No. 2. The question 
whether in the absence of such a bargain the guarantee would have been held unenfor- 
ceable from the circumstances of the case did not arise for decision in that case, and 
that being so, Mr. Desai for the respondente has contended, and quite rightly, that 
the above-quoted observations of Mr. Justice Farran should be looked upon as 
obiter. Certainly they did not receive support from the division bench of this Court : 
in Sayamma v. Punamchand* in which Mr. Justice Baker said (p. 864): 

**...À man to whom a civil debt is due, may take securities for that debt from his debtor, 
even though the debt arses out of a criminal offence and he threatens to prosecute for that 
offence, provided he does not, in consideration of such: securities, agree not to prosecute. He 
must not, however, by stifling a prosecution, obtain a guarantee from third parties. Of course it 
makes no difference whether the criminal proceedings have bean actually instituted, as in the 
present case, or whether there is still only a threat of them, provided the consideration is the 
stopping of the criminal proceedings, whether actual or contemplated.” 

Mr. Justice Baker approvingly referred to the decision in Sukhdeo Das v. Mangal 
Chand in which it was held : 

“Where the consideration for an agreoment is a promise not to prosecute for an offence 
which is not compoundable, the agreement is not enforceable by lew, but this limitation of free- 
dom of contract should only be enforced where it is quite clear that the consideration for the agree- 
ment was such an illegal promise." 

The ratio of the decisions in Sayamma v. Punamchand and Sukhdeo Das v. Mangal 
Chand is that even though the debt may arise out of a criminal offence, as in the 
present case, and even though the debtor may be threatened by his creditors with 
prosecution, the agreement between the debtor and his creditors would be enforceable 
at law, provided of course that the consideration for the agreement is not a promise 
not to prosecute the debtor. 

Mr. Jathar has next referred us to Shripad v. Santkatta Co-operative Society® in 
which it was held by Mr. Justice Lokur as follows: 

“An agreement which is the outcome of an understanding that the complainant should not 
object to the withdrawal of a prosecution against a person, in respoot of a non-compoundable 
offence which has been taken cognizance of, is against public policy under s. 23 of the Indian 
Contract Act, 1872, and is therefore void and unenforceable.” 

There, again, the same principle to which we have referred above was accepted, viz., 
that if there is a bargain between the parties that if a certain agreement is passed 
by the debtor in favour of the creditor, the creditor would not prosecute the debtor, 
the agreement would be void and menforceable. 

For the appellants we are next referred to Henry Williams v. Bayley*. It was 
a case in which & son carried to bankers of whom he, as well as his 
father, was a customer, certain promissory notes with his father’s name upon 
them as indorser. Those endorsements were forgeries. On one occasion the father’s 
attention was called to the fact that a promissory note of his son with his (father's) 
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name on it, was lying at the bankers dishonoured. He seemed to have communi- 
cated the fact to the son, who immediately redeemed it; but there was no direct 
evidence to show whether the father did or did not really understand the nature 
of the transaction. The fact of the forgery was afterwards discovered; the son 
did not deny it; the bankers insisted (though without any direct threat of a prose- 
cution) on a settlement, to which the father was to be a party; he consented and 
executed an agreement to make an equitable mortgage of his property. The notes, 
with the forged indorsements, were then delivered up to him. It was held that 
the agreement was invalid. It was observed that: 

“A father appealed to, under such circumstances, to take upon himself a civil liability, 

with the knowledge that, unless he does ao, his son will be exposed to a criminal prosecution, 
with a moral certainty of a conviction, even though that is not put forward by any party as the 
motive for the agreement, is not a free and voluntary agent, andthe agreement he makes under 
such circumstances is not enforceable in equity.” 
On the authority of these observations Mr. Jathar has contended that in the present 
case also defendants Nos.2 and 3 werenot free and voluntary agents in executing the 
pro-note jointly with defendant No. 1. They executed it as they were threatened 
that if they did not do so, defendant No. 1 would be prosecuted. In these circum- 
stances, says Mr. Jathar, the pro-note would not be enforceable. 

Mr. Desai for the respondents has referred to Bhowanipur Banking Corporation, 
Limited v. Durgesh Nandini Dasit in which it was observed by their Lordships of ` 
the Privy Council (p. 3): 

“The learned Judge is in fact doing nothing more than considering the elements that go to 

the making of a simple contract, for it is of the essence of the defence that the defendant should 
establish a contract whereby the proposed or actual prosecutor agrees as part of the consideration 
received or to be received by him either not to bring or to discontinue criminal proceedings for 
some alleged offence.” 
Mr. Desai says that in the present case there is no evidence whatever of any contract 
or agreement or bargain between the parties (plaintiff bank and defendants Nos. I, 
2 and 3) that if the promissory note were jointly executed by defendants Nos. 1, 2 
and 3, defendant No. 1 would not be prosecuted. It could not, therefore, be said that 
the consideration for the pro-note was an illegal agreement. 

It is now necessary to go into the evidence and see whether there was any bargain 
between the parties that the plaintiff bank would desist from prosecuting defendant - 
No. 1 if a joint pro-note were passed by defendants Nos. 1, 2 and 3. If we turn to 
the evidence of defendant No. 3, he says that Padalkar, the bank accountant, had 
gone to Laxmibai and told her that defendant No. 1, would be prosecuted for the 
defalcations committed by him and would be imprisoned, that defendant No. 2 
would also lose his service and that the whole family of Laxmibai would be put to 
shame. Laxmibai deposes that on that particular night defendant No. 1 returned 
home at 2 o’ clock, began to weep and said that he had misappropriated the bank 
moneys and the authorities of the bank were asking him to pay up the amount the 
next morning. Next morning the bank accountant visited her house and told her 
that defendant No. 1 had misappropriated the moneys which must be paid off on 
that very day or else he would have to be imprisoned. On the other hand, Padalkar 
on behalf of the bank has denied the allegations of threat and intimidation. It is 
true that defendant No. 3 and Laxmibai are interested in saying that there were 
threats and intimidation from the bank accountant since the liability under the 
promissory note is now sought to be evaded. It is equally true that Padalkar also 
is interested in denying the story of threat since he might think that such a story 
would be prejudicial to the case of the bank. Quite irrespective, however, of the 
credibility or otherwise of the evidence of these witnesses, we are not satisfied that 
in this case there really arose any question of an agreement or bargain between, the 
parties regarding non-proseoution of defendant No. 1. Primarily, the bank would 
be concerned with the recovery of its moneys which were embezzled by defendant 
No. 1, and that must have been the uppermost thought in the minds of its officials 
as soon as the defalcations were discovered. The bank officials must have asked 
defendant No. 1 to pay up the moneys and in the natural courge defendant No. 1 
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must have spoken &bout it to Laxmibai and the promissory note must have been 
immediately thought of as the only possible way for satisfying the bank debt. We 
do not think the matter went to the stage of any talk between Padalkar and defen- 
dant No. 3 or Laxmibai regarding what would happen if the moneys were not paid 
off by defendant No. 1. Defendant No. 3 and Laxmibai might of courge have thought 
in their own minds that if the pro-note were not passed, defendant No. 1 might be 
prosecuted, and that might indeed have been the motive for the passing of the pro- 
missory note. But that is entirely different from there being any bargain between 
the parties that defendant No. 1 would not be prosecuted if the promissory note were 
passed by defendants Nos. 1, 2 and 3. The evidence, in our opinion, is quite insuffi- 
cient to satisfy us as to the existence of any such bargain in this case. 

For the appellants it is submitted before us that we should presume from the 
circumstances of this case —threats, intimidation and bank not launching a criminal 
proceeding—that there must have been a bargain between the parties that if the 
promissory note was jointly passed by defendants Nos. 1, 2 and 3, there would be 
no initiation, of prosecution by the bank. We are unable to agree. In Williams v. 
Bayley, there was an overt act, namely, the handing back of the notes with the forged 
indorsements by the bankers to the father from which a bargain not to prosecute 
the son could be legitimately presumed. In Bhowantpur Banking Corporation, 
Limited v. Shreematt Durgesh Nandini Dasi there was an overt act of the actual 
withdrawal of the prosecution. There is no such overt act of these types in this case. 
If for instance, the forged cheques which were evidence of the guilt of defendant No. 1 
had. been returned to the defendants, we would have been entitled to infer a bargain 
between the parties of the kind suggested by the appellants. Simply because 
defendant No. 1 was not prosecuted, we are afraid we cannot deduce any promise on 
the part of the bank, as the result of which there was non-prosecution. Even the 
idea of prosecution might not have arisen if the first thought of the bank was to recover 
the moneys, as it must have been, and if the defendants agreed at once to arrange to 
pay back. 

In the circumstances, we are of the opinion that the consideration for the suit 
promissory note is not proved to have been opposed to publie policy and therefore 
not proved to have been vitiated by s. 23 of the Indian Contract Act. Regarding the 
other points including the point whether a sanad is a document of title, I agree with 
the conclusions of my learned brother. 

In the result the appeal fails and is dismissed. 


Pur CunraM. We have heard Mr. Jathar in regard to the costs of the appeal. 
There are no special circumstances which would enable us to take this case out of the 
general rule that costs must follow the event. The appeal will, therefore, stand 
dismissed with costs. 

Mr. Jathar has further told us that in the decree which has been passed by the 
Court below six months time to redeem was given from the date of the judgment, 
viz., from February 27, 1950, under O. XXXIV, O.4,of the Civil Procedure Code, 
and though the decree has been drawn up, in view of the pendency of the appeal, 
nothing further appears to have been done by way of finalising the decree. We 
think it but fair that the appellants should have six months’ time for redemption 
from today, and with that variation in the date of redemption, we confirm the decree 
which has been passed by the Court below. The appellants will accordingly have 
six months’ time to redeem calculated from today. 

Appeal dismissed. 
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Before Mr. Justice Bhagwati and Mr. Justice Vyas. 
GOVIND BALKRISHNA PANSARE v. RAMCHANDRA RAJARAM JOSHI.* 


Indian Limitation Act (IX of 1908), art. 141—Last full Hindu owner leaving widow and aon’s 
' widow—Alienation by widow of last full owner without legal necessity—Son’s widow succeeding 
as reverstonary heir on death of widow of last full owner—Another reversionary heir succeeding 
on death of son's widow—Sutt by purchaser from such reverstonary heir for possession of 
alienated property— Limitation whether commences from date of death of widow of last full owner 

or son's widow. 

G, who owned certain property, died leaving him surviving his widow R and a widow L 
of his predeceased son. R died in 1918, but before her death she had sold G's property without 
legal necessity to the defendants on March 3, 1910. L died in 1930, and one W succeeded to 
the property of G as a reversionary heir. In a suit filed in October 1942, by the plaintiffs, 
who were the purchasers of the property from W, against the defendants, for possession of 
the property, the plaintiffs contended that the suit was governed by art. 141 of the Indian 
Limitation Act, 1908, that W was entitled to the suit house on the death of L in 1930, and 
that, therefore, the suit was in time. Thedefendants contended that the twelve years’ 
period under art. 141 should be calculated from the death of R which took place in 1918, and 
that, therefore, the suit v as barred by limitatior :— 

Held, that it was only on the death of L and the opening of the reversion then that 
W succeeded to the estate of G in his own right as a reversionary heir and became entitled to 
the possession of the property, and 

that, therefore, the suit was in time. 

The Hindu female whose death is referred to in art. 14] of the Indian Limitation Act, 
1908, may be the widow of the last full owner or may be a female heir who succeeds to him 
either initially, though having a limited estate in what she inherite, or as a reversionary heir 
on the extinction of a prior limited estate. 

It is only in the case of a Hindu entitled to the possession of immovable property in his 
own right as the reversionary heir of the last full owner having to file a suit for such poss- 
easion that the question can arise for consideration whether his suit would be covered by 
art. 141 of the Indian Limitation Aot and would have to be filed within twelve years of tho 
death of the Hindu female on whose death he becomes entitled to the possession of the 
immovable property. j 

Katama Natchiar v. S. R. Mootoo Vijaya Raganadha A. G. Taver!, Runchordas Vandra- 
andas v. Parvatibai*, Jaggo Bat v. Utsava La? and Bankey Lal v. Raghunath Sahai,‘ referred 
to. 

Onn Gopal, who owned a certain property, died in 1908 leaving him surviving his 
widow Rakhmabai and a widow, xmibai, of a pre-deceased son. Rakhmabai 
sold the property to Vaman and Digambar (defendants Nos. 1 and 2) on January 27, 
1910. Rakhmabai died in 1918, and Laxmibai succeeded as the next reversionary 
heir of Gopal. Laxmibai died in 1930, and on her death Waman (defendant No. 7) 
succeeded to the property of Gopal as the reversionary heir. 

On July 18, 1934, defendants Nos. 1 and 2 sold the property purchased by them 
from Rakhmabai to Govind and Vinayak (defendants Nos. 3 and 4). On April 12, 
1935, defendant No. 7 sold the property to Ramchandra and Anant (plaintiffs). 

In October 1942 the plaintiffs filed the present suit against the defendants for 
& declaration that the sale deed dated January 27, 1910, was null and void and for 
possession of the property. 

The trial Court held that there was legal necessity for the alienation made by 
Rakhmabai and dismissed the plaintiffs’ suit. 

On appeal the appellate Court held that the alienation made by Rakhmabai was 
not for legal necessity and passed a decree in favour of the plaintiffs. ' 

The defendants appealed to the High Court. The appeal was heard by Rajadhya- 


* Decided, September 4,1951. Letters Patent sabha, at Aundh, in Suit No. 12 of 1941-42. 
Appeal No. 48 of 1950, from the decision of 1 (1803) 9 M. I. A. 539. 
Rajadhyaksha J., in Second Appeal No. 697 2 (1809) L. R. 26 I. A. 71, 


of 1948, preferred against the decision of 8.0. 1 Bom. L. R. 607. 
N. G. Joshi, Sarnyayadhish, Aundh State, in 3 (1829) L. R. 56 L A. 267, 
Appeal No. 14 of 1948, reversing the decree 8.0. 81 Bom. L. R. 891. 
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ksha J. who confirmed the decree of the appellato Court with minor variations. His 
Lordship delivered the following judgment on April 11, 1950 :— 


RAJADRYAKSHA J. This is a second appeal arising out of a decision of the Sar- 
nyayadhish of Aundh State reversing the decree passed by the President of the 
Nyayasabha at Aundh. In brief the facts are these. The genealogy of the family 
has been shown in the judgment of the trial Court. The property in suit belonged 
to one Gopal who died in the year 1908 leaving behind him his widow Rakhamabai 
and his widowed daughter-in-law Laxmibai. On Gopal’s death the suit property 
devolved on his wife Rakhmabai as his widow. Although she had merely a widow’s 
estate in the property, she alienated it to Gokhales for Rs. 400 on January 27, 1910 
(see exh. 53). Gokhales sold the suit property and other properties of theirs to 
Pansares on July 18, 1934, for Rs. 1,500 (see exh. 56). Rakhamabai died in the 
year 1918. On her death, the estate devolved on the next reversioner of Gopal, 
viz. his daughter-in-law Laxmibai. She was also a limited owner, and she took no 
steps to set aside the alienation made by Rakhamabai. Laxmibai died in the year 
1980. The estate thereupon devolved on the next reversioner of Gopal, namely, 
one Waman who was Gopal’s uncle. The plaintiff is a purchaser from Waman, and 
he filed the present suit for setting aside the alienation made by Rakhamabai and 
for recovering possession of the property. 

Pansares, who were the defendants to the suit, resisted it mainly on two grounds : 
the first ground was that there was a justifying necessity for the alienation made by 
Rakhamabai, and the second ground was that the suit was barred by limitation. 

The trial Court held that the alienation was good on “account of the justifying 
legal necessity. The learned trial Judge, therefore, dismissed the plaintiff's suit 
without considering the question of limitation. On appeal by the plaintiff to the 
Court of the Sarnyayadhish, it was held by the learned appellate Judge that there 
was no legal necessity, and that, therefore, the alienation made by Rakhamabai 
was bad. It was conceded before him that the cause of action for instituting the 
suit arose on Laxmibai’s death in 1930. That point having been conceded, the suit 
which was filed in the year 1942 was within time. The learned appellate Judge, 
therefore, allowed the plaintiff's suit; but in doing so has directed the defendants 
to pay mesne profits for three years prior to the institution of the suit and the plaintiff * 
has also been asked to pay into Court Rs. 325 for improvements made to the suit 
house although the defendants claimed a much larger sum. Against that order of 
the learned Sarnyayadhish, defendants Nos. 3, 5 and 6 have come in second appeal. 

Mr. Dharap who appears for the appellants has not challenged the finding of fact 
that there was no legal necessity for the alienation; but he has confined his argu- 
ments to three grounds: firstly, he argued that the suit was barred by limitation 
because the limitation began to run on the death of Rakhamabai in 1918 and not 
on the death of Laxmibai in the year 1930; secondly, it was argued by Mr. Dharap 
that even if the suit is within time, the learned Sarnyayadhish was wrong in directing 
the defendants to pay mesne profits for three years prior to the institution of the 
suit; and, lastly, it was urged by Mr. Dharap that the learned appellate Judge has 
undervalued the improvements and the amount directed to be paid by the plaintiff 
should be much more than Rs. 325. J shall deal with these points serially. 

There is no dispute that the article which applies to the present case is arb. 141 of the 
Indian Limitation Act, which says that for a suit for the possession of immoveable 
property by a Hindu or Mahomedan entitled to the possession of immoveable property 
on the death of a Hindu or Mahomedan female, the period of limitation is twelve 
years and the limitation begins from the time when the female dies. As the wording 
of the article stands, the suit is within time if the limitation began from the death 
of Laxmibai, for Waman’s right to the possession of property came into being only 
on the death of Laxmibai. But Mr. Dharap has contended that the words '' on the 
death of the Hindu female" mean the death of that Hindu female who had alienat- 
ed the property. I find no warrant for importing these words into the article. 
It is clearly applicable to the suit by any Hindu whose title to the possession of pro- 
perty comes into being on the death of a female; and it is not necessary, as the 
article standa, to restrict the maning of the word “female” to that lady who 
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has originally, alienated the property. Mr. Dharap has further relied on the case 
of Amar Nath v. Mt. Rall}. It was held in that case that the possession of an 
alienee from a widow becomes adverse on her death to ali the reversioners whether 
next or remote, and that the remote reversioner cannot contend that the possession 
of an alienee became adverse only after expiry of twelve years from the death of 
the widow. In coming to this conclusion, the learned Judges relied on the observa- 
tions in Ruldu Singh v. Sanwal Singh? These observations are as follows (p. 199) :— 
“ We must, however, point out that it would also be absurd that each successive reversioner 
should have twelve years for a suit for possession from the date of the death of the preceding re- 
versioner. According to this contention an alienation could be attacked after the expiry of 
even 8 hundred years, a result which is much more absurd than that pointed out by the learned 
counsel for the plaintiff.” 
Such a view, however, would lead to the startling result that the claim of the rever- 
sioner would be barred even though the time for immediate possession of the property 
had not arrived until the death of the last female reversioner. It is obvious that 
so long as the nearer female reversioners were in existence, Waman could not file a 
suit. Merely because the alienation had not been got set aside by those nearer 
reversioners, it would have to be held (if the Lahore view is correct) that the right 
of a male reversioner was barred even though he could not file a suit for the possession 
of the property during the life-time of the nearer female reversioners. It might 
perhaps have been different if the male reversioner actually claimed through the 
nearer female reversioners; but where it is not established that he claims through 
them, it is difficult to hold that the time would begin to run against him even though 
the right to immediate possession did not accrue until the death of the last female 
reversioner. i 


Mr. Dharap saw the justice of this criticism and was therefore driven to contending 
that on the death of Rakhamabai the possession of the alienee became adverse not 
merely to the nearer female reversioners but to the whole body of reversioners including 
the male reversioners of the last male holder. This argument in effect amounted to 
contending that if time began to run against the earlier female reversioners, that 
running of time would not stop, that after twelve years the alienee would have his 
title perfected and that title could not be challenged when the inheritance to the 
property devolved upon the male reversioners. To such an argument there is a 
complete answer to be found in the decision of the Privy Council reported in Run- 
chordas Vandrawandas v. Parvatibat.2 As pointed out by Sir Dinshah Mulla in his 
Principles of Hindu Law, tenth edition, s. 175 : 

** Where there are several reversioners entitled successively to succeed to an ostato held for 
life by a Hindu widow, no one of such reveraioner can be said to claim through or, derive his 
title from another reversioner, but each derives his title from the last full owner. ” . 

That being 80, the question arises whether possession adverse to the earlier female 
reversioners operates as a bar to the title of the male reversioner who derives his 
title not from the female reversioner entitled to the life estate but from the last full 
owner. Article 141 of the Indian Limitation Act was introduced in 1871. Prior 
to that amendment, when a female heir was dispossessed, such dispossession was a 
cause of action not only to the female heir but also to the reversioner. The reversioner 
had. no. fresh start for the purpose of limitation from the death of the female heir. 
According to the Hindu law, a widow on her husband’s death is entitled to the 
beneficial use and enjoyment of her husband’s estate during her life. It was held 
by the Privy Council that a widow who inherits her husband’s estate fully represents 
that estate, and in the absence of fraud or collusion, a decision against the widow 
would be binding upon the reversionary heirs. That being so decided, it was impos- 
sible to have escaped the conclusion that an adverse possession which barred the 
widow would also bar the reversionary heir. It was accordingly considered for 
many p as settled law that adverse possession which barred her, also barred the 
heir after her. But the position was radically altered by the amendment of the 
Indian Limitation Act in the year 1871 when art. 141 was made specifically applicable 

1 [1930] A. I. R. Lah. 211. 8. 0. I.L. R. 23 Bom. 725, 8. o. 1 Bom. 


2 (1922) I. L. R. 3 Lah. 188. L. R. 607. 
3 (1899) L. R. 28 IL, A. 71, 
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to a case of this kind. The reversionary heirs were held accordingly to claim under 
a title quite independent of the limited estate of the female heir. They did not 
derive their right from or through the female heir and the extinguishment of her 
right would not extinguish theirs. As no length of adverse possession against the 
tenant for Lfe bars the reversioners, the same result follows in cases arising under 
this article. Article. 14] allows twelve years from the death of the female, and itis not 
in the power either of the female or the executor of her husband or of any person 
claiming either through or against such female or executor to affect the operation of 
this article. That was the view taken by this Court in Cursandas Govindji v. Vun- 
dravandas Purshotam and F. L. Latham, Advocate General of Bombay,’ and it was 
affirmed by their Lordships of the Privy Council in Runchordas v. Parvatibat, referred 
to above. Ever since that decision, it has been regarded as a settled law that a 
reversioner is never barred merely by adverse possession during the lifetime of the 
female, and in such cases he has twelve years from her death, and it is immaterial 
under what circumstances the adverse possession was acquired and continued. It 
may be that by the operation of s. 28 of the Limitation Act her right might have been 
extinguished ; but the reversioner is not affected because, as pointed out by the 
Privy Council in Runchordas v. Parvatibai, “ the reversioner does not claim his 
right from or through the female heir and the extinguishment of her right would not 
extinguish his." It is immaterial that the trespass commenced before the estate 
of the female was actually reduced into possession and that his possession was under 
a right which, if true, prevented that estate coming into existence. Consequently 
all that is necessary to bring the case under this article is that the estate should be 
claimed on the death of a female by a person whose right to possession did not exist 
till then. The Privy Council in Jaggo Bai v. Utsava Lal* have again emphasized 
the view which they took in Runchordas v. Parvatibat, and have said that to hold 
that adverse possession which bars a widow or other female heirs also bars the 
reversioner would in effect compel the Court, in determining the question within 
the scope of the article, to ignore the express words of art. 141 of the Indian Limita- 
tion Act. Applying these principles to the present case, after the year 1918 when 
Rakhamabai died, it may be that possession of the alienees was adverse to Laxmibai ; 
and even assuming that the right of Laxmibai to recover possession from the alienees 
had been extinguished prior to her death, it would not affect .the right of the 
reversioner Waman or persons claiming through him from filing a suit to recover 
the property on the ground that the original alienation was without justifiable legal 
necessity. In my opinion, therefore, it was rightly conceded in the Court of the 
Sarnyayadhish that the limitation began on the death of Laxmibai, and it has not 
been disputed before me that on that basis the suit is within time. 

_ With regard to the award of mesne profits for three years prior to the institution 
of the suit, ib seems to me that Mr. Dharap was right in contending that the learned 
appellate Judge was in error in allowing these mesne profits. It has been held by 
this Court in Mohanlal v. Jagjivan? that a next reversioner obtaining a decree for 
setting aside an alienation made by a Hindu widow as being without legal necessity 
is not entitled to mesne profits for any period prior to the institution of the suit. 
Therefore that part of the decree passed by the learned Sarnyayadhish must be 
deleted. 

So far as the costs of improvements are concerned, the learned appellate Judge 
has allowed them to the extent of Rs. 325. He came to the conclusion that defen- 
dant No. 1 had made'improvemente to the extent of Rs. 577-13-0 and defendants 
Nos. 3 to 6 had made improvements to the extent of Rs. 151-1-0. That was, however, 
the actual cost of the improvements; and as the defendants had enjoyed the benefit 
of those improvements for over 35 years, the learned Judge thought that the present 
value of'the improvements could not exceed Rs. 325 and accordingly he allowed this 
amount under s. 51 of the Transfer of Property Act. It was contended by Mr. 
Dharap that the learned appellate Judge should have allowed the full amount; 
but as there was no evidence to prove the present value of those improvements, the 
learned appellate Judge has adopted a rough and ready method of ascertaining the 


1 (1889) I. L. R. 14 Bom. 482. 8.0. 31 Bom. L. R. 891. 
2 (1929) L. R. 56 I. A. 267, 8 (1937) 40 Bom. L. R. 394. 
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present value, and in second appeal it would not be possible for me to interfere with 
that valuation. 

The result, therefore, is that the decree which the Court of tbe Sarnyayadhish 
has passed will be maintained except the last three sentences, and in their place the 
following directions shall be substituted. 

The plaintiffs shall recover their proportionate costs in all the three Courts, while 
the defendants will bear their own costs in all the three Courts. 

The defendants appealed under the Letters Patent. 


K. N. Dharap, with M. M. Virkar, for the appellants. 
P.S. Joshi, for the respodents. 


BnaawaTI J. This is a Letters Patent appeal from a judgment of Mr. Justice 
Rajadhyaksha in second appeal confirming the decree passed by the Court of Sar- 
nyayadhish of Aundh with certain variations, which decree had reversed the 
judgment of the learned trial Judge dismissing the plaintiff's suit. 

The facte which gave rise to this litigation may be shortly stated as follows. One 
Gopal who was the owner of the suit house died in 1908 leaving him surviving his 
widow Rakhamabai and a widow of a pre-deceased son Laxmibai. Rakhamabai 
died in 1918, but before her death she alienated the suit housein favour of defen- 
dants Nos. 1 and 2 by a sale deed dated January 27; 10910. On the death of Rakhamabai, 
Laxmibai succeeded as the next reversionary heir of Gopal. She in her turn died 
in the year 1930, and on her death the reversionopened and defendant No. 7 as the 
réversionary heir succeeded to the estate of Gopal. On July 18, 1934, defendants 
Nos. 1 and 2 sold the swt property to defendants Nos. 3 and 4. Defendant No. 7 
in his turn sold the suit property to the plaintiffs by a sale deed dated April 12, 1935. 
The present suit was filed in October 1942 by the plaintiffs against defendants 
Nos. 1 and 2, the purchasers from Rakhamabai, defendants Nos. 3 and 4 the 
purchasers from defendants Nos. 1 and 2, defendants Nos. 5 and 6 the sons of 
defendant No.3, defendant No. 7 the reversionary heir to the estateof Gopal and 
defendants Nos. 8 and 9 the tenants in possession of the suit house, for a declaration 
that the sale deed dated January 27, 1910, was null and void and for possession of the 
suit house together with mesne profits and costs of the suit. The trial Court held 
that there was legal necessity for the alienation made by Rakhamabai in favour of 
defendants Nos. 1 and 2 and therefore dismissed the plaintiffs’ suit. It was not 
necessary for the trial Court to go into the question of limitation because it held 
that the alienation was for legal necessity. The lower appellate Court on the con- 
trary held thatthe alienation by Rakhamabai in favour of defendants Nos. 1 and 2 was 
not for legal necessity, and that being so, the alienation was not binding on the 
estate beyond the lifetime of Rakhamabai. In regard to limitation, the learned 
advocate for the contesting defendants conceded that the cause of action arose in 
the year 1930 and therefore the lower appellate Court held that the plaintiff's suit 
was in time. It therefore reversed the decree of the trial Court and passed a decree 
in favour of the plaintiffs. The contesting defendants Nos. 3, 6 and 5 filed the second 
appeal from this judgment of the lower appellate Court which came before Mr. Justice 
Rajadhyaksha for hearing and final disposal, and the learned Judge confirmed the 
decree of the lower appellate Court with certain minor variations. The learned 
Judge held that so far as legal necessity was concerned, the finding of the lower 
appellate Court being a finding of fact was binding on him and so far as limitation was 
concerned, he held that the suit was governed by art. 141 of the Indian Limitation 
Act and was not barred by the law of limitation. Leave to appeal against this 
decision under Letters Patent was granted by the learned Judge himself and this 
Letters Patent Appeal has come for decision before us. 

The main point which has been discussed before us in the course of the arguments 
is whether the plaintiffs’ suitis barred by the law of limitation. The plaintiffs contend 
that the suitis governed by art. 141 of the Indian Limitation Act which runs as under :— 
C —'*Desciption of suit. | Period of Time from which period 

Limitation. begins to run. 
Like suit by a Hindu or Muhammadan entitled to Twelve years. When the female dies." 
the p of immovesble property on the 

death of a Hindu or Muhammadan female. 











x 
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It is urged that defendant No. 7 becamo entitled to the possession of the suit 
house on the death of Laxmibai who died on October 16, 1930, and that therefore 
the suit which was filed in April 1042 was well within the period of twelve years from 
Laxmibai’s death and in time. The answer sought to ds given on behalf of the 
contesting defendants is that the twelve years’ period should be calculated from the 
death of Rakhmabai which took place in 1918 because she was the Hindu female 
on whose death the reversion opened and the reversionary heir became entitled to 
the possession of the suit house. The question, therefore, that falls to be determined 
by us is what is the true construction to be put on the provisions of art. 141 of the 
Limitation Act, whether the Hindu female whose death is referred to therein is 
the widow of the last full owner on whose death the reversion opens, or is a Hindu 
female, be she a widow or a reversionary heir, on whose death the reversion opens 
and the reversionary heir to the last full owner comes to be determined. If one looks 
at the plain terms of art. 141, there is nothing in the terms thereof to warrant & 
limited construction of the nature which is contended for by the contesting defendants. 
The suit has got to be filed by & Hindu male or female who is entitled to the posses- 
sion of immovable property on the death of a Hindu female. That Hindu female, 
on whose death the reversion opens, may be the widow of the last full owner or may 
be a female heir who suczeeds to him either initially, though having a limited estate 
in what she inherits, or as a reversionary heir on the extinction of a prior limited 
estate. In either event, the condition which is laid down in the article would be 
satisfied, viz. that the Hindu who files the suit becomes entitled to the possession 
of the immovable property on the death of a Hindu female. The Hindu who files 
the suit must succeed as the reversionary heir to the estate of the last full owner on 
the death of a Hindu female and that would be the case in either of the above events 
happening. The next reversioner who succeeds to the estate of the last full owner 
after the death of a Hindu female maybe a male who enjoys an absolute interest in 
the property which he thus inherits. She may also be a female who according to the 
provisions of law as obtaining, e.g., in Bombay, would get an absolute interest in the 
property thus inherited, or may be in her turn a limited heir not getting an absolute 
interest in that property, bub what is known to Hindu law as a woman’s estate or 
a widow’s estate therein, in which last event the reversion would again open out on 
her death. But it is only in the case of a Hindu entitled to the possession of 
immovable property in his own right as the reversionary heir of the last full owner 
having to file a suit for such possession that the question can arise for consideration 
whether his suit would be covered by art. 141 of the Limitation Act and would have 
to be filed within twelve years of the death of the Hindu female on whose death he 
becomes entitled to the possession of the immovable property. The plain words 
of art. 141, therefore, without anything more, wouldinclude a case like the one before 
us where Waman, the reversionary heir to the estate of the last full owner Gopal, 
became entitled to the possession of the suit house on the death of Laxmibai, a 
Hindu female. Waman did not become entitled to the suit house on the death of 
Rakhamabai because there there was an intervening heir, though a reversionary 
heir, Laxmibai. Until Laxmibai’s rights were exhausted, Waman could not come 
in at all, It was only on the death of Laxmibai and the opening of the reversion 
on her death that Waman, being the next reversionary heir to the estate of Gopal, 
succeeded to the estate of Gopal in his own right as such reversionary heir and not 
in any manner whatever as claiming through Laxmibai who was only a limited heir, 
though she was the reversionary heir to the estate of Gopal. 

That this is the true position is substantiated by authority. If one turns to Sir 
Dinshah Mulla's Principles of Hindu Law, 10th edn., p. 165, sec. 175, one finds the 
definition of “reversioners ” as the heirs of the last full owner, who would be entitled 
to succeed to the estate of such owner on the death of a widow or other limited heir, 
if they be then living. The reversioner may be a male or a female. It is further 
stated that where there are several reversioners entitled successively to succeed to 
an estate held for life by a Hindu widow, no one of such reversioners can be said to 
claim through or derive his title from another reversioner, but each derives his title 
from the last full owner. They are independent one from the other, so that whatever 
be the disabilities attaching to the possession of property of one reversioner they do 
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not affect the title of the next reversioner who comes in by his own right deriving 
title from the last full owner and not from the previous holder who was a limited 
heir, even though a reversionary heir of the last full owner. The illustration (b) 
which is given at the bottom of p. 166 illustrates how various reversionary heirs may 
come in. 

* A Hindu, F, dies leaving a widow, A, a mother, B, a father’s mother, C, and a father’s 

brother, D. Here there are three reversioners of whom two, namely, B and C, are females, and 
one, namely, D, is & male. On F’s death, his widow, A, will succeed to his property. On A's 
death, E's property will revert or pass to F’s next heir, B, if she is then living. On B's death, F’s 
property will revert to his next heir C, if she is then living. On O's death, F’s property will revert 
or pass to D, if he is then living. D, however, will take the property as full owner and on his 
death it will pass to his own heirs and not to F's heirs. ” 
This illustration shows how there can be a succession of reversionary heirs getting 
a limited estate in the property which they inherit ultimately followed by a rever- 
sionary heir who gets the property absolutely as the full owner. It would be only 
when the property thus vests in the full owner that the succession to the property 
is to be determined with reference to him and not to the last full owner to whom he 
was the reversionary heir. Until that event happens, there can be a succession of 
reversionary heirs who would be in possession of the property as the heirs of the last 
full owner, but enjoying only limited estates in the property which they have thus 
inherited. 

When the reversionary heir thus gets a limited estate in the property being either 
the widow or a female heir entitled only to a limited estate in accordance with the 
provisions of law, the question arises whether the limited owner represents the 
estate for any purposes whatever. It has been laid down that such limited owner 
represents the estate for certain purposes. Those purposes are laid down in Mulla/s 
Hindu Law, 10th edn., page 168 (bottom): 

“Subject to the above restrictions on alienation, she (& widow inheriting her husband's 

property) holds the property absolutely, and she completely represents it. She may, therefore, 
institute suits in respect of the property, and she may be sued in respect thereof, and decreas 
passed against her as representing the estate in respect of debts or other transactiona binding on 
the estate, are binding not only on her, but on the reversioners, though the reversioners are not 
parties to the suit.” 
This power to represent the estate is laid down by the decision of their Lordships 
of the Privy Council in what is known as the Shivagunga case (Katama Natchiar v. 
S. R. Moottoo Vijaya Raganadha A. G. Taver). It was held by their Lordships there 
that a widow or other limited heir represents the whole estate in legal proceedings 
relating thereto. Therefore, a decree passed against her and a sale of the estate in 
execution of such decree is binding not only on her, but on the reversioners, even 
though they were not parties to the suit, provided— 

(1) the suit was in respect of a debt or other transaction binding on the estate, and 

(2) the decree was passed against her as representing the estate, and not in her personal 
capacity, 

“ unless it could be shown that there had not been a fair trial of the right in that suit. '' 
The widow is entitled to compromise the suit, and a decree passed against her, though 
on & compromise or on an award, binds the reversioners as much as a decree in a 
suit contested to the end, provided the compromise was entered into by her bona 
fide for the benefit of the estate and not for her personal advantage. This rests 
on the fundamental principle that a compromise entered into by a Hindu widow 
bona fide for the benefit of the estate, and not for her own personal advantage, binds 
the reversioners as much as a deoree against her after litigation (vide Mulla’s Hindu 
Law, pp. 219-220, sec. 199). The position, however, where a third person or a 
stranger dispossesses the limited heir of the property or any portion thereof and 
squats on it seeking to perfect his title by adverse possession and the limited heir 
fails to take any action against this squatter within the period prescribed by law in 
that behalf is quite different. The squatter is not then entitled to porfect his title 
by such advorso possession against the limited heir and any inaction on the part of 


1 (1863) 9 M. I. A. 539. 


270 . THE BOMBAY LAW REPORTER. [vor. nrv - 


the limited heir is not sufficient to perfect the title of the squatter. It is laid down 
that “if the limited heir is dispossessed of any portion of property by a third person, 
she can sue to recover it, but if she fails to sue and allows the possession of such 
person to become adverse to her, the reversioners are not affected by such adverse 
possession, for they succeed not as her heirs, but as her husband’s heirs, and they may, 

` therefore, sue for possession within 12 years from the date of her death ” (vide Mulla’s 
Hindu Law, page 169, note under sec. 176). This position in regard to adverse 
possession is more elaborately stated by Sir Dinshah Mulla in his Principles of Hindu 
Law, 10th edn. at p. 222, sec. 201: 

* A person who has been in adverse possession for twelve years or upwards of property 
inherited by & widow from her husband by any act or omission on her part ia not entitled on that 
ground to hold it adversely as against the next reversioner on the widow’s death. The next 
reversioner is entitled to recover possession of the property, if ib is immovable, within twelve 
years from the date of the widow'a death under art. 141 of Schedule I of the Indian Limitation 
Act, 1908.. 

These respon ions enunciated in Sir Dinshah Mulla's Hindu law are based on two 
cases decided by their Lordships of the Privy Council and reported one in Runchordas 
Vandrawandas v. Parvatibai! and the other in Jaggo Bai v. Utsava Lal.* Runchordas 
Vandrawandas v. Parvatibai was a case where the deceased testator had devised 
the whole residue of his estate to trustees for dharam. The testator had' left him 
surviving two widows, one of whom died in 1871 and the other in 1888. The heir 
of the deceased testator filed a suit after the death of the second widow for a declara- 
tion that the devise to dharam was void and for the admimatration of the estate 
of the deceased testator. The gift in favour of dharam was held void, but, in so far 
as the claim by the heir of the deceased testator to the suit properties was concerned, 
it was held that the posseasion of the trustees for dharam since the testator’s death 
had been adverse as against the widows and the heir, but that the plaintiffs’ claim 
to the immovable property was not barred. On appeal to His Majesty in Council, 
their Lordships of the Privy Council held that the suit was really governed by art. 
141 of the Indian Limitation Act, and in the course of their judgment they observed 
(p. 81): 

*5,, Art. 141 is that which applies to the present suit...'The period given 1s twelve years. Art 
144, which makes the time begin to run from when the possession of the defendant becomes 
adverse to the plaintiff, is not applicable where the suit 1s otherwise specially provided for." 
Their Lordships in terms negatived the contention that art. 144 of the Limitation 
Act was applicable to the facts of that case. Article 141 was the one which specially 
provided for a suit filed by a Hindu entitled to possession of immovable property 
after the death of a Hindu female, and therefore the residuary art. 144 was held not 
to be applicable. This case waa referred to by their Lordships in the decision reported 
in Jaggo Bai v. Utsava Lal. In that case the appellant filed a suit for a declaration 
that she was entitled to a maltkana granted by the Government and to eject the 
respondent from a house at Warnagar, The properties in suit formed part of the 
estate of the appellants’ father, who died in 1875, and had been in possession of her 
mother for a widow’s estate until February 1914, when she died and the appellant 
became entitled as her father’s heir. The respondent pleaded that the suit was 
barred by limitation and that she had acquired title by adverse possession. Even 
though the respondent had been in adverse possession of the suit property for twelve 
years during the period when the appellant’s mother was in possession, as the limited 
heir, their Lordships held that art. 144 had no application to the facts of the case and 
the plain words of art. 141 were sufficient to bring the appellants’ suit within the 
period of limitation. In the course of their judgment their Lordships pointed out 
that art. 141 admittedly applied to the claim to recover possession of the suit house. 
They referred to the previous enactments in regard to limitation, namely, Act XIV 
of 1859, the Limitation Act of 1871 and the Act of 1877, and referredlastly to the 
present provision in the Act of 1908. In their Lordships’ opinion the effect of the 
Acts of 1871 and 1877 was not to except from the rule laid down in the Shivagunga 
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decision the case where a decree had been obtained against a Hindu widow in her 

lifetime founded upon the law of limitation, and they held that where a decree 

founded upon the law of limitation was obtained against the widow in her 

lifetime, the reversionary heir was barred and did not get the benefit of art. 141. 

The position, however, where there had been no decree, though at the death of the 

widow & stranger had been in adverse possession for twelve years or more was 

considered by their Lordships and they held that where there had been no decree 

against the widow or other act in the law in the widow's lifetime depriving the 

reversionary heir of the right to possession on the widow’s death, the heir was en- 

titled, after the widow’s death, to rely pra art. 141 for the purpose of the deter- 

mination of the question whether the title was barred by lapse of time. To hold 

otherwise would, in their Lordships' opinion, in effect, compel the Court in deter- 

mining a question within the scope of the article to ignore the express words of the: 
article. They reaffirmed what had already been decided in Runchordas v. Parvatibat, 

pointed out that the decision in Vasthtalinga Mudaliar v. Srirangath Anni! was notin 

conflict with what had been already laid down in Runchorddas v. Parvatibai, and 

held that the plaintiff's suit before them was not barred by the law of limitation. 

This decision of their Lordships of the Privy Council clearly lays down that any 

adverse possession which may be claimed by a stranger against the limited heir 
does not enure for his benefit against the reversionary heir who derives title in his 
own right to the estate of the last full owner. The stranger would not be entitled 
to tack on his adverse possession against the limited heir to his adverse possession 

against the reversionary heir. What he would acquire by such squatter would only 
be a right against that limited heir and whatever be the rights of the limited heir 
would be acquired by him by such adverse possession or squatter, but no more. 

The limited heir would not represent the estate for the purpose of the stranger per- 

fecting his title by such adverse possession and the squatter would at best only 

acquire whatever rights of possession and enjoyment the limited heir had in the 
corpus as well as in the income thereof. On the extinction of the interest of the 
limited heir, those rights which the squatter would thus acquire would come to an 
end and his adverse possession against the reversionary heir would have to start 
afresh to enable him to acquire any rights by adverse possession against such rever- 

sionary heir. 

In this connection, it would be apposite to refer to the Full Bench decision of the 
Allahabad High Court reported in Bankey Lal v. Raghunath Sahai?. In that case a 
Hindu widow, who had succeeded to the estate of her husband, died in 1894, leaving 
a daughter as the heir. The daughter, however, never got possession, as her father’s 
collaterals took possession of the estate adversely to her. She did not sue them to 
recover possession and died in 1920. Her sons, who inherited the estate, sued 
these collaterals for possession in 1923. The defendants pleaded limitation by 
reason of their adverse possession for over 12 years, and the question arose, to what 
extent and under what circumstances adverse possession, as against a Hindu female 
heir, would bind the reversioners. This was a case which is directly in point as 
regards the rights and liabilities of the parties before us. There the widow had 
died in 1894 and the daughter had succeeded as the heir and she got a limited estate, 
because, unlike the position which obtains in Bombay, the daughter there only got a 
limited estate and not an absolute estate. The daughter was entitled to the posses- 
sion of the property in 1894 when the reversion opened, but she did nothing till her 
death in 1920, i.e., for well-nigh twenty-six years, and the collaterals of her father 
claimed to be in adverse possession of the property. If the adverse possession which 
the collaterals claimed was effective against the estate, the title of the next 
reversionary heir would have been extinguished. But the learned Judges of the 
Allahabad High Court held that such adverse possession was not effective against 
the reversion and that the reversionary heir who became entitled to the estate of 
the last full owner could file the suit for possession of the immovable property claiming 
the benefit of art. 141 of the Limitation Act. The question which was mooted for 
the consideration of the Full Bench there was (p. 191) : 


1 (1925) L. R. 52 I. A. 322, 2 (1928)I. L. R. 61 All. 188, F.B, 
8.0. 28 Bom. L. R. 173. 
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' "To what extent, if any, and under what ciroumstancea will adverse possession, proved as 
against & Hindu female heir, bind the reversioners ? ” x - 

The Acting Chief Justice Sir Shah Muhammad Sulaiman discussed all thè authorities 
including Shivagunga’s case, Runchorddas v. Parvatibat, and others and gave the 
following answer (p. 203): 

**,, where a widow has entered into possession as a Hindu widow and has either voluntarily 
parted with possession or been dispossessed against her consent, a suit by the reveraioner brought 
for possession after her death is governed by article 141 and not by article 144, and having been 
brought within 12 years of the death of Mat. Saraswati (the-daughter), is not barred by limitation.” 
This decision of the learned Judges of the Allahabad High Court is a clear authority 
for the proposition that adverse possession against a Hindu female heir is of no 
avail against the reversionary heir who succeeds to the estate of the last full owner 

-on the reversion opening on the death of the last limited heir. 

The above authorities are sufficient to dispose of the case before us and there is 

no need to multiply authorities on this point which arises for our consideration. We 
-are, therefore, of the opinion that the conclusion which was reached by the learned 
Judge Mr. Justice Rajadhyaksha, when he decided the second appeal, was correot 
and we confirm, the same. ' 

If the plaintiffs’ suit was thus in time, the only question left for determination 
is what is the value of the improvements which the contesting defendants are entitled 
to. The learned trial Judge did not go into the question of these improvements on 
the decision which had been reached by him in regard to the question of legal neces- 
sity. The lower appellate Court, however, on the evidence before it came to the 
conclusion that the fair value of the improvements could be put at an aggregate sum 
of Rs. 325 and that was the only sum which it awarded to the plaintiffs under s. 51 
of the Transfer of Property Act. When the second appeal came to be heard by him, 
Mr. Justice Rajadhyaksha confirmed this finding of the lower appellate Court. He 
negatived the contention which had been urged by the appellants that the lower 
appellate Court should have allowed the amounts of Rs. 577-13-0 and Rs. 151-1-0 
aggregating to Rs. 728-14-0. We are of the opinion that the decision which was 
arrived at by Mr. Justice Rajadhyaksha was quite correct. It was open to the lower 
appellate Court, on having reviewed the evidence before it, to come to the conclusion 
that Rs. 325 was, on the whole, a fair value of the improvements, and there was no 
reason to differ from the same. We, therefore, do not see our way to differ from the 
conólusion reached by Mr. Justice Rajadhyaksha in this behalf also. 

The result, therefore, is that this Letters Patent appeal will be dismissed with 
costs. 


* 


Appeal dismissed. 
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Before the Hon'ble Mr. M. O. Ohagla, Chief Justice, and Mr. Justice Tendolkar. 


ABDUL GANI & CO.v. THE TRUSTEES OF THE PORT OF BOMBAY.* 
Indian Contract Act (IX of 1872), Sec. 74-—Deposit made for due performance of contract — Whether 


such deposit comes within ambit of a. 74—Such deposit whether amount io be paid incase of 
breach or any other sitpulation by way of penalty—Porfeiture of deposit—-Whether necessary 
to have express provision in contract regarding such forfetture—Equttable jurisdiction of Court 
to give relief against forfetture—Party repudiating contract whether can claim refund of.deposit.— 
Reasonableness of deposit how to be judged. 

Deposits made for the due performance of a contract do not fall within the ambit of 
8. 74 of the Indian Contract Act, 1872. 

Section 74 does not contemplate cases of deposits made for the due performance of the 
contract. Such deposits cannot be considered to be amounts to be paid in case of a breach, 
nor can these be considered to be “ any other stipulation by way of penalty. ” 

Dinanath v. Malvi & Co.,! followed. 
Bishan Ohand v. Radha Kishan Das? explained. 

Pallonjee Eduljes & Sons v. Lonavala Municipality, Natesa Aiyar v. Appavu Padayacht,4 
Bhalchandra v. Mahadeo®, W. J. Younte v. Tulsiram Jankiram,® Jamai Majri Coal Oo., Lid 
Ohhindwara v. 5. N. Lokras! and Sankalchand v. J. Prakash,* referred to. 

It is not necessary in s,contract to have an express provision with regard to forfeiture 
of a depomt. If the deposit is for the due performance of the contract, then on the failure ' 
to perform the contract and on the contract being repudiated by a party to the contract? 
the other party becomes entitled to forfeit the deposit. 

Ex parte Barrell: In re Parnell’ and Howe v. Smith,’ referred to. 

The equitable jurisdiction of the Court to give relief against forfeiture and to relieve a 
party against penalty is conditioned by this very important fact, that ordinarily the Court 
will not help a wrong-doer or a party in default in obtaining & deposit which he had made 
for the due performance of a contract when he himself broke the contract or repudiated the 
contract. 

A party repudiatmg & contract or puttmg anend to the contract cannot claim a refund of 
the deposit which he himself has made for the due performance of the contract. In equity 
he would be a wrong-doer, and equity would not permit a wrong-doer to benefit by his own 
wrong. These general equitable principles apply not to one class of contracts but to all 
contracts. 

In re Dagenham (Thames) Dock Oo.: Ex parte Hulse, | Kumer v. British Columbia Orchard 
Lands, Limited’? and Steedman v. Drinkle,3 explained &nd distinguished. 

Ex parte Barrell: In re Parnell |^ Howe v. Smith, Natesa Aiyar v. Áppavu Padayachit* 
and Sprague v. Booth,!! referred to. 

Whether a deposit is reasonable or otherwise has got to be judged from the nature of tho 
contract whioh has got to be performed, and from the nature of tho obligations undertaken 
by the parties to the contract. The nature of the deposit is not to be judged from the nature 
of the breach committed by one of the contracting parties. ` 


ABDUL Gani & Co. (plaintiffs), who were carrying on business as timber merchants, 
entered into & contract with the trustees of the Port of Bombay (defendants) for the 
supply of timber, bamboos and other miscellaneous articles during the year 1947. 
Under the contract the plaintiffe had to supply materials of the value of about 
Rs. 30,000, and a deposit had to be made of 10 per cent. of that value. Clause 3 of 
the general conditions of tender provided as follows :— 


“ Bach tender must be accompained by a sum equal to ten per cent. of the estimated total 


value of the tender submitted, subject to maximum limut of Rs. 1,000 (Rupees one thousand) 
only, hereinafter referred to as ‘ earnest money’. . . . On acceptance of a tender a separate contract 
deposit will be required to be made.” i 


* Decided, September 26, 1951. Firat Appeal 8 (19045) 48 Bom. L. R. 633. 
No. 23 of 1951, from the decision of J. M. Shelat, 9 (1875) L. R. 10 Ch. Ape. 512. 


Judge, City Civil Court, Bombay. 10 (1884) 27 Ch. D. 89. 
1 (1929) 32 Bom. L. R. 272. 11 (1873) L. R. 8 Ch. App. 1022. 
2 (1897) I. L. R. 19 All 489. 12 [1913] A. C. 319. 
3 (1996) 39 Bom. L. R. 836. 13 [1016] L A. O. 275. 
4 (1913) I. L. R. 38 Mad. 178, v.p. 14 (1875) L. R. 10 Ch. App. 512. 
5 [1947] A. I. R. Nag. 193. 18 (1884) 27 Ch. D. 89. 
6 [1042] A. I. R. Gal. 382. 16 (1913) I. L. R. 38 Mad. 173, z.5. 
7 [1950] Nag. 626. 17 [1909] A. C. 570. 
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In pursuance of the last part of the above clause the plaintiffs deposited with the 
defendants three Government promissory notes of the facé value of Rs. 1,000 each. 

Clauses 8 and 14 of the printed contract were as follows :— 

“ Clause 8.—In case any of the said articles or goods are rejected, or in oase there is any 
default in supplying the same as aforesaid on the part of the contractor the Controller of Stores 
shall be at liberty to procure all such articles or goods as may be required in lieu thereof and as 
may be considered suitable by the said Controller of Stores.....Provided nevertheless that if 
the amount of office charges and other expenses damages and loss which may be sustained by 
the said trustees as aforesaid shall exceed the said sum equal to Ra. (5) five per cent. hereinbefore 
referred to then the said contractor ahall in lieu of the said sum pay to the said trustees and the 
full amount of all such charges expenses damages and loss and the said trustees shall be at liberty 
to recover and enforce payment thereof. And the said trustees shall be at liberty to retain the 
seid sums from the amounts of any bills that may or shall become due to the said contractor or 
from the amount of rupees three thousand deposited with the Chief Accountant of the said trustees 
by the said contractor before the exooution hereof as security for the performance of these presents. 

Clause 14.—Should the trustees require a greater supply of any of the said articles or goods 
than is specified in the said schedules the said contractor shall supply them at the rate or price 
per article or per quantity of goods mentioned in the said schedule but when and after the supply 
of any articles or goods has amounted to (25) twenty-five per cent. over the quantity specified 
in the said echedules it shall be lawful for the said contractor to signify in writing to the said 
controller of Stores within seven days of completion of delivery of the full schedule quantity 
plus the aforesaid twenty-five per cent. his unwillingness to make any further supplies thereof 
and thenceforth he shall not be bound to make any further supply. If the said contractor shall 
not within seven days as aforesaid specify his unwillingness to make further supplies he shall 
supply such further quantity of articles or goods as may be ordered by the said Controller of 
Stores at the price and upon the terms and conditions herein and in the schedules mentioned.” 

The plaintiffs supplied 25 per cent. over the quantity specified in the contract 
but they failed to intimate to the defendants their unwillingness to make any further 
supplies. The plaintiffs in effect repudiated the contract by refusing to carry out 
their obligation to supply articles as required by cl. 14. The defendants thereupon 
forfeited the sum of Rs. 3,000 which had been deposited by the plaintiffs as a con- 
tract deposit. 

The plaintiffs filed a suit on December 17, 1948, against the defendants, in the 
City Civil Court, Bombay, for return of the deposit amount. The trial Court dis- 
missed the plaintiffs’ suit. 

The plaintiffs appealed to the High Court. 


B. M. Mistry, with C. N. Daji and K. S. Cooper, with Satyendra & Co., for the 


appellants. 
N. K. Petigara, with Mulla & Mulla, for the respondents. 


:* Cmaara C. J. This appeal arises out of a suit filed by the plaintiffs for return of 
a deposit made by them of a sum of Rs. 3,000 under a contract which they entered. 
into with the defendants, who are the Trustees of the Port of Bombay. The contract 
was for the supply of timber, bamboos and other miscellaneous articles during the 
year 1947. Under the contract, the Due had to supply materials of the value 
of about Rs. 30,000 and. the deposit had to be made of 10 per cent. of that value. 
In fact, the plaintiffs supplied materials of the value of Rs. 56,000, and then they 
intimated to the defendants that they would not make any further supplies. 
Thereupon the defendants forfeited the deposit of Rs. 3,000. And the question 
that arose in the suit, and which arises in this appeal, is whether the plaintiffs are 
entitled to recover the deposit. 

It is not disputed by the plaintiffs that they committed a breach of the contract 
in failing to supply materials to the defendants although called upon to do so. But 
the contention of the plaintiffs is that the deposit which they made, and which was 
forfeited by the defendants, was in the nature of a penalty, and that the plaintiffs 
are entitled to be relieved against the penal provision in the contract. Now, in 
order to appreciate the contentions of the parties, it may perhaps be necessary to 
look at the terms of the contract between the parties. The general conditions of 
tender provided that, on acceptance of & tender, a separate contract deposit would 
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be required to be made. This was in contra-distinction to earnest money which had 
to be paid along with the tender. In the tender whioh the plaintiffs forwarded to 
the Controller of Stores, Bombay Port Trust, they undertook to give security in 
cash, or by Government or Public Securities, or by Banker's Guarantee Bond, to 
the extent of 10 per cent. of the total d Onn value of the accepted items. 
Clause 8 of the agreement provided that if there was any default in supplying any 


. of the articles covered by the contract, or if any of the articles were rejected by the 


defendants, the Controller of Stores of the defendants could procure these articles 
as may be required, and the plaintiffs were liable to make good the difference between. 
the price fixed under the contract and the price which the defendants would have to 
pay to buy these articles in the open market. And this difference in price was 
to be recovered from the amount of any bills which the defendants had to pay to the 


plaintiffs or from the amount deposited by the plaintiffs as security for the due, 


performance of the contract. Therefore, the amount which was to be deposited, 
and which was described as a ‘ contract deposit’, could be availed of both as a fund 
from which the defendants could draw in the event of proper articles not being 
supplied by the plaintiffs and the defendants being compelled to buy the articles 
at a higher price, and as security for the due performance of the contract. Under 
el. 14 of the agreement, there was an obligation upon the plaintiffs to supply the 
quantity of the articles mentioned in the contract plus 25 per cent. and the right was 
given to the plaintiffs, after the articles were supplied and after a further 25 per cent. 


was also supplied, to intimate to the defendants their unwillingness to make any 


further supplies. Ifthis was done, there was no further obligation upon the plaintiffs - 


to make any further supplies; but if the plaintiffs did not indicate their unwilling- 
ness within seven days, they were liable to supply such further quantity of articles 
or goods as might be ordered by the defendants at the price and upon the terms and 
conditions mentioned in the contract. Now, in this case, the plaintiffs, having 
supplied 25 per cent. over the quantity specified in the contract, failed to intimate 
their unwilingness to make any further supplies; and, therefore, they became 
liable to continue to supply goods during the period of the contract. The plaintiffs 
repudiated the contract by refusing to carry out their obligation to supply articles 
as required by clause 14, and it was on this repudiation that the defendants forfeited 
the sum of Rs. 3,000 which had been deposited by the plaintiffs as a contract deposit. 

Now, it is urged by Mr. Mistry that, on a construction, of the contract, there is no 
provision which would entitle the defendants to forfeit the deposit. Mr. Mistry 
says that there should be an express stipulation to that effect which alone would 
entitle the defendants to forfeit the deposit. In this connection, the observations 
of Lord Justice Mellish in Hx Parte Barrell: In re Parnel? are appropriate. Lord 
Justice Mellish says (p. 514) :— 

** even when there is no clause in the contract as to the forfeiture of the deposit, if the 

purchaser repudiates the contract he cannot have back the money, as the contract has gone off 
through his default.” 
Therefore, it is not necessary in a contract to have an express provision, with regard 
to forfeiture of a deposit. If the deposit is for the due performance of the contract, 
then on the failure to perform the contract and on the contract being repudiated 
by a party to the contract, the other party becomes entitled to forfeit the deposit. 
Indeed, it is this very purpose that the deposit fulfils. It is a guarantee for the 
performance of the contract, and, as it has been said, it supplies a motive to the 
parties to fulfil their obligations under the contract. It acts in terrorem and by 
reason of the fear that the deposit might be forfeited if the contract is not performed, 
the parties are induced to carry out their obligations under the contract. See in 
this connection the following remarks of Lord Justice Fry in Howe v. Smith® (p. 
101) :— 

“ ,..It is not merely a part payment, but is then also an earnest to bind the bargain so 
entered into, and creates by the fear of its forfeiture a motive in the payer to perform the rest 
of the contract.” 


The first question that arises is whether s. 74 of the Indian Contract Act is appli- 


1 (1875) L. R. 10 Ch. App. 612. 2 (1884) 27 Ch. D. 89. 
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cable to a deposit made for the due performance of a contract. It is well known 
that s. 74 was enacted to do away with the difference that existed and exists in 
English law between, liquidated damages and penalty. The rules were so arbitrary 
and so complicated, and the decisions were so conflicting, that the Legislature here 
thought fit to eliminate the distinction between liquidated damages and penalty 
altogether and to provide a simple clear rule in s. 74 to deal with both cases of penalty 
and liquidated damages. And s. 74 embodies the principle that, where a penalty 
or liquidated damages is fixed under a contract to be paid in case of its breach, the 
Court is given the discretion to give reasonable compensation not exceeding the 
amount mentioned in the contract either as liquidated damages or as penalty. What 
is urged before us by Mr. Mistry is that, in fixing the sum of Rs. 3,000 as the amount 
which should be forfeited to the defendants in the event of the plaintiffs failing to 
. perform the contract, what the parties were doing was to fix a penal sum, and under 
8. 74 the defendants are not entitled to the penal sum fixed but are only entitled 
to reasonable compensation which the Court may determine under that section. 
Now, the question that we have to consider is whether, on a true construction of 
8. 74, a case of a deposit or of any amount paid at the time the contract is entered 
into for the due performance of the contract comes within the ambit of s. 74 and 
whether the rights of parties in relation to this deposit or sum can be adjudicated 
upon under s. 74. It will be noticed that the sum which is named in the contract 
either as penalty or as liquidated damages is a sum which has not already been paid 
but is to be paid in case of a breach of the contract. With regard to the stipulation 
by way of penalty, the Legislature has chosen to qualify “ stipulation”’ as "any 
other stipulation ", indicating that the stipulation must be of the nature of an 
' amount to be paid and not an amount already paid prior to the entering into of the 
contract. The section further provides that a party complaining of a breach is 
entitled to receive from the party who has broken the contract reasonable compen- 
sation not exceeding the amount so named or the penalty stipulated for. Therefore, 
the section clearly contemplates that the party aggrieved has to receive from the 
party in default some amount or something in the nature of & penalty: it clearly 
rules out the possibility of the amount which has already been received or the penalty 
which has already been provided for. Looking at the section as a whole, it therefore 
seems to me that it does not contemplate cases of deposits made for the due perfor- 
mance of the contract. Such deposits cannot be considered to be amounts to be 
paid in case of a breach, nor can it be considered to be “any other stipulation by 
way of penalty." I may point out that a view has also been taken that under s. 74 
only an aggrieved party can claim the benefit conferred under that section, but that 
a party who is in default can never claim relief against penalty or against the pay- 
ment of liquidated damages as provided in that section. As in this case we are 
dealing only with a case of a deposit which, according to me, clearly does not fall 
under s. 74, it is unnecessary to consider the other aspect of the case as to whether, 
even though an amount had to be paid after the contract was broken, a party who 
has committed a breach could go to Court and ask for relief under s. 74. 

This view of the law has been taken by this Court in a judgment of a divisional 
bench in Dinanath v. Malvi & Co. In that case, the purchaser of an immovable 
property made a default in the payment of the purchase price within the time fixed 
under the contract, and the vendors forfeited the deposit money. The plaintiff 
sued for relief against forfeiture and relied upon s. 74 of the Contract Act; and Sir 
Norman Kemp, Acting Chief Justice, and Mr. Justice Murphy took the view that 
8. 74 of the Indian Contract Act did not apply to a deposit made under the 
contract. In doing so, the Court followed a decision of the Allahabad High Court in 
Bishan Chand v. Radha Kishan Das* and, according to the learned acting Chief 
Justice, both ss. 78 and 74 “ show what is the compensation to the seller, who 
is not responsible for the breach. They contemplate a case in which he is seeking 
to recover compensation for the breach. They do not contemplate a case in which 
a sum of money has been paid by way of earnest." Now, turning to the judgment 
of the Allahabad High Court ın Bishan Chand v. Radha Kishan Das, on which this 
decision was based, that judgment held that if a contract for sale goes off by default 


1 (1929) 32 Bom. L. R. 272. 2 (1897) I. L. R. 19 All. 489. 


` 


4 


1951.] ABDUL GANI V. B'BAy PORT TRUST (A.C.J.)—Chagla C. J. . 2TT 


of the purchaser, the purchaser cannot recover any deposit which may have been 
paid by him to the vendor in pursuance of the contract. But, with respect to Mr. 
Justice Kemp, I do not see in this judgment of the Allahabad High Court any 
diseussion as to 8. 74 of the Contract Act: the decision is based more on equitable 
principles, to which I shall presently come, than on a construction of s. 74 of the 
Contract Act. There is also another error with regard to the reference to this case, 
and it is that Mr. Justice Kemp refers to this judgment as a decision by a majority 
of the bench. But, as far as I can see, from the report, it is a judgment of Mr. 
Justice Burkitt in which Mr. Justice Knox concurred. We have another decision 
of a divisional bench of this Court in Pallonjee Kduliee & Sons v. Lonavala Munici- 
pality The bench consisted of Mr. Justice Barlee and Mr. Justice Tyabji, and the 
main question that arose for the decision of the bench was whether s. 70 of the Con- 
tract Act applied notwithstanding the fact that the contract between the parties 
was not binding. In that case, it was found that the Lonavala City Municipality . 
had entered into a contract with a contractor which was not an enforceable contract, 

and notwithstanding that, the Court gave relief to the contractor under s. 70 of the 
Contract Act. The contractor had deposited a sum of Rs. 1,000 on terms that if 
the work was not completed within three months, the Municipality was entitled to 
forfeit that amount. The contractor failed to complete the work within the time 
stipulated. But what is rather important to note is that in fact he did carry out 
the work. Mr. Justice Tyabji, at page 843, dealt with this question of deposit, and 
held that the deposit fell within the expression “stipulation by way of penalty" 
used in s. 74 of the Contract Act, and he further held that the Municipality was not 
entitled to enforce the penalty in terms of the contract but was only entitled to receive 
from the plaintiffs, who had broken the contract, reasonable compensation not 
exceeding the amount of the penalty stipulated for. Now, with respect to the learned 
Judges, their attention does not seem to have been drawn to the earlier decision to 
which I just referred, namely, in Dinanath v. Malvi & Co. nor does the matter 
seem to have been argued, nor any other authorities cited before the bench. As 
a matter of fact, Mr. Justice Barlee, in a concurring judgment, does not deal with 
this question at all. As I said before, the main question that was agitated before 
that bench was the question of the applicability of s. 70 of the Indian Contract Act. 
If two benches of this Court had come to contrary conclusions as to the applicability 
of s. 74, we might have seriously considered whether the matter should not be re- 
ferred to a fall bench for settlement of any doubt as to the true position in law. 
But when we find that Dinanath v. Malvi & Co. has come to a considered conclusion, 
and when we also find that a later judgment has come to a contrary conclugion 
without teking into consideration the earlier decision by which it was bound and 
without hearing full arguments on the matter, we do not think that it is necessary 
to appoint a bench, but that it would be sufficient if we follow the earlier divi- 
sional bench judgment in Dinanth v. Malvi & Co. We are fortified in this conclusion 
by the fact that other High Courts have followed the decision in Dinanath v. Malvi 
& Co., and have taken the same view of the correct interpretation of s. 74 of the 
Contract Act. The Madras High Court, the Nagpur High Court and the Calcutta 
High Court have taken the view that deposits made for the due performance of a 
contract do not fall within the ambit of s. 74 : see Natesa Aiyar v. Appavu Padayachi, 
Bhalchandra v. Mahadeo* and W. J. Younte v. Tulsiram Jankiram®. There is also 
a recent decision of the Nagpur High Court in Jamai Majri Coal Co., Lid., Chhindwara 
y. S. N. Lokras? which takes the same view of the law. Mr. Vivian Bose, Chief 
Justice, and Mr. Justice Mangalmurti took the view that s. 74 limits the right con- 
ferred by it to the party complaining of the breach, and in all the three sections, 
namely, ss. 73, 74 and 75, no privilege is conferred on the party at fault. This is 
the other view of the interpretation of s. 74, to which I have referred earlier in this 
judgment, which places a greater restriction upon the rights of parties who are in 
default to avail themselves of the benefits conferred under s. 74. Our attention has 


1 (1930) 39 Bom. L. R. 835. 4 [1947] A. X. R. Nag. 193. 
2 (1929) 32 Bom. L. R. 272. © 5 [1949] A. I. R. Cal. 382. 
3 (1918) I. L. R. 38 Mad. 178, F.B. 6 [1950] Nag. 625. 
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also been drawn to the judgmentof Mr. Justice Blagden in Sankalchand v. J. Prakash.* 
What Mr. Justice Blagden was considering in that case was the provisions of s. 10 
of the Civil Procedure Code and whether the issues in two suits which he had to 
consider were substantially the same; and it was in connection with this matter 
that, dealing with the pleadings in one of the suits, he pointed out that the defendants 
before him had filed a suit in the Chief Court of Sind claiming the return of a certain 
deposit. He noticed the fact that the contract in question did not contain a clause 
of forfeiture, and he expressed the following opinion (p. 634) :— 

“ ...therefore the mere fact, if fact it be, that the present defendants broke their contract 
would not in itself entitle the present plaintiffs to retain the deposit. They would have to show 
that in fact they suffered damages which equalled or exceeded Re, 4,000. ” 

This observation is relied upon in support of the argument that Mr. Justice Blagden , 
took the view that cases of deposit fell within s. 74 of the Contract Act. With respect 
to the learned Judge, we cannot look upon this observation as anything more than 
a passing reference to a subject which was not strictly before Mr. Justice Blagden, 
as the observation was not based upon any consideration of law or authorities bearing 
on the subject. 

It is then urged that, even assuming that the matter does not fall under 8. 74, we 
should give relief to the plaintiffs in the exercise of our equitable jurisdiction. Mr. 
Mistry says that there can be no doubt that a deposit made for the due performance 
of a contract is in the nature of a penalty, and that a Court of equity will always give 
‘relief against a penalty and against forfeiture. The observations of Lord Justice 
Mellish in In re Dagenham (Thames) Dock Co.: Ex parte Hulse? with regard to the 
nature of a deposit are rather striking. The judgment is at page 1025, and the 
observations of Lord Justice Mellish are as follows :— 

* |. have always understood that where there is a stipulation that if, on a certain day, 

an agreement remains either wholly or in any part unperformed-—in which case the real damage 
may be either very large or very trifling-—there is to be a certain forfeiture incurred, that stipula- 
tion is to be treated as in the nature of a penalty.” 
But the difficulty that Mr. Mistry has to get over is that the equitable jurisdiction 
of the Court to give relief against-forfeiture and to relieve a party against penalty 
is conditioned by this very important fact, that ordinarily the Court will not help 
a wrong-doer or & pory in default in obtaining a deposit which he had made for the 
due performance of a contract when he himself broke the contract or repudiated the 
contract. I think it may be considered—as T shall presently point out—well settled 
in England that, when a party repudiates à contract or pute an end to the contract, 
and if any deposit that he has made for the due performance of the contract has 
been forfeited, he cannot sue for the refund of that deposit. This principle was 
clearly enunciated in the case to which I have already referred: Ex parte Barrell. 
In re Parnel.? The principle has also been subsequently enunciated in the case 
which has come to be looked upon as the leading case on the subject, namely, Howe v. 
Smith". Lord Justice Cotton says (p. 95): 

'* ...What is the deposit? The deposit, as I understand it, and using the words of Lord 

Justice James, ia a guarantee that the contract shall be performed. Ifthe sale goes on, of course, 
not only in accordance with the words of the contract, but in accordance with the intention of 
the parties in making the contract, it goes in part payment of the purchase-money for which it 
is deposited ; but if on the default of the purchaser the contract goes off, that is to say, if he 
repudiates the contract, then, according to Lord Justice James, he can have no right to recover 
the deposit.” 
On the same page, Lord Justice Cotton qualifies these remarks by saying that there 
may be cases where a Court of equity might give relief in respect of the forfeiture 
of the deposit even to & party in default, and this is what the learned Lord Justice 
says (p. 95):— 

“I do not say that in all cases where this Court would refuge specific performance, the 
vendor ought to be entitled to retain the deposit. It may well be that there may be circumstances 
which would justify this Court in declining, and which would require the Court, according to its 
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ordinary rules, to refuse to order specific performance, in which it could not be said that the pur- 
chaser had repudiated the contract, or that he had entirely put an end to it so as to enable the 
vendor to retain the deposit. In order to enable the vendor so to act, in my opinion there must 
be acta on the part of the purchaser which not only amount to delay sufficient to deprive him 
of the equitable remedy of specific performance, but which would make his conduct amount to 
a repudiation on his part of the contract.... ” 

And on the facts of that particular case, at page 96, Lord Justice Cotton came to 
the following conclusion :— 

“* Lt (the contract) was not performed within a reasonable time, and from the conducts 
of the purchaser, as I read the letters and understand what took place, I come to the conclusion 
that he never was up to, and even at, the time when he brought this action, ready with the money 
to perform the contract....” 

Now, it is suggested that the English Courts have, in other cases, taken a different 
view from the view enunciated in Howe v. Smith. But when we look at the cases 
on which reliance is placed, it is clear that these cases come within the principle 
laid down in Howe v. Smith. The first case on which strong reliance is placed is 
In re Dagenham (Thames) Dock Co., Ex Parte Hulse, to which I have already made a - 
reference. In that case, a joint stock company agreed with a landlord to purchase a piece 
of land for £4000, of which £2000 wasto be paid at once and the remaining £2000 on a 
future day named in the agreement. There was a provision that if the whole of the 
£2000 and interest was not paid off by that day, in which respect time was to be of the 
essence of the contract, the vendors might re-possess the land as of their former 
estate, without any obligation to repay any part of the purchase-money. The 
company failed to pay the balance of the purchase-price, and subsequently the com- 
pany was wound up. The vendors applied for an order against the liquidator that 
the company might deliver up to the vendors possession of the lands free from all 
claims by the company. The Master of the Rolls offered to the vendors an order for 
sale and payment, asin the ordinary case of & vendor’s lien. This offer was refused, 
and thereupon the learned Judge refused to make the order, and held that the com- 
pany was entitled to be relieved on payment of the balance of the purchase money. 
Therefore, this was not a case where the company was suing for the refund of £ 2000 ; 
the company was already in possession and the vendor wanted to retain the £2000 
which had already been paid and also to get from the company possession of the land. 
The Master of the Rolls suggested that the vendor should sell the land and reimburse 
himself from the price realised by the sale of the land on the footing of a vendor's 
lien. It was when that offer was refused that the English Court felt that it was 
a gross case where equity should come to the relief of the purchaser. But, as I said 
before, this is not an authority for the proposition that a party in default can sue for 
refund of the deposit made by him. The other case relied upon is Kilmer v. British 
Columbia Orchard Lands, Limited*, In this case, the purchase price had to be paid 
in instalments at specified dates, and there was a provision in the agreement for 
forfeiture of all payments of past instalments of purchase-money in case of default 
of punctual payment of any one instalment. Default was made by the purchaser, 
and the vendor sued to enforce the forfeiture. The purchaser paid into Court the 
instalments due and counter-claimed for specific performance, and the Court relieved 
the purchaser from forfeiture. Now, it will be noticed that this case clearly shows 
that there was no repudiation on the part of the purchaser. Far from there being 
any repudiation, the purchaser paid the purchase-price, although not on the due 
date, and actually counter-claimed for specific performance. And what was really 
held in the case was that a purchaser is entitled to berelieved from forfeiture, which 
was in the nature of & penalty, on his paying off the purchase-money due. It will 
also be noticed that, in this case, it was not a case of forfeiture of a deposit; it 
was a case of forfeiture of instalments actually paid which formed part of the purchase 
price. The third case is Steedman v. Drinkle®, Here also the purchase-price was 
to be paid by certain instalments, and there was & provision that, on failure to pay 
any instalment, the vendor was at liberty to angel the agreement and to retain as 
liquidated damages the payments already made. The purchaser made default in 
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paying the first instalment, and the assignee of the purchaser sued for specifio per- 
formance. The Court declined specific performance, but granted relief against 
forfeiture of payment. Now, here again it is clear that the party in default had 
not repudiated the contract or put an end to the contract. The purchaser had 
failed to make the payment at the due date, but the very fact that he filed a suit 
for specific performance clearly shows that, far from repudiating the contract, he 
wanted the contract to be carried out. Here also what was attempted to be for- 
feited was not a deposit but part payments actually made against the purchase- 
‘price. Therefore, in my opinion, none of these three cases affect or impair the 
principle enunciated in Howe v. Smith, namely, that a party repudiating a contract 
or putting an end to the contract cannot claim & refund of the deposit which he 
himself has made for the due performance of the contract. In equity he would be 
a wrong-doer, and equity would not permit a wrong-doer to benefit by bis own wrong. , 
The same view of the law has been taken by the Madras High Court in the full 
bench decision in Natesa Atyar v. Appavu Padayachi', to which I have already 
made a reference. ‘But it is rather important to note that one of the considerations 
that weighed with the full bench was that the deposit which was forfeited was 10 | 
per cent. of the consideration, and the Court took the view that 10 per cent. under the 
circumstances of the case was neither unreasonable nor extraordinary. Therefore, 
the full bench seems to have taken the view that a Court may intervene, even though 
the party suing for the return of the deposit was in default, if it felt that the deposit 
which the party was asked to make and which the other party was forfeiting was an 
unreasonable deposit or an unconscionable deposit which the Court as a Court of 
equity would not countenance. That question fortunately does not arisein this 
case, because the deposit that has been made by the plaintiffs is 10 per cent. of the 
amount of the articles which they had to supply to the defendants. Whether a 
deposit is reasonable or otherwise has got to be judged from the nature of the con- 
tract which has got to be performed, and from the nature of the obligations under- 
taken by the parties to the contract. The nature of the deposit is not to be judged 
from the nature of the breach committed by one of the contracting parties. Mr. 
Mistry says that, in this case, the plaintiffs carried out the whole of the contract, 
and that the breach that was made was because they failed to give timely intimation 
of their unwillingness to continue with the contract. But, as I said before, the 
reasonableness or otherwise of the deposit must be judged from the point of view 
of the nature of the contract and the time at which the deposit was made. Can it be 
said that, when the Port Trust demanded from the plaintiffs a deposit of 10 per cent., 
they were asking the plaintiffs to deposit an unreasonable or unconscionable amount ? 
I think it is clear that any such contention is entirely unsustainable. Therefore, 
it is not necessary to decide in this case whether, if the Court came across & case | 
where it took the view that the deposit was unreasonable or unconscionable it would 
not have the jurisdiction to interfere on equitable principles and relieve the s 
even though at fault, against the forfeiture of an amount which the Court would 
‘consider to be entirely unreasonable and unconscionable. The Privy Council also, 
in Sprague v. Booth,* which was not a case of sale of land, has laid down the same 
inciple. That was a case of a contract for sale of railway stock and a deposit of 
$250,000 was received by the vendor as security for and to be credited towards the 
payment of the price or to be forfeited on default. The assignee of the purchaser sued 
to recover that deposit without tendering the price. The Privy Council, on the 
finding that the purchaser or his assignee was in default, dismissed the action. Mr. 
Mistry contenda that most of these cases to which reference has been made are cases 
dealing with sale of land, and Mr. Mistry says that special technical considerations 
may apply to a ease dealing with a sale of land; but that, when we are dealing with 
a case of a contract which is not & contract for sale of land, different considerations 
will apply. I fail to see why different considerations should apply to cases of con- 
tracts other than contracts for sale of land. In a contract for sale of land as well 
as in other contracts, if a deposit is made as a guarantee for the performance of the 
contract, the same principle would apply. If the contract is not performed and 
the deposit is forfeited, the question that the Court will ask itself will be: Is the 
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person suing for the refund of the deposit a person in default? The Court will also 
ask itself the question: What is the nature of the default? Has the person re- 
pudiated the contract or has he put an end to the contract? If he has done either, 
then the Court will refuse to give him relief because he is the wrong-doer and he cannot 
benefit by his own wrong. These are general equitable principles which apply not 
to one class of contracts but to all contracts. 

I may point out that, when Sir Norman Kemp decided Dinanth v. Malvi & Co., 
he was told that in Bombay it was understood as established law that a person in 
default could not sue for the return of his deposit, and Sir Norman Kemp deoided 
the case really on three grounds: (1) on the ground that a deposit does not fall 
within the purview of s. 74 of the Contract Act; (2) on the ground that & party 
in default cannot sue for the refund of the deposit; and (3) on the ground of stare 
decisis. And in support of the doctrine of stare decisis, Sir Norman Kemp has 
referred to two decisions of this Court in Burjorjt v. Jamshed! and Balvanta v. Bira?, 
where this Court has held that a defaulting party is not entitled to return of deposit- 
money. 

, The result, therefore, is that the plaintiffs are nob entitled to the benefit conferred 
by s. 74 of the Contract Act, because they are suing for the refund of a deposit to 
which that section does not apply. They are not entitled to relief against forfeiture 
on equitable grounds, because they repudiated the contract, and being in default 
they are not entitled to the refund of a deposit which was intended as a guarantee 
for the performance of the contract. The learned Judge below took the same view 
of the law and dismissed the plaintiffs’ suit. In our opinion, the learned Judge was 
right. 

The appeal, therefore, fails and must be dismissed with costs. 

Appeal dismissed. 


Before the Hon'ble Mr. M. C. Ohagla, Ohtef Justice, and Mr. Justice Gajendragadkar. 


DAJISAHEB ALTAS LAXMANRAO NARAYANRAO MANE v. SHANKARRAO 
VITHALRAO MANE.* 
Osvil Procedure Code (Act V of 1908), Sec. 110-—Oonstttution of India, art. 133(1)—Sutt filed prior 
to coming into force of Constsiution —Valus of subject matter of suit. between Re. 11,000 and 
Rea. 18,000 —W ether appeal lies to Supreme Court in respect of such suit. 
In all matters where there was a right of appeal under s. 110 of the Civil Procedure Code, 
1908, that right continues in respect of all suits filed prior to the coming into force of the 
Constitution of India. Therefore an appeal lies to the Supreme Court in respect of & suit 
filed prior to the coming into force of the Constitution in which the value of the subject 
matter was over Rs. 10,000 and under Rs. 20,000 both at the time of the filing of the suit 
and also at the time of the passing of the decree in appeal. 
State of Seraikella v. Union of India, distinguished. 
Lachmeshwar v. Keshwar Lal Ramaswams v. Ramanathan?, Nandlal v. Hiralaleao,4 and 

Shiddappa Bhimappa v. Malawa,’ referred to. 

Onn Shankarrao (plaintiff) on November 28, 1945, filed a suit against Dajisaheb 
and others (defendants) in the Court of Civil Judge, Sholapur, for possession of 
certain lands. The trial Judge dismissed the plaintiff's suit. On appeal the High 
Court on November 8, 1949, set aside the decree of the trial Court and passed a decree 
in favour of the plaintiff. 

On January 6, 1950, the defendants applied to the High Court for leave to appeal 
to the Federal Court. 

The present application for leave to appeal to the Supreme Court was made by 
the defendants on October 1, 1951. 


1i (1913) 15 Bom. L. R. 406. 3 [1951] A. I. R. Mad. 251. 

2 (1897) I. L. R. 23 Bom. 56. 4 [1950] A. I. R. Nag. 222. 

* Decided, October 1, 1951. Civil Application 8 (1950) Civil Application No. 1218 of 
No. 161 of 1960. 1049, decided by Rajadhyaksha and Shah 
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The application was heard. 


M. G. Chitale, for the petitioner. 
Y. V. Chandrachud, for opponent No. 1. 


OnHaGLA C. J. This is an application for leave to appeal to the Supreme Court. 
The trial Court dismissed the plaintiff’s suit and this Court in appeal set aside the 
decree of the trial Court and passed a decree in favour of the plaintiff. We sent 
down an issue to the trial Court to determine the value of the subject matter of 
the suit, both at the time the suit was filed and also at the time of the paasing of the 
decree in appeal, and the finding has been now returned to us. The fading ding is that 
the value of the subject matter was between Rs. 11,000 and Rs. 13,000 both at the 
time of the filing of the suit and also at the time of the passing of the decree in appeal. 
The finding has not been challenged by Mr. Chandrachud, but his contention is that 
looking to the provisions of the Constitution the petitioner has no right of appeal to 
the Supreme Court. 

Under art. 133(1) of the Constitution, 

“ An appeal shall lie to the Supreme Court from any judgment, decree or final order in a 
civil proceeding of a High Court in the territory of India if the High Court certiflos— 

(a) thatthe amount or value of the subject-matter of the dispute in the Court of first instance 
and still in dispute on appeal was and is not less than twenty thousand rupees or such other sum 
as may be specified in that behalf by Parliament by law ; ", 
and the argument that has been advanced by Mr. Chandrachud is that inasmuch 
as the High Court is not in a position to certify that the value of the subject-matter 
in dispute is not less than Rs. 20,000, we should notallow the petitioner to appeal to 
the Supreme Court. It is not disputed that when the suit was filed the petitioner 

had a right to appeal either to the Privy Council or to the Federal Court. It is also 
well settled that a right of appeal is not a mere matter of procedure. It is a vested 
right and that vested right cannot be taken away retrospectively unless the Court 
discerns in the legislation dealing with the right of appeal a clear intendment that 
such right was intended to be taken away. Under s. 110 of the Civil Procedure Code 
the right to appeal to His Majesty in Counoil arose when the amount or value of the 
subject-matter of the suit in the Court of first instance was Rs. 10,000 or upwards 
and the amount or value of the subject-matter in dispute on appeal was also the same. 
The jurisdiction of the Privy Council came to an end after Independence and the 
Indian Legislature pe Act I of 1948 called the Enlargement of Jurisdiction of 
the Federal Court Act, and by that Act the jurisdiction that was vested in the Privy 
Council was conferred upon the Federal Court to hear all appeals which lay to the 
“Privy Council under s. 110. By that Act also the amount or value of the subject- 
matter was the same as the value of the subject-matter under s. 110 of the Civil 
Procedure Code. And then we have the Constitution which under art. 133(Z) raised 
the amount or value of the subject-matter from Rs. 10,000 to Rs. 20,000. Prima 
facie, if the petitioner had the right to appeal to the highest Court in the land when 
the suit was filed from which the appeal arises, then there is nothing in the language 
of art. 133(7) which would lead us to hold that the Constituent Assembly wanted to 
deprive the litigant of that right. But what is very ingeniously urged before us by 
Mr. Chandrachud is that the principle of the right of appeal being a vested right only 
applies when an appeal lies to the same Court. But when a new Court is created by 
the Constitution and a right of appeal is for the first time granted to that Court, 
then that principle does not apply. In other words, Mr. Chandrachud’s argument 
is that the Supreme Court was set up as a new Court under the Constitution, its 
jurisdiction was for the first time defined under the Constitution, and for the first 
time a litigant was given a right of appeal under art. 133(1). Mr. Chandrachud 
farther says that whatever right of appeal the litigant had was a right of appeal to 
the Privy Council and the Federal Court. Those two Courts being abolished, that 
right no longer survives and the litigant is not entitled to say that because he had 
a right to appeal to & Court which no longer exists he therefore has also a right of 
appeal to a new Court which has been set up with a different jurisdiction. It may 
seem at first blush that this is a very attractive argument, but when one considers 
the different provisions of the Constitution, it seems to us clear that in many respects 
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the Supreme Court was intended to take the place of the Privy Council and the 
Federal Court. It must not be forgotten that our Constitution makers were not 
writing on a clean slate. A great deal had already been written on the slate which 
could not be obliterated, and therefore it is in this context that the various provisions 
of the Constitution must be construed. 

Turning first to art. 374(2), that article provides that all suits, appeals and proceed- 
ings, civil or criminal, pending in the Federal Court at the commencement of the 
Constitution shall stand removed to the Supreme Court and the Supreme Court has 
been given jurisdiction to hear and determine all those matters. "Therefore, the 
effeot of the Federal Court ceasing to function and the Supreme Court being set up 
was not to do away with all matters which were pending before the Federal Court 
80 88 to compel the litigant to go afresh to the new Court which had been set up under 
the Constitution, but to continue as it were the Federal Court in the new Court which 
was established to the extent of matters pending before the older Court. Then we 
come to art. 135 and that provides: 

“ Until Parliament by law otherwise provides, the Supreme Court shall also have jurisdiction 
and powers with respect to any matter to which the provisions of article 133 or article 134 do 
not apply if jurisdiction and powers in relation to that matter were exercisable by the Federal 
Court immediately before the commencement of this Constitution under any existing law. ” 


The Constituent Assembly realised the fact that it was conferring jurisdiction upon 
the Supreme Court by arts. 133 and 134. It also felt that there may be matters 
in respect of which the Federal Court might have had jurisdiction which were not 
covered by arts. 133 and 134, and in respect of these matters jurisdiction was expressly 
conferred upon theSupreme Court. Therefore, reading arts. 133 and 134 and 135, the 
position is that although the Supreme Court may have no jurisdiction under 
arts. 133 and 134, still if in respect of that matter the Federal Court had jurisdiction, 
by reason of art. 135 the Supreme Court also would have jurisdiction in respect of 
that matter. The position is måde still more clear when we turn to the Adaptation 
of Laws Order, 1950. That Order adapts s. 110 of the Civil Procedure Code to 
bring it into conformity with art. 133(/) and in place of Rs. 10,000 in s. 110 is 
substituted Rs. 20,000 and the other necessary congéquential amendments are made. 
But what is very significant is that by s. 27 it is provided : 

* Nothing in this Order shall affeot the previous operation of, or anything duly done or 
suffered under, any existing law, or any right, privilege, obligation or liability already acquired, 
accrued or incurred under any such lew, or any penalty, forfeiture or punishment incurred in 
respect of any offence already committed against any such law.” 

Therefore, if any right had already been acquired by a party before s. 110 was 
amended, that right was not taken away by the amendment of s. 110. Now, the 
right that the petitioner had acquired under s. 110 was to appeal to the Privy Council 
if the amount or value of the subject-matter in dispute was Rs. 10,000 or more, and 
that right which was a vested right was expressly not taken away by the provisions 
of s. 27 of the Order. Therefore, although after the Constitution came into force, 
the jurisdiction of the Supreme Court in civil matters is restricted and the power 
of the High Court to give a certificate under s. 110 has also been modified, these 
provisions cannot affect the right which a litigant had already acquired prior to 
the coming into force of the Constitution and which right has been expressly saved. 
There is another way that this matter can be looked at. It is not disputed that the 
Federal Court after 1948 could have entertained this appeal, and once this position 
is admitted, it becomes a matter in respect of which the Federal Court a have 
exercised jurisdiction. Therefore, although the Supreme Court under art. 133 cannot 
exercise jurisdiction in respect of this matter, inasmuch as the Federal Court could 
have exercised jurisdiction by reason. of art. 135, the Supreme Court has been given 
the same jurisdiction as the Federal Court. Therefore, even if we were to exclude 
the jurisdiction of the Supreme Court under art. 133(Z), if once it is conceded that 
the Federal Court had jurisdiction in respect of this matter, then under art. 135 
jurisdietion is conferred upon the Supreme Court which may be different from and 
wider than the jurisdiction conferred upon the Supreme Court under arte. 133 and 
134. 

Mr. Chandrachud has.relied on a judgment of the Federal Court in Lachmeshwar 
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v. Keshwar Lal) This decision lays down that until an appeal to the Federal Court 
has been admitted by the High Court the proceeding must be deemed to be pending 
before the High Court and it is a proceeding in respect of which the Federal Court 
cannot exercise jurisdiction. Therefore, so long as we have not admitted this appeal, 
the Supreme Court wil have no jurisdiction to deal with these proceedings. But 
once we admit this appeal. it will become a matter in respect of which the Federal 
Court conld have exercised jurisdiction, and, as pointed out before, by reason of 
art. 135 the Supreme Court will be equally entitled to exercise jurisdiction. Reliance 
is also placed on a judgment of the Supreme Court in State of Seraikella v. Union 
of India?, In that case the Supreme Court came to the conclusion that notwith- 
standing the fact that certain proceedings were pending before the Federal Court, 
the Supreme Court had no jurisdiction to deal with those proceedings because the 
jurisdiction of the Supreme Court in respect of those matters was expressly barred 
by the Constitution, and what is relied upon is the observations of Mr. Justice 
Patanjali Sastri at p. 261, where the learned Judge says that — 

“The Federal Court, in which the suits were pending, and which had exclusive jurisdiction 
to deal with them, was abolished and a new Court, the Supreme Court of India, was created with 
original jurisdiction striotly limited to disputes relating to legal righte between States recognised 
as such under the Constitution, " 
and these remarks are pressed into service for the contention that similarly a new 
Court is created and jurisdiction is conferred upon it under art. 133 and itis only 
with regard to matters which fall under art. 133 that the Supreme Court has juris- 
diction, and inasmuch as the amount or value of the subject-matter is less than 
Rs. 20,000, the Supreme Court has no jurisdiction to hear this appeal. It is clear 
from this judgment that the Supreme Court, in coming to the conclusion that it 
did, took into consideration two provisions of the Constitution. One was & proviso 
to art. 131 which expressly barred the jurisdiction of the Supreme Court with regard 
to the two matters mentioned in that proviso, add it also took into consideration 
art. 303 which also barred the jurisdiction of the Supreme Court with regard to 
matters enumerated in that article. Therefore, the view taken by the Supreme 
Court was that inasmuch as thé Constitution had taken away the jurisdiction of the 
Supreme Court in certain matters, the fact thatmatters in respect of which jurisdic- 
tion had been taken away were pending before the Federal Court did not confer 
jurisdiction upon the Supreme Court and the mere provision with regard to the 
removal of the suits under art. 374(2) could not be read as an article vesting the 
Supreme Court with a jurisdiction which the Constitution had expressly stated the 
Supreme Court shall not exercise. This judgment and this argument cannot possibly 
apply to a construction of art. 133. It is true that art. 133 lays down the juris- 
diotion of the Supreme Court in matters dealt with by that article. But the Consti- 
tution does not provide that the Supreme Court has no jurisdiction to deal with 
appeals where the amount or value of the subject-matter in dispute is less than 
Rs. 20,000. On the contrary, it will be perfectly competent to the Supreme Court 
under art. 136 to give special leave to appeal from any judgment or decree of any 
Court or tribunal in the territory of India irrespective of the amount or value of the 
subject-matter. Therefore, whereas in the matter before the Supreme Court there 
was a complete absence of jurisdiction in the Supreme Court to deal with a particular 
matter, there is no such absence of jurisdiction in the Supreme Court to deal with 
appeals, the amount or value of the subject-matter in which is less than Rs. 20,000. 
Our attention has also been drawn to the judgments of two High Courts in 
Ramaswami v. Ramanathan’ and in Nandlal v. Hiralalsao,* where the same view 
has been taken as to the right of appeal to the Supreme Cotrt. 

We have thought it necessary to consider this matter in some detail because our 
attention was drawn to the fact that there was some conflict in this Court as to the 
correct interpretation of art. 133(7) of the Constitution. A division bench of this 
Court had taken the view that art. 133(1) was retrospective in its operation. We 
should have been most reluctant to take a different view from the view taken by 
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that bench, but we find on perusing the judgment that the matter was not argued 
before the learned Judges at all and the learned Judges did not have the advantage 
which we have had of listening to a very careful and well thought out argument 
advanced before us by Mr. Chandrachud. We, therefore, thought that it would be 
best to set the doubt at rest as far as this Court is concerned and to hold that in all 
matters where there was a right of appeal under s. 110 of the Civil Procedure Code, 
that right continues in respect of all suits filed prior to the coming into force of the 
Constitution. The division bench judgment to which I have made reference is the 
judgment of Mr. Justice Rajadhyaksha and Mr. Justice Shah in Shiddappa Bhimappa 
v. Mallaws.' But both myself and my brother Gajendragadkar and other division 
benches have consistently taken the view that leave to appeal should be granted to 
the Supreme Court in circumstances similar to the one which we have before us, 
and even Mr. Justice Shah who was a party to this judgment has taken a contrary 
view when sitting with Mr. Justice Bavdekar. 

We, therefore, make the rule absolute and grant leave to the petitioner to appeal 
to the Supreme Court under s. 110 of the Civil Procedure Code. Costs to be costs in 
he appeal to the Supreme Court. 

Rule made absolute. 


Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Gajendragadkar. 
MULCHAND GULABCHAND v. MUKUND SHIVRAM BHIDE.* 


Bombay Co-operative Societies Act (Bom. VII of 1925), Sec. 71(2) (a); r. 86—Conatitulton of 
India, art. 19(1)(£) (g) —1ndéan Bar Councils Act (XX XVIII of 1926), Sec. 14(1)}—Bombay 
Pleaders Act (Bom. X VII of 1920), Sec. 8t— Reference of dispute between Society and member 
to arbitration— Application by member to appear before arbitral tribunal through advecate— 
Statutory rule prohibiting representation of party before tribunal by legal practitioner —Court's 
power to consider validtiy of such rule on ground of unreasonableness—Distinction between 
statutory rules and by-laws—Whether by-law can be challenged on ground of unreasonableness — 
Rule 36 whether a rule of procedure—Lawyer's right to practise his profession —W hether such 
right an absolute right —Rule 36 whether restricts such right. 

The power which Courts have to consider the validity of statutory rules is a very limited 
power. Ifarule is within the ambit of the statute, then it cannot be successfully challenged 
on the ground that it ıs an unreasonable rule. 

There is & clear distinction between statutory rules and by-laws. By-laws are usually 
framed by corporations under their inherent powers in order to carry out the purposes 
of the corporation or they are framed by public authorities set up by Parliament, and as 
15 18 left to the corporations or the public authorities to frame these by-laws and carry out 
their purposes, the Courts have retained certain amount of control over the by-laws by 
considermg their reasonableness. 

But statutory rules stand on an entirely different footing. Parliament or Legialature 
instead of incorporating the rules into the atatute itself, ordinarily authorises Government 
to carry out the details of the policy laid down by the Legislature by framing the rules 
under the statute, and once the rules are framed, they are incorporated in the statute itself 
and become part of the statute, and the rules must be governed by the same principles as 
the statute itself. And, therefore, although a by-law may be challenged on the ground 
that ıt is unreasonable, a statutory rule cannot be so challenged. 

Rule 36 framed under a. 71(2)(u) of the Bombay Co-operative Societies Act, 1925, is a 
rule of procedure not affecting substantive mghts. 

Itis for the Courts or for tribunals to determine as a matter of procedure as to how 
parties should be represented and how they should present their case to the Court or the 


for the time being in force, district pleader 
shall, within the district or districts m respect 
of which he holds & sanad, be entitled to prac- 
tise—., 


1 (1950) Civil Application No. 1218 of 
1949, decided by Kajadhyaksha end Shah 
JJ., on February 21, 1950, (Unrep.). 

* Decided, October 3, 1951. Civil Application 


No. 619 of 1951 (with Civil Appheation No. 
942 of 1951). 

TThe section is as under :— 

* 8. Subject to the provisions of any law 


(c) in or before any other Court, tribunal or 
person in or before which or whom district 
pleaders are or mey: Torpat be entitled þy 
law to praotise;. 
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tribunal, and if a rule laying down such a procedure provides that a party shall be heard 
in person and not by his advocate or lawyer, it is nothing more than a rule of procedure. 
In re Godinho,! followed. 

The only right of a lawyer that has been safeguarded under the Constitution of India is 
the right to practise his profession. That right not being an absolute right, no alsolute 
right is conferred upon the lawyer by the provisions of the Constitution. The Constitution 
guarantees to the lawyer such right as he has under his charter. It any such right is affected 
or contravened, then he can rely upon the provisions of art. 19(f) of the Constitution. But 
if the right given to him is a limited right and that right is not in any way affected, he cannot 
claim a wider right or a larger right under the Constitution. 

A DISPUTE between one Mulchand (petitioner), who was a member of the Bombay 
Co-operative Bank, Lid., Dhulia, and the bank was referred to arbitration under 
s. 54 of the Bombay Co-operative Societies Aot, 1925. The artitrators were (1) 
Mukund (opponent No. 1), the Registrar’s nominee, (2) Moreshwar (opponent 
No. 2), the nominee of the bank and (3) Gulabchand (opponent No. 3), the nominee 
of the petitioner. As the amount involved in the dispute was very large, viz. 
Rs. 63,495-0-6, the petitioner applied to the arbitral tribunal for permission to appear 
before it through his advocate. The tribunal by a majority rejected this application, 
observing as follows :— 

“ So far as the engagement of & pleader is concerned rule 36 [framed under s. 71 of the 
Bombay Co-operative Societies Act] prohibits the appearance of a pleader in all proceedings 
under the Co-operative Societies Act referred to the Registrar’s nominee. Whenever Govern- 
ment frames rules under any Act it is always aware of all the existing rightsof a citizen. There- 
fore the right of a person to defend himself by a pleader and the right of a pleader to appear, act 
and plead on behalf of his client were taken notice of by Government when it framed the rules 
under the Co-operative Societies Act....' he nominees are quite competent to decide all com- 
plicated questions of facts and law which may arise in the case without the help of a pleader. " 

The petitioner applied to the High Court under art. 226 of the Constitution of 
India for inter alia (1) writs of certiorart, prohibition, mandamas, etc., against the 
opponnents and (2) to declare r. 36 of the Rules framed by the Provincial Govern- 
ment under s. 71 of the Bombay Co-operative Societies Act, 1925, to be ultra vires, 
illegal and void. 

The application was heard. 


R. B. Kotwal, for the petitioner in O. A. 619-51. 

K. T. Pathak, for the petitioners in C. A. 942-51. 

N. A. Palkhnivala, with [stile d» Co. and B. G. Thakor, Additional Assistant 
Government Pleader, for the opponents. © 

G. R. Madbhavi, for the Bombay Bar Council. 


Cuaata O. J. A dispute between the petitioner who is a member of the Bombay 
Provincial Co-operative Bank, Ltd., Dhulia, and the Society was referred to arbitra- 
tion under s. 54 of the Co-operative Societies Act. As the amount involved in the 
dispute was very large, viz. Rs. 53,495-0-6, the petitioner wanted to appear before 
the arbitral tribunal through his advocate and the tribunal rejected the application 
of the petitioner as it was governed by r. 36 of the rules framed under the Act. 
That rule is framed under s. 71, and sub- s. (1)of that section provides that the Pro- 
vinoial Government may, for the whole or any part of the presidency and for any 
society or class of societies, make rules to carry out the purposes of the Act, and 
sub-s. (2) provides: ''In particular and without prejudice to the generality of the 
foregoing power such rules may....," and when we turn to sub-s. (w), “ prescribe 
the mode of appointing an arbitrator or arbitrators and the procedure to be followed 
in proceedings before the Registrar or such arbitrator or arbitrators and for fixing 
and levying the expenses of determining the dispute." Now, under this sub-clause 
r. 36 has been framed by the Provincial Government and that rule is to the folluwing 
effect : 

“ In proceedings held under rules 82 to 35, no party shall be represented by a legal practi- 
tioner. ” 


1 (1933) 36 Bom. L. R. 1, F.B. 
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And the proceedings with which we are concerned are held under those rules. 

Now, it is contended by Mr. Kotwal that r. 86 is ultra vires. It is pointed out 
that the petitioner is considerably handicapped by having to appear before the 
arbitrators without the assistance of a lawyer and that the rule inasmuch as it 
totally prohibits representation of a party by a legal practitioner is unreasonable 
and therefore should be held to be bad by this Court. Now, the power which 
Courts have to consider the validity of statutory rules is a very limited power. 
Tf a rule is within the ambit of the statute, then it cannot be successfully challenged 
on the ground that it is an unreasonable rule. As a matter of fact, Courts in 
India until our Constitution was enacted had no power at all to consider the 
reasonableness of any legislation. Reasonableness was a matter of policy which 
was left to the Legislature and a law could only be challenged on the ground of 
its being ultra vires of the Legislature; but if it was within the competence of the 
Legislature, the law could not further be challenged on the ground that it was 
not a reasonable law. Similarly statutory rules formed part of the statute, and 
if they were within the scope of the statute and permitted by the statute to' be 
framed, then they could not be challenged on the ground of unreasonableness. 
Mr. Kotwal has drawn our attention to various decisions of the English Courts 
where by-laws have been held to be bad on the ground that they were unreasonable. 
Now, there is a clear distinction between statutory rules and by-laws. By-laws 
are usually framed by corporations under their inherent powers in order to carry 
out the purposes of the corporation or they are framed by public authorities set up 
by Parliament, and as it 1s left to the corporatipns or the public authorities to 
frame these by-laws and carry out their purposes, the Courts have retained certain 
amount of control over the by-laws by considering their reasonableness. But 
statutory rules stand on an entirely different footing. Parliament or Legislature, 
instead of incorporating the rules into the statute itself, ordinarily authorises 
Government to carry out the details of the policy laid down by the Legislature by 
framing the rules under the statute, and once the rules are framed, they are in- 
corporated in the statute itself and become part of the statute, and the rules must 
be governed by the same principles as the statute itself. And, therefore, although 
a by-law may be challenged on the ground that it is unreasonable, a statutory 
rule cannot be so challenged. It is not suggested by Mr. Kotwal, that any funda- 
mental right of the petitioner is affected by the statutory rule. The fundamental 
right that a citizen has is to be heard before a judicial tribunal and not to have 
any decision given against him or affecting his rights without his being permitted 
to show cause in his defence. But that right is vouchsafed to the petitioner. 
We do not think it can be seriously urged that it is a fundamental right of a citizen 
to be heard through his advocate or through his lawyer. 

It is also suggested that the rule does not fall within the ambit of s. 71(2)(u) 
because that deals with rules of procedure, and it is contended that the right of 
a party to be represented by a lawyer is not a rule of procedure. Now, it is for 
the Courts or for tribunals to determine as a matter of procedure as to how parties 
should be represented and how they should present their case to the Court or the 
tribunal, and if a rule in laying down such a procedure provides that a party shall 
be heard in person and not by his advocate or lawyer, it is nothing more than a 
rule of procedure. If a tribunal were to say that a party shall not be heard at all, 
that would be a rule of substance, a deprivation of a substantial right and not 
a rule of procedure. But as the right of the party to be heard is safeguarded 
and only his right to be heard by a lawyer has been taken away, in our opinion 
r. 86 is a rule of procedure not affecting substantive rights. If any authority 
is necessary, it is to be found in In re Godinho.! As pointed out by Mr. Justice 
Rangnekar (p. 6) : 

“The general principle as to a right of audience m a Court, as stated by Baron Parke, is 
that, in the absence of any statutory enactment or established practice defining what persons 
are to be heard as advocates, the Court itself has the power to regulate its own procedure and 
to determine what class of persons have audience.” 


1 (1933) 36 Bom. L. R. 1, F. B. 
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This petition (C. A. 619 of 1951) only deals with the right of dier affected 
by r. 86. In the other petition (C. A. 942 of 1951) the rule is challenged by the 
party, who is petitioner No. 1, and also by the pleader, who is petitioner No. 2. 
As far as the pleader is concerned, Mr. Pathak on his behalf contends that it violates 
his fundamental right now guaranteed to him under the Constitution under 
art. 19(Z)(g), and that right is the right to practise any profession. Now, before 
we decide whether that right has been violated, it is necessary to consider what 
is the right that a lawyer has to practise his profession: is it an absolute right to 
practise in all Courts, in all tribunals, before all persons who have a right to receive 
evidence and to decide judicially, or is it a right which is regulated and restricted 
by the very charter which permits him to practise his profession. If a lawyer’s 
right was an absolute right, then undoubtedly r. 86 is a restriction upon that 
right, because it prevents him from appearing before a domestic tribunal like the 
tribunal set up under the Co-operative Societies Act, and we would then have to 
consider under sub-cl. (6) of art. 19 whether that restriction was a reasonable 
restriction or not. But as I shall presently point out, the right of a lawyer to 
practise is not an absolute right. The very charter which gives him the right 
to practise controls, limits and circumscribes his right. Now, there are two 
charters which entitle a lawyer in this State to practise. One is the Bar Councils 
Act and the other is the Pleaders Act. The first gives the right to a lawyer to 
practise as an advocate of this Court, the other gives him a right to practise as 
a district pleader. The second petitioner is a district pleader, but as the matter 
is of considerable importance, we might consider the right of all lawyers, both 
pleaders and advocates. Turning first to the Bar Councils Act, the statutory 
right given to an advocate who has been enrolled as such by this Court is under 
s. 14(1) of the Bar Councils Act, and that right is to practise subject to the pro- 
visions of sub-s. (4) of s. 9, in the High Court of which he is an advocate, and save 
as otherwise provided by sub-s. (2) or by or under any other law for the time being 
in force in any other Court in the Province and before any other Tribunal or person, 
legally authorised to take evidence, and before any other authority or person before 
whom such advocate is by or under the law for the time being in force entitled to 
practise. Therefore, his right to practise is controlled by this important provision. 
that any other law for the time being in force may restrict or take away his rigbt. 
Therefore, if the Co-operative Societies Act were to provide that an advocate 
of the High Court of Bombay shall not practise before the arbitral tribunal set 
up under that Act, then the right of the advocate will be circumscribed by the 
provisions of that law. It should be remembered that it is not the fact that a 
man has passed a law examination or has acquired a law degree that entitles 
him to practise in Courts of law; his right to practise depends upon his being 
enrolled as an advocate, and he is enrolled as an advocate on terms and conditions 
laid down in the Bar Councils Act. Therefore, as I said before, his very charter 
which entitles him to practise lays down conditions and limitations, and one of 
the conditions and limitations is that he can only practise before such tribunals 
as the law permits him and he may not practise before such tribunals as the law 
lays down as being round tolawyers. Similarly, when we turn to the Pleaders 
Act, s. 8 provides that subject to the provisions of any law for the time being in 
force, district pleader shall, within the district or districts in respect of which he 
holds a sanad, be entitled to practise...in or before any other Court, tribunal or 
person in or before which or whom ‘district pleaders are or may hereafter be 
entitled by law to practise...... Therefore, just as in-the case of the Bar Councils 
Act, the right of a pleader to practise before a tribunal is not an absolute right. 
Itis a right subject to the provisions of any law for the time being in force. There- 
fore, the only right of a lawyer that has been safeguarded under the Constitution 
is the right to practise his profession. Now, that right not being an absolute right, 
no absolute right is conferred upon the lawyer by the provisions of the Constitution. 
The Constitution guarantees to the lawyer such right as he has under his charter. 
If any such right is affected or contravened, then undoubtedly he can rely upon 
the provisions of art. 19(f). But if the right given to Aim is a limited right and 
that right is not in any way affected, he canuot claim a wider right or a larger 
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right under the Constitution. 

We have tried to find out what the position is in England, and it appears in 
England the position is identical, because in the well known book on barristers by 
Marchant (“‘Barrister-at-Law”) the right of the barrister to practise is described 
at page 12 in the following terms : 

'' “ As soon as a person has been called to the bar, he can, unless he is prohibited either by 

statute or by some convention of the bar or some condition or limitation imposed upon him by 
his Inn, practise as counsel in accordance with the rules of the profession.” 
Therefore, in England also a barrister has not an unlimited, absolute right to 
practise before any tribunal. Itis open to the law of the land to prohibit a barrister 
from practising before any tribunal, and if the law prohibits him from practising, 
then his right is controlled and restricted by the law for the time being in force. 

In coming to this conclusion we are conscious of the fact that we should try, 
and safeguard the rights and privileges of lawyers. We are also conscious of 
what valuable assistance litigants obtain from the legal profession. We are also 
conscious of the fact that as far as possible where legal rights are to be decided’ and 
judicial decisions are to be given, litigants should be permitted to be represented 
by lawyers. But whether before a particular tribunal a lawyer should be allowed 
to appear or not is a matter of policy with which this Court cannot primarily be 
concerned. All that we may point out is that it may lead to considerable hardship 
if in important matters where complicated questions of fact or law arise a litigant 
is denied the right and the privilege of being represented by a lawyer of his choice., 
It may be that the arbitrators themselves or those presiding over judicial or 
quasi-judieial tribunals themselves may feel the necessity of having the help 
and guidance of lawyers. Rule 86 is so absolute and so drastic in its terms that 
even if the arbitrators wanted the assistance of lawyers they are precluded from 
allowing practitioners to appear before them. The arbitrators may also feel that, 
in a particular cause a litigant's rights would be affected or jeopardised by his not 
being permitted to fight his cause through a lawyer. But rule 86 asframed gives 
nO discretion whatever to the arbitrators. We would suggest to Government 
to consider whether it is not advisable to reframe r. 86 so as to give a discretion 
to the arbitrators whether to permit lawyers or not, and not to permit r. 86 to 
remain in its absolute, unqualified form. But apart from making this suggestion 
which we hope Government will seriously consider we do not think that in either 
of these two petitions we can give any relief either to the litigant who is appearing 
peer we arbitrators or the lawyer who 1s prevented from appearing on behalf 
of his client. 


Rule in both the petitions discharged ; no order as to costs. 
Rule discharged . 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. | 
RAMCHANDRA ABAJI PAWAR v» THE STATE OF BOMBAY.* 
Industrial Disputes Act (XIV of 1947), Secs. 10(1), 12, 22—Dispute relating to public utility service— 

Obligation of Government to refer dispute to one of the authorities specified in Act —When such 
obligation need not be discharged.—Construction. 

When the Government deals with a dispute relating to a public utility service, it must start 
with the consideration that there is an obligation upon it to refer it to one of the authorities 
mentioned in s. 10(Z) of the Industrial Disputes Act, 1947. It must then go on to consider 
the nature of the notice given under s. 22 of the Act and the expediency of the reference. 
The two qualifications and limitations contained in the proviso to 8. 10(7) of the Act are, 
one with regard to the notice and the other a much wider one with regard to the expediency 
of making a reference or not, an expediency which the State is in the best position to decide. 
The obligation of Government to refer is there ; it ia only if the Government is satisfied that 
that obligation need not be discharged by reason of the two considerations laid down in the 
proviso that the Government has the right not to make the reference. 

It is left to the consideration of the Government as to whether a notice has been frivolously 
or vexatiously given. Itis equally left to the consideration of Government whether it is ex- 


* Decided, October 3, 1951. Civil Application No. 622 of 1951. 
L. R.—19 
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pedient or inexpedlent to make a reference. These are not objective facts which can be 
determined by a Court of law. If Government comes to a conclusion and forms an opinion. 
which is not vitiated by any extraneous consideration, then the Court would be bound by 
the concluston arrived at and the opinion formed by Government on these matters. 

The obligation to refer a dispute relating to a public utility service under the proviso to 
8. 10(7) of the Industrial Disputes Act, 1947, is independent of the duty of Government to 
refer a dispute under s, 12(5) of the Act. 

Tax State Road Transport Kamgar Sabha was an association of workmen 
in the employment of the Bombay State Road Transport Corporation and it was 
registered as a Trade Union under the Indian Trade Unions Act,1926. The Sabha 
or Union had a membership of about 1,850 workmen outof the total number of 
about 5000 workmen employed by the Corporation. The Corporation was declared 
to be a public utility service for the purposes of the Industrial Disputes Act, 1947, 
by a notification of the Government of Bombay dated January 16, 1951. 

On January 25, 1951, the Union gave a notice of strike to the Corporation in 
Form E under s. 22 of the Industrial Disputes Act, 1947. Conciliation proceedings 
were started under s. 120f the Actand a reportwas made by theConciliation Officer 
under s. 12(4) of the Act. On March 8, 1951, the Government of Bombay com- 
municated to the parties concerned their reasons for not making a reference to a 
Board or a Tribunal under s. 12(5) of the Act. 

In April 1951 Ramchandra (petitioner), who was an employee of the Corporation 
and vice-president of the Union, applied to the High Court that the State of Bom- 
bay should be compelled by a writ of mandamus to refer the industrial dispute to a 
Tribunal for adjudication under s. 10 of the Act. The petitioner alleged that there 
was an obligation upon the State to refer this dispute to a Tribunal for adjudica- 
tion and that Government were actuated by mala fides in not making the reference 
as they were bound to do in law. 

The application was heard. , 


N. V. Phadke and M. V. Paranjpe, for the petitioner. 
N. A. Palkhivala, with Little & Co. and B. G. Thakor, Additional Assistant 
Government Pleader, for opponent No. 1. 


CuagLA C.J. The petitioner is employed as an omnibus driver by the Bombay 
State Road Transport Corporation. He is also the Vice-President of the State 
Road Transport Kamgar Sabha, and his application is that the State of Bombay 
should be compelled by a writ of mandamus to refer an existing industrial dispute 
to a tribunal for adjudication under s. 10 of the Industrial Disputes Act, XIV of 
1947. It would appear that a strike notice was piven by some of the workers of 
the Bombay State Road Transport Corporation and consequent upon the notice 
conciliation, proceedings started under s. 12. A report was made by the Concilia- 
tion Officer under s. 12(4) and Government communicated to the parties concerned 
their reasons for not making a reference to a Board or a Tribunal under sub-s. (5). 
The allegation now in the petition is that there is an obligation upon the State to 
refer this dispute to a Tribunal for adjudication and it is also contended that 
Government were actuated by mala fides in not making the reference as they 
were bound to do in law. . 

The Bombay State Road Transport Corporation has been declared to be a publie 
utility service and the scheme of the Act must be looked at from the point of view 
of the;dispute relating to a public utility service. Turning to s.10 (1) it provides 
thatif any industrial dispute exists or is apprehended, the appropriate Govern- 
ment may, by order in writing, refer the dispute to any of the three authorities under 
the Act. It may refer the dispute to a Board for promoting & gettlement thereof, 
it hay refer it to a Court for inquiry or it may refer it to a Tribunal foradjudication, 
Then there is a proviso to this sub-section and that lays down that, where the 
dispute relates to a public utility service and a,notice under s. 22 has been given, 
the appropriate Government shall, unless it considers that the notice has been 
frivolously or vexatiously given or that it would be inexpedient so to do, make a 
reference under this sub-section notwithstanding that any other proceeding under 
this Act in respect of the dispute may have commenced. Now, it would be im- 
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mediately noticed thatin the caseof industrial disputes relating to non-public utility 
services a discretion is given to Government to make a reference; that discretion 
is indicated by the use of the word “may” by the Legislature. Now, it is well settled 
that themere use ofthe word “may” is not conclusive of the question as to whether 
power was given coupled with a duty or whether the expression “may” indicated an 
absolute discretion vestedin the authority. Butin this case there can beno doubtas to 
what the Legislature intended by the use of the expression “may”, because in the 
proviso the Legislature has used the expression shall". The Legislature wanted to 
draw a distinction between “may” and “shall”. Therefore, in one case an absolute 
discretion was given to Government whether to refer or not to refer a dispute to 
one of the authorities mentioned in the section ; in theothercase no such discretion 
was given to the State. Therefore, when we are dealing with disputes relating to 
publie utility services, Mr. Phadke, who has advanced before us a very able argu- 
ment on the construction of this section, is quite right when he says that there is an 
obligation upon Government to refer a dispute relating to a public utility service. 
But that obligation is qualified in the proviso itself, and the qualification is that if 
Government considers that thenotoehasbeeo frivolously or vexatiously given or 
that it would be inexpedient to make a reference, then a reference need not be 
made although the dispute relates to a public utility service. Now, itis left to the 
consideration of the Government as to whether a notice has been frivolously or 
vexatiously given. It is equally left to the consideration of Government whether 
itis expedient or inexpedient to make a reference. "These are not objective facts 
which ean be determined by a Court of law. If Government comes to a conclusion 
and forms an opinion which is not vitiated by any extraneous consideration, then 
the Court would be bound by the conclusion arrived at and the opinion formed by 
Government on these matters. Now, it has been contended by Mr, Phadke that 
what has got to be considered is not the nature of the dispute or the merits of the 
demands putforward by theworkers, butwhat hasgotto be considered is the nature 
of thenoticegiven under s. 22, and that is & notice of strike, and if the Government 
considers that the notice of strike is frivolous or vexatious, then only it should 
not refer a dispute relating to a public utility service to one of the authorities 
mentioned in s. 10(1). Mr. Phadke says that a notice may be frivolous or vexatious 
if itis backed up by a handful of workers, it may be frivolous or vexatious if in the 
notice itself no demands are set out by the workers. But, according to Mr. Phadke, 
if demands are mentioned in the notice, then it isnot open to the Government to 
consider the merits of the demands, because the merits of the demands can only be 
considered when the matter is referred to adjudication and those merits should only 
be determined upon by the Tribunal set up under the Act. Now, there would be 
considerable force in Mr. Pbadke's argument if in the proviso the only qualification 
that was laid down was that “it considers that the notice has been frivolously or 
vexatiously given " ; but there is a further qualification in the proviso and that is 
“or that it would be inexpedient so to do.” Faced with this difficulty Mr. Phadke 
wants us to construe this part of the qualification as ejusdem generis with the first 
part; in other words, Mr. Phadke wants us to read “or” as if it meant “and”, 
and he wants us to hold thatit is only when a notice has been frivolously or vexa- 
tiously given and with regard to that notice the Government comes to the conclu- 
sion that it is inexpedient to refer the dispute to oneof the authorities, then only the 
Government is exempted from the obligation to make the reference. Now, itis 
obvious that this interpretation is untenable. If that were the correct interpreta- 
tion, then it would mean that it is not in the case of every frivolous or vexatious 
notice that the Government may not make a reference, but even though a notice 
may be frivolous or vexatious it would be the further duty of Government to 
consider whether it is inexpedient to make the reference; therefore, with regard 
to some notices which are frivolous or vexatious it would be ineumbent upon the 
Government to refer the dispute to the authorities. If, on the other hand, we 
were to read the expression “that it would be inexpedient so to do ” as co-extensive 
with “that the notice has been frivolously or vexatiously given,” then this expres- 
sion is entirely tautologous and there was no necessity for the Legislatureto have 
enacted this further provision. There seems to be no reason whatever why in this 
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icular context “or” should be read as "and". The two qualifications and 
limitations clearly are, one with regard to the notice and the other a much wider one 
and which is with regard to the expediency of making a reference or not, an ex- 
pediency which the State is in the best position to decide. Now, to this 
Mr. Phadke’s answer is—and it is a very ingenious answer—that if we were to give 
this wide interpretation to the power of the Government not to refer disputes 
relating to public utility services, it would mean that the proviso, which makes it 
mandatory upon Government to refer disputes relating to a public utility service in 
contradistinction to disputes which do not relate to public utility services, has been 
made infructuous and illusory by the limitations placed upon that proviso. 
Mr. Phadke further says that that interpretation would mean that whereas in ,one 
breath we hold that it isincumbentupon Government torefer a dispute relating to a 
public utility service, in another breath we say that it is entirely left to the dis- 
cretion of the Government whether to refer that dispute or not, because, as 
Mr. Phadke rightly says, “expediency” is a word of very wide connotation and it is 
difficult to imagine what factors will not come within theambit of that expression. 
Now, we do not think that in putting that interpretation upon the power of Govern- 
ment not to refer certain disputes relating to public utility services we are making 
the proviso entirely infructuous and illusory, because the difference between sub-s. 
(1) of s. 10 and the proviso is mainly a difference of approach, and we must always 
assume that we are dealing with an honest State, bona fide applying its mind to its 
duties and obligations. In the case of an industrial dispute which does not relate 
to a public utility service, it is left entirely to the discretion of Government whether 
it should make a reference or not, When the Government deals with a dispute 
relating to a public utility service, it must start with thisconsideration that there is 
an obligation upon it to refer it to one of the authorities, Being consciousof that 
obligation it must then go on to consider the nature of the notice and, further. the 
expediency of the reference. Therefore, the two approaches are entirely different 
and it cannot be said that the interpretation thet we are putting upon the proviso 
does not make it incumbent upon the Government to refer a dispute relating to a 
public utility service. The obligation of Government is there; it is only 1f the 
Government is satisfied that that obligation need not be discharged by reason of the 
two considerations laid down in the proviso that the Government has the right not 
to make the reference. 

Now, if this be the true interpretation of s. 10(1) and its proviso, then we have it 
on the oath of Mr. Dravid, who is the Secretary to the Government of Bombay, 
Labour and Housing Department, that it was entirely in the absolute discretion, 
of the Government of Bombay to consider whether the notice of strike in relation 
to a public utility service has been frivolously or vexatiously given or to consider 
whether it was not inéxpedient to refer the dispute under s. 10(1), and he goes on 
to say thatin the exercise of the said discretion the Government of Bombay decided 
not to refer the dispute mentioned in the petition to a tribunal for adjudication. 
Now, Mr. Dravid rightly says in his affidavit that the discretion that the Govern- 
ment has under the provisois a discretion to consider the two factors to which atten- 
tion has already been drawn. Whereas in the case of disputes relating to non- 
publie utility services the discretion is whether to refer or not to refer, in the case 
of a dispute relating to a public utility service the discretion vested in the Govern- 
ment is to consider and to decide whether the notice has been frivolously or 
vexatiously given or whether it is expedient or inexpedient to make a reference. 
The two discretions are of entirely aifferent character. The discretion to refer or not 
to refer is à much wider discretion than thediscretion to come to & particular deci- 
sion bearing in mind certain factors laid down in the proviso. 

Our attention has been drawn to the reasons given by Government under s. 12(5) 
as to why no reference was made to a Board or a Tribunal. Now, it is necessary to 
consider the scheme of s. 12 in relation to s. 10. Section 12 deals with duties of 
conciliation officers. Where any industrial dispute exists or is apprehended, tbe 
conciliation officer may hold conciliation proceedings in the prescribed manner; 
but where the dispute relates to a public utility service and a notice under s. 22 
has been given, there is an obligation upon the officer to hold such conciliation pro- 
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ceedings. Therefore, in this case there was an obligation upon the officer to hold 
conciliation proceedings. That obligation the officer discharged, and under sub-s. 
(4) as no settlement was arrived at, he sent a full report to Government setting forth 
the various facts which are to be set forth under sub-s. (4. Having received this 
report it was the duty of the Government under sub-s. (5) to consider it, and having 
considered it if the Government was satisfied that there was a case for reference to a 
Board or Tribunal, discretion was given to the Government to refer the matter 
to a Board or a Tribunal. If the Government didnot make such a reference, an 
obligation was again cast upon Government to record and communicate to the 
arties concerned its reasons for not making-a reference. As I have said before, as 
in this case the Government did not make a referenceunder sub-s. (5) of s. 12, it has 
communicated to the parties its reasons therefor. Now, it will be noticed that the 
obligation to refer a dispute relating to a public utility service under the proviso to 
s. 10(1) is independent of the duty of Government to refer a dispute under s. 12(5), 
beeause under the proviso & reference may be made notwithstanding that any other 
proceedings under the Act in respect of the dispute may have commenced. So 
that on a notice being given under s. 22 with regard to a dispute relating to a 
publie utility service, although conciliation proceedings may start before the con- 
ciliation officer and before the officer has made his report and before the Govern- 
ment has considered the report, the Government have the power to refer the indus- 
trial dispute to one of the authorities mentioned in s. 10(1). Further, under the 
proviso to s. 10(1) there is no obligation cast upon the Government to communicate 
its reasons as to why it bas decided not to make a reference to one of the authori- 
ties referred toin s. 10(1). Under s. 12(5) an obligation is cast upon Government to 
communicate its reasons. Therefore, in one sense the reasons which Government 
had given under s. 12(5) for not making a reference have no bearing on the ques- 
tion as to wbetber Government rightly refused to make a reference under the pro- 
viso to s. I0(1). This petition requires the Government to make a reference not 
under s. 12(5), but under the proviso to s. 10(1). This petition further is not con- 
cerned with the reasons given by Government unders. 12(5). No grievance is 
made that the reasons are not proper in the light of the language used in s. 12(5). 
But these reasons may be considered when we are dealing witb the question of 
mala fides. If on a perusal of these reasons we come to the conclusion that some- 
thing extraneous has weighed upon the mind of Government in refusing to make a 
reference under the proviso to s. 10(1), then undoubtedly we may come to the 
conclusion that Government have failed to discharge their statutory obligation 
under the proviso. Itis from that point of view thatwe have considered the reasons 
given by Government to which our attention has been drawn by Mr. Phadke. 

Now, these reasons deal with the substantial demands made by the workers and 
the opinion given by Government broadly speaking is that either the demands have 
been substantially met or where they have not been met they are frivolous, exaggerat- 
ed or impracticable, and then they deal witb most of the demands of the workers. 
Now, in going through this statement of reasons we do not find any consideration ' 
that has weighed with Government which can be considered to be extraneous or 
ulterior to what the Legislature laid down in the provision to s. 10(Z). It is per- 
fectly open to Government to say that because the demands are substantially met or 
because other demands are frivolous it is inexpedient to refer the dispute. It is 
entirely for Government to decide the nature or extent of expediency which should 
regulate its labour policy. This Court cannot take upon itself to decide whether in 
4 particular case it was or it was not expedient for Government to make the refer- 
ence, 

The other aspect of the plea of mala fides is that Government had referred to an 
industrial tribunal for adjudication certain demands of transport workers in two 
districts in Gujarat. An award was given which was largely based on consent 
between the employer and the employees and the Government has given effect to 
the provisions of the award even with regard to the workers with whom we are 
concerned although the award strictly did not apply to them. Now, Mr. Phadke 
says that in doing what Government has done it has shown its partiality for certain’ 
trade unions which flourish in these two districts in Gujarat by acceding to their 
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request for adjudication and by refusing the application of the trade union in 
Bombay for adjudcation with regard to similar matters. We fail to see how that 
averment makes out any case of mala fides. The Government, rightly or wrongly, 
having before it an award dealing with a similar dispute decides to apply it to simi- 
lar workers, and having done so, the Government, again rightly or wrongly, takes 
the view that the application of the award should substantially meet the demands 
of labour in Bombay and that that having been done it was inexpedient again to 
Teopen the controversy by making a reference at the instance of the Bombay 
workers. If that is the view that Government takes—and we express no opinion 
on the merits of that view-—itis not a view which could be characterised as wanting 
in good faith, and on the affidavit made by Mr. Dravid the suggestion that there was. 
any partiality shown to the trade unions in the two districts in Gujarat because 
of certain political complexion which they had has been stoutly denied. 

Under the circumstances we are of the opinion that no case has been made out 
for the issue of a writ of mandamus upon the State of Bombay to refer this industrial 
dispute to a Tribunal for adjudication. Rule discharged. No order as to costs. 


Rule discharged. 


Before Mr. Justice Vyas. 
DHULIA-AMALNER MOTOR TRANSPORT, LTD., AMALNER v. RAYCHAND 
RUPSI DHARAMSI SHET.* 

Indian Partnership Act (IX of 1932), Sec. 43—Resolution passed at meeting of pariners dissoloing 
parinership—Whether such resolution amounts to notice under s. 49— Heguisites of valid notice— 
Finding of lower appellate Court as to particular date on which partnership had ended or had 
continued thereafter, based on documentary evidence—W hether second appeal lies against such 
finding. 

A statutory notice as contemplated by s. 48 of the Indian Partnership Act, 1982, is a totally 
different thing from a resolution which is merely a record of the deliberations and the result of 
the deliberations arrived at by a majority of votes at a particular meeting. A resolution 
passed at a meeting cannot amount to an explicit notice by one or more partners of the firm 

, to dissolve the firm from a definite date. 

A mere proposal to dissolve a partnership, the dissolution depending upon the result of the 
inquiry to be made and information to be collected, would not amount to a notice of dissolu- 
tion under s. 48 of the Indian Partnership Act. The notice must express a final intention to 
dissolve the partnership. It should be explicit and should be precise. Even a mistake in 
date would invalidate the notice. 

P Mellersh v. Keen! and Watson v. Eales,’ referred to. 

The finding whether the existence of a particular partnership was ended on a particular date 
or continued even thereafter is a finding of fact and no second appeal against that finding of the- 
lower appellate Court lies to the High Court even ifthe decision was dependent entirely on 
documentary evidence. 

Midnapore Zamindary v. Uma Charan Mandal? and Gordhandas v. Dhirajial,* relied upon. 

Tue facts are set forth in the judgment. 


RE. B. Kotwal, for the appellant. 

Purshotiam Tricumdas, with G. A. Desaiand G. N. Vaidya, for respondent No. 1. 
S. A. Desai, with G. A. Desai and S. A. Kher, for respondent No. 17. 

M. A. Kharkar, for respondents Nos. 2, 4 to 7, 9, 11 and 16. 


Vyas J. These appeals arise out of an appellate decision of the Civil Judge 
(Senior Division) with Appellate Powers at Dhulia by which he disposed of two 
appeals, namely, Appeals Nos. 144 and 145 of 1948, which had arisen out of suits 


* Decided,October 10, 1951. Second Appeal Subordinate Judge, Dhulia, in Regular Civil 
No. 805 of 1949 (with Second Appeal No. 820 Suits Nos. 82 and 68 of 1942. 
of 1949 and Civil Application No. 1155 of 1949), 1 (1857) 28 Beav. 294. 
fram the decision of T. U. Chapatwala, Civil 2 (1889) 27 Beav. 286. 
Judge (Senior Division), Dhulia, reversing the 8 (1923) 25 Bom. L.R. 1287, P.C. 
deeree ` passed by R. A. Karandikar, Joint 4 (1925) 28 Bom. L.R. 467. 
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Nos. 82 and 68 respectively of 1942. In Appeal No. 144 of 1948 the learned 
Judge of the lower appellate Court set aside the judgment and decree of the trial 
Court and granted a declaration that the partnership firm known by the name of 
the Dhulia-Amalner Motor Owners’ Union had not been dissolved but had merely 
changed its name to the Dhulia-Amalner Motor Transport, Limited. He allowed 
an option to the plaintiff and his colleagues, the minority members of the partner- 
ship firm, of paying a share capital of Rs. 800 each with interest at 6 per cent. 
from February 21, 1942, onward and “participating in the income and profits 
obtained by the Dhulia-Amalner Motor Transport, Limited, up to the date of the 
decree." On the plaintiff failing to make the option, the appellate decree directed 
the accounts of the Dhulia-Amalner Motor Transport, Limited, to be made on the 
basis of the said company "making such profits as may be attributable to the 
use of the permit, furniture, goodwill, etc., of the Union." The learned Judge 
went on to say: ‘For either sort of accounts a preliminary decree for taking 
accounts by a Commissioner is passed.” In the other appeal (No. 145 of 1948) 
which arose out of Suit No. 68 of 1942 the learned Judge directed a preliminary 
decree to be drawn up for taking accounts of the plaintiff's share in the Dhulia- 
Amalner Motor Owners’ Union from July 22, 1941, up to the date of the suit. 
The plaintiff in the said suit (defendant No. 18 of the other suit No. 82 of 1942) 
was also given an option to become a shareholder of the limited company on 
payment of Rs. 800 together with interest at 6 per cent. per annum from February 
21, 1942, onward. 

Now, the facts from which these appeals have arisen may briefly be stated: 
Originally the individual bus owners used to ply their buses on hire on the Dhulia- 
Amalner route and the Amalner-Marwad route. That used to be done under the 
superintendence of the District Superintendent of Police. In due course the 
Regional Transport Authorities were established for the various regions and the 
control and supervision over the buses plying on hire in the various regions passed 
to the respective Regional Transport Authorities. The two routes in question— 
the Dhulia-Amalner route and the Amalner-Marwad route—were situated within 
the jurisdiction of the Regional Transport Authority, Nasik. A certain amount of 
correspondence ensued between the Regional Transport Authority, Nasik, and 
the manager of the motor service which used to ply buses of the individual bus 
owners on the above mentioned routes. Exhibits 148, 149 and 146 are amongst 
some of the letters which passed between the two. The Regional Transport 
Authority strongly recommended the formation of collective bodies in preference 
to individual enterprise for carrying on the passenger transport by roads. Ulti- 
mately on November 8, 1940, a partnership firm consisting of 17 partners and 
known by the name of the Dhulia-Amalner Motor Owners’ Union was formed. 
It was registered on November 11, 1940. The partnership deed is exh. 167. 
In the words of the learned trial Judge the terms of the said partnership were : 

“It was one of the fundamental terms of the partnership agreement (exhibit 167) that the 
disputes between the partners inter se were to be decided by a two-third majority, with a right to 
appeal to an independent tribunal of three persons to be appointed by the Union from time to 
time. The individual owners of the buses were to remain the owners and were liable to spend for 
any repairs to their buses, or for such spare parts and accessories as were necessary to maintain 
their buses in a roadworthy condition. Such was in brief the constitution of the union ... 

... The Union had decided to run ten buses at atime, After every one of the ten buses had 
made one trip and a touring car had completed two return trips on these roads, ‘a ctrale’ was said 
to become complete and after 4 or 5 such circles, accounts were made and the income distributed. 
among the partners. Out of the earnings a Reserve Fund st the rate of one anna per rupee was 
set apart and out of this collection one-half was to remain aa the Reserve Fund for the Union and 
the other half was to go towards the payment by way of remuneration. 'Two owners of cars were 
to attend for duty at the Dhulia and the Amalner stands. , .” 

It is to be remembered that it was a partnership at will. Within a short time 
difficulties were experienced in the working of the partnership business and, 
on July 28, 1941, what Mr. Kotwal for the appellant calls a kararnama was passed. 
That document is exh. 166. It describes itself as a kararnama, but in fact is a 
letter which was written by 18 partners of the firm to the manager of the firm. 
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Therein, amongst other things, it was stated : 
ne ote As watt Here giaa gt Fem age ary foga aee] arhi- 
art vat a wefaat faga dave miari VW te wea mae fafie qadt 
e wear, ” 
In other words it was suggested in this kararnama that in future the partnership 
firm should not be carried on in accordance with the partnership deed, that the 
said partnership deed should be cancelled and that a private limited company 
should be formed. Thereafter a notice exh. 186 dated August 19, 1941, was sent 
out to the members of the Union for convening a general meeting. On August 24, 
1941, the general meeting was held. It was attended by ten out of the seventeen 
partners of the firm and an important resolution which was unanimously passed 
by the members present was resolution No. 4 which stated amongst others : 
A PUTT iE  STST aaea ae wad ww Ter sree fofis 
wit maa sf sgt aed et ate dt tar wer ae aaga 
Smis feme attired cart tsa aaa frown saat ug gia RE 
fofis and} aer ererdt. ” 
In other words the resolution said that as a kararnama signed by the majority of 
the partners of the firm had been received by the manager of the firm suggesting 
dissolution, of the partnership, enquiries should be made and information collected 
‘on the subject of the formation of a private limited company, whereafter the 
necessary permission, of the Regional Transport Officer should be obtained and 
steps should be taken to form a private limited company.as quickly as possible. 
It 1s to be noted at this stage that if we turn to the resolution there is nothing to 
show that the plaintiff and his colleagues who constituted & minority of the 
members of the partnership attended this general meeting. If we turn to the 
notice exh. 186 by which this meeting was convened, we find again thesignatures 
thereon of those who had received the notice in token of the receipt. A curious 
circumstance in this connection is that whereas the signatures of all the members 
who constituted the majority in the Union were written in ink, only the alleged 
signatures of the plaintiff and his colleagues are to be found in pencil. Whereas 
all the other signatures are to be found at the foot of the notice itself, the five 
alleged signatures of the plaintiff and his colleagues are to be found on the reverse 
of the notice. The least that may be said about these features is that the cir- 
cumstance of these five signatures only being in pencil and appearing on the reverse 
is a suspicious circumstance. It is categorically alleged by the plaintiff that this 
notice was never received by him. On a careful consideration of the above men- 
tioned circumstances I am not really satisfied that the plaintiff and his colleagues 
who were in a minority in the partnership firm on the question of its dissolution did 
really know that a general meeting was to be convened on August 24, 1941, 
and I think it was therefore that they could not attend that meeting. This aspect 
of the case will have an important bearing when we shall proceed to the considera- 
tion of the question whether the resolution passed at the meeting of August 
24, 1941, could amount to a statutory notice within the meaning of s. 48 of 
the Indian Partnership Act. The next general meeting of the partnership firm 
was held on December 25, 1941, and the pertinent resolution was resolution No. 1 
which stated that immediate steps should be taken for making a valuation of the 
buses and for taking possession of the buses. The next general meeting of the 
Union was held on January 5, 1942, and it is contended for the appellant that it 
was an important meeting. My attention was drawn to resolution No. 1 which 
was passed then and which stated : 
^ sept BST STET TeTRI Send 4 SEWTSQGSUO Het Wed said aaa.” 
In, other words the resolution stated that a company was to be formed, the buses 
were to be handed over to the company after making the valuation and shares 
were to be issued on the basis of the said valuation. It may be noted that this 
meeting was attended by all the partners of the firm. Eleven persons were in 
favour of the resolution and five remained neutral. Those who remained neutral 
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were the present plaintiff and his colleagues. The last general meeting of the 
Union, which was referred toin theargumentsin theseappeals, washeld on January 
81, 1942, and resolution No. 8 which was passed then is said to be an important 
one. Tt stated that the reserve fund should be distributed amongst the partners 
of the firm and account of the business of the firm should be made up to January 
81, 1942, and the amounts should be distributed to the partners according to their 
shares. On these facts, regard being had to the kararnama exh. 166 dated 
July 28, 1941, the notice exh. 186 dated August 19, 1941, and the resolutions 
passed at the general meetings dated August 24, 1941, December 25, 1941, January 
5, 1942 and January 81, 1942, it is contended by Mr. Kotwal for the appellant 
that the partnership firm had ceased to do its business from January 81, 1942, 
onward, i.e., the firm was dissolved from that date and the private limited company 
had begun its business from February 1, 1942. 

Mr. Purshottam for the respondents who constitute a minority section in the 
partnership firm has strenuously contended that the partnership firm has not been 
dissolved but is still continuing, that the requisite procedure for the dissolution of 
a partnership as prescribed by ss. 40 and 48 of the Indian Partnership Act 
was not followed, that the business which was done by the private limited company 
was the same business which was done by the Union and that the company was 
really the same entity as the Union but under a different name. Relying on s. 87 
of the Indian Partnership Act Mr. Purshottam has contended that the majority 
section of the partnership firm are using the artificial creation of the company as 
their agent for doing the business with the property of the partnership firm and 
are therefore liable to render to the minority section an account of the profits made 
by them and attributable to the use of the shares of the minority section in the 
propan of the firm whichis used by them (majority section). In the alternative 

. Purshottam has relied on section 67 of the Indian Trusts Act and has contended. 
that as the majority section of the members of the partnership firm who have 
promoted the private limited company were trustees of the partnership property 
and as they had wrongfully employed the said trust property in doing a business 
of their own under the name of the artificially created company, they were liable 
to render accounts to the minority section of the profits made by them in the 
business done under the name of the company. 

Now, the first submission of Mr. Purshottam in resisting Appeal No. 805 of 1949 
is that the finding of the learned Judge of the lower appellate Court that the 
partnership firm has not been dissolved is a finding of fact and therefore conclusive 
and it is not open to the Court in second appeal to go behind that finding. Now, 
it is true that although the learned appellate Judge in his judgment has not 
specifically raised an issue on the point of the alleged dissolution of the partnership 
firm and bas not recorded in specific terms any finding in regard thereto, it seems 
implicit in the order passed by him that his view is that the Union Þas not been 
dissolved but has continued its existence under a changed name. Mr. Purshottam 
has characterised this part of the lower appellate Court’s order as a finding of 
fact and has relied on the decisionsin Midnapore Zamindary v. Uma Charan Mandal! 
which is a Privy Council case, and Gordhandas v. Dhirajlal?. In Midnapore Zamin- 
dary v. Uma Charan Mandal it was held that the ascertainment of the date at 
which a particular holding first began as a definite holding, was essentially a 
question of fact, even if it was entirely dependent on documentary evidence and 
no second appeal lay to the High Court from the decision of the District Judge 
on appeal upon such a question, unless it could be shown that he had misdirected 
himself in point of law in dealing with it, Relying on this authority Mr. Purshottam 
has argued that the finding whether the existence of a particular partnership was 
ended on a particular date or continued even thereafter was a finding of fact 
2nd no second appeal against that finding of the lower appellate Court lay to the 
Higb Court even if the decision was dependent entirely on documentary evidence. 
In the body of their Lordships’ judgment in the Privy Council case which was 
delivered by Lord Sumner it was observed as under (p. 1287) : 


1 , (1928) 25 Bom. L. R. 1287, r.c. 2 (1925) 28 Bom. L. R. 467. 
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**,..Now to ascertain the date, at which a particular holding first began to be held as a 
definite holding, is essentially a question of fact, and must depend on evidence. That evidence 
may be, and naturally is, documentary, but the documents admitted in evidence upon that ques- 
tion are really historical materials, and although they have to be construed, and if possible under- 
stood, they are not to be treated as involving issues of law merely because they have to be con- 
strued. It is not as though they were being construed as instruments of title, or were contracts or 
statutes, or otherwise the direct foundation of rights.” 

In Gordhandas v. Dhirajlal it was held that the question of construction of a 
document which was not a document of title or otherwise the direct foundation of 
rights, for the purpose of ascertaining whether it contained an admission in favour 
of a party’s case, was not a question of law that could be raised in second appeal. 
Mr. Justice Fawcett who delivered the judgment of the division bench of the 
Court in that case observed (p. 469): 

“The sole question in such a case is one of the weight that is to be attached to such an implied 

admission, and unless the District Judge has misdirected himself in law as to how he should deal 
with that particular question, I do not, for myself, think that we would be justified in second 
appeal in upsetting his decree on the ground that we might take a different view as to the weight 
to be attached to the evidence.” 
Relying on these two decisions it is argued for the contesting respondents by 
Mr. Purshottam that the finding of the lower appellate Court on the question of 
the alleged dissolution of the partnership firm was arrived at by the Court as a 
result of careful consideration of the various notices and resolutions recorded at 
the general meetings of the partnership firm and the other written material in 
the case, and although it might be possible for the High Court to arrive at a different 
conclusion from the one arrived at by the learned Judge on the examination of 
the same material, it would not be open to this Court to do so, as the finding of the 
lower appellate Court would be a ladice of fact and therefore conclusive. Mr. 
Purshottam is right in his contention. The various documents, upon & considera- 
tion of which the lower appellate Court eame to the conclusion that the Union 
w&s still continuing, are not the instruments of title, nor do they contain the 
direct foundation of rights, and therefore they would not fall within the category 
of the exceptions eontemplated by their Lordships in Midnapore Zemindary v. 
Uma Charan Mandal. That being so, I agree with Mr. Purshottam that it would 
not be open to the appellant to ask the Court to go behind the conclusion of the 
lower appellate Court which is implicit in its judgment and decree, namely, that 
the Union has not been dissolved but is continuing. 

Nevertheless, as the arguments based on the various documents have been 
advanced and heard at very considerable length in these appeals and since it 
may be possible to take the view that it is a matter of legal inference to be drawn 
from the resolutions whether they amounted to a declaration, on the part of those 
in favour of the resolutions, of their intention to dissolve the Union, I have decided 
to deal with the question. 

Now, in support of his contention that the partnership firm (the Union) had 
already been dissolved before the date of the suit, Mr. Kotwal is relying on ss. 40 
and 48 of the Indian Partnership Act. I shall first deal with his contention 
based on s. 40 of the Act. Now,'s. 40 says: 

“A firm may be dissolved with the consent of all the partners or in accordance with a con- 
tract between the partners.” 

There is no question of course in this case of any dissolution with the consent of 
all the partners of the firm. The plaintiff and his colleagues constituting a 
minority section of the firm have never consented to the dssolution. It therefore 
falls to be considered whether any dissolution of the Union in accordance with a 
contract between the partners has taken place. In this context Mr. Kotwal 
is relying on cl. 9 of the partnership deed exh, 167 read with the kararnama 
exh. 166 dated July 28, 1941. If we turn to cl. 9 of the partnership deed, we 
find that it laid down that if any dispute of whatever description arose between 
the partners of the Union, it was to be decided by a two-thirds majority of the 
members of the Union. Now, says Mr. Kotwal, a disagreement on an important 
question such as a dissolution of the partnership was certainly a matter of dispute 
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between the partners of the Union, and therefore if two-thirds of the members of 
the Union decided to dissolve the Ünion, that would be a decision in accordance 
with the contract connected with the deed of partnership and would satisfy the 
requirements of s. 40 of the Indian Partnership Act which lays down a procedure 
for the dissolution of a partnership firm. In this connection it becomes necessary 
to turn to what is called a kararnama exh. 166. This document, although itis 
designated a kararnama, is really a letter written by 18 of the partners of the firm 
to the manager of the firm. In it there was a suggestion by the 18 partners that 
in future the conduct of the partnership firm should not be carried on 1n accordance 
with the deed of partnership, that the said deed should be cancelled and that & 
private limited company should be formed. The kararnama was naturally signed 
by only 18 of the partners of the Union. Now, the question is whether this 
kararnama exh. 166 could be said to be a decision by a two-thirds majority of the 
members of the Union, and I bave no doubt that by no stretch of imagination 
could it be said to be such a decision of a matter in dispute. In the first place, 
a decision by a two-thirds majority of the members of the Union would naturally 
require a meeting of the members of the Union. Unless thereis a meeting of 
the members of the Union, I fail to understand how there could come into existence 
a decision by a two-thirds majority of the members of the Union. In any case, 
the minority section of the Union must at least know that a certain disputed 
matter was going to be decided by the opposite section, namely, the majority 
section. If, for instance, the minority section did not know anything at all about 
this kararnama exh. 166, I cannot understand how the kararnama could be 
said to be a decision by a two-thirdsmajority of the members of the whole Union. 
It is to be noted that what was embodied in the kararnama was not any decision 
but a suggestion or proposal by 18 of the partners of the Union that the business 
of the Union was to be conducted in future not in accordance with the terms of the 
partnership deed, that the deed should be cancelled and that a private limited 
company should be formed. I am not prepared to agree with Mr. Kotwal that a 
mere suggestion or proposal, however strongly worded, would amount to a decision 
in accordance with the terms of a contract embodied in clause 9 of the partnership 
deed so as to fall within the ambit if s. 40 of the Indian Partnership Act. The 
kararnama was simply a letter which 18 of the partners of the Union wrote to the 
manager of the firm expressing their views and making their proposal. There 
is nothing whatever to show that the minority section, namely, the plaintiff 
and his colleagues, knew that such a letter was being drafted or written by the 
majority section and was being forwarded to the manager of the Union. Why 
should it not be assumed—lI should think it would be a perfectly natural assumption 
—that if the minority section had known about this kararnama, they would 
probably have sent in a dissenting letter. In the circumstances, I cannot agree 
with Mr. Kotwal that in this kararnama exh. 166 there was a compliance with the 
provisions of cl. 9 of the partnership deed, namely, a compliance with a contract 
that a matter in dispute was to be decided by a two-thirdsmajority of the members 
of the Union. Accordingly, I am of the opinion that the provisions of s. 40 of the 
Indian Partnership Act would not come into operation in this case at all and it 
would be impossible to hold that the Union was dissolved in accordance with 
s. 40 of the Act. 

Next we proceed to s. 48 of the Indian Partnership Act, on which also Mr. Kotwal 
relied for submitting that the dissolution of the Union had taken place already 
before the institution of the suit. Now, s. 48 of the Act says: 

“(Z) Where the partnership is at will, the firm may be dissolved by any partner giving notice 
in writing to all the other partners of his intention to dissolve the firm.” 
The section requires three things: (1) the giving of a notice, (2) the notice has 
to be in writing, and (8) the notice must express an intention to dissolve the firm. 
Unless these three requisites are complied with, the provisions of s. 48 of the Act 
would not come into operation at all. Now, therefore, what we have got to see 
is whether a notice such as is required by s. 48 of the Act was given in this case 
by any partner or partners of the firm for the dissolution of the firm (Union). 
yo this connection reliance is put by Mr. Kotwal on the various notices by which 
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the various general meetings were convened and on the resolutions of the general 
meetings themselves, namely, the general meetings held on August 24, 1941, 
December 25, 1941, January 5, 1942, and January 81, 1942. Now, if we turn to 
the notices convening the meetings, we find thatin all of them, except exh. 186, 
there is no reference whatever to the item of the dissolution of the partnership 
firm as one of the items in the agenda to be discussed at the general meeting. 
If we turn to the notice exh. 186, which was a notice for convening a general 
meeting on August 24, 1941, we find that the third item on the proposed agenda 
was mentioned as 


“gi meat ate ae  qufaurege rwn wA «o after dre mae 
fafine «udi a." 

Now, itis strenuously contended by Mr. Purshottam for the contesting respondents 
tbat the words 

occurring in item 8 of the proposed agenda are & subsequent interpolation and 
were not written in the notice as it was originally issued. I feel that there is 
considerable substance in Mr. Purshottam’s contention. In the first place, the 
words in question are to be found at & place which is not a natural place for them. 
The two items together which form item 3 of the proposed agenda are utterly 
disjointed and have no connection one with the other. The first 1tem relates to an 
installation of a coal generator on the buses and the second item is about the 
dissolution of the partnership. Surely, no two items could be further removed 
from each other in point of logical connection than the items of a coal generator 
and dissolution of & partnersbip. If the question of the dissolution of the firm 
was intended to be brought before a general meeting on August 24, 1941, there 
could have been no objection whatever on the part of the manager of the Union 
to mention it as a fifth item in the proposed agenda. But of course if the notice 
had already been issued, sent out and received back with the signatures of those 
to whom it had been sent, and if the item about the dissolution of the partnership 
had not been written in it from the inception, it could not have been subsequently 
added asa fifth item. In that case, the only possible course open to the interpolator 
would be to show it along with one or the other of the items of the proposed agenda 
and, in my opinion, there is no doubt that it was subsequently shovedin as a part 
ef the item No. 8. There being no logical connection whatsoever between a coal 
generator and the dissolution of the partnership firm, I am afraid no other conclu- 
sion is possible except that the words quoted above are a subsequent interpolation. 
Further more, if we carefully look at the words « wna mea stage 
fefuée qudr pr” we find that they are distinctly smaller in size than 
the rest of the words preceding them in item No. 8. For all these reasons, I 
have no doubt that this notice exh. 186 is utterly useless for the purpose of 
making out a case that it contained a declaration of intention on the part of one 
or more partners of the firm to dissolve the firm. 

We proceed next to the resolutions of the general meetings dated August 24, 
1941, December 25, 1941, January 5, 1942, and January 81, 1042, and what we 
have got to see is wbether any of these resolutions amounted to a statutory notice 
of intention to dissolve the firm as required by s. 48 of the Partnership Act. In 
the first place a statutory notice as contemplated by s. 48 is a totally different 

ing from a resolution which is merely a record of the deliberations and the result 
of the said deliberations arrived at by a majority of votes at a particular meeting. 
A resolution passed at a meeting cannot amount to an explicit notice by one or 
more partners of the firm to dissolve the firm from a definite date. Even so, let us 
turn to the various resolutions and consider whether they amount to a notice of 
intention to dissolve the firm. The first in order comes the resolution of a general 
meeting which was beld on August 24, 1941, and the relevant resolution is resolution 
No. 4. I have already referred to it in the previous part of this judgment. It 
was merely a proposal that enquiry was to be made and information was to be 
collected on the subject of the dissolution of the partnership firm and the formation 
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‘of a private limited company. Such a proposal cannot amount to a definite 
declaration of intention to dissolve the firm. It would all depend on the result 
of the enquiry made and the information collected. The result might be favourable 
to the proposal to dissolve the Union and form a company or might be adverse 
toit. That being so, obviously a mere proposal that information may be collected 
and enquiry may be made for the purpose of giving effect to a proposal which was 
contained in the kararnama exh. 166, namely, the proposal to dissolve the firm 
and form a limited company cannot amount to anotice, within the meaning of 
s. 48 of the Partnership Act. The next resolution in point of time is the resolution 
passed at a general meeting held on December 25, 1941. It is resolution No. 8. 
It merely stated that the valuation of the buses was to be made and possession 
thereof was to be taken. Surely, such a resolution eannot amount to a notice of 
the dissolution of the firm. It is possible that a purchase of some additional 
buses for the Union was contemplated and & valuation was to be made in that 
behalf. Unless the valuation is made, possession of the buses cannot be taken. 
The point is that merely because the resolution stated that the valuation of the 
buses was to be made and possession thereof was to be taken, we cannot conclude 
that the persons present at the meeting gave a notice of an intention to dissolve 
‘the firm. Nextin point of time comes the meeting of January 5, 1942. Thisisa 
much made of meeting and let us therefore see whether resolution No. 1 passed 
then would amount to a notice within the meaning of s. 48 of the Partnership 
Act. Resolution No. 1 stated : 

“aut am Wea areata SUTSTMpP C ge wet ted sig GIA." 
Here again, itis impossible to conclude from the resolution that it was a declaration 
of intention to dissolve the firm. It is certainly open to any partners of the 
partnership firm to promote a ee limited company. There is no disability 
on the members of the partnership firm which would prevent some of them from 
promoting a private limited company. It is also to be noticed that in the deed 
of partnership a distinct right was reserved to the partners who had given their 
buses for the use of the firm to sell those buses to a third party. In those cir- 
cumstances, if some of the partners of the firm desired to promote a private limited 
company and also desired to withdraw the use of their buses from the firm and 
sell them to the private limited company which was to be formed and if with 
that view a valuation was to be made for the purpose of issuing shares to the 
promotors of the company, surely it could not be said that those facts would make 
out a case of dissolution of the firm. We thus see that the much made of resolution 
of the much made of meeting of January 5, 1942, falls far short of the requirement 
of s. 48 of the Act. Lastly, there is a resolution of the meeting of January 81, 1942. 
Tt said (1) that the reserve fund of the partnership firm was to be distributed 
amongst the partners and (2) that an account of the business of the firm was to 
be made up to January 81, 1942. ‘Now, as far as the making of the accounts 
of the Union up to January 81, 1942, is concerned, it cannot furnish proof of 
‘the dissolution of the firm. Surely during the existence of the firm accounts can 
be made from time, to time, and if it was resolved to make accounts up to January 
81, 1942, it could not mean that the Union was sought to be dissolved thereby. 
It is no doubt true that the reserve fund was resolved to be distributed amongst 
the members of the firm, but it is not stated in the resolution why the distribution 
was to be made. If the distribution was to follow the dissolution of the firm, the 
resolution, ought to have stated in terms that as the Union was to be dissolved the 
reserve fund should be distributed. The net result, therefore, of the examination 
of tbe various resolutions to which my attention was drawn by Mr. Kotwal for the 
appellant is that they singly and conjointly fall far short of the requirement of 
s. 48 of the Partnership Act. None of them amounts to a notice such as is con- 
templated by s. 48 and therefore it could not be said that by virtue of these resolu- 
tions the Union was dissolved. 

In this context it is of great importance to remember that when J asked Mr. 
Kotwal a question whether there was anything in any of the resolutions relied 
upon by him to show that the Union was dissolved from a definite date, he exper- 
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ienced considerable difficulty in answering the question and submitted that each’ 
one of the resolutions was a step-in-aid of the final stage which was reached on 
January 81, 1042. "When the question was repeated to him after some time, 
Mr. Kotwal stated that the resolution No. 1 of the general meeting of January 5, 
1942, definitely amounted to a declaration of intention to dissolve the Union, 
but again went on to say that in any case the resolution of January 81, 1942, 
would amount to a notice within the meaning of s. 48 of the Act. Itis therefore 
patently clear that Mr. Kotwal himself, appearing for the appellant, is not able 
to point unhesitatingly to any particular resolution and contend that it 
amounted definitely to a notice of intention to dissolve the Union within the 
meaning of s. 48 of the Act. 

While on the question of what would be or would not be a proper notice under 
8. 48 of the Indian Partnership Act, my attention was invited by Mr. Purshottam 
for the contesting respondents to Lindley on Partnership, 11th edn., at page 676, 
where the learned author has observed : 

**,,. À notice that the partnership shall be dissolved must, to be effectual, be explicit, and be 

communicated to all the partners....A proposal to dissolve on terms which are not accepted, 
does not amount to a dissolution.” 
My attention was also invited to the case of Mellersh v. Keent, where it was held 
that a notice by two partners to a third that “we shalldissolve the partnership” on 
December 81 operated as a dissolution on that day. In this context it is further 
important to observe that in Lindley on Partnership at page 515 the learned 
author has said : 

“A notice to dissolve on a given day of the week, and a given day of the month, is bad if there 
is any mistake in either date ; ¢.g. a notice to dissolve on Monday, the 9th, is bad, if the 9th falls on 
a Friday.” 

And in this connection the learned author has relied on the decision in Watson 
v. Eales? If we turn in this connection to Halsbury’s Laws of England, 2nd 
edn., Vol. XXIV, at page 498, this is what we find stated in article 088 : 

“The notice must amount to an unambiguous intimation of a final intention to dissolve 
the partnership, and must be served on all the partners unless the articles otherwise provide.” 
The net result of the examination of the above mentioned authorities on, the point 
of notice is that a mere proposal to dissolve, the dissolution depending upon the 
result of the enquiry to be made and information to be collected, would not amount 
to a notice of dissolution. The notice must express a final intention to dissolve 
the partnership. It should be explicit and should be precise. Even a mis- 
take in date would invalidate the notice. For instance, if a notice says that 
the partnership is to be dissolved with effect from Monday, the 9th, it would be 
a bad notice if the 9th was a Friday, and not a Monday. This is an instance to 
show what extent of precision is required of a notice. Such an amount of precision 
is altogether absent from all the resolutions to which my attention was drawn by 
Mr. Kotwal for the appellant. In fact, the degree of precision which is required 
of a notice would require the expression of an intention to dissolve with effect 
from a particular point of time. In short as a result of consideration of the 
various notices and resolutions which are on the record of this case, I am altogether 
unable to come to a conclusion that there was a compliance with s. 48 of the 
Partnership Act. 

As a matter of fact, not only the various notices and resolutions fall far short of 
proving the dissolution of the partnership firm on or before January 81, 1942, but 
there is a considerable bulk of written material in this case to show definitely that 
the Union was continuing even after that date, and such material is comprised of 
exhs. 115, 188, 158, 154 and 210. If we turn to exh. 115 which is a reply dated 
March 29, 1942, of defendant No. 1 to the Regional Transport Authority, we find 
that this is what was stated by defendant No. 1: 

“I have the honour to state that the complaint is against the transformation of a Union formed 
under the Partnership Act into a limited company under the Company’s Act and not against any 
transfer of permit from one body to another," 


1 (1859) 27 Beav. 236. 2 (1857) 23 Beav. 294. 
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In other words the position taken up by defendant No. 1 was that the company 
was not a body different from the Union, but that the two were the same entity, 
or that the Union was transformed into a company witb only a change in the name. 
The Regional Transport Authority was never given to understand by defendant 
No. 1 that there was a change in the constitution of the association which was 
plying the buses on the two routes. Even the A and B permits were not altered. 
I agree with Mr. Purshottam that exh. 115 dated March 29, 1942, would clearly 
support a case of the non-dissolution of the partnership firm. Then there is exh. 
154 dated May 25, 1942, which is an application by defendant No. 1 to the Regional 
Transport Authority for “changing the name of the Union into a limited company.” 
It is of particular importance to note that in this application it was stated by 
defendant No. 1: “Since only change in the name of the Company is to be effected 
and there is no transfer of ownership no fee is chargeable.” This is as strong a 
piece of evidence as conceivable to show that the entity of the Union and the 
company was the same, that there was no transfer of buses from one body to 
another and that therefore no fees were chargeable for the transfer of the buses 
from the name of the Union to the name of the company. "The whole point is 
that the position taken up by defendant No. 1 at a point of time much later than 
January 81, 1942, was that the Union had not been dissolved but was continuing 
only under a different name and that therefore there did not arise any question 
of transferring the business from one entity to the other. If we turn tothe permit | 
exh, 210, we find that defendant No. 1 is mentioned as a managing partner. If we 
turn to the date of expiry of this permit we find that it was September 28, 1948. 
In other words in the permit, which was to be operative till September 28, 1948, 
defendant No. 1 was mentioned as a managing partner which must certainly 
suggest that the Union was continuing to exist till that date and had not been 
dissolved on January 81, 1942. 

The next important material on which it is contended for the plaintiff that the 
Union has not been dissolved is furnished by the proceeding sheet of the meeting 
of the Union dated January 25, 1942, exh. 158. It states: 


‘agra ait a aiat giai o wea fart dard sodas STE W wee 
ferdt arte cart sxfaurfq area Sm CIT UD wart: 
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Surely, if the Union had already been dissolved with effect from January 8, 1942, 
or was about to be dissolved with effect from January 81, 1942, it would never have 
bought on January 25, 1942, as many as seven buses costing Rs. 10,800. I am of 
the opinion that this proceeding sheet of the meeting dated January 25, 1942, 
delivers an effective deatb-blow to the case of the appellant that the Union was 
dissolved in all probability on January 5, 1942, but in any case from January 81, 
1942. 


For the reasons stated above, I am in agreement with the view of the learned 
Judge of the lower appellate Court that the Union (partnership firm) is continuing 
to exist and was never dissolved. Although on the question of the alleged dis- 
solution of the Union which goes by the name of the Dhulia-Amalner Motor 
Owners’ Union my decision is thusagainst the appellant, it is impossible to confirm 
the decree of the lower appellate Court which is based on a complete ignorance 
of the legal position. It is ignorance of law embodied in the statute—the Indian 
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Companies Áct—to say that the difference between the Union and the private 

limited company in this case lay merely in the change of name from “ the Dhulia- 

Amalner Motor Owners’ Union" to “ the Dhulia-Amalner Motor Transport 

Limited." The fundamental basis, which was a wrong basis, of the decree passed 

by the lower appellate Court was as though the business done by the private 

limited company was & continuation of the business done by the Union; or 

else the decree for accounts which bas been passed would be a manifestly absurd 

decree. Now, it is to be noted that the limited company, in substance.and in 

form, was not the same entity as the Union with merely a changed name. The 

company has a distinct entity of its own, quite different from the entity of the’ 
Union and the entities of the shareholders, and the business which was done by 

it was not the same business as was done by the Union, nor was it a-continuation 

of the same business. The business which was done by the company was distinctly 
its own business. It was not the business of its shareholders either. What 
bappened in tbis case was this: After the partnership firm worked its way for 
sometime, some of the partners, ie. defendants Nos. 1 to 12 and defendant 
No. 15, formed a private limited company, which they could do under the law 

even while the partnership continued to be a running concern. Such of the part- 

ners of the Union, who formed a limited company, sold to the company their 
buses which were hithertofore being used by the Union. Under the terms of the 

partnership deed (vide clause 6 of exh. 167) it was perfectly competent to a partner 
to sell to a third person his bus or buses which he had given to the Union for use 
for the business of the Union. The company was the said third person to whom 

defendants Nos. 1 to 12 and defendant No. 15, who were partners in the Union, 

sold their buses after withdrawing them from tbe Union. Now, if two parties 
fall out, how can one of them call upon the other to render to it the accounts of a 

business done by a third party? The buses, with which the company was doing: 
its business, were the property of itsown. They werenotthe property of the Union. 

They were never the property of the Union. The Union had only the use of 
them. The proprietary interest in them had always belonged to such partners 

as were the owners thereof before the Union was formed. The said buses had 

become the property of the company by purchase from defendants Nos. 1 to 12 

and defendant No. 15, to whom it was open under the partnership agreement to- 
sell their buses to any person they liked after withdrawing their use from the 

partnership firm. Therefore it is a crux of the matter to remember (1) that the 

buses which the company was plying were not the property of the partnersbip 

form, nor tbe property of any of the partners of the firm, nor the property of the 

sharebolders, but the property of the company itself; (2) that the business of 
the company was not the business of the Union; and (8) that the company was 

a corporate body whose entity was entirely different from the entities of its share- 

holders or the entities of the Union and its members. Such being the position 

4n law which the learned Judge of the lower appellate Court failed completely to 

appreciate, how can one set of partners of the partnership firm call upon another 
set of partners to render accounts of a business done by a third person altogether, 

and yet that is what in substance and effect has been done by the decree of the 

lower appellate Court. 

Now, it is a well settled principle of law that a limited company has a distinct 
entity of its own, which is created by the statute, in this case the Indian Companies 
Act. If we turn to the Indian Companies Act, s. 28 thereof lays down : 

“(1) On the registration of the memorandum of a company, the registrar shall certify under 
his hand that the company is incorporated, and in the case of a limited company that the com- 
pany is limited. ` 

(2) From the date of incorporation mentioned in the certificate of incorporation, the subserib- 
ers of the memorandum, together with such other persons as may from time to time become 
members of the company, shall be abody corporate by the name contained in the memorandum, 
capable forthwith of exercising all the functions of an incorporated company, and having perpetual 
succession and & common seal, but with such hability on the part of the members to contribute to 
the assets of the company in the event of its being wound up as is mentioned in this Act.” 


It is thus clear that a limited company is a body corporate which has an entity 
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of its own, with & perpetual succession and a seal of its own. 

It is contended.for the plaintiff Raychand Rupsi Dharmsi Shet that the private 
limited company’s name "the Dhulia-Amalner Motor Transport Limited” is 
merely an alias for '* the Dhulia-Amalner Motor Owners’ Union, " that in reality 
the company is no different concern and is not a different entity from the Union 
itself and that the business which was done by the company was the same as 
was done by the Union, and on that basis he has asked for certain declarations 
and injunctions and also for accounts of the business done by the company and 
for a share in the profits made by’ the company and attributable to the use, by 
the company, of the vehicles, ete., which, says the plaintiff, are the property of the 
Union whieh has not been dissolved. Now, in dimn v. Salomon & Co. : Sa- 
lomon & Co. v. Salomon', Lord Halsbury L. C. in his address to the House of Lords 
said (p. 29) : 

*My Lords, the important question in this case, Y am not certain it is not the only question, is 
whether the respondent company was à company at all—whether in truth that artificial creation 
of the Legislature had been validly constituted in this instance ; and in order to determine that 
question it is necessary to look at what the statute itself has determined in that respect. I have 
no right to add to the requirements of the statute, nor to take from the requirements thus en- 
acted. The sole guide must be the statute itself. 

Now, that there were seven actual living persons who held shares in the company has not 
been doubted. As to the proportionate amounts held by each I will deal presently ; but it is 
important to observe that this first condition of the statute is satisfied, and it follows as a conse- 
quence that it would not be competent to any one—and certainly not to these persons themselves 
—to deny that they were shareholders. 

. .Still less is it possible to contend that the motive of becoming shareholders or of making 
them shareholders is a fleld of inquiry which the statute itself recognises as legitimate.... 

I am simply here dealing with the provisions of the statute, and it seems to me to be essential to 
the artificial creation that the law should recognise only that artificial existence—quite apart from 
the motives or conduct of individual corporators. In saying this, I do not at all mean to suggest 
that if it could be established that this provision of the statute to which I am adverting had not 
been complied with, you could not go behind the certificate of incorporation to shew that a fraud 
had been committed upon the officer entrusted with the duty of giving the certificate, and that 
by some proceeding in the nature of scire facias you eould not prove the fact that the company 
had no real legal existence. But short of such proof it seems to me impossible to dispute that once 
the company is legally incorporated it must be treated like any other independent person with its 
rights and liabilities appropriate to itself, and that the motives of those who took part in the pro. 
motion of the company are absolutely irrelevant in discussing what those rights and liabilities are... 
I can only find the true intent and meaning of the Act from the Act itself; and the Act appears to 
me to give a company a legal existence with, as I have said, rights and liabilities of its own, what- 
ever may have been the ideas or schemes of those who brought it into existence. 

Hither the limited company was a legal entity or it was not. Ifitwas,the business belonged to 
it and not to Mr. Salomon. If it was not, there was no person and no thing to be an agent at all ; 
and it is impossible to say at the same time that there is a company and there is not.” 

Now, witb great respect, these are very weighty observations which establish 
beyond any doubt the fact that the Dhulia-Amalner Motor Transport Limited 
(the private limited company) was an independent person in the eye of law, a 
legal entity, and the business of plying motor buses on Dhulia-Amalner route 
and Amalner-Marwad route belonged to it and not to its shareholders. Here also, 
the sole guide for determining whether the Union and the company are the same 
entity or different entities is the statute itself, namely, the Indian Companies 
Act, and all that we have got to see is whether the “ artificial creation of the 
legislature, ” ie. the company, was validly constituted or not. Here also, it is 
not disputed that several actual living persons are holding shares in the company. 
We are not concerned with the proportionate amounts held by each, but the 
important point is that the first condition of the statute is satisfied, and it would 
be futile for any one to deny that some of the partners of the partnership firm 
are shareholders in the company. The plaintiff alleges dishonesty of motive 
against defendants Nos. 1 to 12 and defendant No. 15 who were responsible for 
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promoting the company, but the motive for becoming shareholders is not a field 
of inquiry which is recognised, as legitimate by the Indian Companies Act. The 
law recognises the existence of the company, quite irrespective of the motives, 
intentions, schemes or conduct of the individual shareholders. There is no alle- 
gation whatever in this case that any fraud had been committed upon the officer 
who gave the certificate of registration of thecompany and therefore the following 
observations of Lord Halsbury are particularly appropriate (p. 80) : 

**,..But short of such proof (i.e., proof of fraud in getting the certificate of registration) it 
seems to me impossible to dispute that once the company is legally incorporated it must be treated 
like any other independent person with its rights and liabilities appropriate to itself, and that the 
motives of those who took part in the promotion of the company are absolutely irrelevant in 
discussing what those rights and liabilities are.” 

As his Lordship put it tersely (p. 81) : 

“Either the limited company was a legal entity or it was not. Ifit was, the business belonged 
to it and not to Mr. Salomon, If tt was not. there was no person and no thing to be an agent at 
all; and it is impossible to say at the same time that there is a company and there is not.” 
There is thus no substance in tne argument urged for the plaintiff that those who 
promoted an artificial creation in the shape of this company did so to employ the 
said creation as an agent for their own business. There is also no force in the 
pleintiff's contention that there is a company in the sense that the majority section 
of the partners of the partnership firm are employing it as an agent to do their 
own business and that there is no company in the sense that the entity of the 
Union and the company is tbe same with only a change in the name. As Lord 
Halsbury said, you cannot say at the same time that there is a company and there 
is not. 

In Ramkanai Singh Deb Darpashaha v. Mathewson!, a patni lease actually 
granted was challenged and one of the grounds of the challenge was that the 
transaction which was sanctioned was a transaction of a grant of a patni lease 
to Robert Watson & Co., in other words, to a firm of individual men, and not to 
Robert Watson & Co., Limited, i.e., a different and incorporated persona. In 
considering that objection to the grant of the patni lease their Lordships of the 
Privy Council observed (p. 101): 

“This demands careful consideration. There is this to be said for the objection, that the 
persona in the latter case (i.e. in the case of Robert Watson & Co., Limited) is different 
from the persona in the former (i.e., in the case of Robert Watson & Co.,) and that a change 
in the lessee or patnidar ought to be treated as a change In essentials." 

On the authority ot this decision also, there woula be no difficulty in holding that 
the persona of the company is different from the persons of the partnership firm 
(Union), in other words the company is a persona altogether different from the 

ers in the firm or from the shareholders wno promoted tbe company. It 
is & tbird person. 

In E. B. M. Company v. Dominion Bank, also it was held : 

“The distinction should be clearly marked, observed and maintained between an incorporated 
company’s legal entity and its actions, assets, rights and liabilities on the one hand, and the in- 
dividual shareholders and their actions, asseta, rights and liabilities on the other hand.” 

It is thus clear that the legal entity, actions, assets, rights and liabilities of the com- 
pany are quite different from those of the individual shareholders. The business 
of plying motor buses on the routes in question and the assets of the said business 
(buses, etc.) belong thus to tbe company and not to the shareholders. That 
being so, on the two sets of partners in the Union falling out on any question, one 
get cannot call upon the other set, who may have promoted a limited company, 
to render accounts of the business, which is neither the business of the first set 
of partners nor the business of tbe second set of tbem, but is the business of the 
company, a third person altogether. 

' Mr. Purshottam for the plaintiff has referred the Court to s. 87 of the Indian 
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Partnership Act, s. 67 of the Indian Trusts Act, certain observations at pages 
444 and 448 of Aggarwala’s Indian Trusts Act and decisions in Ahmed Musajt 
Saleji v. Hashim Ebrahim Saleji*, and Ramlal Thakursidas v. Lakhmichand Muniram?. 
In my opinion, however, the references to the above sections and authorities are 
altogether beside tbe point. Section 87 of tbe Partnership Act can obviously 
not apply to the facts of this case for the simple reason that the business of the 
company is not the business of the shareholders who are partners in the partner- 
ship firm and are also the promoters of the company. It is impossible to say in 
this case that the business which is done by the company is the business which 
certain of the partners of the partnership firm are doing with the property of the 
firm or that the profits which aecrue from the business are the profits of the 
above mentioned partners oi the firm attributable to the use, by them, of the 
property of the firm. Section 67 of the Indian Trusts Act also has no relevance 
here, since there is no question at all of any trust or fiduciary relationship between 
the company and the minority section of the partners in the firm (plaintiff and 
his colleagues defendants Nos. 18, 14 and 16) and no question at all of any breach 
of trust by tbe company. 

In Ahmed Musaji Saleji v. Hashim Ebrahim Saleji, on which Mr. Purshottam 
has relied, it was observed by their Lordships of the Privy Council (p. 96) : 

“,, It is well settled that in certain cases, when on the dissolution of a firm one of the partners 

retains assets of the firm in his hands without any settlement of accounts and applies them in 
continuing the business for his own benefit, he may be ordered to account for these assets with 
interest thereon, and this apart from fraud or misconduct in the nature of fraud.” 
These observations, weighty as they are with great respect, have no relevance in 
the present case. In the first place, this is not a case in which the dissolution of 
the has taken place. Secondly, this is not a case in which any of the partners 
of the Union are continuing the business, with the assets of that firm, for their 
own benefit. There is hardly any need to repeat that the business of the private 
limited company is its own and could notbe called the business of any of the partners 
of the partnership firm. Clearly, therefore, the decision in Ahmed Musaji Salejt 
v. Hashim Ebrahim Saleji has no application to the facts of this case. 

The next case which was relied upon by Mr. Purshottam was the case of Ramlal 
Thakursidas v. Lakhmichand Muniram, and I fail to understand how this decision 
could possibly apply in the present instance. It was a case where the surviving 
partners of a firm, in the absence of a representative of a deceased partner, adjusted 
the partnership accounts and agreed to hand over a portion of the partnership 
property to one of the partners in compromise of his claim, and the partner whose 
claim was so agreed to be compromised prayed for a dissolution of the firm upon 
the basis of such compromise; it was held that & representative of the deceased 
partner was a necessary party to the suit, and it was further observed that surviving 
partners were treated as trustees of the partnership property for the benefit of 
the representative of a deceased partner; and an agreement entered into by such 
surviving partners in the absence of the representative of the deceased partner 
which was inconsistent with thenatureof such trust—to deal with the partnership 
assets only by way of sale—would not be specifically enforced. "There is no 
question in this case of defendants Nos. 1 to 12 and defendant No. 15 employing 
the company as their agent for doing business as trustees of the partnership 
property for the benefit of the remaining partners of the partnership firm. That 
being so, the decision in Ramlal Thakursidas v. Lakhmichand Muniram is beside 
the point for the purpose of these appeals. 

At page 444 of Aggarawala's Indian Trusts Act we find that this is what is 
stated : : 

“Tf a trustee pay trust-money into a bank to the account of himself, not in any way ear- 
marked with the trust, and also keep private money of his own to the same account, the 
Court will disentangle the account, and separate the trust from the private money, and award 
the former specifically to the cestui que trust. In the case of a person occupying a fiduciary 
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position, although not an express trustee, as a factor or agent, the same rule is equally 
applicable." 

Here again it is to be noted that defendants Nos. 1 to 12 and defendant No. 15 
as promoters of the company and shareholders thereof did not occupy any fiduciary 
position in relation to the plaintiff and defendants Nos. 18, 14 and 16, and therefore 
also the observations relied upon by Mr. Purshottam would not help him. 

For tbe above mentioned reasons, although I am in agreement with the conclu- 
sion of the learned Judge of the lower appellate Court that tbe partnership firm 
has not been dissolved in this case, I find myself unable to confirm the judgment 
and decree of the learned Judge. The plaintiff has no legal right, and cannot sue, 
for accounts of the business done by the Dhulia-Amalner Motor Transport Limited. 
If he has any remedy at all, and I am expressing no opinion on that point, against 
any of the partners of the firm for breaches, if any, of the terms of the partnership 
agreement, that remedy is to suein damages such partners as may have committed 
a breach of the terms of the agreement. But surely the remedy is not to sue an 
altogather third person, an independent person, namely, the company, for accounts 
of the business done by it, a business which does not belong to any of the members 
of the partnership firm and does not also belong to any of the shareholders of the 
company. In these cireumstances, therefore, Appeal No. 805 of 1949 is allowed, 
although I hold, on a question of fact, that the partnership firm known as the 
Dhulia-Amalner Motor ers' Union has not been dissolved. On the question 
of costs, I think it would be proper to make no order as to costs in this appeal, 
since on a point on which a very considerable amount of argument was advanced 
by both sides, namely, a point of alleged dissolution of the partnership firm, the 
appellant has lost. 

As far as the other Appeal No. 829 of 1949 also is concerned, it must be allowed. 
By the judgment and decree of the lower appellate Court, which are the subject 
matter of that appeal, a preliminary decree has been ordered to be drawn up in 
Suit No. 68 of 1942 for taking accountsof the plaintiff's share in the Dhulie-Amal- 
ner Motor Union from July 22, 1941, to March 81, 1942, and for this I have no 
doubt there is no justification. Itis to be noted, as the learned Judge has pointed 
out in his judgment, that as far as the accounts of the firm (Union) up to July 22, 
1941, were concerned, the amount which fell due to the share of Laxmibai (res- 
pondent in this appeal) was taken away by her husband Sadashiv Kondaji or 
a certain other person Nathu Bhikaji after signing a receipt on Laxmibai’s behalf. 
Even subsgquent to July 22, 1941, &ccounts of the firm were made from time to 
time and àll other partners of the firm, except Laxmibai only, accepted their 
respective shares and signed in token of the receipt of the said shares till December 
81, 1942. This would show that as many as sixteen partners of the firm had no 
reason to doubt the correctness and acceptability of the accounts of the firm 
till December 81, 1941. As to the accounts for the month of January 1942 also 
we find that with the exception of the plaintiff of the two suits (Nos. 82 and 68 
of 1942) and with the further exception of Kalusing Devising, defendant No. 15, 
all other partners of the firm accepted the payments of their share in the profits 
of the firm and signed in token of the said acceptance. Such being the state of 
affairs with respect to the accounts of the firm for the period from July 22, 1941, 
to the end of January 1942, I am in entire agreement with the observations of 
the learned trial Judge: 

“Where the accounts have been made from time to time at certain regular intervals and the 
various persons interested in them have ungrudgingly accepted the payments found due to them 
on such account, it will be a sheer harassment of all, to direct taking them afresh at the instance 
of one out of the seventeen partners, Besides, after the account books were produced in Court it 
is not shown that there is anything wrong or unbelievable about them." 

The learned Judge of the lower appellate Court has said in paragraph 28 of his 
judgment : 

“Jt is also allowable to a partner to impeach the settled account on a ground of fraud or mistake. 
The plaintiff Laxmibai has not been given or explained the accounts from April 22, 1941. In 
my opinion it is open to Plaintiff or every partner to scrutinize the accounts and find out if there 


1951.] DHULIA-AMALNER M. T. V. RAYCHAND (A.C.J.)—V yas J. 809 


is any mistake or fraud. It is, therefore, necessary to pass a preliminary decree in suit No. 68 of 
1942." 

In my opinion, there was no warrant for these observations. 'The case of fraud 
or mistake was not even pleaded by the plaintiff Laxmibai herself in her plaint; 
much less were any particulars of the fraud stated by her. There was no issue 
about it, and that being so, at the very latest stage, it would be incorrect to order 
the taking of accounts on the ground of a possible fraud or mistake. Besides, 
it is impossible to appreciate the learned appellate Judge's remark that Laxmibai 
has.not been given or explained the accounts from April 22, 1941. As I have 
pointed out above, her own husband or another person Nathu Bhikaji on her behalf 
actually accepted the amount of her share which fell due to her up to July 22, 
1941, and that being so, there is no substance in the learned Judge's observation 
that Laxmibai was not given or explained the accounts from April 22, 1941. 

For the above mentioned reasons, the decree of the learned Judge of the lower 
appellate Court passed by him in Appeal No. 145 of 1948 and which is the subject- 
matter of the present Appeal No. 829 of 1949 is set aside and Appeal No. 829 of 
1949 is also allowed. As far as the costs of this appeal are concerned, the appel- 
lants will get their costs from the respondent who will bear her own. 

No order is necessary in Civil Application No. 1155 of 1949 in view of my judg- 
ment in Appeal No. 828 of 1949. 


Decree reversed. 


Before Mr. Justice Dizit. 


AMINSA wd. HUSENSA INAMDAR v. KALLAPPA ADIVEPPA 
BHAVIRATTI.* 

Bombay Land Revenue Code (Bom. V of 1879), Sec. 84d—Tenancy running from end of one culti- 
vating season io end of folloming season — Whether such tenancy “an annual tenancy" Such 
tenancy whether mould require notice for its termination —Construciion. 

In the case of a tenancy which begins at the end of one cultivating season and ends st 
the end of the next cultivating season, the tenancy is an annual tenancy and such a tenancy 
would require for its terminstion a notice in writing under s. 84 of the Bombay Land 
Revenue Code, 1879. 

The expression “an annual tenancy” in s. 84 of the Code is used merely to indicate a 
tenancy which is presumed to run from the end of one cultivating season to the end of the 
following cultivating season. 

Anwar Ali Bepari v. Jamini Lal Ray Chaudhuri, distinguished. 

Oxe Vishnupant (plaintiff No. 2) had leased his land survey No. 891 to Kallappa 
(defendant in suit No. 888 of 1946) on a rent of Rs. 250 for a period of one year 
commencing from April 1945. Similarly, he had let out survey No. 868 to 
Gurappa (defendant in suit No. 884 of 1946) on a rent of Rs, 200 for the year 
1945-40. Both the leases expired on March 81, 1940. 

On April 1, 1946, plaintiff No. 2 let out to Aminsa (plaintiff No. 1) the aforesaid 
two survey numbers for a period of one year for a consideration of Rs. 500. "The 
payment of rent was made in advance and this was evidenced by a receipt. 
On May 21,1946, plaintiff No. 1 executed in favour of plaintiff No. 2 a rent note. 
The defendants offered obstruction in June 1946, and the present suits were filed 
by the plaintiffs against the defendants for an injunction restraining the defendants 
from obstructing plantiff No. 1 in the possession and enjoyment of the suit lands 
or in the alternative for possession if plaintiff No. 1 was found not to be in possession. 
One of the issues framed was: “...are plaintiffs entitled to possession and mesne 
profits without giving notice under the Tenancy Act ?” 

The trial Court decreed the plaintiffs’ suit in each case holding inter alia that no 


notice to quit was necessary as the tenancy was for one year only and expired 

by efflux of time, , 
*Decided, September 21,1951. Second Appeal passed by B. N. Lokur, Joint Civil Judge 

No. 826 of 1948’ with Second Appeal No. 827 (Junior Division), Bijapur, in Civil Suit 

of 1948), from the decision of P. H. Gunjal, No. 888 of 1946. 

District Judge of Bijapur, reversing the decree 1 [1989] 2 Cal 254. 
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The defendants filed separate appeals, and the District Judge at Bijapur who 
heard the two appeals held that the plaintiffs’ suits were bad for want of notice 
under s. 84 of the Bombay Land Revenue Code, 1879, and dismissed the suits, 
observing in his judgment as follows :— 

“But in the present case, the lease is an agricultural lease. That being so, 8. 111 of the 
Transfer of Property Act is not applicable to an agricultural lease under s. 117, which exempts 
leases for agricultural purposes. Further it may be noted that there is a positive provision 
provided in the Land Revenue Code for termination of an agricultural lease and that provision 
is s. 84 of the Bombay Land Revenue Code. The said section provides that an annual tenancy 
shall require for its termination a notice given in writing by the landlord ,to a tenant or by the 
tenant to the landlord, at least 8 months before the end of the tenancy. Now, the wording of 
s. 84 is mandatory. That being sc, in the present cases, notices to quit were necessary. 

Next, it may be noted that the contention raised for the respondents is untenable. The 
wording of s. 84 is quite plain and it does not support the contention that nctice is not necessary 
when the period of tenancy is fixed. On the contrary, it positively says that a notice is necessary 
ir the case cf annual tenancy. Further, no authority was qucted in support cf this contention. 
But the learned pleader for the appellants has relied on the case of Ichhalal v. Anjibai (80 Bom. 
L. R. 1602). It was a case of an agricultural lease of one year only. In that case notice to quit 
was given under 8. 84 of the Land Revenue Code. But the lower Court held that the notice was 
illegal and hence it did not terminate the tenancy. The High Court agreed with the view of 
the lower Court. Thus, the decision in this case goes to support the view that a statutory notice 
of 8 months is necessary to terminate the annual tenancy. Admittedly, no notices are given in 
both the cases and hence both the suits are bad for want of notices.” 


The plaintiffs appealed to the High Court. 


G. R. Madbhavi and V. V. Albal for A. V. Albal and D. M. Honavar, for the 
appellants. 
. B. Kotwal, for the respondent. 


Dixrz J. These two appealsraige a pure question of law unders. 84 of the Bombay 
Land Revenue Code, 1879. The facts giving rise to the suits in which this ques- 
tion is raised are simple and are not seriously in dispute. I will mention the facts 
80 far as they are relevant to the determination of the question. 

The plaintiffs in the two suits are the same, while the defendants are different. 
Plaintiff No. 2 is the owner of two lands, survey Nos. 891 and 868. For the 
year 1945-46 plaintiff No. 2 let out to defendant Kallappa survey No. 891. 
Plaintiff No. 2 also let out survey No. 868 to Gurappa. Each was an oral tenancy. 
Kallappa is defendant in suit No. 888, while Gurappa is defendant in suit No. 834. 
It is not in dispute that the period expired on March 81, 1946, in each case. On 
April 1, 1946, plaintiff No. 2 let out to plaintiff No. 1 the two lands for the consi- 
deration of Rs. 500 for a period of one year. The payment of rent was made 
in advance and this is evidenced by a receipt which is exh, 54 in the case. On 
May 21, 1946, plaintiff No. 1 executed in favour of plaintiff No. 2 a rent note 
evidencing the transaction of tenancy between plaintiff No. 1 and plaintiff No. 2. 
That rent-note is exh. 55 in the case. It seems that the two defendants offered 
obstruction in about June of 1946. The defendants thereafter filed suits for 
injunction against plaintiff No. 1 in the Mamlatdar’s Court. 

In the meanwhile, the two plaintiffs filed the two suits giving rise to these two 
appeals for possession of the lands in suit against defendant Kallappa and defend- 
ant Gurappa. The plaintiffs alleged that the lease in favour of the defendant 
in each case expired on March 81, 1946, and thereafter plaintiff No. 2 let out the 
two lands in suit to plaintiff No. 1 and that it was only after plaintiff No. 1 obtained 
possession of the lands and performed summer operations in the lands that the 
defendant in each case falsely contended that the land had been leased to him for 
the year 1946-47. 

The defendant in each case filed a written statement raising various contentions. 
One of the contentions which is material to the appeals is involved in issue No. 4, 
and that issue was whether the plaintiffs were entitled to possession without 
giving notice. 

The trial Court decreed the plaintiffs’ suit in each case. From the decree made 
in each suit each defendant filed an appeal in the District Court, Bijapur, and the 
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two appeals were heard by the learned District Judge and he came to the con- 
clusion that in this case the plaintiffs had not given notice to each of the two 
defendants as required by s. 84 of the Land Revenue Code and so the plaintiffs 
were liable to be non-suited. In accordance with that conclusion the learned 
District Judge dismissed each of the two suits. The plaintiffs appeal. 

In the Courts below the respondent in each case had contended that the de- 
fendants were entitled to hold possession under the provisions of the Bombay 
Tenancy Act and that the defendants had entered into a fresh agreement of lease 
with plaintiff No. 2. Those contentions were negatived in the trial Court and 
were rejected in first appeal. The learned advocate who appears for the respon- 
dent in each case has not disputed the correctness of the two findings upon those 
two questions. The only question is whether a notice is necessary before the 
defendant in each case can be evicted, as required by s.840fthe Land Revenue 
Code. The lower appellate Court relied upon a ruling of this Court reported in 
Ichhalal v. Anjibait. Yn his opinion that decision went td support the view 
that a statutory notice of three months was necessary to terminate the annual 
tenancy. As the question turns upon the construction of s. 84 of the Land 
Revenue Code, it will be convenient to reproduce the section in this place. Sec- 
tion 84 runs as follows : 

“An annual tenancy shall in the absence of proof to the contrary be presumed to run from 
the end of one cultivating season to the end of the next. The cultivating season may be presumed 
to end on the 31st March. 

An annual tenancy shall in the absence of any special agreement in writing to the contrary 
require for its termination a notice given in writing by the landlord to the tenant, or by the 
the tenant to the landlord, at least three months before the end of the year of tenancy at the 
end of which it is intimated that the tenancy is to cease.” 


Para. 1 of s..84 refers to the period of an annual tenancy and provides that 
it shall be presumed to run from the end of one cultivating season to the end?of 
the next and the cultivating season may be presumed to end on 31st March. 
Para. 1 mentions a qualification and the qualification is that this is the period in 
the absence of proof to the contrary. This suggests that there may be a period 
other than the period presumed under para. 1 of s. 84, i.e. it may be less than 
the period mentioned in para. 1 of s. 84. Section 84, para. 2, requires a notice 
to be given by the landlord to the tenant or by the tenant to the landlord and that 
notice is to be given at least three months before the end of the year of tenancy. 
Under paragraph 2 also there is a qualification and that is that notice will not be 
necessary in a case where there is a special agreement in writing to the contrary. 
This suggests that unless there is & special agreement in writing to the contrary, 
an annual tenancy would require for its termination a notice to be given in writing 
by the landlord to the tenant, and para. 2 also prescribes the mode in which the 
notice has to be given. . 

The expression “ an annual tenancy " has not been defined in the Land Revenue 
Code. The present case relates to an agricultural lease and will, therefore, be 
governed by s. 84. . 

Mr. Albal for the appellants contends that in this case tbere is & fixed period 
and so the matter would be governed by s. 111(a) of the Transfer of Property Act. 
His contention is that here the period is fixed which is a period of one year and the 
lease has expired by efflux of time. I am referred to no authority directly in 
point, and as happens in such cases, the question of construction is by no means 
an easy task. One does not get any indication or assistance in the definition 
section as regards the expression “an annual tenancy” in the Land Revenue 
Code. One has, therefore, to go by the provisions: contained in s. 84, and 
all that s. 84 provides is the period which is to run in the case of an annual tenancy. 
The point of construction turns upon para. 2 of s. 84, and in this case it is not 
suggested that there has been any special agreement in writing to the contrary. 
The question, therefore, is whether in the present case a notice is not necessary 
because of the circumstance that the lease is for a fixed period. It is clear that 
the question will have to be answered not by reference to the Transfer of Property 

' 1 (1928) 80 Bom. L. R. 1602. 


812 THE BOMBAY LAW REPORTER. [vor. LIV. 


Act, but by reference to s. 84 of the Land Revenue Code, and, as I read s. 84, I 
see no possible escape from the conclusion that in the case of a lease like the one 
in the present case a notice is necessary to be given by the landlord to the tenant. 
The intention seems to bethat a notice will have to be given either by the landlord 
or by the tenant at least three months before the end of the year of tenancy in order 
that either the landlord or the tenant may be free to act in hisown way, that is, 
if the tenant gives notice to the landlord, in that event it would be open to the 
landlord to grant a lease to any other person, or if the landlord gives notice to the 
tenant, that is an indication on the part of the landlord to tell the tenant that 
he will not recognise him any longer as his tenant. But Mr. Albal for the appellants 
argues that the expression “‘an annual tenancy " should be read as meaning a 
tenancy which comes into existence after the termination of the first tenancy. 
He says that in this case if, for example, there was a fresh tenancy after March 
81, 1946 , then in that event s. 84 would have applied. But I do not see why 
the words of the section should be construed in that restricted sense. I do not 
see why the lease in the present case is not an annual tenancy merely because 
the period of the lease expired on March 31, 1946. Even, according to para, 1 
of s. 84, the lease would have terminated at the end of the cultivating season which, 
according to para. 1, is March 81 of each year. I think, therefore, the better 
construction would be to give tbe words their plain meaning and to hold that in 
the case of a tenancy which begins at the end of one cultivating season and ends 
at the end of the next cultivating season the tenancy is an annual tenancy and 
such a tenabcy would require for its termination a notice given in writing by 
the landlord to the tenant. Mr. Albal argues for a proposition in a contrary 
sense and relies upon a passage occurring in Woodfall’s Law of Landlord and 
Tenant, 24th ed., p. 271, which runs as follows: 

“Where a tenant for a term of years holds over after the expiration of his lease, he becomes 
a tenant on sufferance; but when he pays, or expressly agrees to pay, any subsequent rent, 
at the previous rate, & new tenancy from year to year is thereby created upon the same terms 
and conditions as those contained in the expired lease, so far as the same are applicable to and 
not inconsistent with a yearly tenancy.” 
I think myself the expression “ an annual tenancy " is not an expression of art. 
That expression is used merely to indicate a tenancy which is presumed to run 
from the end of one cultivating season to the end of the following cultivating 
season. I do not see why such a lease should not be considered as an annual 
tenancy. That exactly is the lease in the present case. In this case the tenancy 
expired on March 81, 1946, which is in complete accord with the period mentioned 
in 8. 84, para 1. Mr. Albal referred me to a decision of the Calcutta High Court 
in Anwar Ali Bepari v. Jamini Lal Ray Chaudhuri! But that is not a case 
which is governed by s. 84 of the Land Revenue Code. 

As no case has been referred to me which has previously interpreted s. 84, 
it seems to me that I should give s. 84 its plainedt and most natural meaning. 
Since I take this view, I must hold that in this case a notice was necessary to be 
given for termination, and such a notice has not been admittedly given. 

Mr. Albal for the plaintiffs-appellants pointed out that this particular point 
had not been taken by the defendants in their written statements. It seems, 
however, from the contentions taken both in the trial Court as well as in the Court 
of first appeal that an issue was raised in both the Courts as to whether a notice 
was necessary, and I think the parties understood that the question was one of 
dispute between them and I am satisfied that neither party is prejudiced in this 
case, 

This being my view of the interpretation of s. 84, I must hold that the decision 
of the lower appellate Court in each case is correct. 

The result is that S. A. No. 826 of 1948 fails and the same will be dismissed 
with costs, and for the same reasons S. A. No. 827 of 1948 also fails and that too 
will be dismissed with costs. 

Appeals dismissed. 


1 [1989] 2 Cal. 254. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


DULERAI & CO. v. POKERDAS MENGRAJ*. 


Civil Procedure Code (Act V of 1908), Secs. 86, 87B; O. X X X—8Suit against firm one of whose 
partners Ruler of former Indian State—Consent of Central Government to filing of suit not 
obtained— Maintainability of suit. 

The plaintiffs filed a suit against a firm, one of the partners of which was alleged to be a 
Ruler of a former Indian State, who was recognised as such by the President for the purposes 
of Constitution. The suit was resisted on the ground that as the consent of the Central 
Government was not obtained under s. 86 of the Crvil Procedure Code, 1908, the suit did not 
lie. The plaintiffs contended that (1) inasmuch as the firm was sued under O. XXX, Civil 
Procedure Code, and not the Ruler, 8. 86 was not applicable, and (2) that as the Ruler was 
sued in respect of a private transaction, he could not be allowed to claim any personal 
privilege under s. 86 :— 

Held, (1) that a suit fled under O. XXX, Civil Procedure Code, is a suit filed against the 
persons who constitute the partnership, and hence the Ruler being a partner of the firm, the 
mandatcry provisions of s. 86 were contravened as the plaintiffs by suing the firm were 
suing the Ruler; and $ 

(2) that s. 86, Civil Procedure Code, confers a personal privilege upon every Ruler o 
a former Indian State, and, therefore the Ruler was entitled to the privilege conferred 
upon him under s. 86, although the suit related to a private transaction of the Ruler. ' 

Gaekwar Baroda State Railway v. Hafiz Habib-Ul-Haq' and Madan Lal Jhun Jhun 
Walla v. Rez: Al Khan,* referred to. 


DungRAr & Co. (defendants) was a firm consisting of four partners 
one of whom was His Highness the Maharaja of Orchha, a Ruler of the former 
Indian State of Orchha, now recognised as such by the President of India for the 
purposes of the Constitution. f 

On July 16, 1951, Pokerdas Meghraj (plaintiffs) filed a suit in the Bom- 
bay City Civil Court against the defendants claiming a sum of Rs. 5,000 due under 
& hundi. The defendants filed their appearance under protest informing the 
plaintiffs that His Highness the Maharaja of Orchha being one of the partners 
of the firm, the suit was not maintainable as the consent of the Central Government 
was not obtained by the plaintiffs for filing the suit against him. The plaintiffs 
took out a chamber summons on August 6, 1951, praying that the protest of 
the defendants in filing their appearance be removed. 

The chamber summons came up for hearing before the Principal Judge, 
City Civil Court, Bombay, who held that in view of the observations in Baroda 
State Rly. v. Habib Ullah (A. I. R. 1984 All. 740) a suit against a firm in which 
a Maharaja is a partner is not a suit against the Maharaja within the meaning 
of s. 86 of the Civil Procedure Code, and he, therefore, made the chamber 
summons absolute. Immediately thereafter the attention of the Judge was 
drawn to the fact that the decision in Baroda Siate Rly. v. Habib-Ullah was 
overruled by the decision inGaekwar Baroda State Railway v. Hafiz Habib-Ul-Hag 
(40 Bom. L. R. 811) The Judge. however, maintained his previous decision 
and held that if a suit is against a firm in the firm name and not against the 
partners in their individual names, s. 86 would not apply because under s. 86(3) 
leave of the Central Government would be required to execute the decree against 
the firm against a Mabaraja partner. 

The defendants applied to the High Court in revision. 

The application was heard. 


Sir Jamshedji Kanga, P. N. B ti, and Kanga & Co., for the petitioners. 
P. P. Khambata, with C. C. Vaidya and S. M. Benjamin, for the respondents, 


CmaGnA C. J. The plaintiffs filed a suit against the firm of Dulerai & Co. 
Appearance for the firm was filed under protest and the protest was directed to 
this that one of the partners of the defendant firm was the Maharaja of Orchha 


* Decided, November 29, 1951. Civil Revision of 1951. 
Application No. 951 of 1951, from an order 1l (1988) L. R. 05 I. A. 182, 
passed by M. B. Honavar, Principal Judge, 8. C. 40 Bom. L. R. 811. 
City Civil Court, Bombay, in Suit No. 1687 2 [1940] 1 Cal. 844. 
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who could not be sued in the City Civil Court. The plaintiffs took out a summons 
for striking out the protest. The learned Principal Judge first held, following 
Baroda State Railway v. Habib Ullah’, thata suit against a firm in which a Maharaja 
is a partner is not a suit against the Maharaja under s. 86 of the Civil Procedure 
Code. Then the attention of the learned Principal Judge was drawn to the decision. 
of the Privy Council in Gaekwar Baroda State Railway v. Hafiz Haltb-Ul-Hag*. 
Thereupon the learned Principal Judge took the view that if the suit was against 
a firm in the name of the firm and not against the partners in their individual 
names, s. 86 would not apply. 

Now, s. 86, of the Civil Procedure Code has been amended after our Constitution 
came into force, and s. 86 runs at present thus : 

“No Ruler of a foreign State may be sued in any Court otherwise competent to try a suit, 

except with the consent of the Central Government certified in writing by a Secretary to that 
Government." 
We are not concerned with the proviso to that section. "Therefore, judging by the 
language used by the Legislature, the immunity conferred upon the Ruler is absolute 
and it is not limited to any particular class of suits or in respect of his publie 
dealings. That view was taken by the Privy Counql in Gaekwar Baroda State 
Railway v. Hafiz Habib-Ul-Hag, where the Privy Council pointed out that s. 86 
represented an important matter of public policy in India aaa the express provisions 
contained therein are imperative and must be observed. The firat contention 
urged by Mr. Khambata is that inasmuch as he has sued the firm under O-XXX 
and not the Maharaja, no question of the application of s. 86 arises. It is well 
known that a firm is not a legal entity. The word “ firm ” is merely a compendi- 
ous way of describing the various persons who carry on a business in partnership, 
and O- XXX, r. 1, confers a special convenience upon litigants to sue persons carrying 
on a business in partnership in the name of the partnership business. Therefore, 
when a suit is filed under O- XXX, it isa suit filed against the persons who constitute 
the partnership, but it is permitted to be filed in the name of the firm. In bringing 
a firm before the Court the plaintiff is bringing or attempting to bring every 
partner of the defendant firm. Order XXX affords him the facility of using the 
partnership name in order to sue all the partners of that firm. Therefore, if the 
Maharaja of Orchha is a pu in the defendant firm, by bringing the defendant 
firm before the Court and suing the defendant firm the plaintiffs are undoubtedly 
suing the Maharaja, and in suing the Maharaja they are contravening the man- 
datory provisions of s. 86. Mr. Khambata draws my attention to O. XXI, 
r. 47 and r. 50. "Those rules deal with execution of decrees passed against a firm 
or against partners, and the provisions contained in those.rules prevent execution 
being taken out against the personal property of a partner who has not been 
served or who has not entered his appearance. But we are not concerned with 
those provisions in this application. We have not reached the stage when the 
plaintiffs are attempting to execute the decree against the property of the Maharaja. 
We are now at a stage when a suit is instituted against the defendant firm, one 
of the partners of which is alleged to be the Maharaja of Orchha. Therefore, in 
my opinion the learned Principal Judge was not right when he took the view 
that merely because the Maharaja of Orchha was not sued by name but because 
the suit was against the partnership firm in which he was a partner, s. 86 had no 
application. 

The other contention urged by Mr. Khambata is that this is a case where the 
Maharaja of Orchha is being sued in respect of a private transaction. He has 
joined a partnership, he is doing business, and he should not be allowed to claim 
any personal privilege as far as the liability to be sued is concerned. I entirely 
sympathise with Mr. Khambata. It does seem rather strange that in these demo- 
cratic republican days Maharajas should still continue to have privileges which 
were given to them in those palmy days of old under the Civil Procedure Code, 
when Maharajas had States to govern. But how unstateable Mr. Khambata's 
contention is is clear from the fact that even after our Constitution came into 


1 [1984] A. I. R. All. 740. | 8.0. 40 Bom. L. R. 811. 
2 (1988) L. R. 65 I. A. 182, 
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force, even after Rulers ceased to have any public duties or publie functions, 
the privilege conferred upon them under the old Civil Procedure Code has still 
continued. As a matter of fact, s. 87B, which is a new section, provides that the 
provisions of s. 85 and sub-ss. (1) and (3) of s. 86 shall apply in relation to 
the Rulers of any former Indian State as they apply to the Rulers of a foreign 
State. So that the amended Civil Procedure Code contemplates Rulers of former 
Indian States—Rulers who can only have a private life and engage in private 
activities, and even with regard to them the privilege continues. Therefore, 
it is clear that s. 86 confers a personal privilege upon the Rulers of foreign States 
or Rulers of any former Indian States. Strictly it is not s. 86 which applies to 
the Maharaja of Orchha who is not a Ruler of a foreign State. It is s. 87B which 
deals with Rulers of a former Indian State which makes s. 86 applicable to him. 
And a Ruler in relation to a former Indian State under s. 87B(b) is defined as a 
p who for the time being is recognised by the President as the Ruler of that 

tate for the purpose of the Constitution, and it is not disputed that the Maharaja 
of Orchha is recognized by the President. 

Mr. Khambata has relied on a decision of the Calcutta High Court in Madan 
Lal Jhun Jhun Walla v. Reza Ali Khan? In that case the question arose whether 
an insolvency petition could be presented to the Court against a debtor when 
one of the creditors of the debtor was a Ruler. It was this narrow question that 
the Calcutta High Court was considering, and it came to the conclusion that s. 86 
was no bar to presenting such a petition. It is difficult to deduce from this 
decision the principle for which Mr. Khambate is contending that s. 86 only applies 
when a suit is filed against the property of the Maharaja which property is public 
property belonging to the State or when the Maharaja isacting in a public capacity. 
As a matter of fact in the Privy Council case to which I have referred, the suit 
was against a railway company owned by the Maharaja of Baroda, the profits 
of which went to the Maharaja, and the Privy Council said that attempting to 
sue the railway company was circumventing s. 86 because the Maharaja was the 
owner and in substance what the plaintiff was doing was suing the Maharaja 
and not any other legal entity. As I said before, I realise the force of Mr. 
Khambata’s argument and I have every sympathy for that argument, but I 
see no way how I can e the consequences of s. 86, which is mandatory in 
its character and which eee 2 personal privilege upon every Ruler of a former 
Indian State. In my opinion, therefore, the Maharaja is entitled to the privilege 
conferred upon him under s. 86 although this is a suit relating to a private trans- 
action of the Maharaja. 

Mr. Khambatea does not admit the allegation of the defendant firm that the 
Maharaja of Orchha is a partner in the firm. In order to decide it an issue will 
have to be tried. It is further urged by Mr. Khambata that technically the de- 
fendant firm was not right in filing an appearance under protest. It is perfectly 
true that normally when a suit is filed under O. XXX., appearance is filed in protest 
by a person who is served as a partner and who disputes his partnership. But 
this is rather a novel case to which the ordinary rules of procedure cannot apply. 
If the defendant firm had filed its appearance without protest, it may have Den 
urged that the Maharaja had waived his privilege, an a as the firm consisted of 
four partners, one of whom was the Maharaja, the solicitors of the firm took the 
precaution of filing the appearance under protest. 

Mr. Khambata then points out the difficulties with which his clients would be 
faced if it is held that the firm could not be sued if the Maharaja of Orchha is 
a partner. I do not really see what the difficulties are. It is certainly open to 
the plaintiffs to have the title of the plaint amended and to, substitute in place 
of the defendant firm the names of the other three partners who do not enjoy 
the privilege which the Maharaja of Orchha enjoys of not being sued in any civil 
Court. 

I would, therefore, set aside the order passed by the learned Principal Judge, 
send the matter back to him, and ask him to try the issue as to whether the 


1 [1940] Cal. 844. 
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Maharaja of Orchha is a partner in the defendant firm. If he comes to the conclu- 
sion that the Maharaja of Orchha 1s a partner in the defendant firm, then he 
will hold that the suit as filed has not been properly instituted. If the plaintiffs 
80 desire he will give them liberty to amend the title of the plaint by bringing the 
other partners on the record. If, on the other hand, he comes to the conclusion 
that the Maharaja of Orchha is not a partner in the defendant firm, then the order 
that he has made will stand. The result is that the application must succeed. 
Rule absolute with costs. 


Rule made absolute. 
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FULL BENCH—CRIMINAL APPELLATE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar and Mr. Justice 
€ Shah 


STATE v. RAMA SHIDAPPA. THORALI.* 


Indian Evidence Act (I of 1872), Sec. 27-—Statement made by accused to police-officer regarding 
concealment by him of stolen property——Recovery of property as consequence of such statement — 
Words in statement regarding authorship of concealment whether admissible in evidence. 

When a statment made by an accused person while in custody of a police-officer is tendered 
in evidence under s. 27 of the Indian Evidence Aot, 1872, on the ground that an article 
which is concealed and the accused’s knowledge of its whereabouts are discovered in conse- 
quence of the statement, the words included in the statement with regard to the authorship 
of the concealment, e.g., “I have concealed," “I have hidden”, or “Ihave kept," are admissi- 
ble in evidence under s. 27 of the Aot. 

Before s. 27 of the Indian Evidence Act can come into play, there must be a fact discovered 
and the fact must be discovered in consequence of some information received from an 
accused person. The section lays down a further qualification that the whole of the state- 
ment made by the accused in consequence of which the fact 1s discovered 18 not admissible. 
Only so much of the statement is admissible as relates distinctly to the fact discovered. 
Therefore, once a relevant fact is discovered by reason of a statement made by the accused to 
a police-officer, the Court must scrutinize the statement in order to find out which portion 
of that statement bears a distinct relationship to the discovery ofthe fact. Any relation- 
ship to the fact is not sufficient. The relationship must be distinct ; it must be unmustaka- 
ble and unequivocal. 


Kottaya v. Emperor,! and Queen-Empress v. Nana,* followed. 
State v. Rangrao Dnyanu? and State v. Kelekhan Sale Mahomed Khan,‘ overruled. 
Emperor v. Chokhey,® Sukhan v. The Crown,* Sonaram Mahton v. King-Emperor,’ Amir- 
uddin Ahmed v. Emperor,® Mohd.  Ilyas v. The State, Public Prosecutor v. Oor Goundan,'? 
In re Vellingiri,! Mangal Singh v. King-Emperor,)* Emperor v. Namdeo Kaikadi? and 
Pandurang Dagdu Gadekar v. State,!* referred to. g 


Rama Shidappa 'Thorali (accused No. 5) and eight other persons (accused 
Nos. 1 to 4 and 6 to 9) were tried for having committed dacoity in the house of 
one Chandravva at Mastmardi, an offence punishable under s. 895 of the Indian 
Penal Code. In the alternative they were tried for having dishonestly received 
or retained stolen property knowing or having reason to believe the property 
to be stolen, an offence punishable under s. 411 of the Indian Penal Code. 


* Decided, November 26, 1051. Criminal 5 [1987] All. 710. 
Appeal No. 785 of 1951, from conviotion and 6 1080] I. L. R. 10 Lah. 288. 
sentence passed by V. R. Paralkar, Additional 7 (1980) I. L. R. 10 Pat. 158. 
Sessions Judge, Belgaum, in Sessions Case No. 8 (1917) I. L. R. 45 Cal. 557. 
75 of 1950. 9 [1960] A. I. R. All. 615. 

1 (1946) 49 Bom. L. R. 508, P. c. 10 rend A. I. R. Mad. 242. 

2 (1889) I. L. R. 14 Bom. 260, F. B. 11 [1950] A. I. R. Mad. 618. 

3 (1951) 58 Bom. L. R. 884. 12. [1948] Nag. BT. 


4 (1951) Confirmation Case No. 18 of 1950 18 ai 46 Bom. L. R. 546. 
(with App. No. 688 of 1950) decided by 14 i Appeals Nos. 408 and 404 
Bavdekar and Dixit JJ., on January 21, 1951 of 1051, decided by Rajadhyaksha and Dixit 
(Unrep). JJ., on August 6, 1951 (Unrep.). 
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Accused Nos. 5 to 8 had made certain statements to the police that they had 
kept or concealed the stolen property in certain places and as a result of these 
statements thestolen property was recovered from those places. Accused No. 5 
in the course of his statement said that “ he would show the place where he had 
concealed one Bogani and one small Kolag and Jamb in a dung-hill.” Accused 
No. 6 made the statement that ‘‘ he would produce a trunk which he had concealed 
in a dung-hill of Berads.” Accused No. 7 made the statement that “ he would 
produce a pair of copper Ghaggars which he had kept concealed in Ketki garden 
in the brook in Shindolli limits and accused No. 8 made the statement that ‘ he 
would show two copper Ghaggars and one brass Tapeli which he had concealed 
in the Ketki garden.” 

The accused were tried by the Additional Sessions Judge, Belgaum, with a 
jury. The jury brought in a verdict of guilty by 8 to 2 against accused Nos. 5 
to 8 under s. 411 and they brought in a verdict of not guilty against the remaining 
accused. The trying Judge convicted accused Nos. 5 to 8 under s. 411 of the 
Indian Penal Code and sentenced each of them to suffer rigorous VOpHROBInE 
for a period of three years and acquitted the other accused. 

Accused Nos. 5 to 8 appealed to the High Court. The appeal was heard by 
Bavdekar and Chainani JJ. and the question that arose before them was whether 
the statements made by the SaR to the police were admissible under s. 27 
of the Indian Evidence Act. Their Lordships referred the matter to a full bench, 
and Bavdekar J. delivered the following judgment on September 25, 1951. 


Bavpexar J. The appellants have been convicted by the learned Additional 
Sessions Judge, Belgaum, of an offence under s. 411 of the Indian Penal Code 
and have been sentenced to rigorous imprisonment for a period of three years. 

The trial was by a jury and the jury by a majority of 8 to 2 found the appellants 
guilty of the offence. The principal point, which has been made against the 
conviction of the appellants, is the admissibility of statements made by all the 
appellants to the effect that they themselves had hidden the property. In the 
case of accused No. 5 none of the property was found in his house. But he had 
made a statement stating that he had hidden a trunkin a dunghill of Berads. 
Mr. Mandgi who appears on behalf of the appellants says that the words forming 
part of the statements of the accused persons which attributed to them the author- 
ship of the concealment are not admissible in evidence. In support of this 
contention he refers to our decisions in the case of State v. Rangrao Dnyanu.! 
We took that view following the ruling of the Privy Council case of Kotiaya v. 
Emperor?. This view has also been taken by another division bench of this Court 
to which I was a party in State v. Kalekhan Sale Mahomed Khan? The contrary 
view has, however, been taken by another division bench in State v. Pandurang 
Dagdw*. They have also relied in support oftheir decision upon the Privy Council 
case of Kottaya v. Emperor. In these circumstances, in our view, it is proper 
to refer to a full bench the following question : 

When a statement made by an accused person while in custody of a police officer is tendered 
into evidence under the provisions of s. 27 of the Indian Evidence Act on the ground that an 
article which is concealed and the accused’s knowledge of its whereabouts are discovered in conse- 
quence of the statement are words included in the statement with regard to the authorship of 
concealed, for example, “I have concealed", “I have hidden”, or "Y have kept", admissible in 
evidence or not ? 

The appeal was heard by a full bench consisting of Chagla C. J., and 
Gajendragadkar and Shah JJ. 


A. A. Mandgt, for the accused. 
H. M. Choksi, Government Pleader, for the State. 


Cuacua C. J. Nine accused were tried by the Additional Sessions Jud V 
Belgaum, with a jury, for having committed an offence under s. 895 and in 


1 (1951) 58 Bom.L. R. 884. ~ kar and Dixit JJ.,on January 21, 1951, (Unrep.). 
2 (1946) 49 Bom. L. R. 508, ». c. 4 P Criminal Appeals No. 408 and 
8 (1951) Confirmation Case No. 18 of 1950 404 of 1961, decided by Rajadhyaksha and 
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alternative under s. 411 of the Indian Penal Code. The jury brought in a verdict 
of guilty by 8 to 2 against accused Nos. 5, 6, 7 and 8 under s. 411 and they brought 
in a verdict of not guilty against the other accused. The Additional Sessions 
Judge accepted the verdict of the jury and with regard to the four accused Nos. 5, 
6, 7 and 8 convicted and sentenced them. An appeal was preferred by these 
four accused and the appeal came for hearing before Mr. Justice Bavdekar and 
Mr. Justice Chainani. The only evidence against these four accused was a certain 
statement made by them to the police-officer, and the question that arose before 
the Court of appeal was whether this statement was admissible under s. 27 of the 
Indian Evidence Act. These two learned Judges have referred the matter to 
a full bench as there were conflicting decisions of this Court on this point. 

. Now, the statements made by these accused were these: With regard to 
accused No. 5 the statement was that “ he would show the place where he had 
concea.ed one Bogani and one small Kolag and Jamb in a dung-hill^? With 
regard to accused No. 6 the statement was that “ he would produce a trunk which 
he had concealed in a dung-hill of Berads." With regard to accused No. 7 the 
statement was that “ he would produce a pair of copper Ghaggars which he had 
kept concealed in Ketki garden in the brook in the Shindolli limits.” With 
regard to accused No. 8 the statement was that “he would show two copper 
Ghaggars and one brass Tapeli which he had concealed in the Ketki garden." 
The division bench that referred this matter to the full bench felt doubts as to 
whether these statements, to the extent that they attributed the authorship of 
the concealment to the accused, were admissible under s. 27, and the question 
that arises for the determination of this full bench is whether the statements 
of these four accused persons, when they stated that they had concealed various 
articles in certain places, are admissible when those articles have been in fact 
discovered in those places. As has been often pointed out, s. 27 is an exception 
to the general principle with regard to confessions embodied in ss. 25 and 26 of 
the Evidence Act. Those two sections make a confession made to a police-officer 
or by a person while in custody of a police-officer, unless it is made in immediate 
presence of a Magistrate, inadmissible, and according to the ordinary canon of 
construction the proviso embodied in s. 27 must be strictly construed. It must not 
be so construed as to make ss. 25 and 26 in their operation nugatory. Section 27 
is in the following terms: 

“Provided that when any fact is deposed to as discovered in consequence of information re- 

ceived from a person accused of any offence in the custody of a police-officer, so much of such 
information, whether it amounts to a confesmon or not, as relates distinctly to the fact thereby 
discovered, may be proved.” 
Therefore, before s. 27 can come into play, there must be a fact discovered and 
the fact must be discovered in consequence of some information, received from 
an accused person. Section 27 lays down a further qualification that the whole 
of the statement made by the accused in consequence of which the fact is dis- 
covered is not admissible. Only so much of the statement is admissible as relates 
distinctly to the fact discovered. Therefore, once a relevant fact is discovered 
by reason of a statement made by the accused to a police-officer, the Court must 
scrutinise the statement in order to find out which portion of that statement bears 
a distinct relationship to the discovery of the fact. Any relationship to the fact 
is not sufficient. The Legislature has emphasised that the relationship must be 
distinct ; it must be unmistakable and unequivocal. 

This section came up for consideration before the Privy Council in a recent de- 
cision reported in Kotiaya v. Emperor, and the Privy Council has emphasised 
one aspect of the matter which was apt to be overlooked before this decision 
was given. The Privy Council points out that the fact discovered referred to 
in s. 27 embraces the place from which the object is produced and the knowledge 
of the accused as to this. Therefore, the fact discovered need not merely be the 
physical object like a knife or the subject-matter of the dacoity and not only 
the place from which these objects are found, but the fact discovered may also 
be the knowledge of the accused of the place where the articles were concealed. 


1 (1946) 49 Bom. L. R. 508, P.o. 
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"Their Lordships of the Privy Council go on to say (p. 514): 

“Information supplied by a person in custody that ‘I will produce a knife concealed in the 

roof of my house’ docs not lead to the doscovery of a knife ; knives were discovered many years 
ago. It leads to the discovery of the fact that a knife is concealed in the house of the informant 
to his knowledge ; and if the knife is proved to have been used in the commission of the offence, 
the fact discovered 18 very relevant." 
Therefore, a statement may merely disclose the fact that a knife is concealed in a 
particular place. It may also disclose the fact that the accused had knowledge 
of the fact that the knife was concealed in a particular place. Therefore, if the 
statement leads to the discovery not only of the fact that the knife was in a 
particular place but also of the fact that the knife was in a particular place 
to the knowledge of the accused, then the fact discovered is not merely 
the knife or the place where the knife was lying, but the fact discovered 
would also be that the knife was lying in a particular place to the knowledge of 
the accused, and every portion of the statement made by the accused which 
relates to the discovery of this fact would be admissible under s. 27, In the 
case before the Privy Council the statement used by the accused which was challeng- 
ed was, “ I stabbed Sivayya with a spear, I hid the spear in a yard in my village. 
I will show you the place." The Privy Council held that the whole of the state- 
ment was admissible with the exception of the first part, viz. “ I stabbed Sivayya 
with a spear." Therefore, their Lordships held that the statements “ I hid the 
spear in a yard in my village," and “ I will show you the place," were both 
admissible statements. The reason why, looking to the judgment of the Privy 
Council, their Lordships held that “ I hid the spear in a yard in my village ” 
was admissible was that this statement led to the discovery of the fact that the 
accused had knowledge that the spear was hidden in the yard in the village, and 
as that was a fact discovered, the statement relating to that discovery was ad- 
missible, and the statement relating to the discovery of that knowledge was 
“ Y hid the spear in a yard in my village.” Apart from the decision of the Privy 
Council it is difficult to understand, once it is conceded that the knowledge of 
the accused may be a fact which can be discovered within the meaning of s. 27, 
how it is possible to argue that the source of the knowledge of the accused is not 
distinctly related to the discovery with regard to his knowledge. The accused 
may say “I hid a particular object in a particular place." The accused may 
say “ X or Y told me that a particular object is hidden in a particular place and 
therefore I believe it is there and I am prepared to point the place out.” Either 
of the two statements is distinctly related to the fact of the knowledge of the 
accused with regard to the place where a particular object is concealed. Therefore, 
turning to the facts of this particular case, all the accused volunteered to show the 
place where the various articles were concealed, because they knew the place as 
they themselves had concealed these articles. Therefore, ihe statements made 
by the four accused led to the discovery not only of the fact that these articles 
were concealed in a particular place, but it also led to the discovery of the fact 
that these articles were concealed in these places to the knowledge of the accused, 
and if knowledge of the accused was a relevant fact which was discovered by 
reason of the statement, then the portion of the statement which distinctly 
related to that knowledge, viz. that the accused had concealed these articles, 
"would be admissible under s. 27 of the Evidence Act. 

There is a judgment of a full bench of this Court in Queen Empress v. Nana}. 
In that case the statement attributed to the accused was: “ Yes, I have kept 
it. I will point it out. I have buried it in the fields." And the full bench 
consisting of Sir Charles Sargent, Chief Justice, and Mr. Justice Bayley, Mr. Justice 
Scott, Mr. Justice Jardine and Mr. Justice Parsons held that the statement was 
admissible with the exception of the first part, viz. “ Yes, I have kept it.” 
And in the judgment of the learned Chief Justice he deals with the argument that 
the property was not discovered in consequence of the information given by 
the accused to the police but by the act of the accused himself on the spot, and 
and he dismisses this argument by pointing out that (p. 264) : 


1 (1889) L L.R. 14 Bom. 200, x. B. 
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“...16 was upon the information which the statement gave the police that they accompanied 
the accused to the spot where the earthen pot was disinterred by the accused containing the 
property, and it is equally clear that, if it had not been for this information, the property would 
not have been discovered, and it is, therefore, in accordance with the ordinary use of such terms 
to say that the discovery of the property in this case was ‘the consequence’ of the information." 
The learned Chief Justice further adds (p. 264) : 

“It set the police in motion, the immediate consequence being that the police asked the 
accused to show them the spot, and accompanied him there ; but such a proceeding on the part 
of the police was with the view to the discovery of the property, and was the natural consequence 
of the information they had received from him, and so connected it with the final result, viz.» 
the discovery of the property as a causa causans.” i 
Therefore, this full bench clearly lays down that if there is a statement made by . 
the accused which sets the police in motion, it is immaterialif the accused himself 
after making the statement points out the place to the police and the discovery 
is made. If what led the police to take the accused to the place in question 
is the statement of the accused, then such portion of the statement as is distinctly 
related to the discovery is admissible. The full bench also clearly considered 
the statement * I have buried the particular object in the fields" as admissible, 
and the full bench was not troubled by the consideration which, with respect, 
has weighed with Mr. Justice Bavdekar and Mr. Justice Chainani that in consider- 
ing the relationship which a portion of the statement bears to the discovery the 
authorship of the concealment should be ruled out in admitting the statement. 
In this particular statement before the full bench the accused admitted his own 
responsibility for burying the object in the fields and yet that statement was 
considered admissible, because according to the full bench it was that statement 
which led to the discovery of the object, and now in view of the Privy Council 
decision it also led to the discovery of the knowledge of the accused that the object 
was buried in the fields. It would be difficult to take the view that the Privy 
Council has in any way impaired the authority of this full bench decision. Far 
from impairing it, it has supplied a further argument to strengthen and consoli- 
date the decision which has stood as good law since 1889. 

The Government Pleader has drawn our attention to an impressive series of 
authorities of the different High Courts, both before and after the Privy Council 
decision, which have taken the same view of the law. Before the Privy Council 
decision was delivered, Emperor v. Chokey!, Sukhan v. The Crown*, Sonaram Mahton 
v. King-Emperor® and Amiruddin Ahmed v. Emperor* all take the same view of the 
law, and after the decision of the Privy Council, Mohd. Ilyas v. The State*,. 
Public Prosecutor v. Oor Goundan?, In re Vellingiri' and Mangal Singh v. King- 
Emperor? have also taken the same view of the law. 

There is, however, a decision of this Court to which express reference must be 
made, because it seems to have taken a view of the law which is contrary in our 
opinion to the view of the Privy Council and the view of the full bench just re- 
ferred to and also the view taken by the other High Courts, and that is the decision 
reported recently in State v. Rangrao Dnyanu.’ That is a judgment of Mr. 
Justice Bavdekar and Mr. Justice Chainani. In that case the statement the learned 
Judges were considering was that the accused had kept a bomb in a cattle-shed 
belonging to a friend of his and that he would take it out and give it to the police, 
and the bench took the view that the portions of the accused’s statement that he 
had kept the bomb one month previously in his friend's cattle-shed were not admi- 
sgible in evidence and that the only parts of the statement which could be admitted 
in evidence were those in which it was stated that the bomb was kept in the cattle- 
shed and that the accused would take it out and hand it over to the police. Now, 
with respect to the learned Judges, they do not seem to have attached sufficient 
importance to what was laid down by the Privy Council that the knowledge of the 


1 [1987] All 710. 6 [1948] A. I. R. Mad. 242. 
2 (1929) I. L. R. 10 Lah. 288. 7 tend A. I. R. Mad, 618. 
8 (1980) I. L. R. 10 Pat. 158. 8 [1948] Nag. 57. 

4 (1917) I. L. R. 45 Cal. 557. 9 (1951] 58 Bom. L. R. 884. 
5 [1950] A. I. R. AH. 615. D 
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accused is a fact which can be discovered under s. 27 of the Evidence Act. Nor 
have they attached sufficient importance to the decision of the full bench in 
Queen Empress v. Nana. . We also find, again with respect to the learned Judges, 
that an earlier decision of a division bench of this Court was not cited before them, 
and that was a judgment of Mr. Justice Lokur and Mr. Justice Divatia reported 
in Emperor v. Namdeo Kaikadi! In thatcasethe statement was: “I put a bomb 
in R’s office, I will show it to you." This statement was held to be issible on 
the same ground as teken by the full bench, viz. that it was this statement that put 
the police in motion and which resulted in the finding of the bomb at the place 
indicated. ' 

Mr. Mandgi has drawn our attention to the fact that the salutary safeguard 
provided by the Legislature in s. 27 is the actual physieal discovery of the object. 
But, says Mr. Mandgi, if even the knowledge of the accused is to be considered as a 
faet discovered under s. 27, then that salutary safeguard would disappear. There 
is force in Mr. Mandgi’s criticism, but we would like to point out that the criticism 
of Mr. Mandgi is directed more to the evidentiary value of a statement made by the 
accused rather than to its admissibility. It does not follow that because a 
portion of a statement of the accused is admissible in evidence, the Court is bound 
to act upon it or to attach to it the importance which it would attach to indepen- 
dent evidence; and we should also like to point out that the Privy Council has also 
emphasised that in considering the relationship which a portion of a statement bears 
to the discovery of the fact, information as to past user or the past history of the ob- 
ject produced is not related to its discovery in the setting in whichit is discovered. 
Therefore, you have to look at thesettingin which an object is discovered, and the 
portion of the statement which is to be admitted is to be strictly confined to the 
knowledge of the accused with regard to the particular setting in which the object 
was discovered. We hope that this judgment will not be looked upon as expanding 
unduly the ambit or scope of s. 27 of the Evidence Act. 

_ We would, therefore, answer the question submitted to us as follows: That the 
statement with regard to the authorship of the concealment is admissible in 
evidence under s. 27. We also hold that State v. Rangrao Dnyanu, with respect, 
was wrongly decided. Mr. Justice Bavdekar in the referring judgment has re- 
ferred to hisown unreported judgment in State v. Kalekhan Sale Mahomed Khan? 
In our opinion, again with respect, that judgment seems to take a different view 
from the full bench in Queen-Empress v. Nana. To the extent that it takes a 
different view from the full bench in Queen-Emperor v. Nana, in our opinion the 
decision is erroneous. Mr. Justice Bavdekar has also referred to another un- 
reported judgment of Mr. Justice Rajadhyakshaand Mr. Justice Dixit in Pandu- 
rang Dagdu Jadekar v. Siate?. That judgment takes the same view as we have 
taken in thisfullbench. In that judgment of Mr. Justice Rajadhyaksha and Mr. 
Justice Dixit the statement that came up for consideration was, “I have kept the 
stolen articles in a forest near the Bori field at Pimpalgaon. Iwill show that to 
you.” The learned Judges admitted the statement under s. 27. Withrespect, we 
agree with that view, except that they should have deleted from the statement the 
adjective "stolen" as it was not related to the discovery of the fact. 


Answer accordingly. 


1 (1944) 46 Bom. L. R. 546. (Unrep.) 

2 (1951) Confirmation Case No. 18 of 8 (1951) Criminal Appeals Nos. 408 and 
1950 (with App. No. 688 of 1950), decided by 494 of 1951, decided by Rajadhyaksha and 
Bavd and Dixit JJ., on January 21,1951, Dixit JJ., on August 6, 1951, (Unrep.). 
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Before Mr. Justice Rajadhyaksha and Mr. Justice Vyas. 
THE STATE v. ABDUL GAFUR MIYA MAHAMAD.* 

Criminal Procedure Code (Aci V of 1898), Secs. 256, 342, 292 (c) —StBtements made by prosceution 
mtinesses before committing Magistrate—Such witnesses not examined, in trial before Sessions 
Court, as being hostile—Application by accused to use statements of these wtinesses as part of hig 
statement under 8. 342——No definite order of Sessions Judge on such application-—Direction 
by Sessions Judge in charge to jury, that statements of witnesses should be treated as tf these formed 
part of statement of accused in Sessions Court-—V alidiiy of such direction. 

In & case of murder, during the committal proceedings, certain witnesses were examined for 
the prosecution before the commutting Magistrate. When the case went before the Seasions 
Court for trial, the Sessions Judge permitted the prosecution not to examine these witnesses 
as they had turned hostile. On an application by the accused to have the witnesses examined. 
as Court witnesses, the Sessions Judge said that it was open to the accused to examine them 
a8 defence witnesses, The accused at the stage of making his statement under s. 842 of the 
Criminal Procedure Code, 1898, stated that he wished to use, as part of his own statement, 
the statementa made by the witnesses before the committing Magistrate. In dealing with 
this request the Sessions Judge stated : ‘“The documents are allowed to be produced subject 
to the condition that if they are not legally referable as part of the record, the parties will 
not be allowed to do so. This point will be considered tomorrow." The Sessions Judge did 
not pass any definite order on the point, but while charging the jury he referred to the state- 
ments of the witnesses as if these were part of the statement of the accused made in the 
Sessions Court. On the question whether the statements made by the witnesses in the commi- 
tting Magistrate's Court could be looked upon as a statement of the accused made in the 
Sessions Court under s. 842 of the Code :— 

Held, that the Criminal Procedure Code made no provision for the adoption by an accused 
of a previous statement made by a witness in another Court as his own statement under 
8. 256 or 8. 842 of the Code ; and 

that, therefore, the Sessions Judge was wrong in law in allowing the statements of the 
witnesses made by them when they were examined as witnesses in the committing Magis- 
trate’s Court to be used as a part of the statement of the accused himself in the Seasions 
Court. 

Md. Salia Rowther v. Emperor, distinguished. 
Emperor v. Tuti Babu,* referred to. : 

Ow March 20, 1950, one Majlabhai had gone for drinking toddy at a shop situated 
in Navsari Bazaar, Surat, where there were several persons present including 
Abdul Gafar and Rehmankhan (accused Nos. 1 and 2). Oneortheotherof the two 
accused persons was alleged to have taken a loan of Rs. 5 from a certain Vansfoda, 
i.e., & person who follows the profession of cutting bamboos. It was contended by 
the prosecution that Majlabhai interceded on behalf of the Vansfoda and therefore 
there was a quarrel between him and the accused. Shortly before the closure of 
the toddy shop, the accused went out of the shop, went into a gully and waited 
there. At about 8-80 at night the shop was about to be closed and Majlabhai and 
one Balu were asked to leave the shop. After quitting the shop, Majlabhai went 
into a gully to pass urine, and just as he entered the gully, he was attacked by the 
ace and killed. It was the case of the prosecution that the deceased was held 
by accused No. 2 and a knife blow on the neck was given to him by accused No. 1. 
On these facts, at the conclusion of the trial, the jury arrived at an unanimous verdict 
of not guilty in favour of both the accused. The Additional Sessions Judge 
accepted that verdict and passed an order of acquittal in favour of both the accused. 

The State of Bombay appealed to the High Court against that order of acquittal. 


H. M. Choksi, Government Pleader, for the State. 
V. T. Ghambirwalla (appointed), for accused No. 2. 
J. J. Gidwani, for accused No. 2. 


* Decided, November 21, 1951. Criminal Surat. 
Appeal No. 915 of 1951, by the State of 1 [19028] A. I. R. Mad. 1185. 
Bombay, against an order of acquittal 2 (1945) I. L. R. 25 Pat. 89. 
by V. R. Shah, Additional Sessions Judge, 
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Vyas J. [His Lordship, after narrating the facts, proceeded. ] 


The learned Government Pleader appearing on behalf of the State conceded at 
the outset that the learned Addition st Sessions Judge had dealt with the facts, 
evidence and circumstances of the case fairly and fully and that this was a case 
of an unanimous verdict of the jury who had considered all the evidence and cir- 
cumstances of the case very carefully. Nevertheless, he said that there was one 
glaring illegality committed by the learned Additional Sessions Judge in his charge 
to the jury, and he addressed his arguments to us on that point. Now, that point 
is this: During the committal proceedings in this case certain three witnesses 
Ramji, Magan and Pancham were examined for the prosecution before the committ- 
ing Magistrate. When the case went before the Sessions Court for trial, the learned 
Public Prosecutor, who was in charge of the case, made an application to the Court 
stating that he did not wish to examine as prosecution witnesses Ramji, Magan 
and Pancham as they had turned hostile and were not expected to give evidence in 
favour of the prosecution, The learned Additional Sessions Judge allowed 
that application and permitted the prosecution not to examine those three witnesses, 
although they had been examined as witnesses for the prosecution during committal 
proesd ings. The next stage was reached when the defence made an application 
to the learned Additional Sessions Judge praying that the above mentioned persons 
be examined as Court witnesses. The learned Judge rejected that application and 
said that it was perfectly open to the accused to examine these persons as witnesses 
in their defence. Thereafter when the stage arrived for the accused persons to 
make statements under s. 842 of the Code of Criminal Procedure, accused 
No. 1 stated that he wished to use, as a part of his own statement, the statements 
made by the above mentioned three persons Ramji, Magan and Pancham when they 
were examined as prosecution witnesses in the Court of the committing Magis- 
trate, and this is how the learned Judge dealt with that request : 

“The accused wants to produce documents. 

The documents are allowed to be produced subject to the condition that if they are not 

legally referable as part of record, the parties will not be allowed to do so. This point will be 
constdered tomorrow.” 
The point to be noted is that the learned Judge did not pass a definite order in the 
matter on the dateon which accused No 1 stated that he wished to use, as a part of 
his own statement, the statements of the above mentioned three persons made by 
them when they were examined as prosecution witnesses in the committal pro- 
ceedings. The learned Judge in fact never passed any clear order on that point, 
and yet while charging the jury he referred to the statements of the above mention- 
ed three persons Ramji, Magan and Pancham, made by them when they were 
examined as witnesses before the learned committing Magistrate, as if they were a 
part of the statement of accused No. 1 himself made in the learned Judge’s Court. 
It would be appropriate to refer to the actual observations of the learned Additional 
Sessions Judge made by him in his charge to the jury on this point. This is how 
he dealt with the matter in his charge : 

“Accused No. 1 has tendered, as part of his statement, the depositions of three witnesses 
taken in the Magistrate’s Court. They were read over to you both by the learned Assistant 
Public Prosecutor and by the defence. You have to consider them as part of the statement of the 
accused, You will understand that all the rest of the evidence that was given in this Court was 
given on solemn oath and the witnesses were examined and cross-examined. The depositions of 
the three witnesses that have been tendered before you as parts of the statement of the accused 
No. 1 have not been given by the witnesses themselves in this Court; they have not been 
cross-examined before you; and you have had no opportunity to see whether those witnesses 
were true witnesses or not. You will also consider that the prosecution have alleged that they 
are not truthful witnesses. You will also consider that the defence were allowed an opportunity 
to examine them if they chose but they have not done so. You should ‘treat them as part of the 
accused's statement, , . ." 

Now, the objection taken by the learned Government Pleader before us is to the 
above stated observations of the learned Additional Sessions Judge in which he 
directed the jury that they should treat the statements made by Ramji, Magan and 
Pancham during committal proceedings, wherein they were examined as prose- 
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cution witnesses, as a part of the statement of accused No. 1. In our opinion, the 
objection of the learned Government Pleader is correct and must be upheld. If 
we turn to s. 256 of the Code of Criminal Procedure, it says that '5f the accused 
puts in any written statement, the Magistrate shall file it with the record." Now, 
the contention of the learned Government Pleader, which, in our opinion. is a valid 
contention, is that by no stretch of imagination could & statement made by a witness 
in another Court be looked upon as a statement of the accused made under s. 842 
in a different Court. The direction of the learned Judge that the jury should treat 
the above mentioned statements of the three persons Ramji, Magan and Pancham 
as a part of the statement of accused No. 1 himself was obviously wrong and illegal. 
It is perfectly clear that the statements made by Ramji, Magan and Pancham 
during committal proceedings could not even by any amount of stretching be 
looked upon as a part of the statement of accused No. 1 himself in the Sessions 
Court, Such statements of witnesses cannot be equivalent to a written statement 
of an accused person within the meaning of s. 256 of the Code of Criminal Procedure. 
These three statements were made by persons who were not even examined as 
witnesses in the Sessions Court and the statements themselves were therefore not 
even a part of the Sessions case papers. A written statement of an accused person 
is a statement which the accused himself, and none else on his behalf, is legally 
privileged to make to explain the circumstances appearing against him in the 
evidence recorded in the case. The important point is that these very persons 
Ramji, Magan and Pancham were sought to be examined by the defence as court 
witnesses and even an application was made to the Sessions Court to that effect. 
The learned Additional easton Judge, however, rejected that pi decree and 
said that the accused themselves might examine these men as their witnesses. 
Having passed such an order on the application of the accused, it was surprising that 
the learned Judge should have allowed the previous depositions of Ramji, Magan 
and Pancham to be produced in the Sessions trial conditionally, should not have 
passed a definite order as to whether they were to be treated as a of the state- 
ment of accused No. 1 or not and yet should have ultimately directed the jury 
to treat those statements as a part of the statement of accused No. 1, In our 
opinion, the statements made by these three persons during committal proceedings, 
wherein they were examined as witnesses, can, under no circumstances, be looked 
upon as a part of the statement of accused No. 1. At no stage of the case were they 
his own statements, and the Code of Criminal Procedure makes no provision for the 
adoption by an accused of a previous statement made by a witness in another 
Court as his own statement under s. 256 or s. 842 of the Code. 

Mr. Gidwani appearing on behalf of the original accused No. 2 has drawn our 
attention to a decision in Md. Salia Rowther v. Emperor! in which it was held that it 
was open to an accused person to file in Court along with his statement a document 
written by him, whether it be a letter or any other document, and even if there was 
no witness to speak to the actual writing of the document, the Court was bound to 
consider the document along with his statement. It is to be noted that this was a 
judgment of & single Judge and, besides, that case stood on its own footing.. Yt 
was a case in which the accused person sought to file in Court along with his own 
statement a document written by himself and a question arose whether the Court was 
bound to consider it along with his statement. In our present case, however, the 
question is not at all in respect of a document written by accused No. 1 himself or a 
statement made by himself at some other stage. The point has arisenin relation to 
statements, not made by the accused at all, but by three other persons when they 
were examined as witnesses in the Court of the committing Magistrate. "Therefore, 
the observations contained in the above cited Madras case could not possibly 
apply to the present case. Besides, it is to be noted that the above mentioned 
decision in Md. Salia Rowther v. Emperor was considered in Emperor v. Tuti 
Babu’? and was disapproved in the following terms : 

“Documents should not therefore be tendered with the written statement but should be 
tendered separately for admission in evidence and it will then be open to the court to decide 
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whether such documents require proof before they can be accepted in evidence, but the Court 
Should not accept other documents as part of the written statement." 
It is, therefore, quite clear, in our opinion, that the statements made by Ramji, 
Magan and Pancham when they were examined as witnesses in the committi 
Magistrate's Court could not legally be used as a part of the statement of accus 
No. 1 made by him in the Court of the learned Additional Sessions Judge. 
Mr. Gidwani drew our attention in this connection to the provisions of s. 292 (c) 
of the Code of Criminal Procedure which lay down : 
“The prosecutor shall be entitled to reply—. . . 
(c) with the permission of the Court, wben any document which does not need to be proved is 
produced by any accused person after he enters on his defence.” 
In our opinion, the term "document" as used in s. 292, cl. (c), cannot be extended 
so as to mean and include a statement of a witness made by him in another Court, 
in this case, for instance, the Court of the committing Magistrate. The net result, 
therefore, is that we agree with the submission of the learned Government Pleader 
that the learned Additional Sessions Judge was wrong in law in allowing the state- 
ments of the persons Ramji, Magan and Pancham made by them when they were 
examined as witnesses in the committing Magistrate's Court to be used as a part 
of the statement of accused No. 1 himself in the Sessions Court. 
[The rest of the judgment is not material to the report.] 
Appeal dismissed. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Vyas. 
RANGRAO BALA MANE v. STATE.* 


Bombay Prohibition Act (Bom. XXV of 1949), Secs. 66 (b), 84, 86t— Mere drinking of liquor 
whether an offence under Act —W hether consuming liquor means drinking liquor—Proof by pro- 
secution that accused has drunk liquor without permit —Defence by accused that liquor drunk 
was not prohibited iquor—Burden of proof. 

“Mere drinking of liquor" is made punishable under s. 66 (b) of the Bombay Prohibition 
Act, 1949. 

There is nothing in the language of s. 66 (b) of the Bombay Prohibition Act or in the language 
of any other section in the Act to suggest that the term **consume" is used in the Act in the 
sense of use for commercial purposes or use on a large scale. Under s. 66 (b) an individual 
who consumes liquor on any scale whatever, small or large, without a permit, licenge, pass, 
ete., is liable to be punished. 

All that the prosecution has to prove for bringing home a charge under s. 66 (b) of the Act 
to an accused person 1s that he has drunk liquor in contravention of a permit, pass, license 
or authorisation. Once that burden is discharged by the prosecution, i.e., once it is proved 
by the prosecution that & person has drunk or consumed liquor without permit, it is for that 
person to show that the hquor drunk by him was not prohibited liquor, but was alcohol or 
liquor which he is permitted by law to take, e.g., medicated alcohol. The prosecution is not 
to discharge the burden of the accused, and 1f 1n answer to & charge of drinking liquor without 
a permit the accused suggests that the hquor which was drunk by him was not liquor in a 
prohibited form or was alcohol in a medicated form, he must show it. 

OnE Rege, a Sub-Inspector of Police at Koregaon, on November 2, 1950, went 
with panchas to the house of one Rangrao (accused No. 1), as he had received 

information that accused No. 1, Bhagwan and Yeshwant (accused Nos. 2 and 3) 


* Decided, December 18, 1951. Criminal 
Appeal No. 1064 of 1951, by the State of 
Bombay, from conviction and sentence 


passed by K. J. Desai, Additional Sessions 
Judge, First Class, Satara, reversed on appeal 
by Y. K. Ghaskabdi, Sessions Judge, Satara. 

+ The relevant portions of the sections are 
as under :— 

*66, Whoever in contravention of the pro- 
visions of this Act, or of any rule, regulation 
or order made, or of any license, pass or 
authorization issued, thereunder—... 

(b) consumes, uses, possesses or transports 


any intoxicant or hemp,.. 

84. Whoever is found drunk or drinking in 
a common drinking house, or is found there 
present for the purpose of drinking, shall, 
on conviction, be punished... 

85. Whoever in any street or thoroughfare 
or public place or in any place to which the 
public have or are permitted to have access— 

(1) is drunk and incapable of taking care of 
himself, or 

(2) behaves in a disorderly manner under 
the influence of drink, shall, on conviction, 
be punished—...” 
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were consuming liquor. 'The Sub-Inspector entered the house along with the 
panchas and found the three accused sitting there with two cups and a big bottle 
before them. On a search of the house a tin and an empty bottle were recovered 
from there. Theaccused weresent to the Rahimatpur Dispensary for examination, 
and the Medical Officer there examined them and came to the conclusion that 
they had taken alcohol in some form. The big bottle which was found near the 
accused was sent to the Excise Inspector for examination and his certificate was 
to the effect that there was country liquor in it. 

The accused were charged under s. 66(B) of the Bombay Prohibition Act, 1949, 
for consuming illicit liquor. The trying Magistrate convicted the accused of the 
offence and sentenced them to suffer fifteen days' rigorous imprisonment each 
and to pay a fine of Rs. 150. In his judgment the trying Magistrate observed 
as follows :— 

“In this case the accused were immediately examined and the doctor has opined that the 
accused had taken alcohol. In that circumstance the duty hes on the accused to show that they 
had not taken prohibited liquor. The Court cannot presume a particular fact when the accused 
have not pleaded that. The burden of proving a particular fact which is especially within the 
knowledge of the accused lies on the accused. I hold that the accused had taken alcohol and 
thereby committed offence.” 

The accused appealed to the Sessions Judge at Satara who reversed the judgment 
of the trying Magistrate and ordered the accused to be acquitted, observing, in 
his judgment. as follows :— 

“The Magistrate observes that when doctor gives his opinion that the aocused had taken 
alcohol, the duty hes on the accused to show that they had not taken prohibited liquor ; and 
he further observes that the Court cannot presume a particular fact when the accused have not 
pleaded that and the burden of proving a particular fact which is especially within the knowledge 
of the accused lies on the accused. I think these observations of the Magistrate do not appear to 
be justifiable. There is no duty cast on the accused in any case. It is always for the prosecution 
to prove strictly the guilt of the accused. It is for the prosecution to prove that the accused had 
taken the prohibited liquor and not for the accused to prove that they had not taken it... There 
are 88. 84 and 85 in the Act with regard to the drinking. In s. 2, cl. (12), the word ‘to drink’ i8 
defined. There is however no definition of the word “consume”. The marginal note to s. 66 
(6) appears to indicate that the word “consume” in that section cannot be regarded to have been 
used as meaning drinking. The definition of the expression “to drink" includes the consumption 
of an intoxicating drug. Hence in view of the fact that the Legislature uses the two expressions 
di^bncetly in the sections of the Act, the one cannot be regarded to mean the other except when 
the definition itself indicates otherwise. In view of the definition with regard to “to drink” it 
appears that consume js certainly treated as different from drink, and hence the word ‘“‘consume’’ 
in s. 66 cannot be regarded to be equivalent to “drink”. Hence drinking cannot be regarded as an 
offence under s. 66 (b) of the Bombay Prohibition Act. Sections 84 and 85 relating to drmking 
make the drinking at a particular place and also in regard to a particular conduct punishable 
under those sectiona. Hence unless the provisions of those sections are fulfilled, the mere drink- 
ing by itself does not really appear to amount to an offence even under those sections. Thus the 
argument on behalf of the appellants that mere drinking is not made punishable under the Act 
appears correct.” 


The State of Bombay appealed to the High Court. 


H. M. Choksi, Government Pleader, for the State. 
B. N. Gokhale and P. G. Kher (appointed), for the accused. 


Vyas J. This is an appeal by the State of Bombay against the judgment of 
the learned Sessions Judge of Satara acquitting the three original aecused persons 
of an offence under s. 66(b) of the Bombay Prohibition Act, 1949 (Bom. XXV of 
949). 

Shortly stated, the facts of the case of the prosecution are as follows: Accused 
Rangrao and Bhagwan are residents of the village Rahimatpur in Satara District, 
and accused Yeshwant is a resident of Tukaichiwadi, also a village in the same 
District. The Sub-Inspector of Police, Koregaon, received information that these 
three accused persons were consuming liquor. He took panchas with himself 
and proceeded to Rahimatpur on November 2, 1950, for making a search of the 
house of the accused. "When he went up to the house of the accused Rangrao, 
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he was met at the door-way by the atcused’s wife. He asked her to call accused 
Nos. 1 and 2. She immediately went in and gave information to the accused 
that the police had come. Without waiting for her to return to the doorway, 
the Sub-Inspector made his way along with the panchas into the house and 
found Rangrao, Bhagwan and Yeshwant sitting together with two cups and a 
big bottle before them. Seeing the police and the panchas, Bhagwan, accused 
No. 2, concealed the bottle in his dhoti. There was a scuffle between him and 
accused No. 10n the one band and the police on the other hand to get at the bottle. 
Eventually the possession of the bottle was taken by the police from accused 
No. 2 in the presence of the panchas. A search of the house was also made and 
a tin and an empty bottle were recovered as a result of it. The three accused 
persons were sent to the Rahimatpur Dispensary for examination. They were 
examined by the Medical Officer in charge of the Dispensary at Rahimatpur and 
from the symptoms exhibited by the three accused the Medical Officer came to 
the conclusion that they had taken alcohol in some form. The two bottles, 
the tin and the cups, referred to above, were attached after making a panchanama. 
The big bottle was sent to the Excise Inspector for examination and his certificate 
is to the effect that there was country liquor in it. After the usual investigation 
was over, the prosecution was launched against the accused and a complaint was 
filed by the Sub-Inspector. The learned trial Magistrate convicted all the three 
accused of an offence under s. 66(b) of the Bombay Prohibition Act, an offence of 
having consumed liquor, and sentenced them to suffer fifteen days' rigorous im- 
prisonment each and pay a fine of Rs. 150 or in default to suffer further two months’ 
rigorous imprisonment each. 'The accused appealed to the Sessions Court at 
Satara. and the learned Seesions Judge reversed the judgment of the learned trial 
Magistrate and ordered the accused to be acquitted. "This is an appeal by the 
State of Bombay against that order of acquittal. 

Now, the principal grounds on which the learned Sessions Judge set aside the 
conviction of the accused were : 

(1) There was no direct evidence that the accused had consumed liquor. 

(2) Itisnot sufficient for the prosecution to prove that the accused had consumed 
liquor. It must further prove that the liquor consumed was prohibited liquor. 
i.e., liquor which the law did not permit one to drink, It is not for the accused 
to prove that the liquor consumed by them, assuming that it is found that liquor 
was consumed by them, was not prohibited liquor. In this case the prosecution 
kan failed to prove that the accused had consumed liquor which was prohibited 
iquor. 

(8) The definition of the term “ to drink” in s. 2, sub-s. (12), of the Bombay 
Prohibition Act, 1949, suggests that the Actenvisages difference between consump- 
tion of liquor and drinking of liquor. To quote the learned Judge's words, he 
has observed : 

“The word ‘consume’ in s. 66 cannot be regarded to be equivalent to *drink'. Hence the 
drinking cannot be regarded to be an offence under 8. 66 (b) of the Bombay Prohibition Act... 
I think there is great force in the argument on behalf of the appellants that mere drinking of Jiquor 
18 not regarded to be an offence under the Act." 

Now, dealing with the third ground first, itis clear to us that the learned Sessions 
Judge has arrived at the startling and erroneous conclusion that “ mere drinking 
of liquor is not regarded to be an offence under the Act" by reason of a mis- 
apprehension of the terms “ to drink " and “ to consume " and by misappreciation 
of the object of the Act which is to promote and enforce and carry into effect 
the policy of prohibition. From the fact that s. 66(b) of the Act uses the words 
“ consumes, uses, possesses or transports " and does not use the word “ drinks ” 
and from the further fact that the word '* drinking ” is used in s. 84, the learned 
Judge has concluded that the mere drinking of liquor is not regarded as an offence 
under the Act. Now, the learned Judge is entirely wrong in this view of his. 
The widest known form of consumingliquoris by drinking liquor and thereforeit 
cannot be contended with any force that consuming liquor is something quite differ- 
ent from drinking liquor and would not include drinking liquor. Under s. 66(b) the 
consumption of any intoxicant is made penal, and if we turn to s. 2, sub-s. (22), of 
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the Act, we find that the term “intoxicant 7 means any liquor, intoxicating drug, 
etc. Thus, there is no doubt that the consumption of liquor is made punishable 
under s. 66(b) and, as we just said, the widest and best known form of consuming 
liquoris todrinkliquor. Thereis, thus, no doubt that “ mere drinking of liquor ” is 
also an offence under the Act. It would appear that the learned Judge’ has not 
appreciated the scope of ss. 66(5), 84 and 85 of the Act. Under s. 66(b), drinking 
of liquor without permission, irrespective of the place where drinking is done, 
is made punishable. Under s. 84, what is made penal is being found drunk 
or drinking in a common drinking house. There is a world of difference between 
* drinking liquor ” and “ getting drunk " or “being found drunk," and what is 
made punishable under s.84 is not merely drinking of liquor, which of course 
is made penal under another section (s. 66(b)), but being found drunk or drinking 
in & common drinking house. Section 85 provides penalty for being found drunk 
and incapable of taking care of one's self in a street, thoroughfare or public place. 
It would thus be seen that it is not correct tosay that mere drinking of liquor is 
not punishable under the Act. i 

Mr. Gokhale appearing for the original accused persons has contended before 
us that there is a difference between “ drinking liquor ” and “ consuming liquor ”, 
and that what is punishable by s. 66(b) of the Act is consumption of liquor and 
not drinking of liquor. According to Mr. Gokhale’s submission, the difference 
between drinking liquor and consuming liquor liesin the fact that consumption would 
mean taking on alargescale or taking for commercial purposes. We are afraid it is 
impossible for us to accept this construction of the term “ consume.” There is 
nothing in the language of s. 66(b) or in the language of any other section in the 
Act to suggest that the term “ consume ” is used in the Act in the sense of use 
for commercial purposes or use on a large scale, and we are convinced that under 
8. 66(b), an individual who consumes liquor on any scale whatsoever, small or 
large, without a permit, license, pass, etc., is liable to be punished. We are not, 
therefore, able to endorse the view of the learned Sessions Judge that mere drinking 
is not an offence under the Act. 

Dealing next with ground No. (2) of the three grounds mentioned by the 
learned Judge for acquitting the accused, it is to be noted that all that the prosecu- 
tion has to prove for bringing home a charge under s. 66(b) of the Act to an accused 
person is that he has drunk liquor (we are not referring here to cases of use, 
possession or transport of liquor nor to other intoxicants) in contravention of a 
permit, pass, license or authorisation. Once that burden is discharged by the 
prosecution, i.e., once it is proved by the prosecution that a person has drunk 
or consumed liquor without a permit, it is for that person to show that the liquor 
drunk by him was not prohibited i ae but was alcohol or liquor which he is 
permitted by law to take, e.g., medicated alcohol. The prosecution is not to 
discharge the burden of the accused, and if in answer to a charge of bns do uor 
without a permit the accused suggests that the liquor which was drunk by him 
was not liquor in a prohibited form or was alcohol in a medicated form, he must 
show it. The prosecution cannot possibly prove that no form of medicated alcohol 
was taken by the accused. There are evidently numerous forms of medicated 
alcohol and it is impossible for the prosecution, on the very face of things, to 
exclude all those forms. For instance, if the prosecution were to lead evidence 
to show that the accused had not taken medicated alcohol in the firm of B. G. 
Phos., the accused would contend that he had taken it in some other form. If 
the prosecution were to lead evidence that the accused had not taken it in the form 
of Winedex, the accused would say that he had taken it in the form of Waterbury’s 
Compound or Hall’s Wine. These are only two instances to show how it is im- 
possible for the prosecution to exclude all forms of medicated alcohol. Therefore, 
in our opinion, there is no doubt that once the prosecution has discharged the 
onus which is upon it to prove that the accused person had consumed liquor, it 
would be for the accused to show that the liquor which was taken by him was 
liquor in the form of a medicated alcohol, in other words, not prohibited liquor. 
Accordingly, it is impossible for us to endorse the approach which the learned 
Sessions Judge has made on the question of onus of proof. 
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Lastly, in regard to ground No. (1) of the three grounds mentioned above, 
it is to be remembered that the learned Sessions Judge has taken the view that 
there is no direct evidence in the case to show that liquor was drunk by the aceused 
persons. In this connection, it is to be remembered that the medical officer 
who examined the condition of the three accused persons on the very date, i.e., 
on November 2, 1950, came to the conclusion that all the accused showed signs 
of having taken alcohol in some form. Their breath smelt of liquor and their 
pupils were dilated. The medicalofficer's view was that alcohol appeared to have 
been taken by the accused about two hours before they were sent to him. This 
material on the record together with the evidence of the panchas and the police- 
officers as to the circumstances under which the accused persons were found when 
the raid was made, leaves no doubt in our minds that all the accused persons had 
drunk liquor and had thereby committed an offence under s. 66(b) of the Bombay 
Prohibition Act. In this context, it would not be out of place to refer to the certifi- 
cate given by the Excise Inspector on November 6, 1950, i.e. only four days after 
the detection of the offence by the police. According to that certificate, the big 
bottle which was seized from the possession of accused No. 2 at the raid had 
contained. liquor. 

Now, in respect of the above mentioned evidence on the question of drinking 
by the accused, Mr. Gokhale for the original accused persons has drawn our atten- 
tion to the evidence of the Medical Officer and to the certificate given by him 
and has made certain comments with which we must deal. One of the comments 
made by Mr. Gokhale in respect of the medical evidence was that whereas the 
certificates were given by the doctor on November 2, 1950, his evidence was 
recorded in the Court more than two months thereafter on January 18, 1951, 
and therefore it would not be possible for him to remember what exactly the con- 
dition of the three persons was on November 2, 1950. In his evidence the Medical 
Officer has deposed that the pupils of the three men were dilated and that the 
mouths of the three men were smelling liquor. He has gone on to say that he 
could not depose whether the alcohol to which a reference was made in the three 
certificates given by him was medicated alcohol or otherwise. He has admitted 
in his evidence that he had taken notes of examination of the three persons, but 
the said notes were not produced by him in his evidence. He has then admitted 
that he has not taken any special training in order to find out whether alcohol 
is taken by a person or not, but he has deposed that he could speak about it by 
experience. Now, it is true that the notes of examination of the three accused 
as made by the Medical Officer on November 2, 1950, were not produced by him 
at the time of his evidence. But then it is to be remembered that he was not 
asked to produce those notes. Jf the defence had doubted whether he had taken 
any notes, or if the defence had felt that the result of the medical examination 
might have been in favour of the accused, it was up to the defence to call for 
the notes of the Medical Officer, but that was not done. No doubt, it is true 
that the certificates given by this witness also did not specify in what particular 
form alcohol was taken, but, in our opinion, it was not necessary to specify that 
point. Section 66(b) of the Bombay Prohibition Act makes penal a consumption 
of intoxicant and an intoxicant means, amongst other things, liquor, and alcohol 
in any form is certainly liquor. "Therefore, for the purpose of the present prosecu- 
tion, it was sufficient for the prosecution to lead evidence to show that alcohol 
was taken by the accused, and if it was the case of the accused that it was taken in 
a medicated form, it was up to them to prove it, as we have pointed out above. 
In our opinion, the certificates given by the Medical Officer on the very day con- 
stitute sufficient proof that alcohol was taken by all the accused on that date. 

Speaking about the evidence of the panchas who have been examined in this 
ease, Mr. Gokhale’s argument was that these were not panchas taken from the 
village of Rahimatpur itself, but were taken from Koregaon, a town situated 
eight miles away from Rahimatpur. It was contended by Mr. Gokhale that this 
was in violation of the provisions of s. 108 of the Code of Criminal Procedure. 
We have given a careful thought to this contention of Mr. Gokhale. However, 
if we turn to the evidence of the panch Shankar, we find that he, at any rate, 
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was an independent panch, and no matter whether he was taken from Koregaon 
or any where else, his evidence would certainly inspire the confidence of the Court. 
He has deposed that this was the first time that he was appearing in a Court 
as a witness and that he did not even know the Sub-Inspector Rege previously. 
These statements were not sought to be challenged in the cross-examination of the 
witness and therefore we must take them to be true, and taking them to be true, 
it would follow that the witness is an independent person, not subject to the 
influence of the police-officer who took him as a panch. If we rely on his evidence, 
it is quite clear that when the raid was made, two cups were lying in front of the 
three accused and a big bottle was in possession of accused No. 2 which was sought 
to be hidden by him in his dhoti. If we turn to the evidence of the other panch, 
namely, Kisan, we find that he is a motor driver, but that, by itself, in our opinion, 
is not a circumstance to discard his testimony. It is to be noted in particular 
about this man’s evidence that he does say that the accused were drinking wine 
at the time of the raid. In our opinion, there is no reason to discard that statement 
from his evidence, and if we read it in conjunction with the medical certificates 
given in this case, there is no doubt that on the date in question the three accused 
had drunk or consumed liquor. Therefore, on the question of fact also, we are 
unable to agree with the learned Sessions Judge that it is not proved by the pro- 
secution that the accused had drunk liquor. 

For the above mentioned reasons, we are of the opinion that this appeal filed 
by the State of Bombay must be allowed and the order of acquittal passed by the 
learned Sessions Judge in favour of the accused persons must be set aside. We 
convict all the accused of an offence under s. 66(5) of the Bombay Prohibition 
Act, and looking to the fact that this is the first conviction of the accused, we 
propose to give them the benefit of s. 92 of the Act. Accordingly, while convicting 
all the accused under s. 66(b) of the Bombay Prohibition Act, we, instead of sentenc- 
ing them to any term of imprisonment, direct that they be released on their execut- 
ng bonds with one surety each for Rs. 100 to appear and receive sentence when 
called upon during a period of one year and in the meantime to keep the peace 
and be of good behaviour. The accused must appear before the trial Court 
within a period of fifteen days from today in order to execute the bonds. 

Appeal allowed. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon' ble Mr. M.C. Chogla, Chief Justice, and Mr. Justice Bhagwati. 


SHIV BHAGWAN MOTI RAM SARAOJI v. ONKARMAL ISHAR DASS* 

Letters Patent, cl. 12—Suit for partition of movable and immovable property—Leave obtained under 
el. 12—Defendant residing outside jurisdiction of High Court—Part of movable property within 
jurisdiction but immovable property outside jurisdiction —W hether Court has jurisdiction to 
iry suit —Hindu law—Joint family business—Karla carrying on business—-Whether other 
co-parceners can be considered to be carrying on business within meaning of cl. 12—Court 
having no jurisdiction to entertain suit at date of its institution—Court invested with jurisdiction 
to try suit when it comes on for disposal—Court whether can assume jurisdiction to try sutt— 
Issue as to jurisdiction whether in all cases an issue of law. 

Plaintiff and defendants were members of a jomt Hindu family. The plaintiff filed a suit 
against the defendants in the High Court for partition of movable and immovable properties 
of the joint family. Leave to file the suit was obtained by the plaintiff under cl. 12 of the 
Letters Patent. The defendants were resident outside the jurisdiction of the High Court, 
though the plaintiff and defendant No. 1 as members of the joint family carried on the 
joint family business within its jurisdiction. A part of the movable properties was within 
jurisdiction, but the immovable properties were situated outside the jurisdiction of the 
Court. On the question whether the Court had jurisdiction to try the suit :— 

Held, that the Court had jurisdiction to try the suit to the extent that it sought for parti- 
tion of movable property situated within jursidiction, and with leave granted under cl. 12 of 
the Letters Patent the Court had also jurisdiction to partition movable property belonging 
to the joint family outside jurisdiction, and 


* Decided, October 8, 1951. O. C. J. Appeal No. 24 of 1951: Suit No. 987 of 1947. 
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that the suit to the extent that it related to the partition of immovable property situated 
outside jurisdiction being a suit for land was liable to be dismissed. 

Seshagiri Rau v. Rama Rau,’ Abdul Karim Sahib v. Badrudeen Sahib,* and Kantilal 
K. Kapadia v. Jayantilal K Kapadia,’ followed. 

Jairam Narayan Raje v. Atmaram Narayan Rajet, referred to and explained. 

When a joint Hindu family has a business, in order to determine who carrier on the business, 
what has to be ascertained is who is the actual contracting party in relation to the transactions 
entered into in the course of the business, If the karta is carrying on the business, then he is 
the contracting party. It may be that other major coparceners may associate themselves 
with the karta in the conduct of the business, in which case they may also be treated as 
contracting parties and may make themselves personally liable for the debts contracted, It 
may also be that the other adult coparceners, by their conduct, may hold themselves out 
as contracting parties, in which case they also would be personally liable. It is only these 
coparceners that can be considered to be carrying on business within the meaning of el. 12 
of the Letters Patent. But ifthe joint family business is carried on by the karta alone, 
the other members of the family cannot be said to be carrying on business within the 
meaning of that clause. 

Goswami Shri Girdhariji v. Shri Govardhan Lalji,® followed. 
Tarabai v. Chogmal,* dissented from. 

Kirpa Ram v. Mangal Sen’ and Lala Lachhman Das v. Commissioner of Income Tas, 
Punjab, N.-W. F. and Delhi Provinces, Lahorc,? explained. 

Annamalai Chetty v. Murugasa Chetty,” referred to. 

No party has a vested right to a particular proceeding or to a particular forum. 

All procedural laws are retrospective unless the Legislature expressly states to the contrary. 
Therefore, procedural laws in force must be applied at the date when a suit or proceeding comes 
on for trial or disposal. 

If the Court has jurisdiction to try the suit when ıt comes on for disposal, it cannot refuse 
to assume jurisdiction by reason of the fact that it bad no jurisdiction to entertain it at the 
date when it was instituted. 

Gangaram v. Punamchand,” referred to. 

It is open to a Court to take the view that, even if the plaintiff were to establish all the 
facts alleged by him, the Court would have no jursidiction. In that view of the matter, a 
preliminary issue on a demurrer will arise, and that would undoubtedly be an issue of law. 
But there may be a case where an issue as to jurisdiction would require leading of some evi- 
dence, in which case an issue of jurisdiction would raise a mixed question of law and fact. 
Such an issue may be tried as a preliminary issue, or 1t may be tried as an issue along with 
other issues. This would depend upon whether the evidence with regard to jurisdiction 
sould be separated from the evidence on other issues. Therefore, it would not be correct 
.to say that in all cases an issue as to jurisdiction is necessarily an issue of law. 

Sowkabai v. Sir Tukojirao Holkar, referred to. 

Per Bhagwati J.:—The existence of the movable properties is a part of the cause of action, 
and if that cause of action has nrisen within the Jurisdiction of this Court by reason of the 
situs or location of the movable properties within the local hmuts, this Court would have 
jurisdiction to entertain the suit for partition of the movable properties witbin jurisdiction. 
Looking at the matter from this point of view ıt is clear that tlus Court has jurisdiction to 
entertain the suit for partition of movable properties which are situated within juridiction, 
and with leave granted under cl. 12 of the Letters Patent it would also have jurisdiction to 
partition movable properties belonging to the joint family outside jurisdiction. The suit 
for partition of movable properties would be comprised within the category of “all other 
eases” mentioned in the latter part of cl. 12 of the Letters Patent, and, that being so, a part 
of the cause of action having arisen within jurisdiction, this Court would have jurisdiction to 
entertain the suit for partition of movable properties even outside jurisdiction with leave 
under cl, 12 of the Letters Patent being granted. 

Onz Ramlal died at Amritsar in 1881, leaving two sons Ganpatrai and Ishwardas 
who formed a joint Hindu family. Shivbhagwan (plaintiff) and his sons (defend- 
ants Nos. 7, 8 and 9) represented the branch of Ganpatrai and Onkarmal (defendant 

. No. 1) and others (defendants Nos. 2 to 6) represented the branch of Iswardas. 


1 (1896) I.L.R. 19 Mad. 448. 7 [1922] A. I. R. All. 867. 

2 (1904) I. L. R. 28 Mad. 216. 8 (1947) L. R. 74I. A. 277, 

8 (1989) O. C. J. Suit No. 558 of 1938, 8. C. 50 Bom. L. R. 548. 
decided by Kania J., on July 18,1989 (Unrep.). 9 (1908) L. R. 80 I. A. 220, 

4 (1880) I. L. R. 4 Bom. 482. 8. C. 6 Bom. L. R. 494. 

5 (1898) I. L. R. 18 Bom. 294, e.c. 10 (1890,I. L. R. 21 Bom. 822. 

6 [1982] A. I. R. Nag. 114. n (19815 84 Bom. L. R. 6. 
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The plaintiff who resided at Amritsar filed the present suit on April 5, 1947, 
against the defendants who were residing &t Amritsar and Cawnpore in the High 
Court of Bombay, after obtaining leave under cl. 12 of the Letters Patent. The 
following substantive reliefs were asked for in the suit :— 

(a) that it may be declared that the document dated April 15, 1944, is void and inoperative 
and does not affect the rights of any of the parties thereto ; 

(b) that the said document may be cancelled and set aside ; 

(c) that all the properties mentioned ın exh. E annexed to the plaint and in paragraphs 18 
and 14 of the plaint may be declared to belong to the joint family of the plaintiff and the defend- 
ants ; 

(d) that defendant No. 1 be ordered to discover on oath all the properties and businesses belong- 
ing to the plamtiff and defendant No. 1 as members of the joint undivided Hindu family or as 
co-owners or as partners either by themselves or in partnership with others ; 

(e) that it may be declared that the said jomt family was dissolved on the date of the filing of 
the suit or on such other date as the Court may determme ; 

(f) that all the surt properties and businesses be partitioned and the shares of the parties 
therein may be ascertained and secured to them by and under the directions of the Court ; 

(g) that for the aforesaid purposes all directions may be given, enquiries made and accounts 
taken ; 

(A) that defendant No. 1 be ordered to render an account as mentioned in paragraph 16 
of the plait ; 

(1) that defendant No. 1 be ordered to account for the sale proceeds of the properties mention- 
ed in exh. F attached to the plaint and 1n paragraph 17 of the plaint ; and 

(7) that in the alternative in any event it may be declared that the properties not specifically 
mentioned in the document dated April 15, 1944, belong to the joint family of the plamtiff and 
defendant No. 1, as members of a jomt and undivided Hindu family or as co-owners or as partners 
and that the same may be ordered to be partitioned. 

The averments made in the plaint were substantially that defendant No. 1 
managed the affairs of the joint family during the minority of the plaintiff and 
even after he attained majority on October 27, 1987. In the month of April 
1944 defendant No. 1 represented to the plaintiff that it would be necessary for 
him and the plaintiff to execute a document “for purposes of income tax," 
and that he was getting & document prepared for that purpose. "Thereafter 
defendant No. 1 got prepared a document in Urdu, which purported to be a deed 
of partition and/or release and the plaintiff was asked to sign it. At that time 
defendant No. 1 assured the plaintiff that the document was not intended to be 
operative or to be acted upon, and that even after the execution of the deed the 
plaintiff and defendant No. 1 would continue to be members of the joint family, 
and that the properties would continue to be the properties of that joint family. 
The plaintiff signed the document, and the same was registered. The plaintiff 
was at that time 24 years old, he was ‘ partially literate,’ and had no experience 
** of the affairs " and had no knowledge of the joint family and of the businesses 
carried on by the joint family and of the scope and the extent thereof, and also 
he had complete and implicit trustin defendant No. 1, who had been managing 
the joint family properties and businesses as a head of the joint family, and 
defendant No. 1 was in & position to dominate the will of the plaintiff, and in 
fact had complete influence and control over the plaintiff. Defendant No. 1 
stood in a fiduciary relation to the plaintiff. In pretended pursuance of the said 
document defendant No. 1 purported to make payment of Rs. 4,50,000 to the 

laintiff and made the plaintiff start a new business in the name of Ganpatrai 
Slisbhagsten at Amritsar and subsequently at Cawnpore. The plaintiff then 
came to know that defendant No. 1 wanted to take dishonest advantage of the 
document dated April 15, 1044, by treating the same as representing a genuine 
transaction which it did not in fact do, and there was correspondence between 
the parties. The plaintiff submitted that the document was invalid and inopera- 
tive and of no effect and was not binding, firstly, because it was procured by undue 
influence and by taking undue advantage of the fiduciary relationship subsisting 
between defendant No. 1 and the plaintiff, secondly, that it was obtained by 
misrepresentations, thirdly, that the document was got executed by the plaintiff 
without giving him any opportunity of obtaining legal advice, fourthly, that 
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defendant No. 7 was conceived but was not born at the time of the execution 
of the doeument, and that the plaintiff had no right to deal with, relinquish, 
or transfer his interest in the properties and businesses of the joint family, and 
fmally, that the partition andor release purported to be effected by the said 
document was grossly unfair and unconscionable. The value of all the assets 
of the joint family, including the value of all the businesses of the joint family, 
at a conservative estimate was about Rs. 50,00,000, whereas the document 
purported to give to the plaintiff only Rs. 5,60,000 in full satisfaction of his half 
share, and that the plaintiff was entitled to obtain a half share in all the properties 
in the possession of defendant No. 1, and for that purpose he was entitled to call 
upon defendant No. 1 to disclose all the properties and businesses belonging to the 
joint family. On these averments the plaintiff claimed the reliefs set out above. 

Defendants Nos. 1, 2, 8, 4 and 6 contended, inter alia, that the Court had no 
jurisdiction to try the suit and the leave obtained by the plaintiff under cl. 12 
of the Letters Patent wasobtained on “false grounds." At thetrialcounsel for the 
defendants prayed for revocation of the leave granted to the plaintiff under cl. 12 
of the Letters Patent. Defendants Nos. 1 to 4 and 6 raised other issues, but the 
issue as to jurisdiction was directed to be tried as a preliminary issue. 

Shah J. held that the Court had no jurisdiction to try the plaintiff's suit, and on 
that ground he dismissed it. In the course of his judgment, delivered on February 
5, 1951, his Lordship observed as follows :— 


SHAH J. "The plaintas framed appears to combine different grounds in support of 
the claim to obtain a decree for partition of the propertiesin suit: (1)it isa suit for 
partition of the joint family property on the averments that there was no partition 
and that the family has continued joint; and that, even though thereis a registered 
deed dated April 15, 1944, which purports to partition the joint family estate 
and which mutually relinquishes the right of one party in the property in possession 
of the other, it was agreed between the parties that that document was not to 
be operative and was to be treated as a sham document executed only for the 
“ purposes of income tax "; see paragraphs 8 and 12(b) of the plaint; (2) that the 
plaintiff was an inexperienced young man and defendant No. 1 occupied a 
fiduciary position qua the plaintiff, and that by taking wrongful advantage 
of his position dominated the plaintiff’s will and induced the plaintiff to execute 
the document and hence the document was voidable and the partition was liable 
to be set aside ; see paragraphs 8 and 12 (a) and (c) of the plaint ; (8) that the suit 
was substantially one for reopening a partition inasmuch as extensive properties 
were not brought into hotchpot, and that the plaintiff was by misrepresentation 
induced to agree to the partition only of a few of the properties ; see paragraphs 
13, 14 and 16 of the plaint. Mr. M. V. Desai on behalf of the plaintiff has stated 
in opening his case that his client's case is that there was in fact no partition, and 
that the deed of partition dated April 15, 1944, was a sham transaction, 
which, it was agreed, was not to be and was not intended to be acted upon. 
Mr. Desai stated that the other allegations regarding misrepresentation and exercise 
of undue influence over the plaintiff made in the plaint are incidental to that case 
and are only made to indicate the circumstances in which the plaintiff came to 
believe a representation of defendant No. 1, that the deed was not to be or not 
intended to be acted upon and was merely a nominal document. According to 
Mr. M. V. Desai substantially the claim in suit is a claim for partition on the foot- 
ing that there has been no severance of the joint family status. 

Paragraph 28 of the plaint sets out the reasons relying on which the plaintiff 
contends that this Court has jurisdiction to try the suit. The averments in 
that paragraph are as follows: 

“The Plaintiff says that the business in the name and style of Ramlal Ganpatrai was and is 
being carried on in Bombay by the Plaintiff and Defendant No. 1 as members of a joint and 
undivided Hindu family and in partnership with outsiders and the shares ofthe Plaintiff and 
defendant No. 1 are ancestral joint family in their hands, The Plaintiff says that all the Defend- 
ants carry on business in Bombay. The said business bas considerable assets in Bombay. The 
said document purports to affect the said business and its assets in Bombay. The said document 
has been obtained by fraud and in breach of trust and the plaintiff is entitled to have the same 
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set aside and cancelled in Bombay and a material part of the cause of action has arisen in Bombay. 
The Plaintiff submits that with leave granted under cl. 12 of the Letters Patent this Honoura- 
ble Court has jurisdiction to entertain this suit and grant all the reliefs mentioned in the plaint . 
Without prejudice to the aforesaid contention, and in the alternative, the Plaintiff submits that 
with such leave granted under cl. 120f the Letters Patent this Honourable Courtin any event 
has jurisdiction to set aside the said document and grant reliefs in respect of all moveable pro- 
perties including the immoveable properties which are held to be assets of any partnership.” 

An analysis of the grounds on which the plaintiff claims that this Court bas juris- 
diction to try the suit may be stated as under : 

(a) that all the defendants carry on business in Bombay inasmuch as the 
business of the joint family is carried on in Bombay and that business has consider- 
able assets in Bombay ; 

(b) that the deed of partition dated April 15, 1944, purports to affect 
the business and its assets in Bombay, and the plaintiff is therefore entitled to 
have the deed set aside in Bombay, and therefore a material part of the cause 
of action has arisen in Bombay ; 

(c) that the Court is entitled to set aside the deed dated April 15, 1944, 
on the averments made in the plaint and to grant relief in respect of all proper- 
ties including the immoveable properties which are held to be the assets of the 
partnership, and under leave granted under cl 12 of the Letters Patent the 
Court is entitled to entertain and try the suit. ^ 

Now, the jurisdiction of this Court to entertain and try suits in the exercise of 
its ordinary original jurisdiction is derived from cl. 12 of the Letters Patent. 
There was at one time & view prevailing that, apart from cl. 12 of the Letters 
Patent, this Court has equitable jurisdiction to try suits. In His Highness Shrimant 
Maharaj Yeshvantrav Holkar v. Dadabhai Cursetj$ Ashburner’ Sir Charles Sargent 
appeared to lay down that the High Courts in India have all the powers 
of a Court of Equity in England for enforcing their decrees in personam. 
The view that has prevailed in this Court in later cases is, that jurisdiction 
of the Court is derived only from cl. 12 of the Letters Patent, but in 
construing the provisions of cl. 12 of the Letters Patent it should be assumed 
that the equitable jurisdiction which the High Court in England exercises in 
respect of property situate outside its jurisdiction but exercisable against a de- 
fendant within the realm was preserved: see Khandesh Mills Co. v. Moolji Jaitha 
€& Co. The decision in that case was taken to the Federal Court, and the 
judgment of the Federal Court is reported in Messrs Moolji Jaitha and Company 
v. The Khandesh Spinning and Weaving Mills Company Limited? The 
learned Judges of the Federal Court were of the opinion that the question as to 
the jurisdiction had to be decided on the construction of cl. 12 of the Letters 
Patent. Kania C. J. and Patanjali Sastri J. were of the opinion that in construing 
the provisions of cl. 12 of the Letters Patent the equitable jurisdiction of the 
High Court in England should be taken into consideration. Mahajan and 
Mukherjea JJ. were of the opinion that the question of the jurisdiction of a Court 
could be decided on the plain terms of cl. 12 of the Letters Patent unfettered by 
any considerations as to the itable jurisdiction the High Court in England 
possesses. Fazl Ali J. expressed the view that the appeal to the Federal Court 
was not maintainable because there was no proper certificate issued by the 
High Court. In view of the fact that there is an equal division of opinion in the 
Federal Court on the question whether in the construction of cl. 12 of the 
Letters Patent the equitable jurisdiction of the High Court in England should be 
taken into consideration, I am bound by the decision of this Court reported in 
Khandesh Mills Co. v. Moolji Jaitha & Co. But the question, whether the 
equitable jurisdiction of the High Court is jurisdiction similar to the equity 
jurisdiction of the High Court in England is not of very great importance in the 
present case. 

It was faintly argued by Mr. M. V. Desai on behalf of the plaintiff that when the 
plaintiff is claiming to have the deed of April 15, 1944, set aside and some 
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of the defendants are residing within the jurisdiction of this Court, and substantially 
the order of cancellation of the deed is claimed against them, this Court would 
have jurisdiction in the exercise of its equitable jurisdiction to entertain sthe suit. 
But as accepted by the learned counsel himself, the suitisin substance for partition 
of the joint family property and is not for any equitable relief. The plaintiff 
claims that a document which would otherwise stand in his way in obtaining a 
decree for partition is not binding upon him, inasmuch as it was agreed, according 
to his contention at the time of the execution of the document, that it was not to 
be operative, and that he was induced to execute the document and believed in 
the representation made by defendant No. 1 that it would not be acted upon. 
The plaintiff has alleged that he was so induced to believe in the representation 
by reason of his youth and inexperience and by reason of the fact that defen- 
dant No. 1 was the manager of the joint family and wasin a position to dominate 
his will and also that defendant No. 1 stood in a fiduciary relationship to 
him. The primary object of the suit being one for partition of the properties 
alleged to be of the ownership of the joint family on the footing that there has been 
no severance of the joint family status between the plaintiff’s branch and the 
branch of defendant No. 1, no question of equitable relief arises, The question 
that falls to be decided is whether this Court has jurisdiction to try this suit as 
a suit for partition. 

Tho plaintiff has averred in his plaint that defendant No. 1 is carrying on 
business in Bombay. He has also averred that there are several businesses 
belonging to the joint family in Bombay. The plaintiff has given a list of 
- properties and businesses alleged to pe to the joint family, so far as he is 

aware. That list is to be found in Schedule E annexed to the plaint. 
Schedule E classifies the properties into (1) cash, jewellery and ornaments, 
stock in trade and goods of about the value of Rs. 85,00,000, (2) businesses carried 
on by the joint family in various places such as Karachi, Bhatinda, Gangasagar, 
Amritsar, Indore, and Bombay. The Bombay businesses are stated to have been 
carried on in the name of Ramlal Ganpatrai and Ramlal Ishardas, and (8) 85 items 
of immoveable property. The only immoveable property in that list in the 
Bombay State is item No. 21, ‘a vacant land at Vikroli (Bombay) of the value 
of about Rs. 6,00,000' : all the other immovable properties are either in Amritsar 
or Karachi or in the United Provinces or in the Bikaner State. 

Mr. M. V. Desai on behalf of the plaintiff has sought to support his argument 
that this Court has jurisdiction to try the suit on five different grounds: (1) that the 
defendants carry on business in Bombay, (2) that a part of the immoveable property 
claimed in suit to be the joint family property is at present situate within the 
ordinary original civil jurisdiction of this Court, and by reason of leave granted 
under cl. 12 of the Letters Patent, this Court has jurisdiction to entertain and 
try the suit with regard to all the properties, and in any case in so far as it relates 
to the relief for partition of the immoveable properties, (8) that inasmuch as 
defendant No. 1 is carrying on business in Bombay and there are assets of that 
business in Bombay, there is a part of the moveable property situate within 
the ordinary original civil jurisdiction of this Court. A part of the cause of ac- 
tion has therefore arisen in Bombay, and that by reason of leave granted under 
cl. 12 of the Letters Patent this Court has jurisdiction to entertain and try 
the suit, (4) that even if the Court cannot grant relief with regard to immoveable 
property, if it is held that at the date of the filing of the suit there was no immove- 
able property within the limits of the ordinary original civil jurisdiction of this 
Court, the Court is still entitled to grant relief in respect of moveable property 
as part of the moveable property is situate within the limits of the ordinary 
original civil jurisdiction of this Court, and (5) that inasmuch as the relief for the 
cancellation of the deed dated April 15, 1944, is asked for, and, if granted, 
that relief will operate on property within the limits of the ordinary original 
civil jurisdiction of this Court, the Court has jurisdiction to entertain the suit. 

The Court's jurisdiction to entertain suits is limited to the provisions of cl. 12 
of the Letters Patent. That clause is not easy to construe. At least three 
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different ways have been suggested; see the judgment of Mr. Justice Tendolkar 
in Khandesh Mills Co. v. Moolji Jattha and Co. But the generally accepted con- 
struction of that clause is that the High Court is entitled to entertain suits for 
land or other immoveable property where the land or immoveable property is 
situate within the jurisdiction wholly, or where leave is obtained, in part, and in 
all other cases, where the cause of action bas arisen within the jurisdiction of 
the Court wholly or when leave is obtained, in part, or if the defendant at the time 
of the commencement of the suit shall dwell or carry on business or personally 
work for gain within such limits. According to that construction suits are, for 
purposes of jurisdiction, classified as suits for land, and other suita, and a suit for 
land can only be tried if the land is situate within the jurisdiction wholly, or 
where leave is obtained, in part. In other classes of suits the Court has jurisdiction, 
if the cause of action has arisen within the limits wholly, or where leave is obtained, 
in part or where the defendant at the commencement of the suit dwells, or carries 
on business, or personally works for gain within the jurisdiction. It is unneces- 
sary in this case to decide the question whether the other view propounded, viz. 
that the residence of the defendant irrespective of the nature of the suit is decisive 
of the jurisdiction of the Court under cl. 12 of the Letters Patent, is the correct 
‘one. If on the view taken by me all the defendants were dwelling in Bombay, 
or were carrying on business in Bombay, or were personally working for gain 
within the local limits of the ordinary original jurisdiction of the Court, the ques- 
tion whether this suit could be entertained and tried by this Court, notwith- 
standing that it was a suit for land in so far as it prayed for partition of immovable 
property, would have arisen. But on the averments made in the plaint and the 
statement made at the bar by the learned counsel on behalf of the plaintiff, to 
which I will presently refer, it is clear that all the defendants do not dwell within 
the local limits of the ordinary original jurisdiction of this Court, nor do they carry 
on business or personally work for gain within such limits. As mentioned in the 
cause title of the plaint, defendants Nos. 2, 8, 4, o and 6 reside at Amritsar, defendant 
No.9 resides at Cawnpore, defendants Nos. 7 and 8 are minors, and the Second Assis- 
tant Master of this Court has been appointed their guardian ad litem. It is not stated 
in the plaint that all the defendants reside in Bombay. The expression ‘defendant’ 
as used in cl. 12 of the Letters Patent means all the defendants, when there are 
two or more defendants to a suit. It is not sufficient that one of the defendants 
should dwell or carry on business within the local limits or should personally work 
for gain within the local limits of the ordinary original] jurisdiction of the High 
Court: see Hadjee Ismail Hadjee Hubbeeb v. Hadjee Mahomed Hadjee Joosub : 
Rohima Bye v. Hadjee Mahomed Hadjee Joosub?. 


Mr. M. V. Desaionbehalfof the plaintiff has conceded that all the defendanta do 
not dwell within thelocal limits of theordinary original jurisdiction of this Court, nor 
do they personally work for gain within that jurisdiction of this Court, Mr. Desai 
has, however, argued that all the defendants carry on business within the local 
limita of the ordinary original jurisdiction of this Court. He submits that on the 
averments made in the plaint defendant No. 1 is the manager of the joint family, 
and carries on business for and on behalf of defendants Nos. 2 to 9. Mr. Desai 
contends that, when the business is carriedon by defendant No. 1 for and on 
behalf of the joint family, and on the avernments made in the plaint the plaintiff 
and all the defendants are members of a joint and undivided Hindu family, they 
must be deemed to have been carrying on business within the local limits of the 
ordinary original jurisdiction of this Court, and this Court, therefore, has jurisdiction 
to entertain and try the suit, It is conceded by the learned counsel on behalf of 
the plaintiff that none of the defendants, excepting defendant No. 1, actually 
carry on business within the local limita of the ordinary original jurisdiction of this 
Court. In paragraph 28 of the plaint it is stated that all defendants carry on 
business in Bombay. I desired to examine the plaintiff under O. X, r. 2, of the 
Civil Procedure Code, for obtaining clarification of that statement, because the 
statement could not be literally true. I was informed by Mr. M. V. Desai that the 
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plaintiff was not present in Court, but what the plaintiff intended to convey by that 
avernment was that defendant No. 1 carried on business on behalf of all the 
defendants and the plaintiff as manager, and therefore all the defendants were 
carrying on business in Bombay. 

Mri M. V. Desai argues that inasmuch as defendant No. 1 is a manger of a 
joint and undivided Hindu family and carries on business in Bombay, the other 
defendants must be deemed to be carrying on business through him or through his 
agency. Now, it is true that a person in order to carry on business at a place need 
not carry it on personally. The phrase ‘carries on business’ as used is distinct from 
the phrase ‘personally works for gain’. The phrase ‘carries on business’ does not 
involve the doing of any personal effort, and a person may carry on business in a 
place through an agent or a manager or by his servants without even going to that 
place. The idea of carrying on business involves control over a commercial under- 
taking coupled with a direct interest in the profits or loss of that business. The 
business may be carried on by a special agent of the person who is carrying on 
business, though the agent must be an agent in the strict sense of the term, and some 
essential part of the business must take place at the place where the person is said 
to be carrying on business. The manager of a joint Hindu family is, however, not an 

' agent satisfying the requirement that “an agent must be an agent in the strict 
sense of the term.” 

Mr. M. V. Desai has referred to a decision of the Lahore High Court reported in 
Jamnadas v. Murli Dhar* where it appears to have been held that all members of a 
joint Hindu family are deemed tobe carrying on business, within the meaning ofs. 20 
ofthe Civil Pro e Code, where the manager of the joint family carries on business. 
Tt is a judgment of a division bench of which Sir Shadi Lal was a member. But 
the judgment does not refer to the earlier decision of the Privy Council in which 
a contrary view has been taken: Annamalai Chetty v. Murugasa Chetty’. Yn 
that case their Lordships of the Privy Council held that a person is not deemed to 
be carrying on business at a place merely because the manager of the joint family 
to which he belongs carries on business at that place. The facts of that case were 
that one Annamalai Chetty filed a suit against one Murugasa Chetty in Pondicherry, 
‘a, part of the French territory, on a promissory note and obtained a judgment ex 
parte. The plaintiff having failed to obtain satisfaction of his claim in the Pondi- 
cherry Court, and the defendant firm having been adjudicated an insolvent by the 
Pondicherry Court, the plaintiff filed a suit against Murugasa Chetty on the 
judgment obtained by him in the Pondicherry Court, in the District Court of 
South Arcot, in the Madras Presidency. The defendant’s receiver contended, 
inter alia, that the South Arcot District Court had no jurisdiction to 
entertain the suit. There was no evidence in that suit that the defendant ever 
dwelt in British India, nor was there any evidence that the cause of action or a 
part of the cause of action arose from any transaction which had taken place in 
British India. But it was proved that the defendant Murugasa Chetty had rela- 
tives and asharein property in British India, and that his cousin named Kandasami 
Chetty managed this property and paid a share of the income to him. The 
learned District Judge of South Arcot, who tried the suit, found that the defendant 
Murugasa Chetty did carry on business in British India in Cuddalore, where the 
action was commenced. In appeal to the High Court at Madras it was held that 
the defendant did not carry on businéss in British India where the action was 
commenced. An appeal was taken to the Pricy Council by the plaintiff. Their 
Lordships of the Privy Council observed that the District J ui had fallen into an 
error in treating Kandasami Chetty as an agent of the defendant M 
Chetty. They observed that Kandasami Chetty's acts and the payments to the 
defendant Murugasa Chetty were all attributable to his being the manager of the 
joint family property in which the defendant had a share; and their Lordships 
of the Privy Council agreed with the High Court in holding that "such, person is 
not an agent of the members of the family so as to make them liable to be sued as if 
they were principals of the manager. The relation of such persons is not that of a 
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principal or agent or of pale it is much more like that of trustee and 
cestui cue trust". Their Lordships held that Kandasami could not be regarded 
as an agent of the defendant Murugasa Chetty and the South Arcot Court had 

' no jurisdiction to entertain the suit. The judgment of the Privy Council to 
which I have made reference is an authority for the proposition that the ‘Court 
within the jurisdiction of which the manager of a joint Hindu family is carrying on 
business out'of which the other members of the joint family obtain a benefit is 
not competent to entertain and try a suit against members other than the 
manager on the ground that they carry on business at the place where the manager 
of the joint family carries on business. The plaintiff is, therefore, not entitled to 
rely upon the averment made in the plaint that defendant No. 1 is carryng on 
business in Bombay in order to enable him to file the present suit in this Court. * 

Mr. M. V. Desai on behalf of the plaintiff has argued that the case before their 
Lordships of the Privy Council was on very special facts and did not lay down any 
general proposition. Mr. Desai submits that it does not appear from the judgment 
of the Privy Council that Kandasami was carrying on business for and on behalf 
of the joint Hindu family. He says that Kandsami was a manager of the joint 
family and that he was carrying on business, but there is nothing in the judgment of . 
the Privy Council to show that he was carrying on business for and on behalf of the 
family. Iam unable to accept that submission. It appears from the judgment of 
their Lordships of the Privy Council that they considered the question, whether 
the Judge of the District Court of South Arcot was right in holding that 
that Court had jurisdiction to entertain the suit because the defendant carried on 
business through an agent within the local limits of the ordinary original jurisdic- 
tion of that Court; and they held that a manager of a joint Hindu family could not 
be deemed to be such an agent of the other members of the joint family. 

Therefore, it must be held that all the defendants do not carry on business in 
Bombay, and the plaintiff is not entitled to rely upon the allegation that defen- 
dant No. 1 is carrying on business in Bombay in order toenable him to file this suit 
in this Court. T eei not, therefore, consider the question whether the residence 
alone or the carrying on of business within the local limits of the ordinary original 
jurisdiction of this Court enables the plaintiff to institute a suit for partition of 
joint family property not situate within the local limits of the ordinary original 
jurisdiction of this Court. 

A suit for partition of immoveable property is a suit for land. It affects directly 
an interest in land; and whatever may be the difference of opinion between the 
various High Courts as to the meaning of the expression ‘suit for land’, there is no 
difference of opinion that suits for partition of land and suits for declaration of 
title to the land are ‘suits for land’ and will not be entertained by a Court, if the land 
is outside the limits of the ordinary original jurisdiction of the Court. It is 
true that if in a suit partition of immovable properties belonging to a joint 
Hindu family is claimed, and one or more of them is or are situate within the local 
limits of the ordinary original jurisdiction of the High Court, then the plaintiff may 
with leave obtained under cl. 12 of the Letters Patent file a suit for partition of all 
the properties in the High Court. 

Mr. Desai on behalf of the plaintiff concedes that if all the immovable properties 
were situate outside the local limits of the ordinary original jurisdiction of this 
Court, his suit would not be maintainable by the Court. Mr. Desai, however, 
refers to sch. E annexed to the plaint, and specially to item No. 21, ‘a vacant 
land at Vikroli’ of the value of Rs. 6,00,000, which, according to the plaintiff, is a 
property belonging to the joint family, and submits that the plaintiff is entitled 
to file a suit for partition of the immovable properties of the joint family wherever 
they are situate with leave obtained under cl. 12 of the Letters Patent. In view of the 
fact that there was a vague statement made in the plaint about the existence of a 
vacant plot of land at Vikroli (Bombay) of the value of about Rs. 6,00,000, which 
is stated to have been ‘concealed’ by defendant No. 1 at the time of the partition, 
-I called upon Mr. Desai to file extracts of the Record of Rights, which should have 
been filed along with the plaint. Those extracts have mow been filed, and it does 
appear that at the date of the institution of the suit there was some agricultural land 
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situate within the limits of the village of Vikroli, which was standing in the names 
of defendant No. 1 and his partner. 

In my judgment, however, the fact that, that property stood in the name of 
defendant No. 1 does not assist the plaintiff. At the date when the suit was filed, 
the village of Vikroli was not within the local limits of the ordinary original juris- 
diction of this Court. Originally the ordinary original jurisdiction of this Court 
was confined to the town and island of Bombay, but by enactment of the 
Greater Bombay Laws and the Bombay High Court (Declaration of Limits) 
Act, XVII of 1945, the jurisdiction was extended to the areas for the time being 
comprised in Greater Bombay. The expression ‘Greater Bombay’ was defined as 
‘the areas for the time being specified in Schedule A attached to the Act.’ The 
village of Vikroli was not included in the list of villages mentioned in part IT 
of the schedule; and it is not and cannot be contended that it was a part of the 
limits of the Municipal Boroughs of Bandra, Parle-Andheri and Kurla or of the 
Municipal Districts of Ghatkopar-Kirol and Juhu. It was only in the year 1950 
by an amending Act called the Greater Bombay Laws and the Bombay High Court 
(Declaration of Limits) (Amendment) Act, VIII of 1950, that the village of Vikroli 
was included within the limits of the Greater Bombay area, 

Mr. Desai has contended that eventhough this Court had no jurisdiction to 
entertain the suit when filed in the year 1947, the date on which the suit comes on 
for hearing the village of Vikroli is incorporated in the area of Greater Bombay, and 
this Court has jurisdiction to try the suit in respect of lands situate at Vikroli, 
and the Court is bound to try the suit notwithstanding the initial defect in the 
institution of the suit. According to Mr. Desai, the leave granted under cl. 12 of 
the Letters Patent must have effect, and even if it was erroneously granted, 
this Court is bound to proceed with the suit. According to Mr. Desai, jurisdiction 
is a matter of procedure, and once the Greater Bombay Laws and “the Bombay 
High Court (Declaration of Limits) Act, XVII of 1945, was amended so as to in- 
elude the village of Vikroli within the local limits of the ordinary original jurisdic- 
tion of this Court, the amending Act must be deemed to have retrospective opera- 
tion. In support of his submission Mr. Desai has referred to several authorities, 
but I am spared from the necessity of considering the question whether jurisdiction 
to entertain is a mere matter of procedure so that a subsequent enactment 
which incorporates an area within the local limits of the jurisdiction of the 
Court will have the effect of retrospectively validating a suit which the Court 
had otherwise no jurisdiction to entertain. It is also unnecessary for me to 
consider whether the leave granted under cl. 12 of the Letters Patent at the time 
when it could not have been granted for the instituion of a suit in this Court will 
operate when by subsequent legislation an area is added to the jurisdiction of 
the Court and leave nted after that date would have enabled this Court to 
entertain the suit. It is clear from the provisions of s. 7 of the amending Act, 
VIII of 1950, which incorporates the village of Vikroli within the local limits of the 
ordinary original jurisdiction of this Court, that the proceedings which are pending 
immediately before the date on which the Act comes into' force, in any civil or 
criminal Court, or before any tribunal, public authority or officer shall be continued 
in that Court, or before that tribunal, authority or officer as if the amending Act 
had not been passed. Consequently, the question whether this Court has jurisdic- 
tion to entertain the suit will have to be resolved by reference to the law as it stood 
prior to the amendment of the Greater Bombay Laws and the Bombay High 
Court (Declaration of Limits) Act, XVII of 1945, by the Greater Bombay Laws and 
the Bombay High Court (Declaration of Limits) (Amendment) Act, VIII of 1950. 

If the only property which it is contended is within the local limita of the ordinary 
original jurisdiction of the High Court of Bombay, was not at the time of the insti- 
tution of the suit within the local limits of the ordinary original jurisdiction of 
this Court, then this Court had no jurisdiction by reason of Act VIII of 1950 to 
sides the suit, and the suit with regard to the immovable property must stand 

ismissed. 

As stated by Sir Dinshah Mulla in his Civil Procedure Code in the commentary on 
cl. 12 of the Letters Patent under the heading “Al other cases, suits for partition 
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of movable and immovable property situate wholly outside the jurisdiction," 
the words ‘all other cases’ do not include cases other than suits for immovable plus 
movable property. They refer to cases in which immovable property is not in- 
volved ; hence if A sues B for partition of movable and immovable property and 
immovable property is situate wholly outside the jurisdiction of the Court, the 
Court has no power to grant leave to sue for such property. In support of 
that statement Sir Dinshah Mulla has referred to the decisions in Jairam Narayan 
Raje v. Aimaram Narayan Rajet (to which I will presently refer), Hara Lal 
Banerjee v. Nitambini Debi? and Seshagiri Rau v. Rama Raw). That statement of 
law is not challenged by Mr. Desai. 

Mr. Desai argued that, even if this Court had no jurisdiction to entertain the suit 
with regard to immovable property, he should be allowed to omit from the plaint 
those paragraphs which relate to immovable property and should be allowed to 
prose with the suit with regard to movable property only, and he relies for 
that course upon the authority of the case reported in Abdul Karim Sahib v. 
Badrudeen Sahib‘. Y would have granted leave to the plaintiff to amend his 
plaint so as to omit reference to the claim for partition of immovable property 
and to confine it to partition of movable property only, if I. were satisfied 
that this Court would have jurisdiction to entertain the suit with regard to partition 
of movable property. Clause 12 of the Letters Patent makesa distinction between 
‘suits for land or immovable property’ and ‘all other cases’. The scheme 
of that clause is that suits for immovable property must be filed within the local 
limits of the ordinary original jurisdiction of the Court in which the immovable’ 

roperty is situate or, with leave under cl. 12, a part of which is situate. Where, 
JEA the suit is a &uit ‘other than a suit for land’ the jurisdiction to entertain 
the suit would depend upon whether the defendant dwells or personally works for 
gain or carries on business within the ordinary original jurisdiction of the Court, 
or the cause of action or a part of the cause of action arises within the local 
limits of the ordinary original jurisdiction of the Court. Where a part of the 
cause of action has arisen within the local limits of the ordinary original juris- 
diction of the Court, the Court would be entitled to entertain the suit with 
leave granted under cl. 12 of the Letters Patent. If the plaintiff omits the 
claim to relief for partition of immovable property, then the plaintiff in order 
to enable him to file a suit in this Court will have to establish either that the 
defendants dwell or carry on business or personally work for gain within the 
local limits of the ordinary original jurisdiction of this Court, or the cause of ac- 
tion or a part of the cause of action has arisen within the local limits of the juris- 
diction 'of this Court. 

As held by me earlier, the defendants do not dwell or carry on business "or 

nally work for gain within the local limits of the ordinary original jurisdiction 
of this Court. Tt is then only, if the cause of action or a part of the cause of action 
has arisen within the local limits of the ordinary original jurisdiction of this Court, 
and in the latter case where leave under cl. 12 of the Letters Patent has been 
obtained, that this Court would have jurisdiction to entertain a suit for partition 
of movable property. Mr. Desai on behalfof the plaintiff has contended that this 
Court will have jurisdiction to entertain the suit with regard to partition of movea- 
ble property, firstly, because the Court within whose jurisdietionthe movable pro- 
perty is situate has jurisdiction to entertain the suit, and, secondly, that the 
situation of movable property itself is a part of the cause of action. Now, the 
submission of Mr. Desai is not supported hy the plain words of cl. 12 of the Letters 
Patent. The situation of immovable property confers jurisdiction upon the 
Court only where the suit is a guit for land. Insuits other than those for land the 
situation of the property is irrelevant in considering the question of jurisdiction ; 
and the fact that movable property, which is the subject matter of the suit, 
is situate at a particular place cannot be deemed to be a part of the cause of action. 
As has been often said the expression * cause of action ^ means every fact, which, 
if traversed, it would be necessary for the plaintiff to prove in order to support 


1 (1880) I. L. R. 4 Bom. 482. 3 (1896) I. L. R. 19 Mad. 448. 
2 (1901) I. L. R. 29 Cal. 815. 4 (1904) I. L. R. 28 Mad. 216. 
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his right to the judgment of the Court. It does not comprise every piece of 
evidence which is necessary to prove each fact, but it does comprise of every 
fact which is necessary to be proved to entitle the plaintiff to a decree. It is in 
other words a bundle of essenttal facts which it is necessary for the plaintiff to prove 
before he can succeed inthe suit. Normally, the place where the movable property is 
. situate is not an essential fact which it is necessary for the plaintiff to prove before 
he can succeed in a suit for partititon of that property, nor can it be said that 
the situation ofmovable property is a part of the cause of action. 


Mr. Desai has referred me to a decision of the Allahabad High Court reported 
in. Rant Amrit Kuar v. Gur Charan Singh}, and he has relied upon the observation 


of Mr. Justice Mukerji at page 280 of the report : 

“It does appear therefore that in suits relating to movable property a Court, within whose 
jurisdiction the movable property is kept, has jurisdiction to try the case. In this view also 
the lower Court was not without jurisdiction. Further, the Civil Procedure Code of 1908 by s. 19 
enacts that : 

“Where a suit for compensation for wrong done...to movable property, if the wrong is done 
within the local limits of the jurisdiction of one Court and the defendant resides. ....within the local 
limita of jurisdiction of another Court, the suit may be instituted at the option of the plaintiff 
in either of the said Courts.’ ” 


Now, the observation was plainly unnecessary for the decision of the case. On 
other grounds the learned Judges who decided the case were of the opinion that 
a part of the cause of action had arisen within the territorial jurisdiction of the 
Dehra Dun Court in which the suit had been instituted. Jt was not claimed by 
the plaintiff in his plaint in that suit that the suit was maintainable because a 
part of the movable property was situate within the local limits of the jurisdiction 
of the Dehra Dun Court. Mukerji J. relied upon the decision of their Lordships 
of the Privy Council reported in Sirdar Gurdyal Singh v. Rajah of Faridkote? 
and the observation of their Lordships of the Privy Council at page 185 : 

*.,. Territorial jurisdiction attaches (with special exceptions) upon all persons either permanent- 

ly or temporarily resident within the territory while they' are within it; but it does not follow 
them after they have withdrawn from it, and when they are living in another independent country. 
It exists always as to land within the territory, and it may be exercised over movables within 
the territory. " 
Tt is, with t, difficult to understand how the observation of their Lordships 
of the Privy Council, which was based on rules of private international law, could 
have any application to support a general proposition, that a Court has jurisdic- 
tion to try a case relating to movable property where the movable property 
is situate. Again, the case before the Allahabad High Court was governed 
by the provisions of the Civil Procedure Code, where s. 19 has made an 
express provision with regard to certain classes of suits relating to movable 
property, and the observation of the Court must be deemed to be applicable, if at 
all, to cases arising under the Civil Procedure Code. I am unable to accept 
the case of Rant Amrit Kuar v. Gur Charan Singh as an authority for the 
proposition that under cl. 12 of the Letters Patent, a Court has jurisdiction 
to entertain a guit for partition of movable property merely because the movable 
property is situate within the jurisdiction of the Court. This Court in Jairam 
Narayan Raje v. Atmaram Narayan Raje has adopted a view contrary to the 
submission made by Mr. Desai. In that case the relevant part of the head-note 
is as follows : 

“The plaintiff sued the defendant for partition of family property, which consisted both of 
moveable and immoveable property. The moveable, property was within the jurisdiction, but 
all the immoveable property was outside the jurisdiction of the Court. : 

Held, that the case did not fall within the provisions of clause 12 of the Letters Patent, 1865, 
and that the Court had no jurisdiction to hear the suit. The fact that his suit included a claim for 
moveables, which were within the jurisdiction, did not entitle the plaintiff to aue in the High 
Court, nor could he obtain leave for that purpose under clause 12 of the Letters Patent.” 


1 [1984] A. L R. All. 226. 3 (1880) I. L. R. 4 Bom. 482. 
2^ (1894) L. R. 21 I. A. 171. 
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Mr. Justice West who decided the suit in that case observed at page 487 : 

“Under section 12, this Court has jurisdiction ın suits for land if the land is situated 
wholly or in part within the local jurisdiction, subject, in the latter case, to the leave of the Court 
being obtained. The section does not say ‘in suits for land or other immoveable property only? 
it applies equally to suits for such property, whether combined or not with other claims... In ‘all 
other cases’ the cause of action must bave arisen wholly or partly within tbe local limita...'That 
in mixed or compound cases the Court is not intended to exercise jurisdiction, appears from 
section 14...The suit for moveable property is not allowed to attach to itself a sut for im- 
moveable property, as by wave of the Court another suit for moveable property may n that 
way be drawn within another than the local jurisdiction.” 


The case reported in Jairam Narayan Raje v. Atmaram Narayan Raje is, therefore, 
a definite authority for the proposition that in considering the question, whether 
the High Court under cl. 12 of the Letters Patent has jurisdiction to entertain 
a ‘suit for partition of movable property, the situation of the movable property 
within the jurisdiction of the Court is irrelevant. Mr. Desai has, however, pointed 
out that Mr. Justice West after having observed that the situation of the movable 
property could not enable the Court to try a suit, in fact directed the trial of the 
suit in respect of movable property. Now, that was a suit for partition of im- 
movable property situate outside the jurisdiction of the Court, and it is true that 
on the observations made by the learned Judge, the whole suit should have been 
dismissed. In order to ascertain whether there were other grounds which justified 
the order, I called for the original papers of suit No. 889 of 1879in which the judg- 
ment was delivered, and I find from the cause-title of the plaint that the defendant 
did reside within the local limits of the ordinary original jurisdiction of the Court, 
and it was presumably because of that circumstance that the Court had jurisdiction 
to partition movable property. It was not because the movable property was 
situate within the jurisdiction of the Court, but because the defendant was residing 
within the jurisdiction of the Court that the Court proceeded with the suit for 
pon of movable property. Unfortunately, neither in the statement of facts 

y the Reporter nor in the judgment of Mr. Justice West, this important fact has 


been mentioned. x 


Mr. Desai has also referred to an ‘unreported judgment of Mr. Justice Kania, 
as he then was, in Kantilal K. Kapadia v. Jayantilal K. Kapadia’. That was a 
case in which the plaintiff filed the suit against his two brothers and another 
person for partition of properties, movable and immovable. The plaintiff of 
that suit stated that defendant No. 1 of that suit had by fraud and undue 
influence caused him to sign a document the effect of which hedid not understand, 
and he prayed that the document be set aside as having been obtained by fraud 
and undue influence, or in the alternative the partition of the property effected 
by the document be declared to be grossly unfair, and a fresh partition of the 
property be madé. Now. in that case all the immovable properties were 
situate outside the jurisdiction of this Court, but there were some movable pro- 
perties within the jurisdiction of this Court, and all the defendants did not reside 
within the jurisdiction of this Court. The learned Judge held that the Court 
had no jurisdiction to entertain and try the suit with regard to property which 
was outside the jurisdiction of the Court, but he took the view that the Court 
had jurisdiction to try the suit with regard to movable property. The only observa- 
tion made by the learned Judge in support of his order is at page 14 of the judgment 
in the file of this Court and is as follows :— 

“In a suit for partition it is sufficient that some portion o? the movables is within the iurisdic- 
tior, if leave under Cl. 12 of the Letters Patent was obtained." 
The learned Judge has not referred to any provision of cl. 12 of the Letters 
Patent from which he extracts that proposition, and it is plainly inconsistent 
with the case reported in Jairam Narayan Raje v. Atmaram Narayan Raje 
which was referred to by him in another connection. If there had been no 
reported decision taking a contrary view, I would have been bound to follow the 


1 (1989) O. C. J. Suit No. 558 of 1988, decided by Kania J., on July 18, 1989 (Unrep). 


1951.] SHIV BHAGWAN V, ONKARMAL (0.c.3.)—Shah J. 848 


observation of the learned Judge, in the unreported decision referred to above. 
But the observation is an ipsi dieti contrary to a reported decision of this Court, 
and in my judgment inconsistent with the true effect of cl. 12 of the Letters 
Patent. Following the decision of Mr. Justice West, I hold therefore that the 
fact that the movable property is alleged to be situate within the jurisdiction of 
this Court does not confer any jurisdiction upon this Court to try the suit. 

Finally Mr. Desai has relied upon the claim for cancellation of the deed 
dated April 15, 1944, and has submitted that in so far as the deed creates 
an apprehension in the mind of the plaintiff with regard to property which is 
situate within the jurisdiction of this Court, this Court has jurisdiction to try 
the suit. Mr. Desai has relied upon a decision of the Madras High Court reported 
in N. Achayya v. N. Yellamma. In that case the plaintiff, who was one of 
the reversioners to the estate of a deceased Hindu, prayed for a declaration 
that a will set up by the widow of the deceased as having been executed by the 
deceased was void and for obtaining its cancellation. Mr. Justice Krishnan 
held that the suit was one under s. 89 of the Specific Relief Act, and observed that 
the expression ‘ cause of action’ meant the whole bundle of facts which it is 
necessary for the plaintiff to allege and prove to obtain the relief which he 
claims in the suit, and that therefore in a suit to set aside a will the plaintiff 
must allege that he has an interest in one or more of the properties dealt with in 
the will to enable him to maintain the suit for its cancellation. The learned Judge 
observed at page 111 of the report as follows :— 

“,, . His allegation of-interest and the threat to his rights involved in the setting up of a forged 
Will by the widow are thus according to the definition clearly parts of his cause of action and as 
he claims the same interest in the Godavari properties as in the rest of the properties, part of his 
cause of action, rz, that with reference to Godavari properties, must be held to have arisen 
in Godavari, just in the same way, as part of the cause of action, viz.. that with reference to the 
Kistna properties, has arisen ın Kistna. On this view the Godavari Court had jurisdiction 
equally with the Kistna Court to try this suit under S. 20, Cl. (+), Civil Frocedure Code." 
This case was cited before Mr. Justice Kania also, in the case to which I have al- 
ready referred ; and Mr. Justice Kania refused to follow that case on the ground 
that the existence of property in a particular place was not necessary for the 
apprehension in the mind of the plaintiff. With respect, the observation made 
by Mr. Justice Kania correctly sets out the principle applicable to the facts of 
the present case. A cause of action means the whole bundle of essential (not merely 
material as stated by Krishnan J.) facts which it is necessary for the plaintiff 
to allege and prove, to obtain the relief which he claims in the suit. The 
apprehension that a party feels may be an essential fact, but the place where 
that apprehension is felt or the place where the property in respect of which the 
apprehension is felt are not, in my judgment, essential facts which it is necessary 
for the plaintiff to allege and prove in order to substantiate his claim for cancella- 
tion of an instrument. In order to obtain a decree for cancellation of an instrument 
outstanding against a party, itis a matter of no moment where the property 
is situate or where the party entertained the apprehension. The apprehension 
to the property is an essential fact which is required to be averred in a suit for 
cancellation of an instrument, but it cannot be said that the place where the 
apprehension is felt or the place where the property is situate is an essential fact. 
In my judgment, therefore, the place where the property is situate or the place 
where the apprehension is felt are not parts of the cause of action within the 
meaning of s. 20 of the Civil Procedure Code orcl. 12 of the Letters Patent. Iam, 
therefore, unable to accept the decision reported in Nittala Achayya v. Nittala Yel- 
lamma ascorrect. Following the observation of Mr. Justice Kania, in the unreported 
decision referred to by me earlier, I hold that the mere situation of the property 
in Bombay with regard to which the plaintiff claims that he feels .an apprehension 
is no part of the cause of action on which the plaintiff is entitled to file a suit in 
this Court. . 


Inasmuch as no part of the immovable property of which the partition was 


1 [1928] A. I. R. Mad. 109. 
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sought was situate within the jurisdiction of this Court, and as no part of the cause 
of action arose within the jurisdiction of this Court, leave under cl. 12 of the 
Letters Patent cannot be granted. I, therefore, acceptthe request of Mr. Somjee 
on behalf of defendants Nos. 1 to 6, and revoke the leave granted under cl 12 
of the Letters Patent, as in my judgment, the leave does not operate to invest 
this Court with the jurisdiction to entertain the suit as framed. As this Court 
has no jurisdiction to entertain and try the suit, the suit must be dismissed with 
costs in favour of defendants Nos. 1 to 4 and 6, including costs reserved. 
The plaintiff appealed. 


M. V. Desai, with M. M. Desai, for the appellant. 

K. T. Desai, with M. L. Maneksha, for respondents Nos. 1 to 4 and 6. 
Ajit Mehta, for respondents Nos. 7 and 8. 

Respondent No. 9 absent. 

Respondent No. 5 dead. 


CuAGLA C. J. This appeal raises a very interesting and important question 
as to the jurisdiction of this Court. Mr. Justice Shah took the view that this 
Court had no jurisdiction to try the plaintiff's suit, and on that ground he dismissed 
it. Itisfrom that order of deaa that the plaintiff has come in appeal before us. 

A preliminary observation may be not out of place as to the manner in which 
issues as to jurisdiction should be tried. Mr. M. V. Desai has made a grievance 
that the learned Judge took the view that an issue with regard to jurisdiction 
is always an issue of law and must be tried as a preliminary issue. I do not think 
that this grievance is fully justified. As I read the judgment, the learned Judge 
has tried this issue as an issue of law because, for the purpose of his decision, 
he has assumed that all the facts averred by the plaintiff in his plaint are proved, 
and, therofore, this issue has been tried on a demurrer. Now, it is open to a 
Court to take the view that, even if the plaintiff were to establish all the facts 
alleged by him, the Court would have no jurisdiction. In that view of the matter, 
& preliminary issue on a demurrer will arise, and that would undoubtedly be an 
issue of law. But there may be a case where an issue as to jurisdiction would 
require leading of some evidence, in which case an iasue of jurisdiction would 
raise a mixed question of law and fact. Such an issue may be tried as a prelimi- 
nary issue, or it may be tried as an issue along with other issues. This would 
depend upon whether the evidence with regard to jurisdiction could be separated 
from the evidence on other issues. Therefore, it would not be correct to say that 
in all cases an issue as to jurisdiction is necessarily an issue of law. This position 
is made perfectly clear in the judgment of Sir John Beaumont in Sowkabat v. Sir 
Tukojirao Holkar. i 

One Ramlal died in 1881, leaving two sons Ganpatrai and Ishwardas. The 
plaintiff and defendants Nos. 7, 8 and 9 represent the branch of Ganpatrai, and 
defendants Nos. 1 to 6 represent the branch of Ishwardas. The plaintiff attained 
majority on October 26, 1987, and he executed a' writing on April 15, 1944, which 
is annexed as exh. ‘C?’ to the plaint. It is in the nature of a release, and it provides 
that, on the plaintiff being paid a certain amount, he releases his right, title and 
interest in certain properties mentioned in the document. The plaintiff alleges 
that his signature to that document was obtained by misrepresentation and undue 
influence, and he challenges the document on those among other grounds. He 
further contends that various properties mentioned in exh. ‘Æ’ to the plaint are 
joint family properties in which he is interested as a coparcener, and that, as a 
matter of fact, only some of these properties were dealt with by the release, 
exh. ‘C°’. By this suit he wants a declaration that the document, exh. ‘C,’ 
is void and inoperative and did not affect the rights of any parties thereto, and 
he asks for a cancellation of that document; and he wants a partition of the 
properties mentioned in exh. ‘E?’ as being joint family properties. The proper- 
ties mentioned in exh. ‘E?’ are both movable and immovable properties. Kas 
the question that we have to consider is whether this Court has jurisdiction to 


1 (1981) 34 Bom. L. R; 6. 
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try and dispose of a suit of the nature filed by the plaintiff. It may be stated 
that none of the defendants reside within jurisdiction. 

It is not seriously disputed by Mr. M. V. Desai—in fact, he made a concession 
to that effect before the learned Judge below-—-that the suit is primarily a suit 
for partition. The relief with regard to the cancellation of the document, exh. ‘C, 
is only incorporated in the plaint in order to remove the impediment which the 
plaintiff would have before he could get a partition which he seeks. If he did 
not ask the Court to declare this document void, he would be confronted with 
this release which he had executed. And so long as this release stood, he would 
not be entitled to a partition. It is, therefore, that he has asked for appropriate 
reliefs with regard to this document. 

Now, it will be unnecessary to consider in this appeal whether the Court would 
have jurisdiction to entertain a suit for cancellation of the document although 
the document was executed outside jurisdiction, and a reasonable apprehension 
as to the injury that the plaintiff would sustain by reason of the document remain- 
ing outstanding was also not experienced within jurisdiction merely because some 
of the properties which were the subject-matter of the document were situated 
within jurisdiction. Two views are possible on this question. One is that it 
would be a material part of the cause of action for the plaintiff tq aver that the 
document operated upon certain properties, and, therefore, he was likely to suffer 
injury in respect of those properties. The other view is that the only material 
allegation in a suit under s. 89 of the Specific Relief Act is a reasonable 
apprehension that a particular instrument might cause a party serious injury. 
If the former view were correct, then the existence of some properties within 
jurisdiction, upon which the document’ would operate, would undoubtedly con- 
stitute a part of the cause of action. And in such a case, with leave under cl. 12 
of the Letters Patent, the Court would have jurisdiction to entertain a suit for 
cancellation. Ifthe other view were correct, then the mere existence of properties 
within jurisdiction would not entitle the plaintiff to obtain leave under cl. 12 
as no part of the cause of action could be said to have arisen within jurisdiction. 
The former view has been taken in Hadjee Ismail Hadjee Hubbeeb v. Hadjee 
Mahomed Hadjee Joosub : Rohima Bye v. Hadjee Mahomed Hadjee Joosub.1 The 
Calcutta High Court was considering a suit for a declaration that a certain 
release executed by the plaintiff was void and for its cancellation. The property, 
which was the subject-matter of the release, was in Bombay, and the learned 
Judges of the Calcutta High Court say (p. 98) : 

“the fraudulent representations which led to the execution of the release may have been 
made, and the release may have been executed here, but the cause of action in this ease consists of 
more than that. It includes the effect of the release upon the plaintiff's share of the property. 
If there had been no property, the execution of the release would not have injured the plaintiff 
in any way. In order to constitute a cause of action, there must be an injury to him from the 
operation of the release. Then where did the release take effect; where was it operative ? 
The property was in Bombay.” 

Then their Lordships came to the conclusion that, as far as immovable property 
was concerned, to the extent that these properties were situated in Bombay, 
part of the cause of action arose in Bombay. The same view has been taken by 
the Madras High Court in N. Achayya v. N. Yellamma.? There the Court 
was considering a suit by a reversioner challenging a will made by the widow of 
the last coparcener. The properties upon which the will operated were situated 
in two different districts, and the Court came to the conclusion that the plaintiff's 
allegation of interest and the threat to his mie involved in the setting up of a 
forged will by the widow were clearly parts of his cause of action, and, as he claimed 
interest in the properties situated in the two districts, the Courts in both the 
districts had jurisdiction to try the suit. A contrary view has been taken by 
Mr. Justice Kania, as he then was, in an unreported judgment in Kantilal K. 
Kapadia v. Jayantilal K. Kapadia’. The learned Judge took the view that the 


1 (1874) 18 Beng. L. R. 91. decided by Kania, J., on Jnly 18, 1989 
2 [1928] A. I. R. Mad. 109 (Unrep.). 
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material part of s. 89 of the Specific Relief Act was not injury to the property 
but a reasonable apprehension to the plaintiff of injury to the property, and that 
the place or places where the different properties covered by the deed existed 
did not appear to be relevant to be enquired into at all. It is unnecessary to 
consider which of the two views is right. 


The first and the most important question that we have to decide is whether 
this Court has jurisdiction to try a suit for partition in which the properties to 
be partitioned are both immovable and movable properties. It is well settled 
that a suit for partition of immovable properties is a suit for land. And under 
el. 12 of the Letters Patent, the Court would have jurisdiction in the case of suits 
for land or other immovable property if such land or property is situated within 
jurisdiction. The construction of cl. 12 has been responsible for more judicial, 
decisions than perhaps any other clause in the Letters Patent, and many learned 
Judges have pointed out the various possible constructions to which the language 
of cl. 12 lenda itself. But the view accepted by this Court is that, in cases of 
suits for land, if leave is taken under cl. 12, the Court can entertain such suits 
if part of the land or immovable property is situated within jurisdiction. It 
is not disputed that all the immovable properties which the plaintiff seeks to 
partition were situated outside jurisdiction at the date when the suit was filed. 
And, therefore, if this had been a simple suit for partition of immovable property, 
it is clear that this Court would have no jurisdiction to try the suit. But the 
dificulty arises by reason of the fact that this is a mixed suit for partition of 
immovable and movable properties, and the question that falls for determination 
is whether the Court has no jurisdiction to entertain the suit to the extent that 
it seeks partition of movables even though the movables might be situated within 
jurisdiction though the Court may refuse to try the suit to the extent that it 
seeks for partition of immovable properties. The plaintiff avers that business 
in the name and style of Ramlal Ganpatrai was and is being carried on in Bombay 
by the plaintiff and defendant No. 1 as members of a joint and undivided Hindu 
family, and that this business has considerable assets in Bombay. Therefore, 
there is a clear averment that there is movable property belonging to the joint 
family within jurisdiction. Now, the view that found favour with the learned 
Judge below was that the existence of movable property within jurisdiction was 
not a part of the cause of action and also that a suit for partition of immovable 
property continued to be a suit for land although the plaintiff also asked for 
partition of movables: Dealing with the first pomt, it is difficult to understand, 
with respect to the learned Judge, how the existence of property in a partition 
suit is not a part of the cause of action. It is necessary for the plaintiff to allege 
that there is some property of which he is seeking partition. The mere fact that 
there was a joint family and that the plaintiff isa member of the joint family would 
not be sufficient to entitle him to maintain the suit. If a joint family had no 
property, then there would be nothing to partition, and, therefore, the averment 
as to the existence of property would be the averment of a necessary and material 
fact. This necessary and material fact would undoubtedly be a part of the cause 
of action. It is suggested that it would not be necessary to allege where the 
property existed and that it would be sufficient if the property existed irrespective 
of the location of the property. This argument is based upon a misunderstanding 
of the true meaning of the expression “ where the cause of action arises." The 
first duty of the Court is to ascertain what facts constitute the cause of action. 
Having ascertained that, the next duty of the Court is to ascertain where these 
facts arose. It is perfectly true that the existence of a property at a particular 
place is not a part of the cause of action. What is a part of the cause of action 
18 the existence of the property. But having ascertained that, the next question 
is, “ where did that fact, namely, the existence of the property, arise?" And 
if the property is situated in Bombay, then, to the extent of that particular 
fact constituting the cause of action. the cause of action arises in Bombay. 
Certain facts constitute a cause of action irrespective of where they arise. But 
the importance of where they arise arises only in connection with the question of 
jurisdiction. It is only in order to determine the jurisdiction that the 
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question has to be considered as to where certain facts arose. "Therefore, in 
my opinion, if the existence of property is a material fact constituting a part of 
the cause of action in a partition suit, then the location of the property must be 
considered in order to determine the jurisdiction of the Court. If the property 
or part of the property is situated within jurisdiction, then the cause of action 
or a part of the cause of action has arisen within jurisdiction. It is contended 
by Mr. Maneksha that the situs of movable property is irrelevant in a suit for 
partition of movables. Mr. Maneksha says that the aitus of land is material when 
we have a suit for land, because cl. 12 provides that a suit for land can only 
be filed where the land is situated. But the question of location of movables 
does not arise from the point of view of its situs ; it arises from the point of view 
of the cause of action. Mr. Maneksha urges that, if the intention was to confer 
jurisdiction upon a Court in respect of movables from the point of view of the 
situs of the movables, cl. 12 would have so provided. But cl. 12, after dealing 
with suits for land, deals with all other suits; and with regard to all other suits, 
apart from the question of residence and doing business, jurisdiction is conferred 
where the cause of action arises. "Therefore, it was unnecessary to provide 
specifically with regard to suits for partition of movables or possession of movables. 
They would stand on the same footing as all other suits, and, if the cause of 
action arose within jurisdiction, then the Court would have jurisdiction to try 
these suits for movables. Therefore, in holding that the Court has jurisdicition 
to try a suit for partition of movables if the movables are situated within jurisdic- 
tion, I am not so holding on the ground that the situs of the movables is within 
jurisdiction, but solely on the ground that the location of the movables within 
jurisdiction constitutes a part of the cause of action of a partition suit for 
movables. 

With regard to the second consideration which weighed with the learned Judge 
below, it is difficult to see, on principle, why, if a plaintiff combines a suit for 
1and with a suit which is not for land merely because the Court hasno jurisdiction 
to try the suit for land, the Court should equally not have jurisdiction to try the 
suit to the extent that it is not a suit for land if the cause of action with regard 
to the latter arises within jurisdiction. In this particular case, as I said before, 
it is not disputed that all the lands of which the partition is sought were situated 
outside jurisdiction at the date of the institution of the suit. And, therefore, 
at that date, the suit, to the extent that it related to a partition of immovable 
property being a suit for land, was liable to be dismissed. But it is impossible 
to understand logically why the Court would have no jurisdiction to entertain 
this suit to the extent that it sought partition of movables situated within jurisdic- 
tion. For this contention, reliance is placed upon a judgment of Mr. Justice 
West in Jairam Narayan Raje v. Aimaram Narayan Rajet. In that case, the plain- 
tiff sued the defendant for partition of family property, which consisted both of 
movable and immovable property. The movable property was within jurisdiction, 
but all the immovable property was outside jurisdiction. No leave under cl. 12 
had been taken. As I understand the judgment, what it really decides is that the 
Court cannot try a mixed or combined suit for partition of immovable and movable 
property if all the immovable property is situated outside jurisdiction, and that 
the presence of movable property within jurisdiction cannot confer jurisdiction 
upon the Court to try a suit for partition of immovable property. Frankly, 
there are observations in the learned Judge’s judgment which lend support to 
the argument which has found favour with the learned Judge. Mr. Justice West 
does differ from the view taken by Sir M. Sausse that the Court could decree a 
partition of movable property within its own jurisdiction while declining jurisdic- 
tion as to the immovable estate which lay beyond it. But a judgment should 
be understood and appreciated in the light of what the learned Judge actually 
decided, and in this case he only dismissed the suit as to the immovable property 
outside the original civil jurisdiction of the Court and allowed the suit to go on 
with regard to the partition of movable property. That is exactly what the 
learned Judge below should have done in the present case. But the learned 
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Judge, on looking at the original record of the suit tried by Mx. Justice West, 
found that, in that case, the defendant resided within the local limits of the or- 
dinary original jurisdiction of the Court ; and, therefore, according to the learned 
Judge, Mr. Justice West entertained the suit to the extent that it related to 
movable property on the ground of the residence of the defendant and not on 
the ground of the cause of action having arisen within jurisdiction. In the suit 
before us, the defendants do not reside within jurisdiction. Now, it is difficult 
to understand what the residence of the defendant had to do with the question 
if Mr. Justice West took the view that a suit for partition of immovable and movable 
properties was a suit for land and that a suit for land did not change its character 
merely by movable property being tacked on to the suit. If it was a suit for 
land, then the only material consideration was the location of the land. It is 
only in suits other than suits for land that one considers the question of the 
residence of the defendant. Therefore, the explanation given by the learned 
Judge as to why Mr. Justice West tried the suit with regard to movables is not, 
with respect, satisfactory. There are two decisions of the Madras High Court 
which have taken the same view of mixed suits of partition of immovable and 
movable property as the view I am suggesting is the correct view. The first 
is in Seshagiri Rau v. Rama Rau. There too the suit was for partition of land 
situated outside jurisdiction and movables situated within jurisdiction. Leave 
under cl. 12 of the Letters Patent was given, and the Madras High Court held 
that the leave was wrongly given as all thelands were situated outside jurisdiction 
and as leave, when a suit is for land, could only be given if part of the land was 
situated within jurisdiction. Therefore, the Court dismissed the suit as far as 
land was concerned and allowed the suit to proceed as far as movables were 
concerned. Ft is rather interesting to note that, in doing so, the Madras High 
Court followed the judgment of Mr. Justice West in Jairam Narayan Raje v. 
Aimaram Narayan Raje, and that they adopted the construction placed by 
Mr. Justice West on cl. 12. I may point out that in Jairam Narayan Raje v. 
Atmaram Narayan Raje the question of leave did arise because it was attempted 
to be argued that leave had been given in that case. Mr. Justice West held that 
leave was not given, and he also held that no question of leave arose because, 
on & true construction of cl. 12, leave in & suit for and can only be granted pro- 
vided part of the land was situated within jurisdiction. In a suit for land, in 
granting leave, no question arises as to whether the cause of action has or has not 
arisen within jurisdiction. The other decision is in Abdul Karim Sahib v. Badru- 
deen Sahib?. There also the Madras High Court was considering a mixed suit, 
and the view taken by the High Court was that the Court has jurisdiction to 
try the suit except in so far as it was a suit for land outside jurisdiction, and 
that the suit should be dismissed in so far as it related to land outside jurisdiction 
or that leave to amend the plaint should be given by omitting from the plaint 
so much as related to land outside jurisdiction. Mr. Justice Kania too, in the 
same unreported judgment in Kantilal K. Kapadia’s case to which reference 
has been made, has taken the same view. There, too, the suit was for a partition 
of movable and immovable properties and all the defendants were resident out- 
side jurisdiction. The learned Judge held that the suit, so far as it related to 
movable property, was within jurisdietion. In my opinion, therefore, the Court 
has jurisdiction to try this suit to the extent that it seeks for partition of movables 
situated within jurisdiction. "The learned Judge below was in error in dismissmg 
the whole of the suit on the ground that the Court had no jurisdiction. The 
learned Judge should have dismissed the suit only to the extent that it sought 
for partition of lands situated outside jurisdiction. 

The second point of considerable importance which has been argued by Mr. Desai 
is that the Court has jurisdiction to try the suit for movables also on the ground 
that the defendants carry on the business within jurisdiction. The facts which are 
alleged in the plaint bearing on this question are that defendant No. 1 as a 
coparcener'carries on business in Bombay in the name and style of Ramlal Ganpat- 
rai, and that this business is a partnership business with outsiders and defen- 
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dant No. 1’s sharein this business belongs to the joint family. The learned Judge 
below wanted to have evidence led to clarify the expression used by the plaintiff 
in the plaint that all the defendants carried on business in Bombay. But the 
necessity for taking evidence was obviated by an admission made by Mr. Desai 
that what was meant by that expression was that defendant No. 1 carried on 
business on behalf of all the defendants and the plaintiff as manager and that it is 
because of this that the plaintiff alleged that all the defendants were carrying 
on business in Bombay. Now, as I said before, the defendants represent two 
branches of the joint family. Among the defendants, there are minors and females, 
And the very interesting question that was debated at the bar was whether it 
could be said in law that all the members of a joint family are carrying on business 
if the karta of the joint family as manager carries on an ancestral business. In 
this case, the plaintiff's allegation is that defendant No. 1 is the karta of the 
joint family, that he carries on business in Bombay, that the business is ancestral, 
and that, therefore, through defendant No. 1 the whole joint family and every 
member of it carries on business within jurisdiction. Now, what does the expres- 
sion "carry on business" as used in cl. 12 of the Letters Patent really denote? 
It will be noticed that the scheme of cl. 12 is to confer jurisdiction upon the Court 
with regard to suits other than suits for land, in the first instance in relation to the 
cause of action. That jurisdiction is not exercised in personam because, even 
though the defendant may not be within jurisdiction, the Court can exercise its 
jurisdiction in relation to the subject-matter of the suit. The other part of cl. 
12 deals with jurisdiction in personam and jurisdiction in personam has three 
different aspects. The first aspect is the residence of the defendant; the second 
aspect is carrying on of business by the defendant; and the third aspect is the 
defendant personally working for gain. All these three aspects emphasize the 
jurisdiction of the Court in personam. The effectiveness of the jurisdiction arises 
from the presence of the defendant actually or constructively within jurisdiction. 
Now, it is important to note that it is not the existence of the business within 
jurisdiction or the ownership of the business or the interest in the business that is 
emphasized : what is really emphasized is the fact of the business being carried 
on by the defendant. Now, one test that has been suggested by Mr. Desai is 
that, if a person holds an interest in business and receives profits from the business, 
then it could be said of that person that he is carrying on the business. That is 
the test that is suggested by the Nagpur High Court in Tarabai v. Chogmal. 
With ect, I am not prepared to accept that test. The Nagpur High Court 
itself iud down this test relying on a judgment of the Allahabad High Court in 
Kirpa Ram v. Mangal Sen. Now, when we turn to that judgment, the 
test laid down by that Court is entirely different. That test is that “carrying on 
business" meansin this section—they were dealing with s. 20 of the Civil Procedure 
Code—having an interest in the business transactions at the particular place; 
a voice in what is done; a share in the gain or loss, as the case may be; and some 
control, if not over the actual method of working, at any rate, upon the existence 
of the business. Therefore, a share in the gain or loss is not the only test: the 
more important test is that the defendant must have some control over the business. 
To my mind, the better test is the test suggested by the Privy Council in Goswami 
Shri Girdharijt v. Shri Govardhan Lalji.? Their Lordships point out, at page 298, 
that the phrase “carry on business” isa very elastic one and is almost incapable of 
definition, and that the tribunal must in each case look to the particular circum- 
stances. Then they go on to say that it appears to their Lordships that the 
Letters Patent intended it to relate to business in which a man might 
contract debts, and ought to be liable to be sued by persons who had business 
transactions with him. Therefore, in my opinion, the test of carrying on of business 
is that the man who carries on business must be in a position to contract debts 
in relation to that business so as to make himself personally liable: liable in 
such a way that he can be personally sued on those debts which he has contracted. 
It may be that, in certain cases, the defendant may not personally contract the 
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debts because he may not be personally and physically carrying on the business 
within jurisdiction. He may carry on the business through an agent; but even 
80, the agent through whom he carries on the business must be such an agent as 
to be in a position to contract debts on behalf of his principal which would make 
the principal personally liable for those debts. It has also been said that, if 
business is carried on thróugh an agent, the agent must be a special agent who 
attends exclusively to the business of the principal and carries it on in the name of 
the principal and not a general agent who does business for any one that pays him. 
(See Sir Dinshah Mulla’s Commentary on the Code of Civil Procedure, page 117.) 
It is perfectly true, as pointed out by the learned Judge below, that, in carrying 
on business, cl. 12 does not require the personal factor as it does in the case 
of working for gain. But even so, there must be a carrying on of the business 
and not merely the owning of it or having an interest in it. 

We have now to apply this test to the case of the karta of a joint Hindu family 
carrying on an ancestral business. And before I apply the test, certain principles 
of Hindu law with regard to the carrying on of ancestral business should be 
clearly stated. These principles have been well settled long ago, and really 
there is no dispute about them, although Mr. Desai has cited a large number of 
authorities to enunciate these principles. The karta of a Hindu family has the 
authority to carry on an ancestral business; he has also the authority to bind 
the other coparceners, including the minors, and make them liable for the debts 
he has incurred in the course of carrying on the ancestral business. But the 
liability of the other coparceners is not a personal liability: that liability is 
confined to their share in the joint family property. On the other hand, the liability 
of the karta is both personal as the man who actually carries on the business, 
and also extends not only to his share in the joint family property but also with 
regard to his personal or self-acquired property. Although the karta carries on 
the ancestral business, the business really belongs to the joint family, and the joint 
family is entitled to the profits or liable for the losses in the business. Strangers 
may be admitted as partners into the ancestral business, but a partnership so 
formed is a contractual partnership which will be governed by the provisions of 
the Partnership Act, and the partners will be the strangers joining the ancestral 
business and the karta or those members of the joint family who, in fact, enter 
into partnership with the strangers (see Pichhappa v. Chokalingam^). It is true 
that the karta, if he enters into a partnership with strangers, will represent the 
joint family ; it is also true that the share of the karta in the partnership will 
belong to the joint family. But the partners will only be the karta and the 
stranger or strangers. If a creditor of the partnership files a suit against the 
partners, although he may get a decree only against the karta, he would be entitled 
to execute the decree against the other coparceners (see Mulgund Co-operative 
Society v. Shidlingappa [shwarappa*), but with this important reservation that, 
whereas he could execute the decree personally against the karia, he would not 
be able to execute the decree against the other coparceners personally but only 
to the extent of their share in the joint family property. $ 

Now, this being the position in Hindu law, can it be said that, when a karta 
carries on ancestral business, it is the joint family as such and every member of 
that family—females and minors included—who carry on the business within the 
meaning of cl. 12 of the Letters Patent? Let us apply the test, which I 
suggested is the proper test. Can it be said that the karta of a joint Hindu family 
is an agent of the joint family for the purpose of carrying on the business of the 
joint family in the sense that he has the authority to contract debts on behalf 
of the joint family and to render the members of the joint family liable for those 
debts? Mr. Desai says that the members of the joint family are liable because 
their share in the joint family property can be proceeded against under a decree 
passed against the karta. But the liability that is necessary for the purpose of 
this test is not liability as to property, but it must be a personal liability. And 
there is no doubt whatever on the authorities that the coparceners are not per- 
sonally liable for the debts contracted by the karta. In this connection, reference 
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may be made to the decision of the Privy Council in Annamalai Chetty v. Murugesa 
Chetiy. In that case, their Lordships considered the position of the manager 
of a Joint Hindu family and expressed the opinion that such a person is not the 
agent of the members of the family so as to make them liable to be sued asif they 
are the principal of the manager, and that the relation of such persons is not that 
of principal and agent but it is much morelike that of trustees and cestui que trust. 
In that case, there was a suit filed by the plaintiff in the District Court of South 
Arcot in the Madras Presidency on a foreign judgment which the plaintiff had 
obtained against the defendants in Pondicherry. And one of tbe questions 
that arose for the determination of the South Arcot Court was whether the Court 
had jurisdietion to maintain the suit. It was contended by the plaintiff that 
the defendant carried on business within jurisdiction. It was suggested that the 
defendant carried on business through one Kandasami Chetty who was the manager 
of the joint family. It was established that Kandasami Chetty carried on business 
in South Arcot. It is true, as pointed out by Mr. Desai, that the Madras High 
Court in Murugesa Chetti v. Annamalai Chetti,? from which decision the appeal 
went to the Privy Council and was decided in Annamalai Chetty v. Murugesa 
Chetty’, did hold that the business which Kandasami Chetty was carrying on was 
started after there had been a partial division of joint family property. And it 
may be that, in this case, the business carried on by Kandasami was not an ancestral 
business. But undoubtedly there was joint family property, and what the Privy 
Council was considering was the position of a manager of a joint family quae 
the other coparceners, and the view of the Privy Council was that a manager is 
not the agent of the coparceners. This principle would equally well apply when a 
karta is carrying on ancestral business: he is not carrying on that business ag 
an agent, but more as a trustee on behalf of the beneficiaries who are the copar- 
ceners. Reliance was also placed by Mr. Desai on the decision in Lala Lachhman 
Das v. Commissioner of Income-Tax, Punjab, N. W. F. and Delhi Provinces, 
Lahore*. In that case, the only question that came to be considered was whether, 
a partnership could be formed between the karta of a Hindu joint-family, re- 
presenting the undivided family, and & member of the undivided family. And 
the Privy Council held that such a partnership could be formed. Mr. Desai 
has relied on the observations of Mr. Jayakar delivering the judgment of the Court 
at page 284 that, though in ita nature a joint Hindu family may be fleeting and 
transitory, it has been regarded as capable of entering through the agency of ita 
karta into dealings with others. All that this observation means is that a karta, 
in proper cases, can bind the joint family by his dealings. It certainly does not 
mean that the karta can make the members of a joint Hindu family personally 
liable in respect of the transactions which he enters into. "Therefore, in my opinion, 
the true position is that, when a joint Hindu family has a business, in order to 
determine who carries on the business : what has to be ascertained is who is the 
actual contracting party in relation to the transactions entered into in the course 
of the business. If the karta is carrying on the business, then he is the contracting 
party. It may be that other major coparceners may associate themselves with 
the karta in the conduct of the business, in which case they may also be treated 
as contracting parties and may make themselves personally liable for the debts 
contracted. It may also be that the other adult coparceners, by their conduct, 
may hold themselves out as contracting parties, in which case they also would be 
personally liable. It is only these coparceners that can be considered to be 
carrying on business within the meaning of cl. 12 of the Letters Patent. Let 
us consider the case where a joint Hindu family enters into partnership with 
strangers. In such a case, only, those coparceners who actually enter into partner- 
ship with strangers can be held to carry on business, because it ia only these co- 
parceners who would be personally liable for the debts contracted by the partner- 
ship. In this case, the only allegation in the plaint is that defendaht No. 1 
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carries on business as a member of the joint Hindu family. Therefore, it would 
not be true to say of the other defendants that they also carry on business within 
jurisdiction. Therefore, in my opinion, the Court has no jurisdiction to entertain 
this suit on the ground that all the defendants carry on business in Bombay. 

The next point to be considered is with regard to a certain property situated 
in Vikhroli. This is a vacant land and was shown in exh. ‘E’ to the plaint at 
Item 21 as one of the joint family properties. Now, at the date when the suit was 
instituted, Vikhroli did not form a part of Greater Bombay and was not within the 
ordinary original civil jurisdiction of this High Court. But by reason of Act XVII 

.of 1945 amended by Act VIII of 1950, Vikhroli was brought within the ordinary 
original civil jurisdiction of this Court from April 3, 1950. Therefore, when the 
suit came on for-hearing before Mr. Justice Shah, the immovable property situated 
at Vikhroli was situated within the ordinary original civil jurisdiction of this 
Court. And the question that arises for determination is whether, notwithstanding 
the fact that the Court had no jurisdiction with regard to this property at the 
inception of the suit, this Court can try the suit with regard to this property by 
reason of the fact that jurisdiction was subsequently conferred on it. Mr. Justice 
Shah has taken the view that, by s. 7 of Act of 1950, all pending proceedings 
are stayed, and the pending proceedings shall be continued in that Court where 
they were pore as if the new Act had not been passed, and such Court shall 
have, for the purpose of pending proceedings, all jurisdiction and powers which 
it had immediately before the Act came into force. Now, obviously, this section 
cannot apply to this suit : it only applies to those proceedings which were instituted 
in Courts with jurisdiction and where the jurisdiction was subsequently taken 
away from the Courts. We have here a converse case where a proceeding is 
instituted in a Court without jurisdiction and jurisdiction has been subsequently 
conferred upon the Court. Now, I think it may be stated as a general principle 
that no party has a vested right to a particular proceeding or to a particular forum. 
and it is also well settled that all procedural laws are retrospective unless the 
Legislature expressly states to the contrary. Therefore, procedural laws in force 
must be applied at the date when a suit or proceeding comes on for trial or disposal. 
In Gangaram v. Punamchand' an appeal was preferred to the District Court from 
a judgment of a Subordinate Judge under the Dekkhan Agriculturists’ Relief 
Act. At the date when the appeal was preferred, the District Court had no juns- 
diction to hear the appeal. While the appeal was pending, the Dekkhan Agricul- 
turists' Relief Act was amended and an appeal was allowed, and Sir Charles 
Farran and Mr. Justice Fulton held that the District Judge was right in maintaining 
the appeal. It is clear, therefore, in this case, that, although the District Court 
had no jurisdiction to hear the appeal at the date when it was preferred, still, 
by reason of the fact that jurisdiction was conferred upon the Court to hear that 
appeal, the District Court assumed jurisdiction to hear and dispose of the Appeal: 
Mr. Maneksha says that, at the date when the suit was filed, the defendants had a 
right with regard to the land at Vikhroli to have the suit heard in the District 
Court of Thana and he cannot be deprived of that right by subsequent legislation. 
Now, as I said before, the defendants have no vested right in any particular forum. 
This Court was bound to take notice of the change in the law and was bound to 
administer the law as it was when the suit came on for hearing. Therefore, if 
the Court had jurisdiction to try the suit when it came on for disposal, it could not 
refuse to assume jurisdiction by reason of the fact that it had no jurisdiction to 
entertain it at the date when it was instituted. . 

The final question that has been raised is whether, by reason of the fact that 
leave under d. 12 had been granted before the filing of the suit, the fact that part 
of the immovable property is situated in Bombay would entitle the Court to 
entertain the suit for partition with regard to all the immovable properties. Now, 
as I have pointed out before, in the case of a suit for land, the Court has jurisdiction 
to entertain the suit even though some of the lands are situated outside jurisdiction, 
provided some lands are situated within jurisdiction and leave has been obtained 
under cl 12. But the very foundation of the jurisdiction of the Court is leave 
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granted on the basis of some imrhóvable property situated within jurisdiction. 
Now, the granting of leave is a judicial act, and the Court must judicially consider 
the fact of some property being within dM EA and, on the consideration of 
that fact, proceed to give leave under cl. 12. In this case, it is clear that there 
was no averment of any property being situated within jurisdiction. In fact, 
there could be no such averment, because at the date of the inception of the suit 
no immovable property was, in fact, situated within jurisdiction. Therefore, 
although leave was granted under cl 12, it was not granted for the purpose of 
enabling the Court to entertain a suit for land. Mr. Desai says that there are two 
authorities of this Court in Rampurtab Samruthroy v. Premsingh Chandamal! and 
Motilal v. Shankarlal? which lay down that if leave has been granted in respect 
of a particular cause of action, the leave will not enure for a different cause of action. 
In other words, a party must obtain fresh leave if, by amendment of the plaint, 
he seeks to alter his cause of action. Mr. Desai says that his cause of action 
remains the same, and, therefore, the leave which he has already obtained should 
enure for his benefit in view of the changed circumstances. I do not think this 
argument is tenable. Although we do not have here a case of a change of a cause 
of action, we have really a stronger case because what Mr. Desai is now seeking 
to do is to ask the Court to entertain a suit for land with leave under cl. 12 when 
he never obtained such leave prior to the filing of the suit. 

Mr. Justice Shah also made an order that the leave under cl. 12 should be revoked 
because the Court had no jurisdiction. With respect, it was unnecessary to 
revoke the leave. Because if the Court had no jurisdiction at all, no question of 
leave can possibly arise. The leave is only revoked when the Court has jurisdiction 
and the Court comes to the conclusion that, looking to the balance of convenience, 
leave should not have been granted. If the learned Judge meant that, as the 
Court had no jurisdiction, no question of granting leave arose and no leave should 
have been granted, then he was right. 

‘Mr. Maneksha has drawn our attention to the fact that this is a case where all 
the parties reside in Amritsar ; that bulk of the properties are situated in Amritsar ; 
that most of the witnesses are in Amritsar; and that everything points to the 
suit being more conveniently tried in the Court at Amritsar rather than in this 
Court. These are all relevant and material facts which the Court may consider 
if and when the defendants take out a summons for revocation of leave. We 
are not concerned here with a question of revocation : we are only concerned with 
the question as to whether the Court has jurisdiction to try the suit as framed. 

The result, therefore, is that the order of the learned Judge dismissing the suit 
will be set aside. The Court will try the suit for partition of movables and also 
of the immovable property situated at Vikhroli. With regard to movables they 
may be within or without jurisdiction as leave under cl. 12 has been obtained. 


BuHacwaTri J. The plaintiff who resides at Amritsar filed this suit against his 
first cousin, his two sons and one daughter, his wife, his mother and the plaintiff's 
own two sons and wife, who were all residing at Amritsar, and Cawnpore, for a 
declaration that & document dated April 15, 1944, executed by him in favour of 
his first cousin was void and inoperative and for partition of all the moveable and 
immoveable properties belonging to the joint family constituted by his branch as 
well as the branch of his first cousin and for ancillary reliefs. In go far as none 
of the parties resided in Bombay the cause of action for the purpose of jurisdiction 
in this Court was set out by the plaintiff in paragraph 28 of his plaint as under :— 

“That the business in the name and style of Ramlal Ganpatrai was and is being carried on in 
Bombay by tbe plaintiff and the Ist defendant as members of a joint and undivided Hindu family 
and in partnership with outsiders and the shares of the plaintiff and the 1st defendant in the said 
business is ancestral joint family property in their hands." x 
He contended that therefore all the defendants carried on business in Bombay. 
He moreover contended that the said business had considerable assets in Bombay 
and the said document purported to affect the said business and the assets in 
Bombay and that he was entitled to have the same set aside and cancelled in 
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Bombay. A material part of the cause of action thus arose in Bombay, according 
to the plaintiff, and he submitted that with leave granted under cl. 12 of the 
Letters Patent this Court had jurisdiction to entertain the suit and grant all the 
reliefs mentioned in the plaint. Without prejudice to the aforesaid contention 
and in the alternative he further submitted that with such leave granted this 
Court would in any event have jurisdiction to set aside the said document and grant 
reliefs in respect of all moveable properties including the immoveable properties 
which were held to be the assets of any partnership. 

The contesting defendants filed their written statements contending that the 
document which the plaintiff sought to set aside was executed at Amritsar, that 
they resided outside the jurisdiction of this Court, that they, and in any event 
defendants Nos. 2, 8, 4 and 6 did not carry on business within the jurisdiction of 
this Court, that an overwhelming portion of the assets and all the immoveable 
properties, of which partition was sought by the plaintiff in the suit were situate 
outside the jurisdiction of this Court and that therefore this Court had no jurisdic- 
tion to entertain the suit. 

The learned tria] Judge tried the issue as to jurisdiction as a preliminary issue 
and dismissed the plaintiff's suit. 

Mr. M. V. Desai for the appellant at the very outset made a grievance that the 
learned trial Judge overrule his contention that the finding on the issue as to 
jurisdiction must depend upon the proof of certain facts, and consequently the 
issue as to jurisdiction was not one of law but was an issue of fact. The learned 
trial Judge in the interlocutory judgment which he delivered on December 21, 1950, 
observed. that normally when the question, of the jurisdiction of the Court to 
entertain or to try a suit was raised, that Prisa must be adjudicated upon 
initially before any other question, either of law or fact, was tried, and he relied 
upon the terms of O. XIV, r. 2, of the Civil Procedure Code, which made it obliga- 
tory upon the Court to decide all issues of law on which the suit could be disposed 
of, postponing the raising of other issues. Mr. M. V. Desai was not quite correct 
when he submitted that the issue of jurisdiction was a pure issue of fact. An issue 
a8 to jurisdiction can be an issue of law or an issue of fact or a mixed issue of law 
and fact, and the duty of the Court to try the issue of jurisdiction as & preliminary 
issue does not arise in all eases. Order XIV, r. 2, of the Civil Procedure Code, 
lays down that :— A 

“Where issues both of law and of fact arise in the same suit, and the Court is of opinion that 
the case or any part thereof may be disposed of on the issues of law only, it shall try those issues 
first, and for that purpose may, if it thinks flt, postpone the settlement of the issues of faot until 
after the issues of law have been determined." 

The obligation is laid on the Court to try the issue of jurisdiction as a preliminary 
issue only if it is an issue of law, and in that event the Court would be justified in 
postponing tbe raising of other issues. When, however, the issue of jurisdiction 
is either an issue of fact or a mixed issue of law and fact, the procedure is laid down 
in the decision of our appeal Court in Sowkabas v. Sir T'ukojwao Holkar! as under: 

“Order XIV of the Civil Procedure Code gives no power to the Court to frame a preliminary 
issue of 

mec ween: the Judge has framed all issues which properly arise in a case, he may 

select one or more of those issues to be tried first and independently, where the evidence on such 
issue or issues can be conveniently separated from the rest of the evidence and the finding on 
that issue or those issues may render the trial of other issues unnecessary.” . 
The learned Judge was, therefore, with respect to him, in error when he observed 
that when the question of jurisdiction of the Court to entertain or try a suit was 
raised, that question must be adjudicated upon initially before any other question 
either of law or of fact was tried. 

The position, however, as it ultimately obtained before the learned trial Judge, 
was that the issue as to jurisdiction was really decided by him as on a demurrer. 
Tf the issue of jurisdiction was tried as on a demurrer, there could certainly be 
no objection to such trial because in that event all the allegations contained in the 
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plaint would be assumed to be correct for the purposes of the trial of the issue and 
« mo objection could ever be raised by Mr. Desai on the ground that any evidence 
which he wanted to lead on the issue ag to jurisdiction was not allowed to be led 
before the Court. In the appeal before us also the issue as to jurisdiction was 
argued as on a demurrer. The grievance of Mr. Desai therefore is not justified. 

Whether this Court has jurisdiction to receive, try and determine this suit 
depends on the construction of the provisions of cl. 12 of the Letters Patent. 
Clause 12 of the Letters Patent empoweres this Court to receive, try and determine 
suits of every description, if, in the case of suits for land or other immoveable 
property, such Jand or property shall be situated, or in all other cases if the cause 
of action shall have arisen, either wholly, or, in case the leave of the Court shall 
have been first obtained, in part, within the local limits of the ordinary original 
jurisdiction of the High Court, or if the defendant at the time of the commencement 
of the suit shall dwell, or carry on business, or personally work for gain within such 

' limits. A clear demarcation is made in this clause between suits for land or 
other immoveable property on the one hand and all other cases on the other. 
In the case of suits for land this Court would have jurisdiction to entertain the 
same if the land was situated, wholly, or where the leave of the Court has been 
first obtained, in part, within the jurisdiction of this Court. In all other cases 
this Court would have jurisdiction to entertain the same if the cause of action 
had arisen either wholly or in case leave of the Court had been first obtained in 
part within jurisdiction or if the defendant at the commencement of the suit dwelt 
or.carried on business or personally worked for gain within jurisdiction. 

The immoveable properties comprised in this suit were situated at Karachi, 
Vikroli, Amritsar and other places and the moveable properties were situated 
in Bombay as well as other places. At the date of the institution of the suit 
none of these immoveable properties was situated within the jurisdiction of this 
Court, because Vikroli was not within the limits of Greater Bombay as defined by 
the Bombay Act XVIIofl1945. This Court had therefore no jurisdiction to entertain 
a suit for partition of the immoveable properties comprised in the suit as no part 
thereof was situated within jurisdiction. A suit for partition of immoveable 
property is a suit for land and this Court had therefore no jurisdiction to entertain 
the suit for such partition because no part of the land was situated within jurisdic- 
tion. The case would, however, be different in regard to the moveable properties, 
and this Court would have jurisdiction to entertain the suit for partition of moveable 
properties if by reason of the situs or location of some of the moveables within 
jurisdiction it could be said that & part of the cause of action had arisen within 
jurisdiction. In that event with leave under cl. 12 of the Letters Patent being 
granted this Court would have jurisdiction to entertain the suit for partition 
of all the moveable properties which were the subject-matter of the suit. 

The suit was in its intent threefold : 

(1) for & declaration that the document dated April 15, 1944, was void and 
inoperative, 

(2) for partition of the immoveable properties belonging to the joint family, 
and 

(8) for partition of the moveable properties belonging to the joint family. 

It was eontended that the relief by way of declaration that the said document 
was void and inoperative was a relief under s. 89 of the Specifie Relief Act, viz. 
one for cancellation of the document, and that was an equitable relief which was 
sought by the plaintiff, and that relief could be granted by the Court within whose 
jurisdiction the properties, moveable or immoveable, affected by that document 
were situated. It was further contended that some of the moveable properties 
which were affected by that document were situate in Bombay and therefore a 
part of the cause of action arose in Bombay and that with leave under cl. 12 of 
the Letters Patent being granted this Court would have jurisdiction to entertain 
the suit with regard to all the properties, moveable as well as immoveable, which 
were affected by the said document. It was next urged that even though the land 
at Vikroli was not,within the jurisdiction of this Court at the commencement of 
the suit, it came within the jurisdiction by the enactment of the Bombay Act VIII 
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of 1950, that therefore when the suit came to be tried, a part of the lands which 
were the subject-matter of the suit for partition was within the jurisdiction and 
this Court had jurisdiction to entertain the suit for partition of all the lands 
ip erste in the suit as leave under cl. 12 of the Letters Patent had been granted 
by the Court at the commencement of the suit. It was lastly contended that this 
Court had jurisdiction to entertain the suit for partition of all the moveable pro- 
perties because some of the moveable properties were situated within jurisdiction 
and with leave granted under cl. 12 of the Letters Patent this Court would have 
jurisdiction to entertain the suit for partition of all the moveable properties 
belonging to the family. It was further urged in this connection that the business 
which was carried on by the plaintiff and defendant No. 1 in the name of Ramlal 
Ganpatrai in Bombay having been carried on by them as the members of a joint 
and undivided Hindu family, though in partnership with outsiders, was a joint 
family business, the shares therein were held by the plaintiff and defendant No. i 
as ancestral family property in their hands ahd that therefore all the defendants 
who were interested in that business should be deemed to be carrying on business 
within jurisdiction, with the result that the suit for partition of the moveable 
properties belonging to the joint family being not a suit for land but coming within 
the category of “‘all other cages” could be entertained by this Court. 

The suit for a declaration that the document dated April 15, 1944, was void and 
inoperative is no doubt a suit for cancellation of the document within the meaning 
of s8, 89 of the Specific Relief Act, and the question would have to be deter- 
mined as to how far this Court has jurisdiction to entertain such a suit. The 
document was admittedly executed at Amritsar. The defendants resided at 
Amritsar. The only manner in which jurisdiction of this Court could be 
invoked was by urging that the document was operative upon and would affect 
the properties en eee situated within jurisdiction and therefore a part of the 
cause of action in regard to this relief for cancellation arose within jurisdiction. 
In support of this argument reliance was placed on a decision of the Calcutta 
High Court reported in Hadjee Ismail Hadjee Hubbeeb v. Hadjee Mahomed Hadjee 
Jooasub : Rohima Bye v. Hadjee Mahomed Hajee Joosub. The document in that 
case was executed in Calcutta and the plaintiff sued the defendants, one of them 
being a resident in Bombay but carrying on business by his gomasta in Calcutta, 
and others resident in Bombay, to set aside the document. The properties which 
were affected by the document were situated in Bombay, and Sir Richard Couch 
C. J. observed (p. 98) :— 

**,, Here the cause of action, whatever may be the true meaning of the expression, cannot be 
said to have arisen wholly in Calcutta. The fraudulent representations which led to the execu- 
tion of the release may have been made, and the release may have been executed here, but the 
cause of action in this case consists of more than that. It includes the effect of the release upon 
the plaintiff's share of the property. If there had been no property, the execution of the release 
would not have injured the plaintiff in any way. In order to constitute a cause of action, there 
must be an injury to him from the operation of the release. Then where did the release take 
effect ; where was it operative ? The property was in Bombay... 

In such a case as the present, I think the cause of action in respect of the unmoveable pro- 
perty arose in the place where the release took effect,....” 

This is clearly an authority for the proposition that a part of the cause of action 
would arise within the jurisdiction of the Court where the property affected by the 
document was situated. 

Reliance was further placed on & decision of the Madras High Court reported 
in N. Achayya v. N. Yellamma.?* That was a suit by the plaintiff as one of the 
two nearest reversioners to the estate of a deceased Hindu for a declaration 

that the will set up by his widow as having been executed by him and as giving 
her absolute rights in his properties was a forgery and was void against him and 
for obtaining its cancellation. Mr. Justice Venkatasubba Rao followed the decision 
in Hadjee Ismail Hadjee Hubbeeb v. Hadjee Mahomed Hadjee Joosub and observed 


(p. 112) : 


‘+ lf the doeument is sought to be used to the detriment of a person at a particular place, 
1 (1874) 13 Beng. L. R. 91. 2 [1928] A. Y. R. Mad. 109. 
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the cause of action doubtless arises also at that place. Banke Behari Lal v. Pokhe Ram’. Y fail 
to see, then, why if the document affects the right of a person to a property situated at any place, 
the cause of action does not arise in that place. The mere existence of the instrument apart from 
any specific act of the person who relies on the document, prejudicially affects the right of the 
plaintiff, to the property. If the instrument is left outstanding it constitutes a menace to his 
right in regard to the property which 1s within any particular area; it is not merely when the 
defendant seeks to enforce his rights under the instrument that harm results to the plaintiff. 
As I observed above, it cannot be denied that the cause of action arises at a place where the docu- 
ment is sought to be enforced independent of the circumstance of its having been executed or the 
fraud having been practised at an altogether different place. But why should this act on the 
part of the defendant be essential to the cause of action arising within that place, if, as a matter of 
fact, there is within it some property which the document affects and to which the plaintiff is 
entitled ?” 


The learned Judge then quoted the observations from the judgment of Couch C. J. 
quoted above and adopted the argument contained in that passage. 

These two cases are authority for the proposition that the cause of action in 
regard to the suit for a cancellation of a document under s. 89 of the Specific 
Relief Act arises where the property affected by the document is situated. 

Our attention was, however, drawn to an unreported judgment of Mr. Justice 
Kania, as he then was, delivered by him in Kantilal K. Kapadia v. Jayantilal 
K. Kapadia?*. That was a case which is almost on all fours with the present one 
before us and these two cases reported in Hadjee Ismail v. Hadjee Mahomed and 
Nittala Achayya v. Nittala Yellamma were cited before the learned Judge. The 
learned Judge, however, distinguished these cases observing that the case in 
Hadjee Ismail v. Hadjee Mahomed was not treated and none of the prayers was 
considered as a relief sought under s. 89 of the Specific Relief Act and was not 
useful to be considered in deciding whether the declaration sought for in the suit 
before him by prayers Nos. 1 and 2 treating them as an independent cause of 
action should be granted or not. The learned Judge distinguished the case in : 
Nittala Achayya v. Nittala Yellamma by observing that before the plaintiff in 
that suit could claim any relief he had got to establish that he was interested in 
the property left by the deceased and that he had got to establish his interest in 
the properties in the event of there being any will. The learned Judge observed 
in the course of his judgment that for such a suit the place where the document was 
executed and the place where the reasonable apprehension took place would 
constitute a cause of action and that the place or places where the different pro- 
perties covered by the deed existed did not appear to be relevant to be inquired 
into at all. With great respect to the learned Judge, I fail to understand how one 
can distinguish the ratio of the two decisions in the manner he did. The very 
basis of a suit under s. 89 of the Specific Relief Act is the apprehension of injury 
to the plaintiff. No such apprehension of injury can ever arise if there was no 
property in which the plaintiff was interested and in regard to which a reasonable 
apprehension was felt by him. The existence of the property is therefore as 
much essential to the success of a suit as the existence of an apprehension, because 
if there was no propery. no apprehension could ever be felt by him. The existence 
of the property and the reasonable apprehension of injury to his rights therein 
are both necessary to be established by him, and if they are the essential parts of 
the cause of action, the existence of the property within jurisdiction is certainly 
a part of the cause of action which arises within jurisdiction. That being the 
position, I am afraid, I cannot accept the reasoning adopted by the learned Judge 
and would prefer to follow the decisions in Hadjee Ismail v. Hadjee Mahomed 
and Nittala Achayya v. Nittala Yellamma if it were necessary to do so for the 
purpose of the determination of the issue as to jurisdiction in this suit. 

his difficulty however does not arise in this case, because Mr. Desai admitted 
in the Court below that the suit was substantially and essentially a suit for partition. 
That is the basis on which Mr. Justice Kania also decided the question of jurisdiction 
in the suit before him. He treated the suit before him as a suit for partition treating 
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the reliefs as to the cancellation of the document as merely ancillary. The suit 
was a suit for partition, the defendant would put forward by way of defence the 
document which was executed by the plaintiff, which if established, would put the 
plaintiff out of Court, and the plaintiff therefore in order to afford a shield to that 
attack put forward the case in the plaint itself which would entitle him to a 
cancellation of the document which would thus be trotted out against him. 
Considering the case from that aspect and treating it as substantially and essentially 
a suit for partition, it would not be necessary to go so far as to dissent from the 
reasoning of the learned Judge and I would proceed to consider how far this Court 
has jurisdiction to entertain the guit for partition as claimed. 

As already observed, a suit for partition of immoveable properties is a suit for 
land, and the suit in so far as it seeks partition of theimmovable properties which 
are comprised in the particulars exh. E to the plaint would therelare be a suit for 
land. These lands are situated at Karachi, Vikhroli, Amritsar and other places, 
and even Vikhroli was outside jurisdiction at the commencement of the suit. 
It could not therefore be urged that any of the suit lands was within jurisdiction 
at the commencement of the suit. Bombay Act XVII of 1945 had extended the 
limits of the City of Bombay by including therein some portions of the Bombay 
Suburban District. But the areas comprised in Greater Bombay as described in 
the schedule A thereto did not comprise Vikhroli. Vikhroli cameto be comprised 
in the area by the enactment of Bombay Act VIII of 1950 and it was after the 
enactment of that Act that the jurisdiction of this Court was extended to Vikhroli. 
It is clear therefore that this Court had no jurisdiction at all to entertain a suit for 
partition of immoveable properties belonging to the family at the commencement 


of the suit. The question therefore which would arise for our consideration | 


would be how far the enactment of Bombay Act VIII of 1950 made any difference 
, to the position. There is authority for the proposition that if the law is changed at 
the date of the hearing, the Court should give effect to the changed law, and that 
it is the duty of the Court to administer the law of the land at the date when the 
Court is administering it. (See Quilter v. Mapleson! and Mukerjee, Official Receiver 
v. Ramratan Kuer*). It was contended that this being the law of procedure as 
distinguished from the substantive law, it would be retrospective m operation, 
and that this Court would have jurisdiction to entertain the suit for a partition 
of the Vikhroli property which came within jurisdiction by reason of the enactment 
of the Bombay Act VIII of 1950. It was urged, on the other hand, that the 
Bombay Act VIII of 1950 was not retrospective in operation and that the jurisdic- 
tion of this Court had got to be decided having regard to the circumstances as 
they existed at the date of the commencement of the suit. Having regard, however, 
to the provisions of s. 7 of Bombay Act VIII of 1950, it is clear that the Bombay 
Act VIII of 1950 was retrospective in operation. That section saved all pending 
p ings in the Court where the same had been instituted so that if any suit 
in respect of Vikhroli lands had been filed in the appropriate Court, that Court 
would not cease to have jurisdiction to try and determine the same and the parties 
would not be relegated to their remedies in the Courts in Greater Bombay which 
were invested with jurisdiction over the same. Moreover, in the case before 
us, no such suit had been filed in the appropriate Court for a partition of the 
Vikhroli lands so that any question would arise with regard to the saving of a 
pending suit in connection therewith. The suit, if at all, had been filed in this 
Court which acquired extended jurisdiction over the Vikhroli lands by the enact- 
ment of the Bombay Act VIII of 1950, and that being 80, & suit which originally 
was not filed in a Court with jurisdiction came to be, after the enactment of Bombay 
Act VIII of 1950, a suit filed in a Court with jurisdiction to entertain the same. 
The result, therefore, is that this Court did acquire jurisdiction to entertain the 
guit for partition of the Vikhroli lands, and the only question which remained to 
be considered was whether leave under cl. 12 of the Letters Patent which had 
been obtained at the commencement of the suit would enure for the benefit of 
the plaintiff so as to include within this suit also the lands which were situated 
outside the jurisdiction of this Court. It was urged by Mr. Desai that leave 
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under cl. 12 of the Letters Patent had already been granted both in regard to 

. the moveable and immoveable properties which were comprised in the suit, and 
that therefore when this Court came to be invested with jurisdiction to entertain 
the suit with regard to the Vikhroli lands, that leave operated so as to invest 
this Court also with jurisdiction to partition the lands situated outside jurisdiction. 
It was urged by Mr. Desai that it was neither a different cause of action nor an 
alteration of the cause of action as it had been originally framed, and reliance was 
placed on two decisions of our High Court reported in Rampurtab Samruthroy 
v. Premsukh Chandamal* and Motilal v. Shankarlal. In Rampurtab Samruthroy 
v. Premsukh Chandamal it was held that :— 

“The grant of leave under clause XII of the Letters Patent, 1865 is a judicial act, which must 
be held to relate only to the cause of action contained in the plaint, as presented to the Court at 
the time of the grant. Such leave, which affords the very foundation of the jurisdiction, is not 
available to confer jurisdiction in respect of a different cause of action which was not Sudicially 
considered at the time it was granted. In respect of such a different cause of action, leave under 
clause XIT cannot be granted after the institution of the suit ; and, therefore, the Court cannot 
try such different cause of action, except in another suit duly instituted." 

Mr. Desai contended that what he was doing in the present case was not to rely 
on any different cause of action but to continue the suit on the same cause of action 
on which he had based it. All the immoveable properties were comprised in the 
partieulars exh. E to the plaint and there was nothing which he was adding to the 
scope of the suit as originally framed. In Motilal v. Shankarlal a suit for money ' 
instituted originally with leave under cl. 12 of the Letters Patent by several 
persons acting as partners was by amendment of the plaint converted into a suit 
by only one of them, and it was held that such suit altered the cause of action and 
could not lie in absence of a fresh leave under cl. 12 of the Letters Patent after 
the amendment. Mr. Desai urged that what he was doing in the present suit 
was not to institute a different suit but to continue the same suit as had been 
filed by him and that therefore the leave under cl. 12 of the Letters Patent which 
he had originally obtained should enure for his benefit in regard to the immoveable 
properties situated outside jurisdiction. The difficulty, however, in the way of 
Mr. Desai is that this is not a case where leave under cl. 12 of the Letters Patent 
was obtained in the first instance with reference to any immoveable property 
which was the subject-matter of the suit. Leave under cl. 12 of the Letters 
Patent was obtained on the allegations contained in paragraph 28 of the plaint, 
and it is significant to note that in that paragraph there is no mention at all made 
of any immoveable property being situated within jurisdiction so as to invoke the 
jurisdiction of the Court with regard to immoveable properties situated outside 
jurisdiction with leave under cl. 12 of the Letters Patent being granted. AJl the 
properties including the property at Vikhroli were admittedly outside the jurisdic- 
tion of this Court and it could not at all have been within the contemplation of the 
plaintiff at the time when he instituted the suit that he should obtain leave under 
cl. 12 of the Letters Patent on the basis of the suit being a suit for land. If that 
was the position, the leave under cl. 12 of the Letters Patent obtained at the 
commencement of the suit could by no stretch of imagination be extended to 
include the claim for partition of immoveable properties on the basis of the suit 
being initially a suit for land situated in part within jurisdiction. The claim of 
the plaintiff for partition of the immoveable properties therefore can only be 
confined to the land at Vikhroli which was comprised within the jurisdiction of 
this Court by the enactment of Bombay Act VIII of 1950 and this Court would 
have jurisdiction to entertain the suit for partition only of the land at Vikhroli. 


The suit for partition of the moveable properties belonging to the joint family 
would be comprised within the category of “all other cases" mentioned in cl. 12 
of the Letters Patent, and in that behalf we will have to consider how far a part 
of the cause of action can be said to have arisen within the jurisdiction of this Court. 
It was urged by Mr. Desai that the situs or location of the moveable properties 
within jurisdiction would invest the Court with jurisdiction, and reliance was placed 
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AE of this contention of his on a passage from Dicey’s Conflict of Laws, 
6th edn., p. 88 : 

“Jurisdiction founded on possession of property. Ought the possession of immoveable or 
movable property in a particular country to give the Courts thereof jurisdiction over the possessor? 

Two points must be carefully distinguished. The possession of property, whether land or 
goods, undoubtedly gives the Courts of the country where the property is situate Jurisdiction over 
that property, and, therefore, over the owner or possessor thereof, in regard thereto... 
One may perhaps go further and say that the possession of property, immoveable or movable, 
in a country gives the Courts jurisdiction over the possessor in regara to ohhgations connected 
with this property.” 

A passage from Salmond on Jurisprudence, 10th edn., p. 481,, was also relied 
upon :— 

“A right over a chattel is movable property, and where chattel goes the right goes also." 

Mr. Desai further relied upon a decision of the Allahabad High Court reported in 
Rani Amrit Kuar v. Gur Charan Singh! The suit there was for the recovery 
of certain promissory notes which were in the custody of the Imperial Bank of 
India and was filed in the Court of the Subordinate Judge at Dehra Dun. The 
defendants contended that the Court of the Subordinate Judge at Dehra Dun 
had no jurisdiction to entertain the suit, and it was held that the moveable pro- 
perty was within the jurisdiction of the Dehra Dun Court and that was enough to 
invest the Court with jurisdiction. In the course of the judgment Mr. Justice 
Mukerji observed as under (p. 229) :— 

“Again, the movable property m suit is within the jurisdiction of the Dehra Dun Court. This 
fact, although not specifically alleged in the plaint, is admitted on behalf of the appellants and 
is proved by the fact that the Dehra Dun branch of the Imperial Bank produced the promissory 
notes for the inspection of the Court and allowed photographs of the same to be taken. It 18 
again common ground that the fixed deposrt is with the Dehra Dun branch of the Imperial Bank. 
In the case of Sirdar Gurdyal Singh v. Rajah of Faridkoi* their Lordships remarked (at p. 288) 
as follows : 

‘Territorial jurisdiction attaches...upon all persons either permanently or temporarily 
resident within the territory....exists always as to land within the territory aud it may be ex- 
ercised over moveables within the territory....’ 

It does appear therefore that in suits relating to movable property a Court, within whose 

jurisdiction the movahle property is kept, has jurisdiction to try the case. In this view also the 
lower Court was not without jurisdiction.” 
Reliance was also placed on Jairam Narayan Raje v. Atmaram Narayan Raje, 
Seshagiri Rau v. Rama Rau,‘ and Abdul Karim Sahib v. Badrudeen Sahib’ where 
even though the suits comprised immoveable as well as moveable properties, 
the immoveable properties being situated outside jurisdiction, the suits were 
held not maintainable in regard to immoveable properties outside jurisdiction but 
were allowed to proceed with regard to the moveable properties within jurisdiction. 
Reliance was lastly placed on the unreported judgment of Mr. Justice Kania 
in Kantilal K. Kapadia v. Jayantilal K. Kapadia® above) referred to where the 
learned Judge in circumstances identical with those obtaining in the case before 
us observed :— 

“Under the circumstances I hold that the suit go far as it relates to moveable property is 
within the jurisdiction of this Court.” 

The principle which emerges from the above is that the situs or location of the 
moveable property within jurisdiction invests the Court with jurisdiction. The 
cause of action is the bundle of facts which are necessary for the plaintiff to establish 
in order to obtain the relief which he seeks at the hands of the Court and the 
jurisdiction of the Court is determined by the fact of the cause of action wholly 
or in part having arisen within its jurisdiction. The cause of action for instance 
in a suit on a promissory note consists of the execution of the promissory note, 
the demand of the monies due under the promissory note and the non-payment 


1 [1934] A. I. R. Al. 226. 6 (1089) I. L. R. 28 Mad. 216. 

2 (1894) L. R. 21 I. A. 171. 6 (1939) O. C. J. Suit No. 558 of 1988, 
8 (1880)I.L. R. 4 Bom. 482. decided by Kania J., on July 18, 1989, (Unrep.). 
4 (1896) I. L. R. 10 Mad. 448. 


` 


1981.] SHIV BHAGWAN 7. ONKARMAL (o.c.7.)-—Bhagwoti J. 861 


thereof. Any of these facts may take place within jurisdiction, and if even a 
part of the cause of action arises within the jurisdiction of the Court, the Court 
would have jurisdiction to entertain the suit on the promissory note. In a suit 
for partition of moveable property the cause of action consists of the existence of 
the moveable property, the interest of the parties in the moveable property, 
the demand for partition and .the non-compliance therewith. The existence of 
moveable property would be an essential part of the cause of action, and if that 
moveable property is situated within the jurisdiction of a particular Court, that 
part of the cause of action would certainly arise within the jurisdiction of that 
Court. It ia clear therefore that the situs or location of the moveable property 
within jurisdiction would, by reason of a part of the cause of action having arisen 
within local limits, invest the Court with jurisdiction. 

Reliance was, however, placed by Mr. Maneksha as also by the learned trial 
Judge on certain observations in Jairam Narayan Raje v. Atmaram Narayan Raje 
and Seshagiri Rau v. Rama Rau which lend support to the contention that where a 
suit was filed for the partition of moveable properties as well as immoveable 

roperties, no leave under cl. 12 of the Letters Patent should be granted and the 
Court should decline to entertain such suit. Jairam Narayan Raje v. Atmaram 
Narayan Raj was a judgment of Mr. Justice West, and the main question with 
which the learned Judge there was concerned was whether leave under cl. 12 
of the Letters Patent was properly granted under those circumstances. The 
learned Judge observed (p. 487) : 
“In the present suit the partition of land is the principal object : there is a claim for a parti- 
tion of moveable property also, but, apparently, of a less substantial kind.” 


The main consideration by which the learned Judge was moved was that the 
suit for moveable property was not allowed to attach to itself a suit for immoveable 
property, as by leave of the Court another suit for immoveable property might 
in that way be drawn within another than the local jurisdiction. This decision 
was considered by the Madras High Court in Abdul Karim Sahib v. Badrudeen 
Sahib? and the Court there observed (p. 222) :— 

**,,.In the latter case the observations of West, J., to which Moore, J., refers in his judgment 
vrere made with reference to the question whether leave to sue could properly be given, not with 
reference to the question whether the Court had jurisdiction as regards the property within the 
local limits of the jurisdiction. This is clear from the fact that the Court allowed the case to 
proceed with reference to the moveable property within the limits of the jurisdiction. Seeing 
that in both these cases, although the point does not appear to have been argued, the suit was 
only dismissed as regards the land outside the jurisdiction, rt must be taken that the learned 
Judges were of opinion that the Court had jurisdiction as regards the moveable property within 
the jurisdiction." 

The other case which was referred to above was the case of Seshagiri Rau v. Rama 
Rau which followed the ratio in Jairam Narayan Raje v. Aimaram Narayan Raje. 
Mr. Justice Kania had the same observations to make in the unreported Judgment 
above referred to with regard to Jairam Narayan Raje v. Atmaram Narayan Raje :— 

*"This is because the immoveable property being situated wholly outside jurisdiction the Court 
has no power to grant leave to sue as regards such property. This is in fact stating that a suit for 
partition of unmoveable property is a suit for land and when all the immoveable properties are 
outside the jurisdiction no question of obtaining leave under clause XII arises." 

The observations therefore which were relied upon by Mr. Maneksha and also by 
the learned Judge below in Jairam Narayan Raje v. Atamram Narayan Raje 
do not lend support to the contention that no suit for partition of moveable pro- 
perties within jurisdiction can lie in cases where it is mixed up with the suit for 
partition of immoveable properties all situated outside the jurisdiction of the Court. 
These observations therefore do not militate against the position which we have 
laid down above, viz. that the existence of the moveable properties is & part of 
the eause of action, and if that cause of action has arisen ‘vit hin the jurisdiction 
of this Court by reason of the situs or location of the moveable properties within 
the local limits, this Court would have jurisdiction to entertain the suit for parti- 


1 (1880) I. L. R. 4 Bom. 482. 2 (1004) I. L. R. 28 Mad. 216. 


862 E THE BOMBAY LAW REPORTER. [vor. niv. 


tion of the moveable properties within jurisdiction. Looking at the matter from 
this point of view, it 1s dar that this Court has jurisdiction to entertain the suit 
for partition of moveable properties which are situated within jurisdiction, and 
with leave granted under cl. 12 of theLetters Patent it would also have jurisdiction 
to partition moveable properties belonging to the joint family outside jurisdiction. 
The suit for partition of moveable properties would be comprised within the cate- 
gory of “all other cases " mentioned in the latter part of cl. 12 of the Letters 
Patent, and, that being so, a part of the cause of action having arisen within 
jurisdiction, this Court would have jurisdietien to entertain the suit for parti- 
tion of moveable properties even outside jurisdiction with, leave under cl. 12 of 
the Letters Patent being granted. 

This ratio is determinative of the case and it would not be necessary to go into 
the other interesting question of Hindu law which was argued before us. In 
so far, however, as the judgment of the learned trial Judge is categoric on the point 
which on all hands is a very important one, we allowed Mr. Desai to argue that 
point also and we are recording our opinion in regard to that point as we have 
been invited to do. The interesting point which arises thus for our consideration 
is whether the members of a joint and undivided Hindu family who are interested 
in a particular business carried on within jurisdiction can be said to carry on 
business within jurisdiction. Clause 12 of the Letters Patent requires that in all 
other cases where the cause of action has not arisen wholly or in part within 
jurisdiction, the defendant at the time of the commencement of the suit should 
dwell or carry on business or personally work for gain within jurisdiction. The 
words used are “ that the defendant should carry on business within jurisdiction " 
and we have therefore got to determine what is the connotation of the words 
“ carry on business." The words “carry on business" have been judicially 
interpreted. In Kirpa Ram v. Mangal Sen’, the learned Judges of the Allahabad 
High Court observed (p. 869):— 

** ‘Carrying on business’ means, in this section, having an interest in the business transactions 
at the particular place ; a voice in what is done; a share'in the gain or loss, as the case may 
be ; and some control, if not over the actual method of working, at any rate, upon the existence 
of the business.” 


These observations of the learned Judges of the Allahabad High Court were quoted 
with approval in Tarabai v. Chogmal*. The case before the Nagpur High Court 
was that of a person carrying on business of ginning factory under a pooling agree- 
ment which provided for keeping the factories dormant by rotation and the question 
arose whether the test of carrying on business was the continuity or intermittency 
of. the business, or any other. The Acting Judicial Commissioner Niyogi held 
that the test was not the continuity or the intermittency of the business, but the 
fact of owning an interest in the business and receiving profits, and that therefore 
a person must be deemed to be carrying on business of ginning factory if under 
a special contract of combination entered into by him with other [factories, his 
factory remained quiescent and he derived profits from the contract. The intervals 
of inactivity did not imply either suspension or cessation of business. Even here 
the learned Judge observed (p. 115) :— 

**,, In the present case it is manifest that the respondents had an interest in the ginning and 
pressing business of Deulgaon Raja and had a share ın the gain or Joss, and as partners ın the 
combination had some control however small over the business.” 

So that the criterion of having some control over the business was not eschewed 
and that was taken into account together with the fact of owning the interest in the 
business and receiving profits. 

The true test was laid down by their Lordships of the Privy Council in Goswami 
Shri Girdhariji v. Shri Govardhan Lalj2. That was a case of a Goswami receiving 
donations and offerings from his devotees when he was on a visit to Bombay. 
Tt was held that he was not carrying on any business in Bombay, and their Lord- 
ships observed (p. 298) :— 


i [1922] A. I. R. AN. 367. 8 (1893) I. L. R. 18 Bom. 294, ».c. 
2 [1982] A. I. R. Nag. 114. 
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“The phrase ‘carry on business,’ as has been often said, is a very elastic one, and is almost 
incapable of definition. The tribunal must in each case look to the particular circumstances. 
It appears to their Lordships that the Letters Patent intended it to relate to business in which a 
man might contract debts, and ought to be liable to be sued by persons who [had business transac- 
tions with him.” 

The test, therefore, is as has been laid down by their Lordships of the Privy Council 
that a person can be said to carry on business where he might contract debts 
and would be liable to be sued by persons who had business transactions with him. 

A joint family in Hindu law can own a business. The business can be conducted 
with the funds of the joint family and all the members of the joint family would 
be interested in that business. The persons who would be, however, carrying 
on the business, though for the benefit of the joint family, would be the karta or 
the manager or the adult members of the joint family. The minor members of 
the joint family as alao the female members who would be interested in the assets 
of the joint family would not be carrying on that business. The business would 
be carried on by those members of the joint family who are in conduct of the same. 
All the assets of the joint family would no doubt be liable for the debts of that 
business which would be carried on by the manager or the adult members of the 
family with the authority and with the full consent of the members of the family. 
The personal liability, however, in regard to the transactions of that business 
would be that of the manager or the members of the family who actually conduct 
that business, the other members being only liable to the extent of their interest 
in the joint family properties, such of them being liable also personally as came into 
direct contractual relationship with the outside parties or held themselves out 
as the contracting parties or subsequently ratified the transactions. The actual 
mode in which the personal liability would be incurred by them would be either 
by reason of a contractual relationship with outsiders or by reason of holding out 
or by subsequent ratification, but except for that, there would be no personal 
liability incurred by them and their only liability would be to the extent of their 
interest in the joint family properties. They would not be carrying on business 
in the sense that they would contract debts or would be liable to be sued by persons 
having business transactions with them. (See also Mulla’s Principles of Hindu 
Law, 10th edn., p. 265.) 


When the manager of a joint family or a member or members of a joint 
family enter into partnership with strangers, though acting on behalf of the joint 
family, the position which obtains is that, not all the members of the joint family, 
but only such of its members as have in fact entered into partnership with the 
stranger become partners. On such a partnership being formed the relationship 
which is established is a contractual relationship, and the only parties who thus 
come into contractual relationship with each other are the outsider and the member 
or members of the joint family as the case may be. The members of the joint 
family who are not partners with the outsider have no voice or control over the 
business, they are not in a position even to dissolve the partnership and to realise 
the share of the joint family in the partnership. The liability to the outside 
creditors is of the partnership and the partners thereof, though by reason of the 
fact that one of the partners therein is the manager of a joint family, the 
interest of the other members of the joint family in the joint family properties may 
be reached in execution of a decree, if any, obtained against the manager. This, 
however, is by reason of the operation of the principles of Hindu law and not by 
reason of the application of any principles of the law of contract. The other 
members of the joint family are not liable to be sued at the instance of the creditors 
of the partnership, though it may be that a creditor of the partnership who has 
obtained a decree against the manager may execute the decree which he has thus 
obtained, not only against the interest of the managerin the joint family properties 
but also against the interest of the other members of the joint family therein. 
The liability to pay the debts properly incurred by a manager acting within the 
scope of his authority and for the benefit of the joint family is thus quite distinct 
from the liability to be sued in respect of debts which are incurred by the manager 
in the course of a business which he is conducting or carrying on for the benefit 
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of the joint family. This is the true position as it has been laid down by the 
authorities, and we find the position clearly laid down to this effect in Gangayya 
v. Venkataramiah! and Chockalingam v. Muthukaruppan?. In Gangayya v. 
Venkataramiah it was observed (p. 456) : 

“It is wel: settled that a contract of partnership between a member of a joint family and a 
stranger does not make every member of the joint family which the managing member representa 
a partner so as to clothe him with all the rights and obligations of a partner as defined in section 
289 of the Contract Act. I need only refer to Sokkanadha Vannimundar v. Sokkanadha Vanni- 
mundar!, Ramanathan Chetty v. Yegappa Chetty and Vadilal v. Shah Khushal*. It is no doubt 
true that as between the members of the undivided family and the coparcener who enters into 
a contract of partnership for the benefit of the family they will be entitled to call upon him to 
account for the profits earned by him from the partnership and to share in such profits but this 
will not place them in any position of direct contractual relationship with (the other partners of 
the frm. Nor would the fact that the entire assets of the joint family might be avaiable to the 
creditors of the firm make any dufference. The position of the plaintiff in the present case cannot 
be lugher than that of a sub-partner. The managing member of an undivided family though he 
has the power of representing the interests of the other members is not their agent in the strict 
sense of the term so as to clothe the other members of the family with all the rights of principals 
in respect of contracts entered into by their agent. His position is, as pointed out by their Lord- 


ships of the Privy Council in Annamalai Chetty v. Murugasa Chetity? more analogous toithat of a 
trustee.” 


These observations of the learned Judges of the Madras High Court throw consider- 
able light on the true position of the members of the joint Hindu family in those 
cases where a partnership is entered into between an outsider on the one hand 
and the manager of the joint family or a member or members of the joint 
family on the other. It is the manager of the joint family or the member 
or members of the joint family who enter into the partnership that carry on the 
business of the partnership. The family has no doubt an interest in the share 
which they enjoy in that partnership business, but it is a far cry from that to say 
that the members of the joint family who are interested in that share carry on the 
partnership business themselves. They do not enter into any transactions in the 
course of the partnership business. They do not contract debts or obligations in 
the course of that business. They are not liable to be sued in respect of the transac- 
tions of that business. They have a right no doubt as sub-partners or sub-sharers 
to go against the manager of the joint family or member or members of the 
joint family who have been put forward as partners with the outsider in that 
business. It does not, however, therefore follow that they carry on the partner- 
ship business which is the busineas by and between the outsider on the one hand and 
the manager of the joint family or member or members of the joint family 
on the other. To the same effect are the observations in Chockalingam v. Muthu- 
karuppan! (p. 1027) :— 

*When Narayanan embarked upon the M.P.N. partnership he did so as representing the family. 
That did not, however, make the members of his family partners. It is well settled law that a 
contract of partnership by a manager does not ipso facto make the other members of the family 
partners ; ...But this does not mean that where a manager of a trading family enters into a 
partnership with strangers for the purpose of carrying on the.same kind of business the members 
of the family are not liable to the extent of the family property for the debts binding on the 
manager in the partnership business." 

These observations, however, touch the question of the liability of the other 
members of the joint family for the debts which are lawfully incurred by the 
manager in the conduct of the business on behalf of the joint family. They do not 
touch the aspect of the liability of these members of the joint family to be sued 
in respect of the debts incurred by the partnership or in regard to the transactions 
entered into by the partnership with third parties. An analogy is very appositely 
furnished by the position as it obtains between executors and legatees on the one 
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hand and trustees and cestui que trust on the other. An executor who is empowered 
under the will of the testator to carry on his business no doubt carries on the 
business for the benefit of the legatees. But it is the executor who carries on the 
business and not the legatees, though the legatees would be interested in the busi- 
ness which the executor carries on in pursuance of the directions contained in that 
behalf in the will. A trustee who is empowered to carry on business similarly 
carries it on himself though he does it for the benefit of the cestui que trust. The 
cestut que trust is no doubt interested in the business but he cannot be said to be 
carrying on that business. The same is the position as between partners and sub- 
partners. The manager of the joint family or the member or members of 
the joint family who enter into partnership with strangers though on behalf of 
the joint family carry on the partnership business themselves. The other members 
of the joint family are interested in that business and are at best in the position 
of sub-partners but they cannot be said to carry on that business. We are defi- 
nitely of the opinion that even though it may be a business in which the members of 
the joint family may be interested as sub-partners or sub-sharers, they certainly 
do not carry on the business which is carried on only by the manager of the joint 
family or the member or members of the joint family who enter into the partner- 
ship with the outsider though for the benefit of the joint family. 

"There may be cases no doubt where the whole joint family enters into partner- 
ship with a stranger. But there all the members of the joint family who are capable 
of entering into partnership become partners with the outsider. The joint family 
is not a legal entity known to law, with the result that within the compendious 
description of the joint family, only those persons are comprised who are capable 
of entering into contractual relationship as partners and they only become partners 
with the outsider. Minor members of the joint family can never become partners 
with any outsider because an infant according to our law is incapable of entering 
into a contract. They may be admitted to the benefits of a partnership ; but that 
is the only extent of their interest therein. If such an event happens, then it is 
not the joint family which enters into partnership with the outsider. It is the in- 
dividual members of the joint family who are capable of entering into contractual 
relationship that become partners with the outsider, and all the results of the partner- 
ship known to the law follow. The death of one of the partners dissolves the part- 
nership. Each one of the partners has a controlling voice in the partnership and 
there would be liabilities inter se between the outside partner on the one hand and 
the partners belonging to the joint family on the other. But in those cases where, 
apart from the whole of the joint family thus becoming a partner with the outsider, 
itis only the manager of the joint family or a member or members of the 
joint family who enter into partnership with the outsider, the position remains as 
we have indicated above. The manager of the joint family or a member or 
members of the joint family who thus become partners are not the agents of the 
other members of the family for the purpose of carrying on the business within 
the strict sense of the term as recognised by law. It has been laid down that a 
person in order to carry on the business need not do it personally. He can also do 
it through an agent duly authorised in that behalf. But that person must be an 
agent in the strict sense of the term, and the Privy Council has laid down that the 
manager of a joint Hindu family is not an agent within the meaning of this 
condition. It is too late in the day to protest against these observations of their 
Lordships of the Privy Council. Even though they may be obiter, it is clear that 
the other members of the joint family cannot be said to carry on the business 
through or by the agency of the manager of the joint family or member or 
members of the joint family who are put forward thus as partners in the partner. 
ship business with the outsider. 

ln this behalf it would be interesting to note the following observations made by 
the learned Judges of the Madras High Court in Murugesa Cheili v. Annamalai 
Chetti! which ultimately went to the Priey Council in 80 I. A. 220 (p. 472) :— 

“These circumstances negative the view that the appellant had any interest in the oil 
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trade, much less that he assisted in carrying iton. Even if it were otherwise, and if the appellant 
would have been entitled to claim an interest in the oil business on the ground that it was 
carried on by on» who was the manager of his family at the time, it would not warrant our holding 
that the appellant carried on business within the meaning of section 17 of the Code of Civil 
Procedure, inasmuch as the person acting as agent within the jurisdiction should, in our view, be 
an agent in thé strict and correct sense of the term, so as to bring the principal within the 
operation of the said section 17, Code of Civil Procedure, as interpreted by this Court. We do 
not, however, wish to be understood as saying that a member of a joint family, who actually 
consents to a trade being carried on on his behalf or by bis conduct puts himself in the position of a 
joint trader, would, while he was living outside the jurisdiction, not be carrying on business within 
the jurisdiction. Such is not the present case, aa we have already stated." 

Though the learned Judges there make a distinction between an ordinary member 
of the joint mm and a member who actually consents to a trade being carried on 
on his behalf or by his conduct puts himself in the position of a joint trader, in 
which latter event the person would be deemed to be carrying on business within 
jurisdiction, the mere fact of a person being interested in the joint family business 
and not taking up the position of a contracting party or holding himself out as a 
contracting party would not make any difference to the position. Such a person 
cannot be deemed to be carrying on business which is carried on by the manager of 
the joint family or & member or members of the joint family in partnership 
with the outside partner. 

For the reasons above mentioned, therefore, we have come to the conclusion that 
merely because, as alleged in paragraph 28 of the plaint, the plaintiff and defen- 
dant No. 1 as & member of a joint and undivided Hindu family and in partnership 
with outsiders, carried on the business of Ramlal Ganpatrai in Bombay, and the' 
shares in the said business were ancestral joint family in their hands, the other 
defendants cannot be said to have carried on business in Bombay at the date of the 
institution of the suit. 

On all the grounds aforesaid, I agree with the order proposed by my Lord the 
Chief Justice. 


Pex CurtaM: Theappellant wanted the Court to assume jurisdiction both with re- 
gard to moveable and immoveable properties. With regard to immoveable properties 
the appellant has substantially failed. But he has succeeded in getting Mr. Justice 
Shah's order reversed as far as the Vikhroli propertyjand the moveables are concerned. 
We think that the fairest order with regard to costs will be that the respondents 
must pay to the appellant half the costs of the appeal and half the costs of the 
hearing before Mr. Justice Shah. . 

Mr. Justice Shah, in view of the fact that he held that the Court had no jurisdic- 
tion, dismissed the summons taken out by the plaintiff for discovery and inspection. 
The learned Judge will now pass the proper order on that summons. 


Order varied. 


Attorneys for appellant: Ambubhat & Diwanji. 
Attorneys for respondents : Ambubhat & Diwanji: Maloi, Hanchhoddas & Co. 
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Arbitration Act (X of 1940), Secs. 2(e), 33— Hast India Cotton Association, Itd., articles of as- 


sociation, art. 96; By-law 38At—Application to determine effect of arbitration agreemeni— 
Whether Court competent to consider whether particular dispute within scope of arbitration 
agreement-—-Dispute not falling within scope of arbüration agreement—Court whether can con- 
sider validity of subject matter of arbitration—Arbitration agreement arising between members 
of Hast India Cotton Association, Ltd.— Whether Court competent to consider question of vali- 
dity of contracts—Scope of art. 96. 

In dealing with an application under s. 33 of the Arbitration Act, 1940, the Court is oon- 
cerned with determining the existence, legality or effect of an arbitration agreement at the 
instance of a party challenging the arbitration agreement, and the Court is not concerned with 
the existence or validity of the transactions which are the subject-matter of the erbitration. 
But when the petitioner desires to have the effect of the arbitration agreement determined, 
the Court is entitled under s. 33 in so doing to consider whether the particular dispute before 
the Court is within the scopeof the arbitration agreement. If the Court comes to the 
conclusion that it ıs within the arbitration agreement, the arbitrator is the sole judge of it; 
but if it does not fall within the scope of the arbitration agreement, the Court is entitled 
to declare the effect of the arbitration agreement and incidentally upon the validity of the 
contract. 

The question as to the vahdity of the contracts is within tbe competence of the Court 
in the arbitration agreement arising between the members of the East India Cotton Associa- 
tion, Ltd., either by reason of by-law 38A or art. 90 cf the articles of association of the 
East India Cotton Association, Ltd., even if the arbitration agreement is not expreasly incor- 
porated in the contract and exista apart from the terms of the contract. 

Applications for membership cf the Bast India Cotton Assoomtion, Ltd., under which 
parties agree to be bound by the articles of association and the by-laws of the Hast India 
Cotton Association constitute an arbitration agreement within the meaning of the definition 
contained in s. 2(a) of the Arbitration Aot, 1940. 

If the Court on an application under s. 33 of the Arbitration Act, 1940, holds that an 
arbitration agreement does in fact exist or that it is a valid agreement, the arbitrator is 
entitled to proceed to decide the dispute on the merits. 

The fact that an objection to the existence or legality of an arbitration agreement is 
taken does not deprive the arbitrator of jurisdiction to decide the dispute on the merita 
for all the time. Ib is not necessary for the party asserting that an arbitration agreement 
exists in fact and law to make a substantive application for a declaration to that effect, when 
the other party has challenged the existence or validity of the arbitration agreement and 
has failed therein. 

Article 96 of the articles of association of the East India Cotton Association, Ltd., does not 
contemplate reference to arbitration of disputes other than those contemplated in the arbi- 
tration by-laws of the association. Therefore contracts in respect of which the parties 
cannot go to arbitration under by-law 38A of the association cannot be submitted to arbi- 
tration under art. 96. 

Mohanlal Ohhaganlal v. Bissessarlal! and Babubhai v. Madhavji Govindij$ & Co.,* followed. 

Khusiram v. Hanutma?, nob followed. 
Gulamali Abdulhussein & Co. v. Vishwambharlal,‘ referred to. 


The facts appear in the judgment. 


* Decided, August 22, 1950. O. C. J. 
Award No. 51 of 1949. 
T The by-law is as follows :— 
** Arbitration other than regarding quality.— 
All unpaid claims whether admitted or not and 
all disputes (other than those relating to 
quality) arising out of, or in relation to (a) 
contracts (whether forward or ‘ready’ and 
whether between members or between 4 
member and a non-member) made subject to 
these Bye-laws or (b) the rights and/or res- 


ponsibilities of commission agente, Muccadums 
and brokers not parties to such contracta 
shall be referred to the arbitration of two 
disinterested persons one to be chosen by 
each party. The arbitrators shall have power 
to appoint an umpire and shall do so if and 
when they differ as to their award....” 
1 (1945) 48 Bom. L, R. 686. 


2 (1980) 33 Bom. L. R. 759. 
3 (1045) 53 C. W. N. 505. 
4 (1948) 51 Bom. L. R. 79. 
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C. K. Daphtary, Advoiate General, with M. P. Amin and N. P. Nathwani, for the 
petitioner. : + 
M: L. Maneksha, with K. T. Desas, for the respondents. 


Suan J. This'is an application for obtaining a declaration that there exists 
no valid and enforceable arbitration agreement between the petitioner and the 
respondents, and the persons who are appointed as arbitrators have no authority, 
and that the alleged transactions in respect of which the disputes had arisen between 
the parties were outside the scope of art. 96 of the articles of association and bye- 
law 38A of the East India Cotton Association, Ltd. In the alternative the petitioner 
has prayed for revoking the authority of the arbitrators. 

The petition is filed under ss. 33 and 5 of the Indian Arbitration Act X of 1940. 
mee material allegations and submissions made by the petitioner in his petition are 

' these. 

The petitioner and the respondents are members of the East India Cotton Associa- 
tion, Ltd., and do business m cotton. One Ramanlal Nagindas was in the empley 
of the petitioner for about four years prior to 1948. Towards the end of April 1948 
the petitioner received letters from several merchants calling upon the petitioner 
to give them delivery of cotton in respect of several delivery contracte. The peti- ' 
tioner made enquiries and found that without any authority the said Ramanlal 
on his own behalf but wrongfully in the name of the petitioner sold about 20,000. - 
bales and purchased about 16,000 bales of Broach Vijay and Navsari Bardoli (cotton), 
and that the said transactions had resulted in a loss to the extent of about Rs. 15 
lakhs. Ramanlal had no authority to enter into the transactions and had no autho- 
rity to sign contract-notes in respect of those transactions. The petitioner denied 


the factum and legality of the contracts alleged to have been effected by him on . : 


behalf of the petitioner. Without prejudice to his rights and contentions, however, 
the petitioner paid Re. 16,00,000 to more than about 50 parties who produced 
contract-notes in official form purporting to be signed by Ramanlal, and satisfied 
the petitioner that the party had accepted the contract in good faith in the 
normal course of business. The petitioner; however, suspected that the respondents , 
had colluded with Ramanlal and made claims against the petitioner on the |. 
basis of certain transactions which were not genuine. He accordingly denied his 
liability in respect of those transactions. Disputes having arisen, the respondents 
appointed an arbitrator, and called upon the petitioner to appoint his arbitrator. 
The petitioner appointed his arbitrator under protest. There were in all three 
arbitration proceedings which were numbered 115/48, 118/48 and 59/49. It was 
submitted that in fact there was no arbitration agreement, that the arbitration 
ent was not valid in law, and that in any case the disputes were beyond the 
scope of art. 96 of the articles of association of the East India Cotton Association, 
and hence the effect of the arbitration agreement had to be determined. It was also 
submitted that in view of the provisions of the Indian Cotton (Control) Order, 1945, 
and the notified orders issued thereunder the contracts alleged to have been entered. 
into with the respondents were void, and that they were also void because no 
delivery contracts were rendered as required by the bye-laws of the Association, 
and the arbitrators had no jurisdiction to decide on the validity of the arbitration 
agreement. The board of directors of the East India Cotton Association had per- 
mitted practices in the Association in connection with cotton business, such as 
failure to insist upon the compliance with the clearing house bye-laws and perio- 
dical settlements in the case of delivery contracts, and consequently the board 
of directors, who were constituted the forum of appeal according to the bye-laws. 
were not an impartial and independent body, and the authority of the arbitrators 
should therefore be revoked. i 
The respondents have filed a detailed affidavit controverting the allegations and 
submissions. They denied the allegation of collusion with Ramanlal, and asserted. 
that the contracts were valid contracts in respect of which there existed arbitration 
agreements which were enforceable, and that the arbitration agreements were valid 
in law, and no question relating to the effect of the arbitration agreements fell to be de- 
cided. They farther submitted that the contracts were not void as alleged either by 


` 
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reason of the provisions of the Indian Cotton (Control) Order, 1945, or by reason of 
the alleged failure to comply with the bye-laws of the Association or the forms 
prescribed thereunder. They also stated that the practice of the association in the 
matter of delivery contracts was notinconsistent with the bye-laws of the association, 
and that no justifiable ground for revoking the authority of the arbitrators was made 
out. 

Besides the denial of the authority of Ramanlal to enter into the contracts (in respect 
of which no evidence had been led before me by the petitioner), the petitioner 
argued that some of the contracts were made at a time when transactions in cotton 
were completely prohibited, and practically all the rest of the contracts were en- 
tered into at rates above the ceiling prices fixed by the Textile Commissioner under 
the Indian Cotton Control Order, and that the contracts were void because in all 
but two transactions there were no contract-notes rendered as required by the 
rules ; and even in respect of the two contracts the contract-notes departed from the 
official form prescribed under the bye-laws in material particulars, and hence even 
those contracts were void by reason of the provisions of the Bombay Cotton Con- 
tracts Act, 1932. On the ground that the contracts are void, the petitioner contend- 
ed that the arbitrators are not entitled to adjudicate upon the validity or otherwise 
of the contracts inasmuch as a dispute as to the validity or otherwise of the contracts 
is beyond the scope of bye-law 38A of the bye-laws of the East India Cotton Associa- 
tion, and art. 96 of the articles of association, and that there is no subsisting arbitra- 
tion agreement on which the parties are required to go to arbitration. 

It is argued on behalf of the respondents that the contracts were not void on any 
of the grounds submitted by the petitioner ; and in any case the present application 
is not maintainable because the dispute is raised not as to the existence, validity or 
effect of the arbitration agreement, butit is raised as to the existence and validity of the 
contracts that are the subject matter of the dispute under the arbitration agreements, 
and that this Court is not entitled to consider the question of the validity or existence 
of the contracts which are the subject matter of the dispute in an application under 
s. 33 of the Arbitration Act. It is also argued that on the terms of the arbitration 
agreement contained in art. 96 of the articles of association of the East India Cotton 
Association read with the application form of membership and bye-law 38A, the 
arbitrators are entitled to decide among other disputes questions relating to the 
existence or validity of the contracts which are subject-matter of the dispute, 
and their legal effect. It is argued further that in the present application what is 
sought to be raised, is not any question as to the existence, validity or effect of the 
arbitration agreement, but questions relating to the existence, validity and effect of 
the disputed contracts. It is pointed out that in the case of a dispute between a 
broker and a constituent where, by reason of the provisions of the bye-laws and the 
form prescribed thereunder the contract note is the sole repository not only of the 
contract of sale or purchase of cotton, but algo of the arbitration agreement, and when 
an objection is raised as to the existence, validity or effect of the contract, it is an 
objection both as to the contract and the arbitration agreement; but where, as in the 
case of a dispute between the members of the association the commodity contract 
does not incorporate an arbitration clause but the arbitration agreement is to be found 
in the contract which subsists between the various members to be bound by the 
terms of the articles of association as evidenced by the application for membership 
and acceptance thereof, or is to be found in the statutory bye-laws which are accepted 
to be applicable by reason of the undertaking in the application for election as member 
and acceptance thereof, the objection to the existence, validity or relating to the 
effect of the contract is not an objection to the existence or validity of the arbitration 
agreement or relating to the effect of the arbitration agreement, and it is con- 
tended that the questions raised in the petition cannot be decided, firstly, because 
they do not fall within the terms of s. 33, and, secondly, they fall within the exclusive 
competence of the arbitrators, and hence the jurisdiction of the Court is excluded. 
The argument that the Court has no juriadiction to deal with the question as to the 
validity, existence or effect of the disputed contracts is sought to be supported by 
reference to the terms of art. 98 and bye-law 38A. It is submitted that all differ- 
ences arising between members including those relating to the existence, validity and 
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effeot of the disputed contracts and all unpaid claims whether admitted or not must 
be referred to the arbitrators under the machinery provided under the bye-laws. 

To be able to appreciate the effect of the various contentions, it is necessary to 
refer to the provisions, and the effeot of the Bombay Cotton Contracts Aot IV of 
1932, the bye-laws, the constitution of the East India Cotton Association and the 
provisions of the Indian Cotton (Control) Order., 1945, in detail. 

The petitioner and the respondents are both members of the East India Cotton 
Association, Ltd. The petitioner applied for membership of the Association by 
application dated October 6, 1932, in the form prescribed and set out at page 107 
of the official book of Bye-laws. The respondents were originally associate members, 
but became full members from November 15, 1947. The applications sub- 
mitted by them for membership are exh. 2 dated April 8, 1943, and November 15, 
1947, and are in the forms prescribed and set out at pages 108 and 107, respectively. 

The East India Cotton Association, Ltd., which was incorporated under the pro- 
visions of the earlier Bombay Cotton Contracts Act, is a Cotton Association recognised 
under s. 4 of the Bombay Cotton Contracts Act, 1932, for the purpose of regulating 
and controlling business in the sale, purchase or other transactions in cotton. Accord- 
ing to the provisions of s. 4, the Association has framed bye-laws for regulating and 
controlling transactions in cotton. Section 8 of the Bombay Cotton Contracts Act 
provides : 

"* Save as hereinafter provided in this Act, any contract (whether either party thereto is 
a member of a recognised cotton association or not) which is entered into after the date on which 
this Act comes into operation and which is not in accordance with by-lawa of any recognised 
cotton association shall be void.” 


. This section renders all contracts in cotton, subject to special exceptions, void if they 
are not in accordance with the bye-laws of a recognised association. The Bombay 
Legislature has passed Act LXIV of 1947 which seeks to regulate and control 
forward contracts in all commodities, and by s. 14 and as from the date an association . 
is recognised in. Bombay and Salsette in respect of cotton, the Bombay Cotton 
Control Act ceases to be in force. It appears that the East India Cotton Association has 
been recognised in that behalf since April 1, 1948. We are in the present casé how- 
ever not concerned with the provisions of the new Act, inasmuch as all the transac- 
tions have taken place before the date on which the new Act has been brought into 
operation so as to apply to transactions in cotton. Notwithstanding the repeal of 
the Act of 1932 by s. 15 of the Act of 1947 the right, title, obligation or liability 
already acquired, accrued or incurred under the old Act is not affected. 

The East India Cotton Association is a limited liability company incorporated 
under the Indian Companies Act. Article 96 of the articles of association provides as 
follows : 

“ Whenever any difference arises between Members or Associate Members or Special As- 
sociate Members or Temporary Special Associate Members or between one or more of them and 
another or cthers who are nob Members or Associate Members or Special Associate Members or 
Temporary Special Associate Members touching or in connection with the cotton trade or any 
transaction herein it shall be referred to arbitration in such manner as shall be prescribed. by 
the Bye-laws. And it is hereby expressly declared that the holding of such an arbitration and 
the obtaining of an award thereunder shall be a condition precedent to the right of any Member 
or Associate Member or Special Associate Member or Temporary Special Associate Member or 
non-Member to commence legal proceedings against any other Member or associate member 
or special associate member or Temporary Special Associate Member or non-Member in 
respect of any such difference as aforesaid andany Member or Associate Member or Special 
Associate Momber or Temporary Special Associate Member or non-Member shall have no right 
of action against any other Member or Associate Member or Special Associate Member or 
Temporary Special Associate Member or non-Member except to enforce the award in any 
such arbitration.” 

‘Byé-laws 35 to 40 of the East India Cotton Association provide machinery 
of arbitration with regard to disputes which may arise out of or in relation to cotton 
transactions between members of the association or between members and non- 
members. Bye-law 38A provides for reference to arbitration in case of disputes 
other than those relating to quality, between members or between members and 


\ 
1950.] GORDHANDAS PURSOTTAM 0. NATVARLAL (0.C.J.)—Shah J. 871 


non-members. Bye-law 80 provides: : 

* Delivery contracts between members shall be made on the official form given in the 
Appendix. Hedge Contracts between members may be verbal or in writing and when in writing 
shall be in ‘one or other of the forms given in the Appendix. Whether verbal or written all 
contracts shall be subject to the Bye-laws, provided that in the case of Delivery Contracts 
Bye-laws 149 to 163 inclusive shall not apply.” . 

‘The official form for delivery contracts is set out at page 96 of the official book of 
Bye-laws. Bye-law 82 provides: 

“ Contracts between members acting as commission agents on the one hand and their 
constituents on the other shall be made subject to the Bye-laws and a contract note in the form 
given in the Appendix (pages 92, 93, 04 and 95) shall be rendered in respect of every such oon- 
tract. Bye-laws 130 to 166 (inclusive) shall not apply to these contracts.” 

i T official form presoribed is to be found at pages 92, 93, 94 and 95 of the officia 
ook. 

Under r. 81 (2) of the Defence of India Rules (1939) the Government of India 
issued on December 29, 1945, the Indian Cotton (Control) Order, 1945, which by cl. (3) 
prohibited all persons in British India from entering into any contract or contracts 
in eotton, but the Textile Commissioner was authorised by general order to exclude 
from operation of the Order any class or description of contracts. On January 
19, 1946, the Textile Commissioner excluded from the operation of the Order ready 
contracts, delivery contracts and hedge contracts relating to the crop of 1046-47 
or earlier seasons, provided that the price stipulated for sale or purchase was within 
the limits of the floor and ceiling prices mentioned in the schedule. This Order 
was modified by Order dated April 12, 1946, whereby the ceiling and floor prices 
were decreased or increased in respect of inferior or superior qualities and the basic 
qualities by amounts specified therein. In respect of Broach Vijaya cotton the 
ceiling price was increased as from that date by Rs. 50 per candy. 

The Defence of India Rules lapsed on September 30, 1946; but in order to maintain. 
continuity of certain restrictive legislation the Bombay ‘Legislature passed Act 
XXII of 1946, which by s. 5 continued orders made under the Defence of India 
Rulesin respect of certain essential commodities, if the orders were such as could be 
made under the Act. The essential commodities in respect of which the Act was 
to apply were mentioned in the schedule, and the Provincial Government was 
authorized to direct additions or omissions to be madein the schedule. “Cotton” was 
included in the schedule by a Notification issued by the Provincial Government 
. dated October 1, 1946. Unders. 4 the Provincial Government was entitled by 

notified order, i.e. order notified in the Official Gazette, to provide for various 
matters, including control and prices at which Essential Commodities could be 
bought and sold. As the Cotton Control Order related to control of prices of an 
essential commodity, it was continued by reason of s. 6 of the Act. 

On August 21, 1947, the Textile Commissioner issuéd a press-note No. TCP-14, 
stating that the Government of India had on that day given their consent for trading 
in hedge and delivery contracts of the 1947-48 season crop in the Bombay market 
of the East India Cotton Association subject to the existing floor and ceiling prices 
and other terms and conditions. 

Notiee was thereafter issued by the East India Cotton Association on September 
2 i , that trading in the new crop of 1947-48 season was permitted from September 

By Notifeation No. 4233/33-D issued on September 5, 1947, the Government of 
Bombay amended bye-law 65A and also bye-law No. 136. : 

On December 23, 1947, the Notification dated January 19,1046, was amended 
80 as to enable business to be done in 1047-48 crop at revised ceiling and floor prices. 
i Ee price of Broach Vijaya 3/4" was fixed at Rs. 480 and the ceiling price at 

- On January 19, 1948, the Textile Commissioner issued a press-note which stated 
that in pursuance of Government’s general policy of decontrol, “the statutory floor 
and. ceiling prices will be abolished with immediate effect”. On January 22, 1948, 


the Government of India issued Resolution No. 90/1-Tex. 1/48 which also made in 
para. ll the identical statement. 
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The Advocate General has contended that the mere issue of a press-note by the 
Textile Commissioner could not take the place of a notified order under s. 4, and the 
resolution of the Government of India cannot operate to remove the floor and ceil- 
ing prioes fixed under the Bombay Essential Commodities and Cattle (Control) Act, 
1046. It is also pointed out that both the press-note and the resolution mentioned 
“that the floor and the ceiling prices will be withdrawn". According to the Advocate 
General, they were not orders at all but intimations of an intention to do something 
in future which was not carried out by necessary orders. It was also contended that 
the Textile Commissioner could, if at all, act by a notified order, and in fact such a 
notified order was issued on December 23, 1947, when the floor and the ceiling prices 
were altered in respect of the 1947-48 crop. If there was no notified order by the 
Textile Commissioner, it was submitted, that any number of press notes by the 
Textile Commissioner or resolutions by Government were not a compliance with the 
requirements of the Bombay Essential Commodities and Cattle (Control) Act XXII 
of 1946. Now, under the Indian Cotton Control Order the Textile Commissioner is 
entitled to issue a general order and he did issue the order on August 21, 1947, permit- 
ting business in 1947-48 crop to be done subject to existing ceiling and floor prices. 
If the authority tomake a provisioninrespect of matters covered by s. 4 of the Act 
was sought to be exercised by the Provincial Government or any officer or authority, 
it could only be done by a notified order. But I find nothing in the Essential 
Commodities and Cattle (Control) Act X XII of 1946 which affects the authority of the 
"Textile Commissioner vested in him by the Indian Cotton Control Order to issue 
general orders, as distinguished from notified orders. A notified order can be 
effective if it is published in the Official Gazette. A general order under the Indian 
Cotton Control Order may, however, be issued and published in any manner the. 
Textile Commissioner deems fit. In my view the expression “will be abolished" 
in the press-note issued by the Textile Commissioner means in ite context: ‘are 
hereby ordered to be abolished’. The Textile Commissioner appears to have used 
the phraseology used in the resolution of the Government of India. It is true that 
the resolution of the Government-of India is of a later date than the publication by 
the Textile Commissioner of the press-note, but a cursory glance at the two publica- 
tions iş sufficient to show that the Textile Commissioner was really publishing: the 
Government resolution. In my view, therefore, the Textile Commissioner has 
issued a valid general order removing the floor and ceiling prices. The provisions 
set out are all the material provisions which have a bearing on the contentions raised. 

Now, the principal question that arises is : . 

Has this Court jurisdiction to adjudicate upon the question as to the existence, 
validity or effect of the contracts, as distinguished from the existence, validity or 
effect of the arbitration agreement? Normally in dealing with an application 
under s. 33 of the Arbitration Act, the Court is concerned with determining the 
existence, legality or effect.of an arbitration agreement at the instance of a party 
challenging the arbitration agreement, and the Court is not concerned with the 
existence or validity of the transations which are the subject-matter of arbitration. 
The question as to the existence or validity of the subject-matter of the dispute 
cannot directly fall within the scope of an enquiry as to the existence or validity of 
the arbitration agreement. But when as in the present the petitioner desires to 
have the effect of the arbitration agreement determined, the Court is entitled under 
s. 33 in so doing to consider whether the particular dispute before the Court is within 
the scopeofthearbitration agreement, IftheCourt comes to the conclusion that a 
dispute is within the arbitration agreement, the arbitrator is the sole judge of it, but 
if it does not fall within the scope of the arbitration agreement, the Court is entitled 
to declare the effect of the arbitration agreement and incidentally upon the validity 
of the contract. 

What then is the arbitration agreement in the present case? The expression 
‘arbitration agreement’ is defined in s. 2 (a) of the Indian Arbitration Act X of 1940 
and means “a written agreement to submit present or future differences to arbitration, 
whether the arbitrator is named or not." . The respondents rely upon the terms of 
art. 96 of the articles of association of the East India Cotton Association, bye-law 
38A and the form of the application for membership which is required to be signed by 
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the members. They contend that both the petitioner and the respondents, have, 
though at different times, applied to become members by applications in writing 
signed by them, and thereby they have undertaken to be bound by the articles of 
association of the’ East: India Cotton Association. As thearticles of association and 
the bye-laws contain, an arbitration clause, the application. read with the bye-laws 
and the articles of association constitute an arbitration agreement. Reliance is placed 
upon a judgment of Mr. Justice Bhagwatiin M ohanlal Chhaganlal v. Bissessarlal | 
in support of the proposition that applications in writing submitted by persons who ' 
become members at different times of an association, under which they agree to 
be bound by the rules and regulations, and in which there is a provision for the , 
compulsory submission of the present and future differences between members inter „u 
se, constitute a written agreement to submit their differences to arbitration within ? as 
the meaning of the definition contained in 8. 2 (a) of the Arbitration Act. EL 
If the matter were res integra, I would have found some difficulty in accepting tho}, 
submission that the application forms read with art. 96 of the articles of association * 
constitute an arbitration agreement between the petitioner and the respondents. 
The definition of an arbitration requires that there must be a written agreement to 
submit present or future disputes to arbitration. It is true that a written agree- 
ment to be binding need not be signed by both the parties to the agreement: see 
Gulamali Abdualhussein d: Co. v. Vishwambharlal.2 Acceptance by both the parties 
with the intention of entering into a contract, of terms which are reduced to writing 
would be sufficient to constitute a written agreement. It is again true that the art- 
icles of association of a company constitute a domestic contract between the members 


“in their capacity as members, by reason of the operation of s. 21 of the Indian Com- 
. , panies Act. But it is m my judgment straining the language of s. 2(a) to hold that 


independent acceptance in writing by members of the rules and regulations in an 
‘application to the association constitutes a written agreement between two individual 
members in respect of their individual disputes in which neither the association, nor 
the other members, have any direct interest. But Mr. Justice Bhagwati has taken 
' the view that the separate applications for membership submitted by members 
' agreeing to be bound by the articles of association amount to a written agreement ; 
' and, I do not feel justified in not following that view. The learned Advocate General 
has referred me to a decision of the Calcutta High Court reported in KAusiram v, 
‘Hanutmal wherein Mr. Justice Das refused to accept the decision of Mr. Justice 
‘Bhagwati as correct. But on a question of the nature raised before me uniformity . 
of judicial opinion is of greater importance than a strictly cee interpretation ^ 
contrary to opinions previously expressed and published. I, therefore, follow the 
judgment of Mr. Justice Bhagwati in Mohanlal Chhaganlal v. e and hold 
that applications for membership under which the parties agreed to be bound by the 
articles of association and the bye-laws constituted an arbitration agreement. 

Does this arbitration agreement authorize the arbitrators to decide & aispute as 
to the validity of the contract? In the application for membership the applicants 
have undertaken to “ conform and to be bound by the Memorandum and Articles of 
Association, and the “Bye-laws of the Association." Under bye-law 38A. disputes 
arising out of or in relation to contracts (whether between members or between 
members and non-members) made subject to the bye-laws, are required to be referred 
to two arbitrators. The words of bye-law 38A clearly indicate that in respect of 
those contracts which are made subject to the bye-laws the dispute shall 
be referred to arbitration. If the contract is not subject to the bye-laws, 
i.e. not in accordance with the bye-laws, there could be no obligation to go to arbi- 
tration. Bye-law 38A applies to a large number of persons who may not even be 
members of the association and seeks to exclude the jurisdiction of the civil Court 
and must therefore be strictly construed. 

In Babubhai v. Madhavji Govindj: & Co.4 this Court considered the “question 
as to the obligation of parties to go to arbitration on a question of the validity of 
contracts made subject to the bye-laws of the East damp Cotton Association. The 
head-note is as follows: 


1 (1945) 48 Bom. L. R. 686. 8 ue 
2 (1948) 51 Bom. L. R. 79. 4 
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“ Under by-law 38A framed under the Bombay Cotton Contracts Act, 1922, the arbitrators 
have no jurisdiction to decide disputes arising out of contracts not in the sanctioned form. ” 
Mr. Justice Broomfield in the course of his judgment observed (p. 770): 

** ,,.Bo far as clause (a) (of By-law 38A) is concerned, it is clear that arbitration is not con- 

templated or made compulsory in the case of contracts not made subject to the by-laws... 
There is nothing in the by-law then which gives power to one of the two disputing parties to 
refer any matters to arbitration which do not arise out of valid contracts. " 
It is true that the dispute in the case in Babubhai v. Madhavji Govindji & Co. was 
between a member and a non-member, but in my view that circumstance does not 
justify any distinction being made between the principle of that case and the present 
case. The learned Judges who decided that case held that if the contract was not in 
the official form prescribed, there was no legal contract which was made subject 
to the bye-laws on which arbitration could be insisted upon. If the validity or 
otherwise of the contracts was the test in determining whether there can bea valid 
submission, in my judgment, it is a matter of little consequence that the contract is 
between members and not between a member and & non-member. Nor is the cir- 
cumstance that there is an express arbitration clause in the case of a contract between 
a member and a non-member and there is no such clause in a contract under bye-law 
80, of any importance. Principal to principal contracts under bye-law 80 are made as 
much subject to the bye-laws (including bye-laws relating to arbitration) as commission. 
agency contracts under bye-law 82. Express reference to the arbitration clause in 
the official form in the commission agency contract does no more than repeat what 
is necessarily implied by the statement that “the contract is subject to the bye- 
laws.” 

It is true that the words of art. 96 of the articles of association seem to include 
all disputes relating to trading in cotton. Under that article any difference, 
between the members or associate members touching or in connection with the cotton 
trade or any transaction therein must be “referred to arbitration in such manner 
as shall be prescribed by the Bye-laws.” The paragraph makes provision for reference 
to arbitration, by reference to (1) the persons between whom the dispute arises, (2) 
the nature of the dispute, and (3) the manner of reference. Before a dispute is re- 
quired to be referred to arbitration under art. 96 it must be shown that the disputeis a 
dispute relating to trade in cotton or in respect of cotton transactions. Other disputes 
between the members inter se or between members and non-members are not required 
to'be referred to arbitration. Therarticle provides that a dispute must be referred to 
the arbitrators in such manner as is prescribed by the bye laws. However, the expres- 
sion “ in such manner as shall be prescribed by the Bye-laws ” in its context refers not 
merely to the mode of submission to arbitration, nor merely to the procedure relating to 
the arbitration proceedings provided by the bye-laws, but also to disputes which are 
required to be referred, the persoas to whom they are required to be referred and the 
pE e of arbitration including the hearing of appeals. In my judgment bye- 

w 38A means no more than this: that disputes between members or associate 
members or between members and outsiders shall be referred to, arbitration according 
to the bye-laws, and that the holding of arbitration proceedings shall be & condition 
precedent to the institution of any legal proceeding by a member, associate member 
or even & non-member, and that in such proceedings only the award will be enforced. 
Article 96 may bind the members inter se by reason of the provisions of s. 21 of the 
Indian Companies Act. But when the article provides that disputes between 
members and non-members shall be referfed to arbitration, and holding of arbitration 
proceedings shall be a condition precedent to the institution of legal proceedings and 
only the award shall be enforced, it can have only the meaning that the disputes 
relating to trading in cotton and transactions therein shall be referred to arbitration 
in accordance with the bye-laws. Itis argued that even when disputes arise between 
members which do not fall within the bye-laws they must be referred to arbitration, 
and the procedure, if any, contained in the bye-laws would apply. In my judgment 
the argument contains its own refutation. The bye-laws do not provide any pro- 
cedure for reference of disputes to arbitration which do not fall within the bye-laws 
relating to arbitration. Im any case the argument requires that the words “if 
any ” should be added after the words “in such manner " in the article to ascribe 
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any meaning to the article which might support the contention. Again a dispute 
between a member and a non-member can be required to be referred under art. 96 
if the bye-laws so provide and not otherwise, because obviously art. 96 by itself 
cannot bind non-members. In my judgment, therefore, art. 96 does not provide for 
arbitration in case of disputes other than those in respect of which the bye-laws make 
it obligatory to refer the dispute to arbitration. Any other view would require the 
article to be extensively rewritten in order to make it applicable according to the 
nature of the dispute and according as the dispute is between members or between 
members and non-members or between members on one side and members and non- 
members on the other side. 


In my view, therefore, art. 96 does not contemplate reference to arbitration of 
disputes -other than those contemplated in the arbitration bye-laws of the East 
India Cotton Association. If that is the right view, then obviously contracts in 
respect of which the parties cannot go to arbitration under bye-law 38A cannot be 
submitted to arbitration under art. 96 of the articles of association. The authority 
in Babubhat v. Madhavji Govindji & Co. will equally apply to arbitration proposed 
under art. 96. The question as to the validity of the contracts is within the compe- 
tence of the Court in the arbitration agreement arising between the members of 
the East India, Cotton Association either by reason of bye-law 38A or art. 96 of the 
articles of association, even if the arbitration agreement is not expressly incorporated 
in the contract, and exists apart from the terms of the contract. 


The learned Advocate General argued that once a dispute as to the existence or 
legality of the arbitration agreement was raised, the arbitrator ceased to have juris- 
diction to decide the dispute arising under the arbitration agreement altogether, and 
relied upon the decision reported in Mahomed v. Pirojshaw!. It is true that an 
arbitrator cannot decide whether there is in fact or in law a valid arbitration agree- 
ment, which compels any parties to go to arbitration. By deciding that there exists 
a valid arbitration agreement the arbitrator cannot confer jurisdiction upon himself. 
E in view of the provisions of s. 33 of the Arbitration Act, which for thefirst time in- 

rates & provision (in thestatutes relating to arbitration in India) enabling a party 
eh enging the existence or validity of an arbitration agreement, to apply to the 
Court for an adjudication thereof, and by s. 32 prohibited the parties from litigating 
&bout the same otherwise than by way of an applieation, it is open to the Court to 
declare that an arbitration agreement exists in fact or is valid in law. If the Court 
on an application under s. 33 holds that an arbitration agreement does in fact exist 
or that it is a valid agreement, the arbitrator is entitled to proceed to decide the 
dispute on the merits. I am unable to agree with the contention of the learned 
Advocate General that once an objection to the existence or legality of an arbitration 
agreement is taken, the arbitrator loses jurisdiction to decide the dispute on the 
merits for. all time. Nor is it necessary for the party asserting that an arbitration 
agreement exists in fact and law to make a substantive application for a declara- 
tion, to that effect, when the other party has challenged the existence or validity of 
the arbitration agreement, and has failed therein. 


Now, the contracts in respect of which the disputes have arisen are contracts of two 
different classes, contracts between principal and principal and contracts of commis- 
sion agency. The first class of contracts are those contemplated by bye-law 80 
and the second class by bye-law 82. It is admitted thatall contracts are delivery 
contracts, and, therefore, subject to the limitations contained in the order of the 
Textile Commissioner, contracts which are excluded from the operation of the order. 
It is also the case of both the parties before me that all the transactions are in res- 
pect of the 1947-48 crop. According to the respondents the following transactions 
in cotton were entered into between the parties. 
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COMMISSION BASIS 


HUBLI-COOMPTA 
Purchase 
Date | Bales Rate Date 
30~1--48 100 180 March 0—2—48 
595 
i 776 
COMMISSION BASIS 
Broach Vijay 
15—4—47 4 200 529 0 0 29-347 
16-4—47 s 900 534 0 0 29-3-47 
25-8-47 .. : 100 561 0 0 29-B-47 
25-8-47 .. i 500 560 0 0 31-3—47 
26 -8-47 500 560 8 0 31-347 
26—8-47 200 504 0 0 23-9-47 
27-38-47 600 563 0 0 23—9—47 
Total .. 3000 bales 
! 28-09-47 
23-9-47 
24-9-47 
30—-9—47 
30-98-47 
1-10-47 
J-10-47 
Total .. 
PRINCIPAL TO PRINCIPAL 
Navsari-Bardoli 
Purchase 
Date Bales Rate Date 
2-4-48 200 825 0 0 16—-2—48 
2—4—48 100 850 0 0 16-248 
7-448 . à 100 835 0 0 16-248 
7-4-48 . 100 885 0 0 
24-4—48 . 200 800 0 0 Total . 
7-448 100 -835 0 0 
284-48 .. » 100 , 835 0 0 
Total .. 900 bales 
t PRINCIPAL TO PRINCIPAL 
Broach-Vijaya 
Date Bales Rate Date 
6-9-47 300 561 0 0 28-09-47 
6-947 100 566 0 0 23-947 
16—-1-48 100 580 0 0 28—-0—47 
20—1—48 T 100 717 0 0 23-9—47 
6-4—48 ha 200 682 0 0 1-10-47 
1064-48 . ea 100 682 0 0 13-2—48 
7-4-48 ' s 300 682 0 0 
74-48 es 100 682 0 0 Total .. 
1—4—-48 . 100 682 0 0 
9—4—48 P 100 630 0 0 
18-4—48 200 640 0 0 
14—4—48 100 ' 650 0 0 
15-4—48 100 600 0 0 
15-4—48 100 680 0 0 
16—4—48 100 680 0 0 
19—4—48 100 700 0 0 
19—4—48 100 600 0 0 
Total .. 2300 bales 


Sale 
Bales 


100 


3000 bales 





900 Bales, 


2300 bales 


[Vou. LIV. 


Rate 


208 March 


595 


803 
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Rate 
835 0 
835 0 
835 0 
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Now, in support of the transactions the respondents rely upon contract-notes 
similar to the official form in respect of two transactions, viz. 


Broach-Vijaya 
6-9-47 for 100 bales at Rs. 566 
29—1-48 for 106 bales at Ra. 717 


In respect of the Hubli-Coompta transactions on commission basis there are two 
letters confirming the transactions entered into through the petitioner and subject to 
the bye-laws of the East India Cotton Association. In respect of all the purchase 
transactions in Broach-Vijaya, and the sale transactions between March 29, 1947, 
and March 31, 1947, on commission basis there is a confirmation letter dated January 
15, 1948, purporting to be accepted by K. L. Marfatia on behalf of the petitioner. 
In respect of the rest there is not even a confirmation letter. In respect of the 
Principal and Principal purchase transactions Navsari-Broach there are two 
confirmation notes: , 


1—4—48 100 bales at Ra. 835 
74-48 100 bales at Rs. 835 
and three confirmation notes in respect of three sale transactions : 
16-2-48 100 bales at Rs. 835 
16-948 100 bales at Re. 835 
16- 2-48 100 bales at Rs. 835 


In respect of Principal to Principal Broach-Vijaya thereis one confirmation letter for 
purchase transaction dated 6-9-47 300 bales at Rs. 561 and confirmation notes in 
respect of all sale transactions excepting the last one, viz. dated February 13, 1948, 
for 1800 bales at Rs. 682. i 

On this analysis it is apparent that in respect of none of the transactions on 
commission basis there is a contraot-note in the official form. The confirmation 
letters which are sent and accepted do not conform to the requirements of that form. 
In respect of two Principal and Principal transactions in Broach-Vijaya Cotton 
there are contract-notes similar to the official form, and in respect of some of the 
rest there are confirmation letters, and for the remaining there are no confirmation 
letters. 

In view of the imperative provisions of bye-law 80 which applies to delivery 
contracts between Principal and Principal and of bye-law 82 which applies to con- 
tracts on commission basisand the provisions of s. 8 of the Bombay Cotton Contracts 
Aot, all contracts which are not in accordance with the bye-laws of the East India 
Cotton Association would be void. 

But Mr. Maneksha says that in respect of the Principal and Principal contracts 
where the transaction is not intended to be entered through brokers, the bye-laws 
do not provide for &n official form ; and he argues that if there is no official form 
provided, the failure to conform to the form, which could not have been intended to 
apply to contracts not through brokers, haa not the effect of rendering the transactions 
void. Mr. Maneksha further submits that the confirmation notes substantially 
conform to the official form at page 96 of the bye-laws and hence the transactions in 
which confirmation letters have been written and are accepted are not void. He fur- 
ther argues that bye-law 82 applies as between member and non-member constituent 
and applies only to hedge contracts. Now bye-law 80 ez facie applies to all delivery 
contracts between members and members. It also applies to hedge contracts. 
Hedge contracts may be made orally or in writing, but delivery contracts must be 
in writing. It is undisputed that all the transactions wereintended to be delivery 
contracts. Being delivery contracts and between members of the East India Cotton 
Association, they must be in the official form. It is true that the’ official form 
contemplates that a contract between members would be normally made through a 
broker. That, however, does not mean that there can be no contracts between 
members without the intervention of brokers or that the official form cannot be 
modified so as to suit particular requirements, provided the essential nature and 
legal effect of the contract remains unaltered. Bye-law 80 refers to the official form 
without specifying on what page that form is printed, but there are only two forms 
of contract between members and members (one for purchase transactions and 
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another for sale) and they are found printed at page 96 of the official book of bye- 
laws. In the absence of any other official form prescribed by the bye-laws, I do not 
find any substance in the argument of Mr. Maneksha that the form printed at 
p. 96 is not the official form referred because the page is not mentioned expressly 
in the bye-law whereas the pages at which the form of the official contract note to 
be rendered to the client is printed are expressly referred to in bye-law 82. 

In my judgment by reason of bye-law 80 of the East India Cotton Association 
delivery contracts must be made in the form printed at page 96 of the official book of 
bye-laws, subjeot to amendments to suit conditions peculiar to the parties but not 
so as substantially to affect the nature of the contract or its legal effect. 

I am unable also to agree with the submission of Mr. Maneksha that the letters 
of confirmation are a good substitute for the official contract form. In the first 
place, these letters of confirmation do not purport to be contract notes.at all. 
Whereas the official contract note is intended to be the sole repository of the terms 
and conditions on which the transactions are entered, the letters of confirmation 
merely purport to give intimation that certain transactions in cotton have been 
effected, in pursuance of a pre-existing contract. Again, the lettersof confirmation 
which are collectively put in and marked exh. 5 do not substantially conform to the 
requirements of the official form. The confirmation letters dated September 24, 1947, 
September 6, 1947, and November 1, 1947, in respect of Broach-Vijaya cotton do 
not appear on their face to have been made subject to the bye-laws of the East India 
Cotton Association, though in the other confirmation letters it is mentioned that 
the purchases have been made subject to the bye-laws of the East India Cotton 
Association. The confirmatory letters mention details about the quality, the 
quantity, date of delivery, rate, special terms, and remarks. The important details 
which are not to be found in these letters are : 

(1) details about measurement, 

(2) brokerage, and E 

(3) the provision for mentioning the difference above or below the settlement rate of the 
hedge contract. 

Mr. Maneksha has pointed out that bye-law 101 which deals with measurements 
and cubic tonnage provides that the association may by resolution suspend the opera- 
tion of bye-law 101, and that the East India Cotton Association by resolution exh. 
3 dated November 30, 1942, resolved to suspend the operation of the bye-law. It 
does not appear, however, that the official form can be amended by a resolution 
of the association and that the form does not appear to have been amended by the 
association or by any competent authority. But in my view the omission of the 
measurement in tonnage doesnot alter the character or legal effect of the contract. 
Similarly, brokerage can only be mentioned where the contract is entered into through 
& broker. Ifa contract need not necessarily be entered through & broker, fail- 
ure to mention brokerage of a broker who does not intervene cannot affect the 
validity of the contract. But the omission of any reference in the confirmation-note 
to the difference above or below the settlement rate of hedge contract is in my 
view a substantial alteration of the nature and legal effect of the contract. 

Bye-laws 136 and 139 occur in the chapter relating to Clearing House Bye-laws. 
Bye-law 139 provides: 

“ All Delivery Contracts other than those excepted under bye-law 136 and Hedge Contracts 
shall be subject to periodical settlements through the Clearing House and in every case the 
parties to the contract must be members of the Association. Settlement of differences due on 
open contracts and of other liabilities to be settled through the Clearing House shall be made 
once weekly on days which shall be fixed by the Board and notified in a calendar to be published 
annually. 

The day on which Balance Sheets are required to be submitted to the Clearing House shall 

' be known as Settlement Day.” 
Now, bye-law 139 in termsapplies to delivery contracts, and that entails the conse- 
quence that those contracte wold have to pass through the clearing house, and they 
would be subject to periodical settlements. Delivery contracts do not appear to be 
excepted under bye-law 136 ; but where the differences on delivery contracts for cot- 
ton equalto stamped bales or sealed or typed samples in which delivery is to be taken 
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within a period of six weeks from the original date of contract, the contract need not 
pass through clearing house. 

Now, none of the confirmation letters refer to the difference above or below the 
settlement rate of the hedge contract. The delivery contracts made in that form 
would not be settled through the clearing house, and the requirement of a periodical 
Settlement would be completely avoided. Chandulal Maganlal Vakharia on behalf 
of the respondents has in his affidavit dated August 20, 1049, stated in paragraph 
25: 

“ Without prejudice, I say that to the knowledge of the Petitioner and his said firm and all 

members of the East India Cotton Association Ltd. for many years past delivery contrect trans- 
actions have nct gone through the periodical clearings and the terms aa to periodical clearings 
and settlement were in accordance with such practico waived by the Petitioner said firm. " 
If according to the scheme of the bye-laws it was necessary that the delivery con- 
tracts should be subject to periodical clearings, the alleged practice of the associa- 
tion, assuming that it was acquiesced in by the petitioner, cannot justify the omis- 
sion of an essential term of the contract if the contract is strictly carried out according 
to the provisions of the bye-laws. The delivery contract would, according to the 
bye-laws, be subjected to periodical clearings and the settlement would be made 
at a fixed difference above or below the hedge contact rate. It is, therefore, an 
important term of the contract, if the contract is entered into in consonance with 
the bye-laws and the form, that the contract subject to periodical settlements, 
and that settlement would be made according to the scheme prescribed. If the 
parties omit that condition or agree to waive it, in my view the resultant contract 
is of a character different from the contract contemplated by the official form, 
and its legal effect is entirely different. That the omission to provide for the 
periodical settlement was consistent with the alleged longstanding practice of 
the association is a circumstance entirely irrelevant in considering the legal effect 
of the contract according to the provisions of Act IV of 1932. An agreement, ex- 
press or implied, to waive an illegality can never estop a person from pleading the 
illegality. 

It was pointed out that by amendments made in bye-law 53 and in the 
schedule to the bye-laws which now refers to hedge contracts as Indian cotton 
contracts and omits the numeration thereof, the expression ‘ Hedge Contract’ as 
used in the form at p. 96 has become meaningless, and it was argued that the re- 
ference to the settlement rate of a hedge contract in the official form which did 
not exist had become otiose. It is true that in some placed and especially in the 
schedule hedge contracts are now referred to as ‘Indian cotton contracts’. It 
is also true that the numeration of hedge contracts is omitted in the new 
schedule. But it is obvious that the expression ‘hedge contract’ is not removed 
from the bye-laws. In bye-law No. 1 hedge contract is defined as ‘‘ The Indian 
Cotton Contract as specified in bye-law 53.” 

In numerous bye-laws hedge contracts are referred to; see eg. bye-law 80 
and also bye-laws 1, 47A, 50, 52, 53, 54, 54A, 58, 59, 61, 63, 84, 85A, 128 and 130. 

It is, therefore, impossible to accept the argument that the effect of the alteration 
of the nomenclature or the amendment of the schedule has had the effect of super- 
seding the form in so far as it requires the contract made in the official form to 
mention. the difference above the hedge contract rate for settlement. 

It is further argued that even though there are no contract notes in the official 
form as provided at page 96 in respect of Principal to Principal contracts and in 
the form prescribed at pages 92 to 95 of the official book of bye-laws in respect of 
the commission agency contracts, the petitioner was not entitled to rely upon the 
absence of contract-notes, because he himself was in default. Relying upon the 
decision in New Zealand Shipping Company v. Societe Des Ateliers Ht Chantiers De 
France! and Chunilal v. Ahmedabad Fine Spinning & Weaving Co. it was 
argued that the petitioner himself being guilty of a dereliction of duty, he 
should not be allowed to take advantage of the condition which he himself 
brought about. The principle of the cases in my view- can apply to cases pri- 

i 


1 [1919] A. C. 1,8. '2 (1921) 24 Bom. L. R. 295, 298. 


380 ` THE BOMBAY LAW REPORTER. [vor. uv. 


marily arising in breaches of valid contracts, or transactions which become void by 
reason of supervening circumstances. Where, however, as in the present case, 
there can be no contract, other than a contract in writing and in a specified form, 
because a party fails to execute the contract with the result that there is no 
valid contract, the Court cannot by relying upon the rule that a party cannot take 
advantage of a condition brought about by him, bring.into existence a contract 
which was not made and clothe it with legal validity (including the affixing of stamp- 
duty) which it cannot have,in the absence of form prescribed. This Court cannot 
proceed upon the ground that even though the petitioner failed to render a contract 
note, a contract note duly stamped and executed in the form provided must be deemed 
to exist and the rights of the parties must be governed thereby. If the respon- 
dents wanted that a legally enforceable contract should be brought into existence, 
they should have called upon the petitioner to issue the contracts, and if he persisted 
in his default, they should have carried the matter to the association which had 
authority to enforce compliance with the bye-laws and forms. 

The confirmation-notes which were sent in the case of some of the commission 
agency transactions which have been referred to earlier, cannot be a valid sub- 
stitute for the contract-note in the forms printed at pages 92 to 95. A glance at 
the form is sufficient to show that very few of the meticulous details mentioned in 
the official contract form are found in the confirmation notes and important co- 
venants are completely absent. Therefore, all principal to principal transactions 
in which there are no contract notes in the official form and all commission agency 
contracts are void by reason of s.8 of Bombay Act IV of 1932. 

It was also argued that bye-law 82 applies only to contracts between a member 
and a non-member constituent; and reliance was placed upon the form which referred 
to intimations being sent by telegram, and especially to the last two clauses of the 
form in the following form: 

“If this contract is a contract of salo, then if between us and other members of the East 
India Cotton Association we become, under the bye-laws, the first seller of the cotton so sold, 
and if the last buyer exercises the right given by bye-law 65A, you will then be bound by the 
provisions of the bye-law as between you and we. 

If this contract is a contract of purchase and if between us and other members of the Haat 
India Cotton Association Ltd., we become the last buyers, unless we shall have received expresa 
instructions from you in writing to the contrary, before the commencement of the delivery period, 
or with the order if the ccntract is entered into during the permitted days of trading in the 
delivery period, we shall'Be at liberty at our option and without any further reference to you to 
exercise the right given to the last buyer under bye-law 66A, and if we so exercise the right you 
will be bound by the provisions of that bye-law and between you and us.” 

Now, bye-laws 81 and 81A contemplate commission agency contracts between 
members. The terms of bye-law 82 are general and do not appear to indicate that 
the constituent must be a non-member. Again, the last two clauses of the form 
at es 92 to 95 were added in the year 1044 by way of an amendment. If till 
1 bye-law 82 and the form as it stood applied to member constituents as well 
as non-member constituents, there must be a very strong indication of intention 
in the bye-laws that those contracts which were contemplated to take place between 
members and which would normally fall within the terms of that bye-luw weresought 
to be excluded by the amendment. The language of the bye-law does not justify 
the contention; nor.is there anything in the form which excludes commission 
agency contracts between members,from the operation of bye-law 82. Merely because 
there are certain clauses in the form of the contract which may be more consistent 
with the constituent being & non-member, that is not a ground for not giving full 
effect to the bye-law. Inmy judgment, therefore, all contracts in which there are 
no contract-notes in the official form are void by reason of s. 8 of Bombay Act IV 
of 1932. 

The respondente have produced two oontract-notes which it is contended are 
substantially in the official form prescribed. It is argued on behalf of the petitioner 
that 

(1) measurement in tonnage is not mentioned, 

(2) that the cotton sold is Broach-Vijaya excluding Itola and Goya Gate, 


1980.] GORDHANDAS PURSOTTAM V. NATVARLAXL (0.C,3.)—ShaÀ J. 881 


(3) that the clause relating to the difference at which the settlement would be 
made at a rate above or below the Hedge contract rate has not been filled in. 
Now, if the departure from the form is such aa to alter the nature or the effect of 
the contract, so as to make a contract different from the one which is contemplated 
to be entered into according to the terms of the bye-laws, the contract would be void. 
To state in a different form, if the contract has the same legal effect as the form set 
out in the appendix to the bye-laws, it is valid. If the departure from the official 
form is venial or not substantial, it willnot affect the contract. Applying that 
test, in my judgment, there is no substantial variation of the contract form in res- 
pect of the first two departures from the official form. For the reasons mentioned 
earlier in dealing with the confirmation letters, the legal effect of the contract is 
not altered by omitting to mention the measurements. So also the exclusion of 
the Itola and Goya Gate cotton from the variety of Broach-Vijaya does not alter 
the nature of the contract. The parties may agree to purchase or sell any of the 
different varieties of cotton, and if in doing so they agree that the cotton agreed to 
be purchased or sold will not include cotton grown in any particular place or places, 
which but for the express exclusion would have been included in the general variety, 
in my view, it cannot be said that the exclusion gives the contract a legal effect 
- different from the one contemplated by the official form and inconsistent with the 
bye-laws. However in neither of the two contracts produced is the difference above 
or below the settlement rate of hedge contract filled in. In effect the contracts 
entered into are for fixed amounts for the March-April 1948 delivery, which were 
not to be subject to the periodical settlement, and the settlement whereof was 
not to be made according to the hedge contract rates. This, as I stated earlier, 
is a substantial variation. Both the contract-notes are, therefore, void as they are 
not in accordance with the bye-laws of the East India Cotton Association, Ltd. 

In view of my conclusion as to the illegality of the contracts as not being in ac- 
cordance with the bye-laws of the East India Cotton Association, Ltd., I need not 
discuss the question whether the contracts or any of them are illegal as being contrary 
to the provisions of the Indian Cotton Control Order as amended from time to time. 
It is necessary, however, to state that none of the contracts in.my judgment contra- 
venes the provisions of the Indian Cotton Control Order. The only ground of 
illegality set up was that the contracts were entered into at rates exceeding ceiling 
prices fixed by the Textile Commissioner. Now all the contracts in dispute are 
delivery contracts and they are, provided they conform to the permission granted 
by the Textile Commissioner, excluded from the operation of the Cotton Control 
Order. The ceiling price fixed under the order of the Textile Commissioner by 
his order dated January 19,-1946, was altered under his order dated April 12, 1946, 
and Rs. 50 were added to the ceiling price (of Rs. 630 originally fixed) in respect of 
several classes of cotton, including Broach-Vijaya. The same ceiling price was 
adopted under the order dated December 23, 1947. As I have held earlier, the 
ceiling and floor prices were abolished as from January 19, 1948. Contracts prior 
to December 23, 1947, are all Broach Vijaya contracts and none of them is entered. 
at a rate exceeding the ceiling price of Rs. 680. There is only one contract between 
December 23, 1947, and January 19, 1948, which is entered into at the maximum 
ceiling rate. The contracts subsequent to January 19, 1948, are entered at rates 
exceeding the former ceiling rates; but the ceiling rates having been abolished, a 
general permission to enter into delivery contracts must be deemed to be granted 
under the order dated January 19, 1946, as amended by the order contained in the 
press-note dated January 9, 1948. In my judgment, therefore, not one of the con- 
tracts contravenes the provisions of the Indian Cotton Control Order, 19465. 

It is therefore unnecessary to consider the interesting argument advanced before 
me, whether the provisions of the Indian Cotton Control Order remained 
operative after September 30, 1946, when “ Cotton " was not included in the list 
of the essential supplies in the Act as originally passed, but was added by a noti- 
fication under s. 4 of the Act under the power reserved to the Provincial Government. 

In the view that I have taken that the contracts are void, the dispute, arising in 
respect thereof, eannot be referred to arbitration. It is, therefore, unnecessary to 
consider the alternative prayer that the authority of the arbitrator should be revoked, 
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I would however briefly state my conclusions on that prayer. Ordinarily the autho- 
rity of an arbitrator cannot be revoked, except with the leave of the Court : see s. 5 of 
the Arbitration Aot. It is argued that in the present case the arbitrators, who are 
members of the East India Cotton Association and the Appellate Committee appoint- 
= under the scheme of the bye-laws to hear appeals, cannot be regarded as an 

ue uer body, and hence it is just and proper that the arbitration agreement 
itself should be cancelled. It is further argued that in view of the complicated 
nature of the questions of law raised, the petitioner should not be compelled to go 
to arbitration. 

Now, a party applying for leave to revoke the authority of an arbitrator and the 
cancellation of the arbitration agreement has to make out a very strong case. The 
presumed bias on the part of the members of the association does not appear to 
have any foundation in the present oase. It is true that the petitioner has pointed 
out certain irregularities in the business transactions done in the East India Cotton 
Association, but I am not prepared to. assume that respectable members of the 
association will for that reason be unable to take a dispassionate view of either the 
evidence or the points of law which may be submitted before them. In my view, 
again, there are no such important questions of law arising in the dispute as would 
justify this Court in withdrawing the case from the jurisdiction of the tribunal 
chosen by the parties. 

If, therefore, I had taken the view thatthe contracts are valid, I would not have 
passed any order of revocation as prayed. But on the view I have taken, I declare 
that the arbitrators have no authority to decide under art. 96 of the articles of 
association or bye-law 38A of the East India Cotton Association, Ltd., the dispute 
as to the legality of the contract. I further declare that the contracts are void in- 
asmuch as they are not in the official form prescribed. 

I must state that no evidence was led by the petitioner in support of his case that 
the transactions relied upon by the respondents were entered into in collusion with 
Ramanlal, the employee of the petitioner. Mr. Maneksha desired to lead evidence 

port of his case that all principal and principal contracts, except two in respect 
of of which the official contract notes are produced, were brought about without the 
intervention of brokers, I expressed the opinion that in the view I took that 
evidence was irrelevant, and Mr. Maneksha thereupon desisted from leading his 
evidence.  . 

The petitioner will be entitled to his costs of the petition. Costs to be taxed as on 
the scale of a chamber matter (adjourned to Court). 


Aucust 23, 1950. After the judgment was delivered Mr. Maneksha on behalf 
of the respondents submitted before me that I should paas an order, in view of my 
judgment, superseding the arbitration or to relieve the respondents under s. 36 of the 

Indian Arbitration Act X of 1940 from the necessity of fulfilling the condition of 
going ane arbitration and obtaining an award under art. 96 before filing a suit on the 
contracts. I do not think that it is possible for me to pass the order which 
Mr. Maneksha has requested me to pass. Under the Indian Arbitration Act a Court 
is entitled to supersede the arbitration agreement under s. 12, cl. (2)(6) or under 
s. 19. Obviously, s. 12 cannot apply to the facts of the present case. I have not 
permitted the authority of the arbitrators to be revoked, nor have I removed the 
arbitrators or the umpire. It is only where the Court permits the authority of the 
arbitrator or arbitrators to be revoked or removes the umpire who has entered on 
the reference or the sole arbitrator or the arbitrators, that the Court has authority 
to direct that the arbitration agreement shall cease to have effect with respect to 
the difference referred. Nor oan s. 19 have any application. Section 19 presupposes 
an award which has become void either under sub-s. (3) of s. 16 or which has been 
set aside. In this case no award has been made by the arbitrators. Apart from 
the terms of ss. 12 and 19 there is no authority vested in the Court to supersede 
an arbitration agreement. The proviso to s, 25, which enables an order for superse- 
ssion to be made in certain cases contemplated by ss. 8, 10, ‘11, 12 and 19, can again 
not apply to the facts of the present case. Section 25 applies only to arbitration in 


suits, and does not apply where, as in this case, there has been reference to 
arbitration but not in a pending suit. 
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I cannot also accept the submission of Mr. Maneksha that I am entitled to direst 
that the arbitration agreement shall cease to have effect as regards the differences 
in the present litigation. Section 36 can apply to those cases where the Court is of 
opinion that the arbitration agreement applies to any matter in dispute but for 
some reason the arbitration agreement shall cease to have effect as regards any 
particular difference, However, in the present case I have taken the view that the 
arbitration agreement does not apply to the particular difference which was sub- 
mitted to the arbitrators. Therefore, there is no question of orderjng that the arbitra- 
tion agreement shall cease to have ‘effect, and I have passed no such order. In 
my view, therefore, it isnot competentfor me to pass the order that the condition pre- 
cedent which is incorporated in art. 96 of thearticles of association of the East India 
Cotton Association should be suspended. The application appears to have been 
made as a matter of abundant caution. But as observed in the case reported in 
Chiranjilal Ramchandra Loyalka v. Jatashankar Joshi! it is not open to a party to an 
arbitration proceeding, who completely denies the existence or legality of F the contract 
to turn round thereafter and contend in a suit filed that the plaintiff should have 
resorted to arbitration proceedings. If it is open to the respondents in the present 
case to file a suit on the transactions (with regard to which I express no opinion 
whatever), it would certainly not be open to the petitioners to contend that the 
respondents have no right to file a suit without going to arbitration, since such a 
contention, if raised, is barred by the rule of approbate and reprobate. I, therefore, 
reject the submission made by Mr. Maneksha. Order accordingly. 

Attorneys for petitioner: Bhatshankar, Kanga & Girdharlal. 

Attorneys for respondents: Kanga & Co. 


SUPREME COURT. 





Present: Mr. Justice Fazl Ali, Mr. Justice Mahajan and Mr. Justice Bose. 
THE COMMISSIONER OF POLICE, BOMBAY v. GORDHANDAS BHANJI.* 


Otty of Bombay Police Act (Bom. IV of 1902), Sec. 22(1), (£), (g) and (h) ; Rule 250—Specific Relief 
Act (I of 1877), Secs. dó, 46-—License to erect cinema building granted by Commissioner of 
Police—Cancellation of such license whether can only ba made by Commissioner of Police— 
Commissioner of Police whether can be compelled to exercise discretion vested in him under 

r. 2560—Worda “ any law” tn s. 46 of S. R. Act whether mean statute law only— Evasion or 
shelving of demand for justice whether operates as denial under s? 46, S. R. Act—Consiruction 
of public orders. 

Rule 250 framed under s. 22(1)(/), (g) and (A) of the City of Bombay Police Act, 1902, 
applies to licenses to erect buildings and it authorises the cancellation of & license already 
issued ; but the only person who can effect the cancellation is the Commussioner of Police. 

The discretion vested in the Commissioner of Police under r. 250 is coupled with a duty 
to exercise it when the circumstances so demand, and performance of it can be compelled 

under s. 45 of the Specific Relief Act, 1877. 
Julvus v. Lord Bishop of Oxford,’ followed. 

The words “ any law ” in g. 45 of the Specific Relief Act, 1877, are wide enough to embrace 
all kinds of law and not merely statute law. 

An evasion or shelving of a demand for justice is sufficient to operate as a denial within 
the meaning of s. 46 of the Specific Relief Aot, 1877. 

Halsbury’s Laws of England, Vo LIX, Hailsham Ed., p. 772, and Ferris on. Extraordinary 
Legal Remedies, p. 281, referred to. 

Public authorities cannot play fast and loose with the powers vested in them, and per- 
sons to whose detriment orders are made are entitled to know with exactness and precision 
what they are expected to do or forbear from doing and exactly what authority is making 
the order. 

Publio orders, publicly made, in exercise of a statutory authority cannot be construed 
in the light of explanations subsequently given by the officer making the order of what he 
meant, or what was in his mind, or what ho intended to do. Puble orders made by public 
authorities are meant to have public effect and are intended to affect the actings and conduct 

1 (1942) 44 Bom. L. R. 692. Bombay. 
* Decided, November 23, 1961. Appeal from 1 (7880) 5 App. Cas. 214, 222, 223. 
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of those to whom they are addressed, and must be construed objectively with reference to the 
language used in the order itself. . 

Oxa Gordhandas Bhanji (petitioner) who desired to build a cinema theatre applied 
in the first instance to the Additional District Magistrate, who then had jurisdiction 
in the matter, as the theatre was to be located at Andheri. The Additional District 
Magistrate refused the license. Subsequently Andheri became part of Greater Bom- 
bay, with the result that the authority who could consider proposal of building a 
cinema theatre was the Commissioner of Poliee, Bombay (respondent). 

On July 14, 1947) the Commissioner of Police granted to the petitioner the per- 
mission to build the cinema theatre. On September 19, 1947, the Commissioner of 
Police wrote to the petitioner requesting him not to proceed with the construction 
of the cinema theatre pending Government orders, and on September 27, 1947, the 
Commissioner of Police informed the petitioner that he was directed by the Govern- 
ment to inform him that the permission to erect à cinema theatre on the proposed 
site granted to him was cancelled. On November 18, 1047, the petitioner though his 
solioitors intimated to the Commissioner of Police that the authority to grant per- 
mission was in the Commissioner and that it was difficult to understand how Govern- 
ment could interfere with the permission granted by him. On December 3, 1947, 
the Commissioner of Police replied informing the petitioner that the permission 
granted was cancelled under the orders of Government who could be approached in 
the matter. The petitioner approached the Home Minister, Government of Bombay, 
and he was informed that the Commissioner of Police was directed to cancel the 
permission granted to the petitioner in view of the numerous protests which were 
received by Government against it and which Government considered werereasonable. 

The petitioner filed the present petition for a writ under s. 45 of the Specific Relief 
Act directing the Commissioner of Police to withdraw the cancellation of permission 
granted to the petitioner to build a cinema theatre. 

Tendolkar J. who heard the petition dismissed it on February 2, 1049, observing 
is his judgment as follows :— 

TENDOLEAR J. The only question, therefore, that I havé to consider is whether 
there is any such obligation cast upon the respondent. Section 22(1) of the City of 
Bombay Police Act, 1902, provides that with the previous sanction of the Provincial 
Government, the Commissioner of Police may make rules for certain matters. 
Amongst such matters are : 

** (f) for licensing, controlling, or, in order to prevent obstruction, inconvenience, annoyance, 
risk, danger or damage or thg residents or passengers m the vicinity, prohibiting— ' 

(i) keeping of places of public amusement or entertamment,... 

(h) prescribing the procedure in accordance with which any lioense or permussion sought 
to be obtained or required under this Act should be applied for. ” 
It appears that under this power rules for places of public amusement in the City 
of Bombay, 1914, have been duly promulgated with the previous sanetion of the 
Government of Bombay-in-Council. The rr. Nos. 7 to 21 under part II headed 
“ Preliminaries to obtain license for permission " set out what is to be done by any 
person who desires to erect a place of public amusement. It must be remembered 
that clause (f) (1) of s. 22 (1) set out above talks merely of keeping of places of public 
amusement or entertainment and not of a prior stage, viz. of erecting them, but 
since erection of such premises is essential for the purpose of their being kept as 
places of publicamusementor entertainment rules for the erection of such premises 
may well fall within the scope of s. 22(7) (f) (t). These rules, in so far as they are 
relevant, provide by r. 8 that any person desirous of erecting any such premises 
shall exhibit a notice in a form supplied in sch. A to the rules in the manner pre- 
scribed in the rules and shall make an application in writing to the Commissioner. 
It further provides that no application shall be considered before the expiry of a 
fortnight after the receipt by the Commissioner of a copy of the notice exhibited 
on the site and of each of the newspapers containing the advertisement. The form 
of notice found in sch. A invites objections from the public to the erection of the 
proposed premises within 14 days from the date of the notice. It is, therefore, after 
the period of receiving the objections is over that the application is to be considered: 
The rest of the rules are not material for the present purpose. They only prescribe 
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the form of the application and impose conditions on the actual building that has 
to be erected. It is significant that these rules do not anywhere provide how or in 
what manner this application has to be disposed of. But since the application has 
to be made to the Commissioner, who has to consider it after the period prescribed, 
it must be assumed that the Commissioner has power to dispose of that application. 
There is nothing in these rules to indicate that the Commissioner is under any 
obligation to grant permission to build if these rules are complied with ; and indeed 
such could not be the intention, because, if it were, any number of people who com- 
plied with the rules would be entitled as ofright to permission being granted tothem 
to build premises intended for public entertainment. It appears to be the practice 
to dispose of these applications by stating, as the Commissioner did in this case by his 
letter, that permission is given to build the place of amusement as applied for. 
There is no provision in the rules for cancellation of any such permission. It is signi- 
ficant in this connection to note that r. 248 of the rules provides for the issue of 
a license for keeping a place of public amusement or entertainment and confers upon. 
the Commissioner absolute discretion to grant or refuse such ẹ license. Similarly, 
r. 250 confers upon the Commissioner power in his absolute discretion at any 
time to cancel, suspend, eto., any license so given. But these are licenses that can. 
only come into existence after a place of public amusement or entertainment has 
been built with the requisite permission. These rules, therefore, have no applica- 
taon to the present case where we-are dealing merely with permission to build a 
cinema house. There is no rule in these rules which in my opinion casts any obli- 
gation on the Commissioner to grant permission to build a cinema house and there 
is no rule at all which either empowers him to cancel such permission or prevents 
him from cancelling it. It is, therefore, impossible to say in this case that the Com- 
missioner of Police was in his public character under an obligation to withdraw the 
said cancellation and/or to grant a permission to build a cinema house. In that view 
of the case it is wholly irrelevant whether he acted in the exercise of his discretion 
or under orders of Government in proceeding to cancel the permission as he did. 
Unless a duty can be found which binds the Commissioner, no order can be made 
under s. 45 of the Specific Relief Act. I find no such duty to do or refrain from doing 
that act. 


The petitioner appealed. The appeal was heard by Chagla C. J., and Bhagwati J. 
who, on September 6, 1949, allowed the appeal and made an order under s. 45 of 
the Specific Relief Act directing the Commissioner of Police to withdraw the order 
of cancellation passed by him. In the course of his judgment Chagla C. J. observed 
as follows :— 


CuaAGLA C. J. The first relevant rule to which I should like to draw attention is 
r. 8, and that rule provides that if there is any person desirous of erecting any 
such premises (and such premises are defined as including a cinema theatre) in 
the City of Bombay, shall first make public his intention to do so by exhibiting a 
notice on a board on the proposed site, and then the rule sets out how the notice 
has got to be put up and howit is to be advertised in various newspapers, and having 
done so the person has to make an application in writing to the Commissioner of 
Police. This notice has to be in a particular form and has to be maintained on the 
board until the application has been dealt with by the Commissioner of Police, 
and the rule further provides that no application shall be considered before the 
expiry of a fortnight after the receipt by the Commissioner of a copy of the notice 
exhibited on the site and of each of the newspapers containing the advertisement. 
Now, it is clear that when the Commissioner of Police granted the permission to the 
appellant to build a cinema theatre, he was purporting to act under this rule. 
The Advocate General has contended that there is no statutory obligation upon 
the Commissioner of Police to consider any application that may be submi to 
him by a person desirous of erecting a cmema theatre. According to the Advocate 
General, if an application is submitted, the Commissioner of Police may grant a 
license, or may refuse a license, or may refuse to consider the application altogether. 
If we look at the scheme of these rules, and especially the rules that follow, viz. 
rr. 9, 10, 11 and 12, itis clear that therules attach a considerable amount of form- 

L.R.—25 
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ality to this application. The application has got to be in a certain form, plans have 
got to be submitted, and the subject who wishes to erect a cinema theatre has to incur 
a certain amount of expenditure in order that a proper application should be submit- 
ted and considered by the Commissioner of Police. It is impossible to accept the 
Advocate General’s contention that although the rules provide for such an applica- 
tion and the rules also contemplate a consideration of this application by the Commis- 
sioner, still there isno statutory duty cast upon the Commissioner to consider and 
decide the application. According to the Advocate General, a subject who wishes to 
erect a cinema theatreon his own premises may make-a proper application to the 
Commissioner and yet the Commissioner may refuse to give any decision whatsoever 
on that application and the subject would have no remedy whatsoever. There is no 
reason why the Court should be driven to put an interpretation upon this rule which 
results in an entirely absurd situation. In my opinion, there is a statutory duty 
cast upon the Commissioner under r. 8 to consider the application submitted to 
him by a person desirous of erecting a cinema theatre, and in considering the 
application he has to exercise a statutory discretion whether permission should be 
granted or not. 

But what we are concerned with in this appeal is not the exercise of the statutory 
discretion by the Commissioner in granting or refusing the permission applied for 
by the appellant. That discretion the Commissioner of Police exercised and pro- 
perly exercised, and granted the permission by his letter of July 14, 1947. What 
we are concerned with is the cancellation of that permission at a subsequent stage 
by the Commissioner of Police, and the rule that deals with cancellation is r. 250. 
That rule e den the Commissioner of Police in his absolute discretion at any 
time to cancel or suspend any license granted under these rules and to direct the 
person keeping any such premises to close such premises either permanently or 
temporarily, or otherwise to act with reference thereto in order to prevent any 
obstruction, inconvenience, annoyance, risk, danger or damage of the residents 
or passengers in the vicinity, or for the maintenance of publie safety and preven- 
tion of disturbances therein, and any person keeping a place of public amusement 
or entertainment shall comply with any such direction. It is urged by the Advocate 
General that this rule only applies to a license granted to any person to run a cinema 
theatre in a building which is already erected for that purpose. According to the 
Advocate General, this rule has no application where a permission is granted for the 

urpose of erecting a building for a cinema theatre. According to the Advocate 
E eneral the rules require every person who wishes to erecta cinema theatre, first, 
to obtain the permission under r. 8, and having erected a building then to apply for 
a fresh license in order to run a cinema theatre in that building, and this contention is 
put forward because r. 250 refers to the power of the Commissioner of Police to direct 
the person keeping any such premises to close such premises either permanently 
or temporarily. In my opinion, r. 250 gives the Commissioner of Police power to 
cancel or suspend any license granted under r. 8 and it also gives him the further 
power.to direct a person keeping any such. premises to close them permanently 
or temporarily. ‘Therefore, it would be open to the Commissioner to cancel a 
license before the building is erected and before it is being run as a cinema theatre. 
It would also be open to the Commissioner of Police, after the building is erected and 
is being run as a cinema theatre, to direct that person to stop using that building 
for that purpose. i 

The Advocate General relies on another rule which is framed, which is r. 2, and 
which provides that no person shall open or keep a place of public entertainment of 
class A without having previously obtained a license from the Commissioner of 
Police, and on the strength of this rule the Advocate General argues that it is not 
sufficient for a.person merely to get permission under r. 8 to erect a building to be used 
for acinema theatre. He must further obtain a license under this rule to keep a place 
of public entertainment as contemplated by this rule. In my opinion, r. 2 can 
only apply to those cases where a person has not already obtained permission 
ander r. 8. Ifa person has already got a building which is used for some other 

ge, and then he wants to open or keep a place of public entertainment in that 
building, then undoubtedly he could not doso without proper license under this rule. 
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But if a person wants to erect a building for the purpose of being ruh as a place of 
public entertainment and he has already obtained permission underr.8, then it is 
unnecessary for him further to obtain a license under r. 2, because before the Com- 
missioner of Police would grant permission under r. 8 he would consider the merits of 
the case, all the public objections, and only ifhe is satisfied that the person wishing 
to erect a building for a cinema theatre should be permitted to do so, he will grant 
rmission. under r. 8. Therefore, it would be futile for him, having already applied 
is mind and having already given his permission, again to consider the question 
after the building is erected and give a further license under r. 2 on which the 
Advocate General relies. 

With every respect to the learned Judge below who dismissed the appellant’s 
petition, we do not agree with him that there is no provision in the rules for the 
cancellation of the permission granted underr.8. Thelearned Judge has taken the 
view that r. 250 only applies to licenses which come into existence after a place of 
public amusement or entertainment has been built with the requisite permission. 
As I have just pointed out, in my opinion, r. 250’ applies both to cases where 
permission has been obtained before a building is erected for a particular purpose 
and also to cases where the building is being used'as a place of public amusement. 
Therefore, r. 250 confers upon the Commissioner of Police'a statutory power to 
cancel a permission' granted under r. 8 and that power canonly be exercised' in his 
absolute discretion. It is perfectly true that his discretion is absolute and that the 
Court cannot question that discretion, but it is equally important to note that the 
discretion is the discretion of the Commissioner of Police as a statutory authority 
and of no other person. If the Commissioner of Police exercises his discretion, 
then undoubtedly the Court will not interfere with the discretion or question that 
discretion. But equally true is the position that if the Court is satisfied that the 
Commissioner of Police has failed to exercise his own discretion in exercising the 
statutory power, the Court will interfere under s. 45 of the Specific Relief Act 
and set aside his order which emanates not through the exercise of his own discre- 
tion but through the exercise of some discretion which is not the statuory discre- 
tion contemplated. 


The Commissioner of Police, Bombay, appealed to the Supreme Court. 


C. K. Daphtary, Solicitor-General for India, with G. N. Joshi, for the appellant. 
N. C. Chatterjee, with R. M. Hajarnavis, for the respondent. 


BosmJ. The question here is whether an order should issue under s. 45 of the 
Specific Relief Act against the appellant, who is the Commissioner of Police, 
Bombay. 

'The respondent, Gordhandas Bhanji, wanted to build & cinema house on & plot 
of land at Andheri in the year 1945. At that date Andheri did not form a part 
of Bombay and under the rules then in force it was necessary to obtain permission 
from the District Magistrate of that areain theform of a No Objection Certificate. 
Accordingly, the respondent made the necessary applieation on September 12. 
1945. Permission was refused on September 80, 1945, on the ground that the 
public of the locality objected and also because there was already one cinema theatre 
at Andheri and so it was not necessary to have another *'for the present.” 

On October 1, 1945, Andheri became a part of Greater Bombay and the jurisdic- 
tion to grant or refuse a license was transferred to the Commissioner of Police, 
Bombay. The respondent accordingly put in a second application on November 
21, 1945, and addressed it to theCommissioner of Police. After some correspon- 
dence this was also turned down on March 19. 1946, “owing to public opposition.” 
Nothing daunted, the respondent applied again on April 1, 1946, and asked for a 
“reopening” of his case. One of the grounds given was that 

“ The Government of Bombay are giving very careful attention and affording all reasonable 
facilities to develop the Greater Bombay into a model one. A modern cinema, therefore, of the 
type I propose to build is indispensable. ” f 
In view of that, not unnaturally, the Commissioner of Police appears to have 

consulted the Government of Bombay, for he wrote to the respondent on April 
25, 1946, saying that— ! 


^ 
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** the whole question of considering and approving sites for cinemas is under the consideration 
of the Government of Bombay," 
and he promised that 

“ when a decision is arrived at, your application will be examined. ” 


It seems that somewhere about this time & Cinema Advisory Committee was 
constituted by Government. We have not been enlightened about the scope 
and extent of its powers, but it is evident from ita nomenclature that its functions 
were purely advisory. Five members of this Committee appear to have inspected 
uk site on May 12, 1947, and after prolonged discussion they reached the conclusion 

at 


“ in view of the location of four schools near by the site, this site is unsuitable for the purpose 
required and therefore it should be rejected. ” 


A note was drawn up to that effect and the matter was ordered to be placed on 
the agenda of the next meeting of the Committee “for final decision.” 

This final decision has not been placed on record, but the Commissioner of 
Police tells us in his affidavit that within a month the: Committee advised that 
ae application should be granted. Accordingly, the Commissioner accorded the 

permission by his letter dated July 14/16, 1947. There is no reference 
hare to the recommendations of the Advisory Committee, and though they may 
have weighed, and rightly, with the Commissioner, there is nothing on the face of 
the letter to indicate that the decision was not that of the Commissioner himself 
given in bona fide exercise of the discretion vested in him. 

We refer to this because the Commissioner has stated in his affidavit that 

* I was fully satisfied that the petitioner’s application should be refused, but that it was 
only at the instance of the Cineme Advisory Committee that I granted the said permission on 
July 14, 1947.” 


That, however, would not affect the validity of his order. There is no suggestion 
that his will was overborne or that there was dishonesty or fraud in what he did. 
In the absence of that, he was entitled to take into consideration the advice thus 
tendered to him by a public body set up for this express purpose, and he was entitled 
in the bona fide exercise of his discretion to accept that advice and act upon it 
even though he would have acted differently if this important factor had not been 
present to his mind when he reached a decision. The sanction accorded on 
July 16, 1947, was therefore a good and valid sanction. 
This, sanction occasioned representations to Government presumably by the 
“public” who were opposing the scheme. Anyway, the Commissioner wrote to the 
respondent on September 19/20, 1947, and directed him 
“ not to proceed with the construction of the cinema pending Government orders. ” 


Shortly after, on September 27/80, 1947, the Commissioner sent the respondent 
the following communication : 
“ I am directed by Government to inform you that the permission to erect a cinema at the 
above site granted to you under this office letter... . dated July 16, 1947, is hereby cancelled. ”’ 


It will be necessary at this stage to determine whether this was a cancellation 
by the Commissioner on his own authority acting in the exercise of some power 
which was either vested in him or of which he bona fide believed himself to be 
possessed, or whether he merely acted as a post ‘office in forwarding orders issued 
by some other authority. We have no hesitation in reaching the conclusion that 
this is not an order of cancellation by the Commissioner but merely intimation by 
him of an order passed and made by another authority, namely the Government 
of Bombay. 

An attempt was made by referring to the Commissioner’s affidavit to show 
that this was really an order of cancellation made by him and that the order was his 
order and not that of Government. Weare clear that public orders, publicly made, 
in exercise of a statutory authority cannot be construed in the light of lana- 
tions subsequently given by the officer making the order of what he meant, or of what 
was in his mind, or what he intended to do. Public orders made by public 
authorities are meant to have public effect and are intended to affect the actings 
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and conduet of those to whom they are addressed and must be construed objectively 
with reference to the language used in the order itself. 

Turning now to the language used, weare clear that by no stretch of imagination 
can this be construed to be an order which in effect says— 

“I, so and so, by virtue of the authority vested in me, do hereby order and direst this and 

that. " 
If the Commissioner of Police had the power to cancel the license already granted 
and was the proper authority to make the order, it was incumbent on him to say 
so in express and direct terms. Public authorities cannot play fast and loose 
with the powers vested in them, and persons to whose detriment orders are made 
are entitled to know with exactness and precision what they are expected to do 
or forbear from doing and exactly what authority is making the order. 

But if there is ambiguity or doubt in the language used here, a glance at the 
surrounding circumstances will dispel it. What was the position at the time? 
Permission was first refused and then granted, then suspended and the respondent 
was told to await, not the Commissioner’s orders but those of Government. Then 
comes the letter in question which conveys those orders. So also there is the 
conduct of the Commissioner not long after. The respondent’s solicitors placed 
the same construction on the order of September 80 as we do and asked the 
Commissioner how Government could interfere with a permission granted by him. 
They said on November 18, 1947— 

“Our client has been advised that the authority to grant permission is in you acting in 
consultation with the Advisory Board. It is diffloult to understand how the Government can 
interfere with the permission granted by you." 

The Commissioner's reply dated December 8/4, 1947, was— 

I write to inform you that permission granted to your client was cancelled under the orders 
of the Government who may be approached....” 

We are clear that this round-about language would not have been used if 
the order of cancellation had been that of the Commissioner. We do not mean 
to suggest that it would have been improper for him to take into consideration 
the views and wishes of Government provided he did not surrender his own judg- 
ment and provided he made the order, but we hold on the material before us 
that the order of cancellation came from Government and that the Commissioner 
acted only as a transmitting agent. 

It is next necessary to determine whether the Government of Bombay had 
the power to cancel a license once issued. That depends on a consideration of 
the rules. They are framed under s. 22 (1) (f), (g) and (h) of the City of Bombay 
Police Act, 1902. They regulate the “‘licensing, controlling, keeping and regula- 
tion” of places of publie amusement in the City of Bombay. Rule 8 applies to any 
person desirous of “erecting” a cinema building. 

There is, in our opinion, a distinction of principle between the erection and 
use of buildings for purely private and residential purposes and those intend- 
ed to be used as places of public amusement. Considerations arise regarding the 
latter which would not be applicable to the former, among them the right to 
withdraw or modify a license once issued. Ordinarily, a man can do what he 
likes with his property subject of course to specific laws regulating his use of it, 
therefore in the case of a private residence he would in a general way have a 
agnt to build if he complies with all the rules and regulations and restrictions 
which may be imposed by law, and if permission is withheld when all the condi- 
tions are fulfilled, he would normally have a right to demand that the necessary 
permission be given. But that sort of consideration does not apply to a place 
intended to be used for public performances. There, questions affecting the 
safety, convenience, morality and welfare of the public must be given overriding 
precedence, and it is usual in these cases, on grounds of public concern, to vest 
some public authority with a discretion to grant or refuse such licenses and to 
modify or cancel ones already granted. It is necessary to bear this distinction in 
mind when construing the present rules. Thorefore, when r. 8 speaks of 
“erecting”? such premises, it must be borne in mind that the rule is not a mere 
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building rule affecting the erection of a building in the abstract but applies to a 
building intended to be used for & particular purpose, and the license applied for 
is not merely for permission to build but also to use the structure, when erected, 
for a particular purpose affecting tne publie at large and the residents of the 
locality in particular. 

Rule 8 falls under Part IX which is headed— 

“Preliminaries to obtaining license for premises.” 3 
These preliminaries include— 

: ) the making of an application in writing to the Commissioner of Police, 


o) the/giving of certain notice as a preliminary to the application. 

This notice has to be in the form prescribed in sch. A and has to be maintained 
on a certain board 

*until the application has been dealt with by the Commissioner”, and the rule 
prescribes that— 

“no application shall be considered before the expiration of one fortnight after the receipt 
by the Commissioner of a copy of the notice, etc.” 

Schedule A shows that the object of the notice is to enable the Commissioner 
to receive objections to the proposed erection. 

The rest of the rules in Part YI specify the matters which the application 
shall contain and the documents which must accompany it‘including plans and 
specifications of the proposed building. 

Part III prescribes various structural details with which the building must 
conform. They include fire resisting material for the roof, stage staircases and 
dressing rooms of a certain type, seating arrangements, corridors, exits and so 
forth. This part of the rules would apply to a building already in existence but 
not yet licensed for public performance as well as to one which has yet to be 
erected. 

Part IV relates to the 

‘Use of cinematograph Apparatus and other optical Lanterns.” 

The rules prescribed there are mainly for purposes of health and safety. 

Parts V and VI do not concern us. They prescribe special rules for Circuses 
and for exihibitions of Boxing and Wrestling. 

Then comes Part VII which is material for present purposes. It is headed 
“Licenses”. Rule 287 prescribes that” 

*"The person being the owner, tenant or occupier of such premises and the person who pro- 
poses to give any public performance, entertainment or exhibition on such premises shall each 
take out a license under these rules." 

Then follows a sub-heading “Licenses for Premises", and under that come rr. 
288 to 257. Rule 288 prescribes that— 

* No such premises shall be opened, or kept open for use as a place of public amusement 
unless the person being the owner, tenant or ocoupier thereof shall have obtained from the Com- 
rnissioner the necessary license.” 

Rule 248 invests the Commissioner with 

“ absolute discretion in refusing md license etc....if such place apears to him likely to cause 
obstruction, inconvenionos, annoyance, risk, danger : or damage to residents or passers-by in the 
vicinity of such premises. ' 

Then follows r. 250 which is crucial here. It says— 

“The Commissioner shall have power in his absolute discretion at any time to cancel or 
suspend any license granted under these Rules...” 

After r. 257 comes a second sub-heading entitled “Performance License” 
and rr. 258 to 288 set out the requirements relating to the holding of performances 
as distinct from the requirements relating to the building or premises in or on which 
they are to be held. The rest of the rules do not concern us. 

It is clear to us from a perusal of these rules that the only person vested with 
authority to grant or refuse a license for the erection of a building to be used for 
purposes of public amusement is the Commissioner of Police. It is also clear 
that under r. 250 he has been vested with the absolute discretion at any time 
to cancel or suspend any license which has been granted under the rules. But 
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the power to'do so is vested in him and not in the State Government and can only 
be exercised by him at his discretion. No other person or authority can do it. 

It was argued that rule 250 did not apply to licenses to erect buildings but 
only refe to other matters such as their maintenance and the kind of perform- 
ances to be given in them. We are unable to agree. ' 

The preamble to the rules states that the rules are for the “licensing, control- 
ling, keeping and regulation” of places of puse amusement in the City of Bombay. 
Part II which deals with the erection of cinema houses nowhere authorises the 
issue of a license, but it does indicate that a license is necessary. For instance, 
the heading states that the rules which follow in Part II are only the “‘pre- 
liminaries to obtaining license for premises” and r. 21 sets out that “Before a 
license is granted...for such premises" certain certificates must be produced. All 
of which indicates that a license is necessary. But the only provision for the 
actual issue of the license is in Part VIT and rr. 287 and 288 in that Part require 
the owner, tenant or occupier of premises intended to be used for a cinema house for 
public amusement to take out & license as well as for the person who proposes to 
give a publie performance on such premises. In our opinion, r. 250 does autho- 
rise the cancellation of a license already issued, but the only person who can effect 
the cancellation is the Commissioner of Police. 

It was contended that this would work great hardship in some cases, and that 
ifmoney had already been expended on the building, an estoppel at least would arise. 
No question of estoppel has been raised here, so that is not a question we need 
consider nor need we answer the converse question whether an estoppel would hold 
good in the face of a law enacted for the public good on grounds of public policy ; 
also whether there can be an estoppel when & person builds knowing the risk he 
runs of cancellation at any time under r. 250. 

The next question is whether an order in the nature of a mandamus can issue 
under s. 45 of the Specific Relief Act. It is necessary to emphasise that the present 
ease does not fall either under art. 82 (2) or art. 226 (1) of the Constitution. We 
are confined here to s. 45 of the Specific Relief Act. 

The jurisdiction conferred by that section is very special in kind and is strictly 
limited in extent though the ambit of the powers exercisable within those limits 
is wide. Among the limitations imposed are the following : First, the order can 
only direct some specific act to be done or some specific act to be forborne. It is 
not possible therefore to give a mere declaratory relief as under s. 42. Next, 
because of the proviso, the order can only be made if the doing or the forbearing is 
clearly incumbent upon the authority concerned under any law for the time being 
in force. And, thirdly, there must be no other specific and adequate legal remedies 
available to the applicant. 

Now, applying these rules to the present case, the applicant must show what specific 
act he wants to be done or to be forborne. That can only be gathered from the 
petition. The reliefs specifically sought there are (1) an order directing the 
Commissioner to withdraw the cancellation and/or (2) directing him to grant 
permission for the erection of a cinema. 

Taking the second first, it is evident from the rules that there is no specific 
law which requires the Commissioner to grant a license on tbe fulfilment by the 
petitioner of certain conditions. He is vested with a discretion to grant or to 
refuse a license, and all that the law requires is that he should exercise that dis- 
cretion in good faith. But that he has done. In the exercise of that discretion 
he granted a license and that license still holds good because, on the view we have 
taken, there has been no valid order of cancellation. Accordingly, this relief can- 
not be granted. 

Turning next to the first relief, that cannot be granted in the form in which 
it is sought, because the rules vest the Commissioner with an absolute discretion 
to cancel at any time a license once granted. There is no specific law which com- 
pels him to forbear from cancelling a license once granted—in fact that would be 
an impossibility ; still less is there any law which compels him to withdraw a 
cancellation already effected : that would fetter the absolute discretion vested in 
him by r. 250. Therefore, this relief cannot be granted in the way it is asked 
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for. But we are of opinion that we are free to t the respondent a modification 
of that relief in a different form. It is to be observed that the petitioner did ask 
that he be granted "such further and other relief as the nature and circumstances 
of the case may require.” ` . 

We have held that the Commissioner did not in fact exercise his discretion 
in this case and did not cancel the license he granted. He merely forwarded to 
the respondent an order of cancellation which another authority had purported 
to pass. It is evident from these facts that the Commissioner had before him 
objections which called for the exercise of the discretion regarding cancellation spe- 
cifically vested in him by r. 250. He was therefore bound to exerciseit and bring to 
bear on the matter his own independent and unfettered judgment and decide for 
himself whether to cancel the license or reject the objections. That duty he can 
now be ordered to perform under s. 45. 

It was objected as to this that there is no specific law which compels bim to 
exercise the discretion. Rule 250 merely vests a discretion in him but does not 
require him to exercise it. That is easily met by the observations of Earl Cairns 
L. C. in the House of Lordsin Julius v. Lord Bishop of Oxford', observations which 
have our full and respectful concurrence (p. 222): 

“|... there may be something in the nature of the thing empowered to be done, something 
in the object for which it is to be done, something in the conditions under which it is to be done, 
something in the title of the person or persons for whose benefit the power 1s to be exercised, 
which may couple the power with a duty, and make it the duty of the person in whom the power 
is reposed, to exercise that power when called upon to do so. ” 


The discretion vested in the Commissioner of Police under r. 250 has been con- 
ferred upon him for publicreasons involving the convenience, safety, morality and 
welfare of tbe publicat large. An enabling powerof this kind conferred for public 
reasons and for the public benefit is, in our opinion, coupled with a duty to exércise 
it when the circumstances so demand. It is a duty which cannot be shirked or 
shelved nor can it be evaded; performance of it can be compelled under s. 45. 

It was then objected that performance cannot be compelled for another reason. 
Section 45, it was said, is limited to duties which must be performed or forborne 

*under any law for the time being in force," 
and it was argued that this means statute law. There is authority for this point 
of view, but we see no reason for limiting the clear words of the section or for 
reading into it matter which is not there. The provision is a beneficent one to 
compel the performance of public duties by public officers. It is intended to 
open up a swift and summary remedy to the subject against, on the one hand, 
certain kinds of abuse or excesses on the part of public officers or, on the other, 
of laziness, incompetence, inertia or inaction on their part. We can see no reason 
why statutory duties should be placed on any different plane from other duties 
enjoined by any other kind of law, especially as some statutory duties are slight 
or trivial when compared to certain other kinds of duties which are not referable 
to a statutory provision. In our opinion, the words “any law" are wide enough 
to embrace all kinds of law and we so hold. 

The only other point we need consider is whether “‘the applicant has no other spe- 
cific and adequate legal remedy." It was contended on behalf of the appellant that 
the respondent could have ignored the so called order of cancellation if he consider- 
ed it was of no effect ; alternatively, he had the specific legal remedy of suing for 
an injunction which could have accorded him adequate relief. 

In our opinion, the first is neither a specific nor an adequate legal remedy. 
Here is an order purporting to emanate from the State Government itself served 
on the respondent by a responsible public officer. Whether the order is his order 
or an order of the State Government it is obviously one which prima facie compels 
obedience as a matter of prudence and precaution. It may in the end prove to be 
ineffective, as has happened in this case, but it would be wrong to expect a person 
on whom it is served to ignore it at his peril however much he may be legally 
entitled to doso. Also, the very fact that this order was served on him, especially 
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when it followed on the Commissioner's letter of September 19/20, 1947, indicated 
that objections of a serious nature which it was the Commissioner’s duty to 
consider had been raised. The respondent had a right to expect the Commission- 
er to make up his mind and reach a decision, otherwise it left him in a state of 
uncertainty. If he commenced to build, the Commissioner would have a right to 
take action under r. 250 and tell him to stop, and at best that would involve 
the respondent in a long and expensive litigation which he might or might not win. 
We are clear that hehada right to be told definitely by the proper legal authority 
exactly what he might or might not do so that he could adjust his affairs. We 
are clear that the dangerous course of ignoring an official order at one's peril is not 
the kind of adequate and specific legal remedy contemplated by s. 45. 

Next, as regards the relief of injunction. We do not say that that would not 

be a proper and adequate remedy in certain cases. Each case must necessarily 

a depend on its own facts and we have no intention of laying down any hard and 
fast rule. But we do not think that that would be adequate to meet the exigencies 
of the present case. In the first place, a suit, if lodged, would require notice under 
8. 80 of the Civil Procedure Code as it would be a suit against a public officer in his 
official capacity, and that would at once import delay; so would the long drawn out 
procedure of civil litigation with its concomitant appeals. In a commercial 
undertaking of the kind we have hereinordinate delay might well spell ruin to the 
project. Large sums of money havenecessarily to be tied upso long as the matter 
remains in abeyance, the prices of land and materials are constantly rising and there is 
in the vicinity a rival theatre which is all the while acquiring reputation and good will, 
two undefinable but important considerations in commercial undertakings. It 
is therefore desirable that questions of the kind we have here should be decided as 
soon as may be. It may be that any one of those considerations taken separately 
might not be enough to fulfil thisrequirement of s. 45, but considered cumulatively | 
we are of opinion that the applicant has no other adequate remedy in this case. 
In any event, there are many cases of a similar nature in which s. 45 has been appli- 
ed without qbjection despite the fact that an injunction could have been sought. 
We need only cite a decision of the Judicial Committee of the Privy Council 
(Alcock, Ashdown & Co. v. Chief Revenue Authority, Bombay!) where Lord Philli- 
more says (p. 288 ):— 

“To argue that if the Legislature say that a public officer, even a revenue officer, shall do & 
thing, and he without cause or justification refuses to do that thing, yet the Specific Relief Act 
would not be applicable, and there would be no power in the Court to compel him to give relief 
to the subject, is to state a proposition to which their Lordships must refuse assent. ” 

Their Lordships then issued an order under s. 45. 

Lastly, it was urged that the petition is incompetent because the provisions 
of s. 46 of the Specific Relief Act have not been complied with, namely, the petition- 
er has not shown that he made a demand for justice and that it was denied. 

The demand and denial which s. 46 requires are matters of substance 
and not of form. In our opinion, there was a substantial demand here and it is 
clear that there was a denial. Soon after the order of cancellation was intimated 
to the petitioner he instructed his solicitors to write to the Commissioner and 
enquire why the permission granted had been so arbitrarily cancelled. "This was 
on November 18, 1947. The reply dated December 8/4, 1947, was that the cancel- 
lation was under the orders of Government and that they should be approached 
in the matter. Government was approached. The petitioner’s solicitors wrote 
to the Home Minister on December 9, 1947, and said — 

“ Our client has not been informed of any reasons which had moved the Government to 
direct the cancellation of the permission. Our olient was really entitled to be heard in the matter 
...Our client desires to present his case before you and he shall feel obliged if you give him an 
interview.... " i 
The Secretary to the Home Department replied on January 12, 1948, that the 
Commissioner was directed to cancel the permission in view of numerous protests 
which Government received. This was replied to on February 16, 1948, and the 
petitioner's solicitors said— 


1 (1923) L. R. 50 I. A. 227, s. 0. 26 Bom. L. R. 940. 
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“ Our client feels that he has not been treated fairly and that justice has been denied to 
him. 39 
The only reply to this was— 

“I am directed to inform you that Government does not wish to add anything to the reply 
already given to you." 
The correspondence read as a whole contains a clear demand for justice and a ` 
denial. Itis true the actual demand was not made to the Commissioner nor was 
the denial by him, but he clearly washed his hands of the matter by his letter dated 
December 8/4, 1947, and referred the petitioner to Government under whose orders 
he said he was acting. The demand made to Government and the denial by them 
fk QE in substance a demand made to the Commissioner and a denial 

y i 

In any event, an evasion or shelving of a demand for justice is sufficient to 
operate as a denial within the meaning of s. 46. In England the refusal need ! 
not be in so many words. All that is necessary is to show that the party complain- 
ed of has distinctly determined not to do what is demanded (See Halsbury's 
Laws of England, Vol. IX, Hailsham edition, page 772). Andin the United States of 
America a demand is not required “where it is manifest it would be but an idle 
ceremony” (See Ferris on Extraordinary Legal Remedies, e 281). The law in 
India is no different except that there must be a demand ds denial in substance 
though neither need be made in so many words. The requirements of s. 46 were, 
therefore, fulfilled. 

The result is that in substance the appeal fails though it will be necessary 
to effect a modification of the High Court's order. The High Court directed the 
Commissioner of Police to 

“withdraw the order of cancellation passed by him.” 

We have held that he did not make the order, and that even if he did, & direction 
of that sort would not lie ‘because of the discretion vested in him by r. 250. 
The following will accordingly be substituted for what the High Court, has ordered : 

The Commissioner of Police be directed to consider the requests made to him for cancella- 
tion of the license sanctioned by his letter dated the 14/16th of July 1947 and, after weighing all 
the different aspecte of the matter, and after bringing to bear his own unfettered judgment on 
the subject, himself to issue a definite and unambiguous order either cancelling or refuamg to 
cancel the said license in the exercise of the absolute discretion vested in him by Rule 250 of the 
Rules for Licensing and Controlling Theatres and other places of Publio Amusement in Bombay 
City, 1914. 

As the appeal fails except for the slight modification indicated above, the 
appellant vill pay the respondents costs. 


Appeal dismissed: order modified. 


Agent for appellant: P. A. Mehta. 
Agent for respondent: Rajinder Narain. 
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Present : The Hon'ble Mr. M. Patanjali Sastri, Chief Justice, Mr. Justice Mukherjea, Mr. 
Justice Das, and Mr. Justice Bose. 
ANNAGOUDA NATHGOUDA PATIL v. COURT OF WARDS, SATARA.* 
Hindu law—Stridhan—Succession to stridhan of maiden-—Father’s sister's son and father’s paternal 
uncle's son— Who is preferential heir— Applicability of Hindu Law of Inhertance (Amendment) 
Act (II of 1929). 

The Hindu Law of Inheritance (Amendment) Act, 1929, governs succession only to the 
separate property of a Hindu male who dies intestate. It does not alter the law as regards 
the devolution of any other kind of property owned by & Hindu male and dogs not purport 
to regulate succession to the proparty of a Hindu female at all. The Aot does not make the 
four relations interposed by it in the order of succession under the Mitakshara law between 
the grandfather and the paternal uncle, viz., son's daughter, daughter's daughter, sister and 
sister’s son, statutory heira under the Mitakshara law in all circumstances and for all pur- 
poses. It makes them heirs only when the propositus is a male and the property in respect 
to which it is sought to be applied is his separate property. 

The rival claimants to the non-watan stridhan property of a Hindu maiden were her 
father’s sapindas. The plaintiffs were her father’s sister's sons and the defendant was her 
father’s paternal uncle’s son. On the question whether the provisions of the Hindu Law 
of Inhentanee (Amendment) Act, 1929, could at all be invoked to determine the heirs of 
the maiden in respect of her stridhan property :— 

Held, that the stridhan heirs were to be ascertained with reference to the general provi- 
sions of the Hindu law of inheritance ignoring the statvtory heirs introduced by the Act, 
and, thai, therefore, the plaintiffs were not the nearest heirs of the maiden. 

Mahalakshmamma v. Suryanarayana,! Shakuntalabat v. Court of Wards, Talukraj Kuer 
v. Bacha Kuer’ and Kuppuswamt v. Manickasari,* approved. 

Shamrao v. Raghunandan,? Mt. Charjo v. Dina Nath,* Kehar Singh v. Attar Singh,’ and 
Indrapal Singh v. Musammat Humanjt Devi,® disapproved. 

THE facts appear in the judgment. 


G. R. Madbhavi, with K. R. Bengeri, for the appellants. 

H. J. Umrigar, for respondent No. 1. 

M. C. Setaload, Attorney-General for India, with K. G. Datar, for respondent 
No. 2. ' 


MUKHERJEA J. This appeal is directed against a judgment and decree of a 
division bench of the Bombay High Court dated March 14, 1945, which affirmed, 
on appeal, the decision of the First Class Subordinate Judge, Satara, passed in Civil 
Suit No. 890 of 1988. The appellants before us filed the-suit, as plaintiffs, in the 
original Court for establishment of their title to the property in dispute, which is 
known as Chikurde estate, on the allegation that they were, under the Hindu law, 
the nearest heirs of one Bhimabai, who was admittedly the last holder of the estate. 
The guit was brought initially against one defendant, namely, the Court of Wards, 
Satara, and admittedly the Court of Wards took possession of the property of 
Bhimabai, while she was alive, and is continuing in possession of the same even 
now after her death. Later on, defendants Nos. 2, 8 and 4, who put forward rival 
claims of succession to the estate, were allowed to intervene in the suit and were 
added as parties defendants. The Court of Wards, which now figures as defendant 
No. 1, took up, all through, a neutral attitude and expressed its willingness to hand 
over the estate to any person who would be declared to be rightfully entitled to it 
by the Court. The Courts below have negatived the claims of defendants Nos. 2 
and 8 and they have not come up to press their claims in the appeal before us. 
The two rival claimants, who are now on the scene, are the plaintiffs on one side 
and defendant No. 4 on the other, and the whole controversy in this appeal centres 
round the point as to who amongst them have the preferential right to succeed to 
the disputed estate after the death of Bhimabai. To appreciate the material facts 
of the case and the contentions that have been raised by the parties, it will be 
convenient to refer to the following genealogy whichis not disputed by either side. 

* Decided, December 17, 1961. Appeal from 4 Nen A. I. R. Mad. 196. 

Bombay. 5 [1939] Bom. 228. 

1 ted Mad. 23. [1937] A. I. R. Lah. 196. 

2 [1942] Nag. 629. [1944] A. I. R. Lah. 442. 
8 (1946) I. L. R. 26 Pat. 150. ' [1949] All. 816. 
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Vithalrao (died 1896) 


w x 





Ganpatrao (died 1914) Nilkanthrao 
= Tangawa alias (died 1899) (died 1913) 
Anandiba: (Deft. No. 2) oa Kri i 


Adopted Deft. No. 3 Vithalrao (Deft. No. 4) 
Babasaheb on 3-2-1939. 3 adopted 
by Krishnabai on 


4-11-1924. Respdt No. 2 





Firangojirao (died Tanakka Gangabsi (died 
15-11-1919.) (predeceased her on 14-2-1924) 
sister Gangabai =Nathgauda 
Bhimabai (daughter) without any issue). 


(died on 27-1-1982). 


Annagauds M goude 
(pf. No. 1) (pléf. No. 2) 
Appellant No. 1. Appellant No. 2 


It is the case of both the parties that Vithalrao, whose name appears at the top 
of the pedigree table, and who was the common ancestor of the parties, held the 
disputed property as watan property appertaining to the hereditary office of 
Deshmukhi service. Vithalrao was the recipient of a sanad dated November 28, 
1892, under what was called the Gordon Settlement, the object of which was to 
commute services of certain watandars in that part of the country and relieve 
them from liability to perform the services attached to their office on certain terms 
&nd conditions which were agreed upon between the Government on one hand and 
the watandars on the other. The terms of the settlement were generally embodied 
in sanads and one such sanad was granted to Vithalrao in 1892. Itis not disputed 
that after this settlement Vithalrao continued to be watandar as defined by Bom- 
bay Act II of 1874, and that the watan in dispute was an impartible estate 
governed by the rule of primogeniture. In 1896 Vithalrao died'and he was suc- 
ceeded by his eldest son Ganpatrao under the law of primogeniture. Ganpatrao 
died childless in 1914, leaving behind him his two widows Anandibai and Indirabai, 
of whom the senior widow Anandibai is defendant No. 2 in the present suit. Both 
the two brothers of Ganpatrao, namely, Nilkanthrao and Anandrao, had prede- 
ceased him. Nilkanthrao left behind him one son named Firangojirao and two 
daughters, while Anandrao died childless, leaving him surviving his widow 
Krishnabai, who later on adopted Vitha'rao, who is defendant No. 4 in the suit. 
Ganpatrao had left a will bequeathing all his watan and non-watan properties to 
Firangojirao and the latter succeeded to the estate both under the will as well as 
under the law of lineal primogeniture, he being the only male member of the family 
at that time. Firangojirao died in 1919, leaving Bhimabai, his only daughter, 
who was & minor at that time. On September 28, 1921, the name of Bhimabai 
was entered in the village records as watandar in place of Firangojirao, and in the 
year following the Court of Wards, Satara,  eumel superintendence of Bhimabai's 
estate. On October 11, 1928, the Government of Bombay by their Resolution 
No. A-471 declared the Chikurde Deshmukh watan as lapsed to Government, 
presumably on the ground that there was no male heir in the watan family after 
the death of Firangojirao. A new entry was then made in the village register which 
recorded Bhimabai not as watandar, but as heir of Firangojirao, and the lands 
were described as being converted into ryotaya lands after forfeiture by Govern- 
ment and subjected to full assessment. On November 4, 1924, Krishnabai, the 
widow of Anandrao, adopted defendant No. 4 as a son to her husband. On Janu- 
ary 27,1932, Bhimabai died unmarried and her estate continued under the manage- 
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ment of the Court of Wards. The appellants before us, who are the sisters’ sons of 
Firangojirao, brought this suit on August 5, 1988,and their case, in substance, is 
that after the Resolution of the Government passed on October 11, 1928, the 
Chikurde estate ceased to be a watan property and the succession to such estate 
was governed by the ordinary rules of Hindu law and not by the provisions of 
Act V of 1886 which postpone relations claiming through a female to a male mem- 
ber of the watan family. It was urged that the property being the absolute pro- 
perty of Bhimabai and she having died while still a maiden, the plaintiffs being 
the nearest heirs of her father, were entitled to succeed under the general rules 
of Hindu law. As said already, defendant No. 4, who is respondent No. 2 in 
this appeal, was added as a party defendant some time after the suit was filed, 
and the contention raised, on his behalf was that by reason of his having been 
duly adopted to Anandrao on November 4, 1924, he was the nearest heir to 
the property in suit which was a watan property and prayed that a declaration 
in his favour might be made by the Court. Defendant No. 8 claimed to have 
been adopted as a‘son to her husband Ganpatrao by Anandibai, defendant No. 2, 
some time in February 1989. 

The tria] Court on & consideration of the evidence came to the conclusion 
that the Chikurde estate was an impartible property governed by the rules of pri- 
mogeniture. It was held that, it being an impartible joint estate, the rule of sur- 
vivorship still applied and consequently on the death of Ganpatrao, without leav- 
ing any son, the eetate passed by survivorship to the next senior branch which 
was that of Firangojirao. "The view taken by the Subordinate Judge is that after 
Firangojirao’s death Bhimabai took only a provisional interest in the property 
which was liable to be divested by the emergence of a male member by adoption 
in the family and in fact she was legally divested of her interest in the property 
when defendant No. 4 was adopted by Anandrao’s widow. In the opinion of the 
Subordinate Judge the resolution of the Government treating the Chikurde estate 
as lapsed was premature and could not be made legally so long as there were 
widows living, who were capable of adopting sons. The trial Judge held further 
that even if Bhimabai was taken to have held the property as watan till her death, 
the next heir to succeed under the Bombay Act V of 1886 would be defendant 
No. 4 and not the plaintiffs. The result was that plaintiffs’ suit was dismissed. 
The plaintiffs then took an appeal to the High Court of Bombay, and this appeal 
was heard by a division bench consisting of Macklin and Rajadhyaksha JJ. The 
learned Judges dismissed the appeal and confirmed the decision of the trial Court, 
though the reasons given by them are not the same as those of the trial Judge. 
It was held by the High Court, on a construction of the sanad granted to Vithalrao 
in 1892, that the order of lapse or forfeiture of the watan estate passed by the 
Government in the year 1928 on the ground of failure of male heirs was not a valid 
and legal order and although under the relevant clause of the sanad Government 
could, in the absence of male heirs, resume the watan in the sense that they could 
make the property liable to full assessment, the other incidents of the watan 
estate still continued. Consequently, Act V of 1886 would still govern succession 
to such property and defendant No. 4 had preferential rights over the plaintiffs 
under s. 2 of that Act. It is against this decision that the plaintiffs have come up 
on appeal to this Court. 

The learned counsel appearing on behalf of the plaintiffs appellants has raised 
a two-fold contention in support of the appeal. It has been contended in the 
first place that the High Court was in error in holding that the Chikurde estate 
retained its watan character even after it was resumed by the Government by 
its Resolution of October 11, 1928 ; and if it was non-watan, the plaintiffs would 
be nearer heirs to Bhimabai than defendant No. 4. The other contention 
raised is that even if the property remained watan in the hands of Bhimabai, 

. the latter would have to be regarded as a watandar in the true sense of the word 
and would be a.fresh stock of descent. In that view the plaintiffs would come 
within the family of watandar as defined in Bombay Act V of 1886, whereas defend- 
ant No. 4 would be outside the family. 

The points undoubtedly are interesting, but having regard to the view which we 


898 THE BOMBAY LAW REPORTER, [vor. LIV. 


have decided to take, it would not be necessary to investigate the meritas of either 
of them. It may be pointed out that the learned Ju of the High Court pro-. 
ceeded throughout on the assumption that the plaintiffs would have preferential 
rights of succession if the property was regarded as non-watan in the hands of 
Bhimabai. It is only if the property was watan that the Bombay Act of 1886 
will apply and the plaintiffs, who were descended through females, would be 
pot ponen to defendant No. 4 who by adoption became a male member of the 
amily. Mr. Setalvad, appearing for defendant No. 4 who is respondent No..2 
in this appeal, contended before us that this assumption is wrong, and that even 
if the property was regarded as non-watan property and belonging absolutely 
to Bhimabai as her stridhanam, still as heir of Bhimabai’s absolute property 
defendant No. 4 would have higher rights. than the plaintiffs As this'point 
was not touched n in the judgments of either of the Courts below, we heard 
earned counsel on both sides at great length upon it and the conclusion that 
we have reached is that the contention of the learned Attorney-General is well- 
founded and must prevail  . 

For the purpose of this argument we would assume that the property in suit 
was non-watan stridhan property of Bhimabai, and the only question is as to 
who amongst the rival claimants would be the nearer heir after her death according 
to the Hindu law of inheritance? It is admitted that Bhimabai died while she 
was a maiden and that a maiden's property under the Hindu law goes in the first 
place to her uterine brothers, in default of them to:'the mother and then to the 
father. This is according to the text of Baudhayana! which is accepted by all the 
commentators. Viramitrodaya adds to this that “on failure of mother and father 
it goes to their nearest relations"?, It has been held in a large number of cases that 
the expression “nearest relations of the parents" means and refers to the sapindas 
of the father and in their default the sapindas of the mother both in order of 
propinquity.? In the case before us both the plaintiffs and defendant No. Sare 
sapindas of Firangojirao, the plaintiffs being the sister's sons of Firangojirao, 
while the latter is his paternal uncle's son. It is not disputed that apart from the 
changes introduced by the Hindu Law of Inheritance (&mendment) Act, (Act II 
of 1929), the place of the paternal uncle's son in thelineof heirs under the Mitak- 
shara law of succession is much higher than that of the sister's son, and the 
Mayukha law, which prevails in the State of Bombay, does not make any difference 
in this.respect. Under the Mitakshra law, the paternal uncle comes just after 
the paternal grandfather and his son follows him immediately. By Act II of 1929, 
however, four other relations have been introduced between the grandfather and 
the paternal uncle and they are the son's daughter, daughter's daughter, sister and 
sister’s son, and the paternal uncle and his son are thus postponed to these four rela- 
tionsby the Hindu Law of Inheritance Act of 1929. The question is, whether the 
provisions of this Act can at all beinvoked to determine the heirs of a Hindu female 
in respect of her stridhan property. The object ofthe Act as stated in the preamble 
is to alter the order in which certain heirs of a Hindu male dying intestate are 
entitled to succeed to his estate; and s.1(2) expressly lays down that 

“ the Act applies only to persons who but for the passing of this Act would have been subject 
to the Law of Mitakshara in respect of the provisions herein enacted, and it applies to such per- 
sons in respect only of the property of males not held in coparcenary and not disposed of by will. ” 
Thus the scope of the Act is limited. It governs succession only to the separate 
property of a Hindu male who dies intestate. It does not alter the law as regards 
thedevolution of any other kind of property owned by a Hindu male and does not 

rt to regulate succession to the property of a Hindu female at all. It is to 
pe noted that the Act does not make these four relations statutory heirs under the 
Mitakshara law in all circumstances and for all purposes; it makes them heirs 
only when the propositus is a male and the property in respect to which it is sought 
to be applied is his separate property. Whether this distinction between male - 
and female propositus is at all reasonable is another matter, but the language of the 


1 See Mitakshara, Chap I, Sec. XI, pare: 30. 8 Vide Mayne's Hindu Law, Lith edition 
2 See Viramitrodaya, Chap. V, Part II, Art. 021, page 741. 
Sec. 9. 
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Act makes this distinction expressly, and so dong as the language is clear and un- 
ambiguous, no other consideration is at all relevant. This is the view which has 
been taken, and in our opinion quite rightly, in a number of cases of the Madras, 
Nagpur and Patna High Courts: vide Mahalakshmamma v. Suryanaranya!, Kuppu- 
swami v. Manickasari*, Shakuntalabai v. Court of Wards? and Talukraj Kuer v. 
Bacha kuer*. We are not unmindful of the fact that a contrary view has been 
expressed in certain decisions of the Bombay, Lahore and Allahabad High Courts, 
Shamrao v. Raghunandan?, Mt. Charjo v. Dina Nath; Kehar Singh v. Attar 
Singh’, and Indrapal Singh v. Musammat Humangi Devi®. The line of reasoning 
thatis adopted in most of the decisions wherethe contrary view is taken can be 
thus stated in the language of Mr. Justice Somjee in Shamrao v. Raghunandan 
(p.280) : 

“ The Act is not sought to be applied to determine the succession to the stridhan of a Hindu 
maiden but is sought to be used by the petitioner to ascertain the fourth class of heirs to the 
stndhan.of a Hindu maiden mentioned at page 139 of Mulla’s Hindu Law...The heirs of 
the father at the time of her death have to be ascertained in accordance with the Hindu law as 
it existed at the time of the death of Bai Champubai. Thus the Act comes into operation for 
ascertaining the order in which the heirs of her father would be entitled to succeed to his estate 
because the heirs of the father in the order of propinquity who would be entitled to succeed to 
him if he died on August 3, 1937, would be the heirs of Bai Champubai in the absence of the 
uterine brother, the mother and the father. " 

It is true that we have got to ascertain who the heirs of the father are at the 
date when the daughter dies, but the enquiry is for the purpose of finding out who 
the successor to the estate of the daughter is. This being the subject of the 
enquiry, the operation of Act II of 1929 is excluded by its express terms and for 
that purpose the Act is to be treated as non-existent. In other words, the 
stridhan. heirs are to be ascetained with reference to the general provisions of the 
Hindu law of inheritance ignoring the statutory heirs who have been introduced 
by the Act. The fallacy in the line of approach adopted in these cases seems to 
be that they treat the Inheritance Act of 1929 as amending or altering the Mitak- 
shara law of succession in all cases and for all purposes, whereas the Act has 
absolutely no operation when succession to the separate property of a male is not 
the subject-matter of investigation. The result is that in our opinion the plaintiffs 
are not the nearest heirs of Bhimabai even assuming that the property was non- 
watan and belonged to her absolutely. The appeal will thus stand dismissed. 
We make no order as to costs in this appeal except that defendant No. 1, the Court 
of Wards, would have its costs as between attorney and client out of the estate. 
The order for costs made by the Courts below will stand. 


Appeal dismissed. 
Agent for appellants: M. S. K. Sastri. 
Agent for respondent No. 1: P. 4. Mehta. 
Agent for respondent No. 2: K. J. Kale. 


[19047] Mad. 23. & [1939] Bom. 228, 

[1950] A. I. R. Mad. 196. 6 ud A. I. R. Lah, 196. 
[1942] Nag. 629. 7 (1944) A. I. R. Lah, 442. 
(1948) I. L. R. 26 Pat. 150. 8 [1049] AN. 816. 
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Present: Mr. Justice Fazl Ali, Mr. Justice Mahajan and Mr. Justice Bose. 
ADAMJI UMAR DALAL v. THE STATE OF BOMBAY*. 
Fine—Criminal irial—Offence and penalty—Determination of right measure of punishment— 
Whether excessive fine should accompany substantial term of imprisonment—Supreme Court 
of India—Practice—Interference by special leave in matter of punishment imposed for crimes. 
In determining the right measure of punishment the Court has always to bear in mind the - 
necessity of proportion between an offence and the penalty. In imposing a fine 16 18 neces- 
sary to have as much regard to the pecuniary circumstances of the accused persons as to the 
character and magnitude of the offence, and where a substantial term of rmprisonmenbt 
is inflicted, an excessive fine should not accompany it except in exceptional oases. 
It is not the practice of the Supreme Court of India to interfere by special leave in the 
matter of punishment imposed for crimes committed, except in exceptional cases where the 
sentences are unduly harsh and do not really advance the ends of justice. 


ADAMJI Umar Dalal (accused No. 8) was tried along with others for offences 
punishable under ss. 7 and 8 of the Essential Supplies (Temporary Powers) Act, 
and ass. 106 and 107 of the Indian Railways Act read with s. 114 of the Indian 
Penal Code, for consigning 50 barrels and 15 barrels of kerosene to Jalna (a place 
outside the State of Bombay) under a misdescription of High Speed Diesel Oil. 

The accused were tried by J. Menezes, Presidency Magistrate, who convicted 
accused No. 8 of the offences charged and sentenced him to undergo rigorous 
imprisonment for 6 months and to pay a fine of Rs. 15,000, on January 1, 1951. 

On appeal to the High Court, Bavdekar and Chainani JJ., on April 11, 1951, 
confirmed the conviction of the accused under s. 7 of the Essential Supplies (Tempo- 

Powers) Act, 1946, but altered his conviction under s. 106 of the Indian 
Railways Act read with s. 114 of the Indian Penal Code, to one under s. 106 of the 
Indian Railways Act read with s. 109 of the Indian Penal Code. The sentence 
passed on accused No. 8 was maintained. 

The accused appealed to the Supreme Court. 


H. J. Umrigar, for the appellant. 
Jindra Lal, for the respondent. 


Manasan J. These two appeals by special leave are limited to the question 
ol sentence only. In case No. 1788/P of 1950, which has given rise to Criminal 

Appeal No. 54 of 1951, the appellant Adamji Umar Dalal was tried along with five 
‘other persons on the following charges : 

“ Firstly, that you at Bombay on or about the 29th day of December 1949 in contravention 
of Government Notifleation No. 342/IV B, dated 27-1-46 issued under the Essentiel Supplies 
(Temporary Powers) Act, 1946, attempted to export by. rail out of the State of Bombay to Jalna, 
& place beyond the limits of Bombay State, 50 barrels of kerosene oil, without having any permit 
in that behalf, by misdescribing or causing the misdescription of the said barrels of oil as high 
speed diesel oil, and thereby committed an offence punishable under sections 7 and 8 of the- Es- 
sential Supplies (Temporary Powers) Act. 

Secondly, that you at Bombay, on or about the 29th day of December 1949 attempted to 
export by rail 50 barrels of kerosene oil by misdescribing or causing the misdescription of the 
same as high speed diesel oil, and abetted each other in the commission of the said offence and 
thereby committed an offence punishable under sections 106 and 107 of the Indian Railways Act, 
read with section 114 of the Indian Penal Code.” 

In cases Nos. 1784/P and 1785/P of 1950 the appellant was tried along with the same 
persons on similar charges in respect of two athe: lots of 50and 15 barrels of kero- 
sene oil respectively. These two cases have given rise to Appeal No. 55 of 1951. 
The circumstances under which these three cases arose are these. On December 
29, 1949, three consignments of 50, 50 and 15 barrels had been booked from Wadi 
Bunder under the description of high speed diesel oil when in fact they contained 
kerosene oil and were to be despatched to Jalna.- The police on getting information 
of this fact opened the railway wagons and took charge of the barrels kept in them. 
Accused Nos. 2, 8 and 4are members of a firm of commission agents. They had pur- 
chased the barrels of oil from Sunbeam Oil Company on behalf of three different 


* Decided, November 26, 1961. Appeals from Bombay. 


1951.] ADAMJI UMAR DALAL v. STATE (8. c.)—Mahajan J. 401 


principals. The first accused is a representative of oneof these firms. Accused Nos. 
5 and 6 are the godown keeper and the assistant godown keeper of the supplier 
company. All the barrels seized bore the mark “Prakash Traders-High Speed 
Diesel Oil, U.S.A.” The third accused engaged two lorries to remove 100 barrels and 
they were loaded in the lorries and delivered to Sattar Latiff, witness, who was the 
forwarding and carting agent at Wadi Bunder. He was instructed by accused 
No. 3 for the booking of these barrels for Jalna in Hyderabad State, along with 
the third lot of 15 barrels. In the consignment note which concerned the 50 
barrels purchased on behalf of accused No. 1 his firm wasshown as the consignor . 
and the consignee was self. The consignment note was signed by Sattar Latiff. 
In these documents the goods were described as high speed diesel oil. Similar 
consignment notes and risk notes were prepared in respect of the other two consign- 
ments. There was a ban on the export of kerosene oil to any place outside the 
State of Bombay. All the barrels had a white paint on them. It appeared to be 
new and below the paint on the barrels the words “‘kerosene oil" were visible. On 
these facts the prosecution started three separate cases in respect of the three 
consignments of 50, 50 and 15 barrels respectively on the charges set out above 
against all the six accused persons. All of them pleaded not guilty. 

The fifth accused stated that accused Nos. 2 and 8 brought to him a delivery order 
asking him to deliver high speed diesel oil but that he delivered to them kerosene 
oil at their request. The first accused admitted that he on behalf of his firm placed 
an order for 65 barrels of high speed diesel oil through accused No. 2, but 
denied all knowledge about the alleged delivery of kerosene oil. The second ac- 
cused said that he placed an order for diesel oil with Sunbeam Oil Company for 65 
barrels and obtained a delivery order from the company and gave it to accused 
No. 8 and sent him to take delivery of the barrels from the godown of the com- 
pany. He denied having told accused No. 5 to deliver kerosene oil instead of 
diesel oil, "The third accused admitted having taken delivery of the barrels on the 
instructions of accused No. 2 and having sent them to Wadi Bunder in two 
lorries. He was surprised to learn that the barrels contained kerosene oi. He 
denied that he ever asked the company to deliver kerosene oil for diesel oil. The 
fourth accused said that he personally took no part in the transaction and had 
committed no offence. The sixth accused stated that he had delivered the barrels 
as ordered by accused No. 5 and had committed no offence. The learned Presi- 
dency Magistrate convicted accused Nos. 2, 8 and 5 on the charges levelled against’ 
them and acquitted accused Nos. 1, 4 and 6 ashe felt some doubt in regard to them. 

The appellant (accused No. 8) in these two appeals was awarded the following 
sentences : b 

l. In case No. 1788-P of 1950 he was sentenced to six months' rigorous im- 
- prisonment and a fine of Rs. 15,000 under ss. 7 and 8 of the Essential Supplies 

(Temporary Powers) Áct. For default in the payment of fine he was to undergo 
six months’ rigorous imprisonment. A fine of Rs. 1,000 was awarded to him under 
8. 106 of the Indian Railways Act and in default he was to undergo one month's 
imprisonment. 

9. In case No. 1784-P of 1950, under ss. 7 and 8 of the Essential Sup- 
plies oper: Powers) Act he was awarded rigorous imprisonment for six 
months and a fine of Rs. 15,000 and in default six months’ rigorous imprisonment. 
Under the Railways Act he was fined in the sum of Rs. 1,000 and in default he was 
ordered to undergo one month’s imprisonment. 

8. In case No. 1785-P of 1950, under ss. 7 and 8 of the Essential Sup- 
plies (Temporary Powers) Act he was awarded a sentence of one day’s imprison- 
ment and a fine of Rs. 10,000 and in default rigorous imprisonmentfor six months. 
Under the Railways Act he was fined in the sum of Rs. 800 and in default he was 
ordered to undergo one month's imprisonment, In the result in respect of these 
115 barrels of oil a cumulative fine of Rs. 42,800 was imposed on the appellant 
besides the sentences of imprisonment. The learned Presidency Magistrate while 
imposing the sentence observed as follows : AE 

“Buch black market transaction when detected must be crushed, else the common man 
has no escape from the plague." 
L. R.—26 
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On appeal the convictions and sentences were maintained except that the fine 
imposed on accused No. 5 was remitted. The High Court held that having 
regard to the manner in which the offence was committed and the purpose for 
which kerosene was attempted to be sent outside the State of Bombay which 
obviously was to sell it in the black market the sentences passed could not be re- 
garded as excessive. 

The determination of the right measure of punishment is often a point of great 
difficulty and no hard and fast rule can be laid down, it being a matter of discretion 
which i8 to be guided by a variety of considerations, but the Court has always to 
bear in mind the necessity of proportion between an offence and the penalty. 
In imposing a fine it is necessary to have as much regard to the pecuniary circum- 
stances of the accused persons as to the character and magnitude of the offence, and 
where a substantial term of imprisonment is inflicted, an excessive fine should 
not accompany it except in exceptional cases. It seems to us that due regard has 
not been paid to these considerations in these cases and the zeal to crush the evil 
of black marketing and free the common man from this plague has perturbed the 
judicial mind in the determination of the measure of punishment. 

The appellant was acting in these transactions on behalf of accused No. l 
and other principals in the capacity of a member of a commission agency firm. It 
was asserted before us that its commission in thisdeal was half a per cent. on the 
sale price. There is no evidence on the record about the accused’s pecuniary con- 
dition. His learned counsel emphatically asserted at the bar that it was impossi- 
ble for him to pay even a fraction of this heavy fine. The profit made on the sale 
of oil in the black market would in the ordinary course of business dealings go to the 
principals but its extent is not known nor found on the record. The first accused 
who was to profit by getting kerosene oil by this device has been acquitted and is 
not before us. The other persons on whose behalf the oil was purchased were not 
brought to trial. In these circumstances there is no material on the record justi- 
fying the imposition of such heavy fines on the appellant and these seem to us to be 
quite disproportionate to the offences. 

It is no doubt true that the offence of black marketing is very generally pre- 
valent in this country at the present moment, and when it is brought home against a 
person, no leniency in the matter of sentence should be shown and a certain amount 
of severity may be very appropriate and even called for. In our opinion, however, 
, when quite a substantial sentence of imprisonment was awarded to the appellant, a 
person belonging to the commission agency class, imposition of unduly heavy fines 
which may have been justified to some extent in the case of the principals, was not 
called for in his case. It is not the practice of this Court to interfere by special 
leave in the matter of punishment imposed for crimes committed, except in ex- 
ceptional cases where the sentences are unduly harsh and do not really advance the 
ends of justice. 

For the reasons given above we think that it would meet the ends of justice if 
the fines imposed on the appellant by the Magistrate and upheld by the High Court 
are reduced in all cases as below:  . 

In case No. 1788-P of 1950, the sentence of fine is reduced to Rs. 1,000 from 
Rs. 15,000 and in default he will undergo imprisonment for a period of one month. 

In case No. 1784-P of 1950 also the fine is reduced to Rs. 1,000 from Rs. 15,060 
and in default he will undergo imprisonment for one month. 

Similarly, in case No. 1785-P of 1950 thesentence of fine is reduced to Rs. 1,000 
and in default he will undergo imprisonment for a month. j 

The fines in all the cases under the Indian Railways Act are reduced to one 
cumulative fine of Rs. 1,000, instead of a fine of Rs. 2,300 and in default he will 
undergo imprisonment for & month. In all other respects the appeals fail and are 
dismissed. 


Appeals dismissed : fines reduced. 
' "Agent for appellant : Ganpat Rai. 
Agent for respondents P, 4, Mehta. 


— 
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Present : The Hon'ble Mr. M. Patanjali Sasiré, Chief Justice, Mr. Justice Mahajan, Mr. Justice 
Mukherjea, Mr. Justice Das and Mr. Justice Chandrasekhara Asyar. 
P. D. SHAMDASANI v. CENTRAL BANK OF INDIA, LTD.* 
ConaMtution of India, arts. 19 (1) (£), 81 (1)—-Petitioner’s shares in banking company sold by bank 
to recover debt due from petitioner —Petition!for. enforcement of fundamental rights under arte. 
19 (1) (£) and 31 (1), whether maintainable— Whether articles directed against infringements 
by private individuals. 
Artioles 19 (Z) (f) and 31 (1) of the Constitution of India are not intended to prevent 
wrongful individual acts or to provide protection against merely private conduct. 
Perron under art. 32 of the Constitution of India for the issue of writs in the 
nature of certiorari, prohibition and mandamus. 


Petitioner in person. 
C.K. Daphiary, with J. B. Dadachanji, for the respondent. 


PATANJALI SAsTARI C. J. This is a petition under art. 32 of the Constitution for 
the enforcement of the petitioner's fundamental rights under art. 19 ()(f) and art. 
31 (1) alleged to have been violated by the Central Bank of India, Ltd., a com- 
pany incorporated under the Indian Companies Act, 1913, and having ite registered 
office at Bombay, (hereinafter referred to as “tho Bank”). 

It appears that the petitione: held five shares in the share capital of the bank 
which sold those shares to a third party in purported exercise of its right of lien for 
recovery of a debt due to it from the petitioner, and the transfer was registered in 
the books of the bank in the year 1937. The petitioner thereupon instituted a series 
of proceedings in the High Court at Bombay on its original and appellate jurisdic- 
tion challenging the validity of the said sale and transfer. The latest of these pro- 
ceedings was a suit filed against the bank in 1951 wherein the plaint was rejected 
on March 2, 1951, under O. VII,r. 11 (d), of theCode of Civil Procedure, as barred by 
limitation. The petitioner now prays that all the adverse orders made in the pre- 
vious proceedings be quashed and the said High Court be directed to have “the 
above suit set down to be heard as undefended and pronounce judgment against 
the respondent or to make such orders as it thinks fit in relation to the said suit". 
It may be mentioned here that though the aforesaid order rejecting the petitioner's 
plaint was appealable, the petitioner did not prefer an appeal on the somewhat 
extraordinary ground that “the appeal if filed could not be heard by the Judges 
of the said Court as all of them were disqualified from hearing such appeal” eithér 
because of their interest in the bank or because of their prejudice against him. 

We are of opinion that the petitioner has misconceived his remedy and the petition 
must fail on a preliminary ground. Neither art. 19 (Z) (f) nor art. 31 (1) on its 
true construction was intended to prevent wrongful individual acts or to provide 
protection against merely private conduct. Article 19 deals with the “right to free- 
dom", and by ol. (7) assures to the citizen certain fundamental freedoms including 
the freedom '"'to acquire, hold and dispose of property” subject to the power of the 
State to impose restrictions on the exercise of such rights to the extent and on the 
grounds mentioned in clauses (2) to (6). The language and structure of art. 19 and 
ite setting in Part ITI of the Constitution clearly show that the article was intended to 
protect those freedoms against State action other than in the legitimate exercise of 
its power to regulate private rights in the public interest. Violation of rights of pro- 
perty by individuals is not within the purview of the article. 

The position is no better under art. 31 (I). The petitioner has urged that al. (7) 
should be construed apart from and independently of the rest of the article, and, if 
so construed, its language is wide enough to cover infringements of rights of pro- 
perty by private individuals. He laid emphasis on the omission of the word “State” 
in cl. (Z) while it was used in cl. (2) of the same article as well as in many other 
articlesin Part III. Referring to Entry No. 33 of the Union List, Entry No. 36 of the 
State List and Entry No. 42 of the Concurrent List of the Seventh Schedule to the 
Constitation, he also argued that, while these Entries read with art. 246 empowered. 
Parliament and the State Legislatures to make laws regarding acquisition or requi- 


* Decided, December 21, 1961. 
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sitioning of property fo: the purposes of the Union or the State as the case may be, 
no power was conferred to make laws regarding “deprivation of property" by the 
State, so that the "deprivation" contemplated in clause (J) could only be deprivation 
by individuals. Sub-section (1) of s. 290 of the Government of India Act, 1935, 
corresponding to ol. (I) of art.31 was, it was pointed out, omitted in the draft article 
19 (later numbered as art. 31) which retained in a modified form only the provision 
contained in sub-s. (2) of that section relating to compulsory acquisition of property 
for public purposes. But, cl. (I) was subsequently restored and art. 31 was enacted. 
in its present form as recommended in Drafting Committee’s Report and this, it was 
claimed, showed that ol. (I) was intended to operate as a distinct provision apart from 
cl. (2. We see no force in any of these arguments. 

In support of the argument that cl. (7) should be construed in isolation from 
the rest of the article, the petitioner relied on certain observations of our learned 
brother Das in Chiranjit Lal v. The Union of Indiat, where the view was expressed 
that ol. (1) enunciated the general principle that no person should be deprived of 
his property except by authority of law and laid down no condition for payment of 
compensation, while cl. (2) dealt with deprivation of property brought about by 
acquisition or taking possession of it and required payment of compensation. In 
other words, deprivation referred to in ol. (I) must be taken to cover deprivation 
otherwise than by acquisition or requisitioning of property dealt with in ol. (2). We 
consider it unnecessary for the purpose of the present petition to go into that ques- 
tion Even assuming that ol. (1) has to be read and construed apart from cl. (2), it is 
clear that it is a declaration of the fundamental right of private property in the same 
negative form in which art. 21 declares the fundamental right to life and liberty. 
There is no express reference to the State iu art. 21. But could it be suggested on 
that account that that article was intended to afford protection to life and personal 
liberty against violation by private individuals ? The words “except by procedure 
establiahed by law” plainly exclude such a suggestion. Similarly, the words "save 
by authority of law” in cl. (1) of art. 31 show that itis a prohibitioa of unauthorised 
governmental action against private property, as there zan be no question of one 
private individual being authorised by law to deprive another of his property. 

The argument based on the Entries in the Lists is fallacious. It is not correct 
to suggest that, merely because there is no Entry in the Liste of the Seventh Schedule 
relating to "deprivation of property" as such, it is not within the competence of the 

islatures in the country to enact a law authorising deprivation of property. Such 
a law could be made, for instance. under Entry No. 1 of List 1, Jury No. 1 of 
List 2 or Entry No. 1 of List 3. Article 31 (Z) itself contemplates a law being 
passed authorising deprivation of the properties, and it is futile to deny the exis- 
tence of the requisite legislative power. 

Nor does the legislative history of the article lend any support to the petitioner’s 
contention. Section 299 (1) of the Government of India Act, 1935, was never 
interpreted as prohibiting deprivation of property by private individuals. Its resto- 
ration, therefore, in the same form in art. 31, after omission in the original draft art. 
19, could lead to no inference in support of the petitioner's contention, which indeed 
proceeds on thefundamental misconception that art. 19 ()(f) and art. 31 (1), which 
are great constitutional safeguards against State aggression on private property, are 
directed against infringements by private individuals for which remedies should be 
sought in the ordinary law. 

In this view it is unnecessary to deal with certain other objections to the main- 
tainability of the petition raised by the Solicitor-General on behalf of the bank. The 
petition is dismissed. We make no order as to costs. 

Petition dismissed. 

Agent for respondent : Rajinder Narain. 


1 [1950] S. C. R. 869, s. c. 58 Bom. L. R. 499. 
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APPELLATE CIVIL. 


Before Mr. Justice Bhagwati and Mr. Justice Vyas. 


RAMIJYABI MAKTUMSAHEB JAMADAR v. GUDUSAHEB 
Wd. FARIDSAHEB AVATT.* 


Hereditary Offices Act (Bom. III of 1874), Sec. 4—Bombay Rent-free Estates Act (XI of 1852), Ev- 
empttons from Land-revenue Acts (Nos. I and II) (Bom. II and VII of 1863), Rules framed under, 
—Watan property continued with holder without services and with full levy of assesement — 
Effect of such continuance—Whether property ceases to be watan property—Rules framed under 
Act of 1862 whether abrogated by rules framed under Acts of 1868 regarding resumption. 

If property which was originally watan property is continued with the holder thereof, but 
without the holder having to render services and with the full levy of assessment from him, 
the effect of such continuance is that the property ceases to be watan property and is convert- 

ed into a ryotwart holding in which the holder is invested with therighte of an ordinary 
occupant, 

The old set of rules regarding resumption ete. framed under the Bombay Rent-free Estates 
Act, 1852, was not abrogated by the new set of rules framed under the Exemptions from 
Land-revenue Aots (Nos. 1 and 2), 1868, and the continuance of the land, which was originally 
watan land, with the holder thereof on the commutation of service and on the levy of full 
assessment could be ordered both under the old rules as well as under the new rules. 
Therefore, when once an action is taken, whether under the one set of rules or the 
other, of continuing the land in possession of the original holder, without the holder having 
to render service and on his paying the full assessment, the effect of the continuance is the 
conversion of the original watan land into a ryotwart holding. 

Yellappa v. Marlingappa! and Vishnu v. Shankar?, followed. 

Shivram v. Mahadeo*, Bhima v. Raghavendracharya^, Appajs Bapuji v. Keshav Shamrao 

and Keshav Shamrao v. Appaji Bapuji* and Bhau v. Ramcohandraaro*, distinguished. 
Ibrahim Nhanusaheb v. Abdul Rahiman’, dissented from. 
Vishvanath Appajt Patil v. Bachharam Datta Patil, referred to. 


Tam parties to the suit are represented in the following genealogical table. 


Jhambhai 
Sa a eee no — p 
J | 
m Farid 
Bapusaheb ahaa 
(defendant) 
Ramijabi 
(plaintiff) 


One Jhambhai had two sons Rajessheb and Farid who owned certain joint family 
property at Saptasagar in Athni taluka. This property included survey No. 51/5 
which was originally a shetsanadi inam. At a partition which had taken place 
between the two brothers survey No. 61/5 and 2$ gunthas out of survey No. 157/2 
which formed part of the joint family property fell to the share of Rajesaheb. 
Bapusaheb the son of Rajesaheb died in 1913. 

On May 28, 1943, Rajesaheb exeouted a gift deed of his share in favour of his grand- 
daughter, Ramijabi (plaintiff) and she obtained possession of it. Rajesaheb died 
on August 1, 1943. 

On November 24, 1943, Farid's son Ghudu (defendant) applied to the revenue 
authorities to restore survey No. 51/1 to him on the ground that it was japti sanadi 


* Decided, September 11. 1951. Letters (1912) 14 Bom. L. R. 797. 

Patent Appeal No. 39 of 1950, from the deoi- (1000) I. L. R. 24 Bom. 482, 

sion of Bavdekar J., in Second Appeal No. 643 s. € 2 Bom. L., R. 211. 

of 1947, preferred against the decision of S. B. (1890) I. L. R. 15 Bom. 13. 

Palekar, Assistant Judge at Belgaum, in (1895) I. L. R. 20 Bom. 423, r. B. 

Appeal No. 104 of 1946, confirmmg the decree (1949) Second A; No. 990 of 1945, 

passed by N. 8. Metrani, Civil Judge (Junior decided by Bavdekar J., on April 4, 1049 

Division) at Athni, in Civil Suit No. 166 of nrep.). 

1945. i 8 (1849) F. A. No. 23 of 1927, decided by 
1 (1810) 12 Bom. L. R. 577. Weston and Shah JJ., on September 1, 1949 
2 (1982) 35 Bom. L. R. 114. (Unrep.). 
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land aad was, therefore, inalienable under the Bombay Hereditary Offices Act, 1874. 
The Prant Officer on August 28, 1945, ordered the land to be restored to the defen- 
dant. The defendant got possession of the land on August 30, 1945. 

On October 2, 1945, the plaintiff filed the present suit against the defendant 
to recover possession of survey No. 51/1 and 24 gunthas in survey No. 157/2, con- 
tending that survey Nc. 51/1, which was originally shetsanads inam land, was converted 
into a rayatwari holding in the course of time by the commutation of service and 
by levy of full assessment, that hence the land had become the private property of 
Rajesaheb and that, therefore, as the property was gifted to her by Rajesaheb, 
she was entitled to recover it from the defendant. 

The trial, Judge decreed the plaintiffs suit, observing in his judgment as follows :— 

“It is covered by authorities that where the services are dispensed with and full assessment is 
levied on Shet Sanadé lands, the effect is to convert them from a Shei Sanadt watan into a Rayat- 
wart holding and to invest the holder of the lands with the rights of an ordinary occupant entitled 
to it so long as he paid the survey assessment (vide Yellappa v. Marlingappa, 12 Bom. L. R. 677 
and Vishnu v. Shanker, 35 Bom. L.R. 114). The learned pleader for the defendant, however, 
seeks to distinguish these authorities by referring to the certified copy of the Inam register (exh. 
58) in which it is stated that the lands are attached until further orders. His argument amounts 
to this that since the attachment of the lands is temporary, they do not lose the character of 
watan property and consequently the present suit can be taken out of the scope of the above 
authorities. I am not impressed with this argument. In this suit we are not concerned so much 
with the question as to whether the attachment is temporary or permanent as with the question 
whether the services are dispensed with and the lands are fully assessed. Since it is established 
beyond all doubt that the Sanad$ services were dispensed with in the defendant's family and the 
suit B. Nos. 51 and 157, which were once Shet Sanad lands, were fully assessed long before 1912, 
I am unable to hold that they still retain the character of watan lands. The Revenue officers might 
have restored the suit lands under the watan Act when moved by the parties, but vhose orders. 
which are obviously in conflict with the decisions of our High Court, cannot bind this Court.” 

On appeal the Assistant Judge confirmed the decree of the trial Court and 
dismissed the appeal, observing in his judgment as follows :— 

“The simple question, therefore, for decision is whether the suit lands m this case have be- 
come Rayatwars lands or are still Shet Sanadé lands. Tomy mind, the point is covered by autho- 
rities and has to be decided in favour of the plamtiff. The earliest ruling of our High Court in re- 
gard to the She Sanadi lands is to be found at page 127 of the Printed Judgments 1808 
Lénbaj v. Rama. It was laid down then that the She Sanadé holding was a watan 
governed by the Bombay Hereditary Offices Aot and that the occupation of the land 
did not represent the"payment made for the service but that the payment was represented 
by the fraction of the assessment which was not recovered from the holder. Section 1 (3) 
of the Bombay Hereditary Offices Aot reserved to Government powers to deal with 
, any watan under Act XI of 1852. Government have framed from time to time rules for dealing 

with the watans under this Aot XI of 1852. In Yellappa v. Marlingappa 12 Bom. L. R. 577, 
the High Court held on a consideration of the rules then in force that in case of a dispute Shet 
Sanadi whose services have been dispensed with because they are no longer required and full 
assessment is levied, the order passed to this effect and the action taken by Government under the 
rules had in law the effect of converting tbe land from a Shet Sanadi watan into a Rayatwart 
holding and investing the holder of the land with the rights of an ordinary occupant entitled to it 
80 long as he paid the survery assessment. In 35 Bom. L. R. 114 (Vishnu v. Shankar) it was ro- 
affirmed that the Shet Sanad¢ lands were watan property although Government took a contrary 
view and that the ruling in Limbaji v. Rama was still good law. The question whether a Shet 
Samadi holding in respect of which the Sanad$ service was no longer performed and on which full 
assessment was levied lost its original character of Shet Sanad$ holding and became Rayatwart 
lands also came up for consideration in this case. It was held on a construction of the rules then. 
in force that the holding had lost ite original character and had become the Rayatwari land. Now, 
itis clear from these rulings that the lands in this case in respect of which the Sanadt service 
admittedly iano longer performed and on which full assessment is levied lost their original 
character of Shet Sanadt holding and have become, therefore, Rayatwart lands. Mr. Miraj argued 
that these two authorities should not be held to be applicable to the present case because, according 
to him, they were decided on the rules framed in 1865, whereas the present case is covered by the 
rules framed by Government subsequently in the year 1908. Now in the first place, there is 
nothing in 35 Bom. L. R. 114 from which ıt could be inferred that the decision in that case waa 
given on the rules made in 1865, On the other hand, it appears from Mr. Justice Broomfield’s 
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judgment at page 117 that the case was decided on the rules framed in 1908 and not on the rules of 
1805. His Lordship has referred to rules appearing on page 277 of Phadnis's Hereditary Offices, 
Act, 4th Edition, and these rules are the rules of 1908 as they appear in the book. Secondly, 
Mr. Miraj is unable to show to me when in fect full survey asseasment wag levied on the suit lands. 
I am, therefore, unable to hold that it is really the rules of 1908 and not the rules of 1865 that 
apply to the present case. To my mind, however, it is really immaterial for the purposes of 
deciding the point in issue whether it is the old rules of 1865 or the new rules of 1908 apply. The 
result would be the same. In view of the fact that the services have been dispensed with and full 
assessment is levied on the lands, the only effect in law, according to the ratio decidends in the 
two rulings, would be to make the holders occupants and convert the holdings into ordinary 
Rayatwart holdings." 

The defendant appealed to the High Court. Bavdekar J., who heard the appeal, 
allowed it and dismissed the plaintiff’s suit. His Lordship delivered the following 
judgment on December 12, 1949. 


BAvDEKAR J. This is a second appeal arising from a suit filed by the respondent- 
plaintiff for recovery of possession of survey No. 51/1, situate ir the village of Sapta- 
sagar in Athni taluka, and 2} gunthas out of land, survey No. 157/2, situate in the 
same village. The suit lands and certain other lands appear originally to have 
formed part of the property of the family of one Jhambhai. There was a partition 
between Rajesaheb, the son of Jhambhai, and his nephew, Ghudu, the present 
defendant, in the year 1912. In that partition the suit land and some other property 
fell to the share of Rajesaheb. The plaintiff is the grand-daughter of Rajesaheb, 
and she claims under a gift deed executed by Rajesaheb on May 28, 1943. It appears 
from the evidence that, at the time of the gift deed, Rajesaheb put 
the plaintiff in possession of the property also, and the plaintiff has been in 
possession of the property ever since then. Rajesaheb died on August 1, 
1043. On September 24, 1943, the defendant made an application to the Prant 
Officer, Belgaum, requesting him to restore to him one of the suit lands, namely, 
survey No. 51/1, on the ground that it was japti sanadi land, and was, therefore. 
inalienable. The Prant Officer made an order in favour of the defendant, and 
directed the land in question to be restored to the defendant. The defendant was 
accordingly actually put in possession of the land on August 13, 1945. The plaintiff 
then filed the present suit on October 2, 1945, and it was for possession of both 
survey No. 51/1, and 24 gunthas out of survey No. 157/2. 

The principal defence of the defendant was that the suit land was watan land, 
and it could not to be alienated by Rajesaheb beyond the terms of his life. The 
plaintiff countered this contention by saying that the lands were not waten lands, 
and, in any case, they ceased to be watan lands, when full assessment was levied 
upon them and services were dispensed with. 

That the lands were originally shet sanadi lands, and, therefore, according to the 
ruling of this Court in Vishnu v. Shankar, watan land is not in dispute ; but it is 
contended on behalf of the plaintiff that the land ceased to be walan lands, when 
services were dispensed with and full assessment was levied upon them. Now, 
it does appear from the evidence that the services are no longer being taken and full 
assessment is being levied upon the lands; but the principal difficulty in regard 
to the plaintiff's case is as to who took that action and when it was taken. The 
plaintiff contends that the dispensing of the services and the levy of full assessment 
had the result of changing the character of the tenure, and in support of this 
contention, he relies upon the ruling in Yellappa v. Marlingappa,* which was 
subsequently followed in Vishnu v. Shankar. It appears, however, that the case 
of Yellappa v. Marlingappa was & case governed by the rules whioh will be found 
quoted in the report of that case, but those rules are no longer in force now, and the 
rules which are in force at the present moment will be found in Phadnis’s Watan 
Act, 1936, 6th Edn., at page 248. One set of the rules or the other will apply. 
in accordance with the period at which action was taken. It was all along contended 
on behalf of the defendant that the plaintiff who said that the lands had ceased to 
bear the character of watan lands had never proved that action was taken under 
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the old rules. The learned appellate Judge came to the conclusion that it did not 
make any difference; but it is obvious that he went wrong there, because watan 
property has been defined in the Watan Act, as I had occasion to point out in 
anearlier judgment in Ibrahim Nhanusaheb Abdul Rahiman,} as property not only held 
but acquired for providing remuneration for the performance of the duty appertaining 
to an hereditary office. It is true that the whole definition of watan property is 
“moveable or immoveable property, held, acquired, or assigned for providing 
remuneration for the performance of the duty appertaining to an hereditary office ”, 
but the word ‘or’ makes it quite clear that property may be watan property, even 
though it is no longer held or assigned for providing remuneration of the perfor- 
mance of the duty appertaining to an hereditary office. Instances of this kind 
are not wanting ; for example, pargana watandars’ properties, which are no longer 
held or assigned for Tor remuneration for the performance of the duty ap- 
pertaining to an hereditary office, are still watan properties, and so far as succession 
is concerned, they are governed by Act No. V of 1886. They are also governed 
of course by s. 5 of the Watan Act, because there is a specific provision 
in s. 5(2), which says that s. 5 will continue to apply, notwithstanding a service 
commutation settlement, unless the terms of the settlement confer the right of 
alienating the watan without the sanction of the Provincial Government. It is 
not as if, therefore, the properties ceased to be watan properties immediately services 
are dispensed with and full assessment is levied. The property may continue to 
be watan property, notwithstanding the fact that full assessment has been levied 
and services have been dispensed with. It is only when action is taken under the 
rules which are framed. under one or the other of the Acts that property may cease 
to have the character of watan property, as was held in Yellappa v. Marlingappa. 
In that case, it was held that the property ceased to be watan property because of 
action taken under the rules which are mentioned therein. If at all; therefore, 
the shetsanadi lands cease to have the character of watan property, it must be because 
action is taken either under the rules quoted in the report in Yellappa v. Marlingappa, 
or under the rules which are quoted at page 248 of the 1936 edition of Phadnis's 
Watan Act; but the plaintiff is frankly unable to show under which of these rules 
action had been taken in the present case. If action has been shown to have been 
taken under the old rules, then, the ruling in Yellappa’s case will apply. If, however, 
action has not been shown to have been taken under these rules, then, if at all, 
action must be shown to have been taken under the rules quoted at page 248 of 
Phadnis’s Watan Act, 1036 edition, and there must be produced an order from a 
Collector which purports to be under the rules at page 248 of Phadnis's Watan Aot. 
Inasmuch as the plaintiff is not in a position to say under which rules, as a matter 
of fact, action was taken, and he is not in & position to produce any order from the 
Collector showing that action was taken under the present rules, it is obvious that 
it cannot be said that an order has been passed by a competent authority which 
would change the character of the property as watan property. 

Mr. Madbhavi, who appears on behalf of the appellant, bas drawn in this connection 
my attention to two documents, of which he now produces certified copies before 
me. The first is an extract from Taluka form No. 9 of the taluka of Saptasagar, 
in which there are details of the shetsanads inam of the village. In theremarks column 
of that register there is an entry saying that there was a consideration of this matter 
in connection with the death of Jhambhai Avati. It was held that no officiators 
were required, and consequently an order was passed that until further orders there 
would be japti and full assessment should be levied. The details of this order have 
been taken up to the inam jamin patrak. Mr. Madbhavi says that inasmuch as this 
mention is to be found in the register of 1878-79, it must be taken that this order 
was passed under the old rules ; but the form itself shows that it has got a column for 
making entries of changes in the names. That is column No. 14. It is obvious 
that the column has been maintained for making entries when after the form is 
prepared at the commencement, in this case in 1878-79, there are changes in the 
names and the entry in column 14 may, therefore, have been madeat any time after 
1878-79. It is obvious, therefore, that no inference could be drawn from the entry 
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in column 14 of this form that the entry was made prior to 1878-79 or at any time 
when the order to which it relates could only be an order passed under the old rules. 
On the other hand, exh. 58, which is a document of village form No. 3 for the period 
1908-1927 contains an entry dated December 6, 1921, which seems to suggest that 
full assessment was levied in the year 1911-12. "There are entries in the remark 
column of that exhibit, which would again reiterate what has been mentioned before, 
that is, that the inam is under japti until further orders. This seems to suggest that, 
as a matter of fact, there have been never any final orders passed by any one with 
regard to levying of full assessment and dispensing of services.' It is true that 
services have been dispensed with, but that is temporary. It is also true that full 
assessment has been levied, but that also appears to be temporary. That is the 
meaning of the word ‘japti.’ In any case, whatever orders were passed were passed 
according to this exhibit in the year 1911-12. In that case, those orders could not 
be under the old rules which are referred to in Yellappa v. Marlingappa, and if that 
is so, in terms Yellappa v. Marlingappa has no application. The case has got to be 
determined under the present rules upon the construction of which Yellappa v. 
Morlingappa is no authority. 

It appears to me, however, that it ia not necessary to go into the question of the 
construction of the present rules, because there is no order forthcoming showing that 
action was taken by the competent authority in this case, the Collector, under the 
rules. In the second instance, rule 2 of the rules contemplates that where the Collec- 
tor takes action under that cule on the grouad that the services in respect of which 
the lands are held are no longer required, they may be continued under s. 15 of 
Bombay Aot III of 1874 on condition of payment of a certain portion of the assess- 
ment thereof in commutation of services, and they are to continue to be held in 
accordance with the terms of the sanad which is issued in confirmation of the 
commutation settlement. tis not in dispute that there has, as a matter of fact, 
been no sanad issned, and consequently there is nothing to show what are the termg 
of the settlement under which, if any, the commutation has been effected. 

It is true that the rules have got also another clause, namely, clause 4, under 
which the services in respect of which the lands are held are no longer required, the 
Collector may resume such lands, and the resumption may be by levy of full assess- 
ment. Whether the resumption includes eviction is a different matter; but there 
can be no dispute that the resumption may be effected by the levy of full assessment ; 
but inasmuch as the rules themselves have two separate clauses, cl. 2 and ol. 4, and 
action may be taken under cl. 2 in the absence of any order saying under what 
clause action has been taken, it is impossible to say that action could not have been 
taken under ol. 2. All that has been alleged on behalf of the plaintiff is that by 
orders of some authority full assessment is levied and services have been dispensed 
with. That is exactly what happens when there is commutation of service which is 
permitted under r. 2 of the rules. Plaintiff’s allegations, therefore, are consistent 
with action having been taken under r. 2, though, as a matter of fact, no sanad has 
been issued. In my opinion, the probabilities are that originally all sheteanads lands 
were taken under jap, that is, under attachment pending the decision of what 
action was to be taken. Thereafter Government took the view that the lands were 
not watan lands, but this Court did not uphold that view. Government since then 
were in a quandary, and, as a matter of fact, no final action has ever been taken. 
But as I have said, in any case, the facts relied upon are consistent with commutation 
and in case there has merely been a commutation because of sub-s. (2) of s. 5, 8. 5 
continues to apply, with the result that the lands cannot be alienated any more by 
any watandars beyond the terms of his natural life. The facts are also consistent 
with no final action having been taken after attachment because contrary to the 
view of Government this Court took the view that sanadi lands are watan lands and 
Government hoped to persuade this Court to alter its view. In that case the lands 
continue to be watan lands. 

The alienation by Rajesaheb in favour of the plaintiff was, therefore, void under 
s. 5 of the Watan Act. The appeal must be allowed, and the plaintiff's suit dismissed 
with costs throughout. 


The plaintiff appealed under the Letters Patent. 


410 : THE BOMBAY LAW REPORTER. [vor. LIV- 


G. R. Madbhavi, for the appellant. 
V. N. Lokur, for the respondent. 


Vyas J. This Letters Patent appeal arises out of a suit No. 166 of 1945 which 
was filed by the plaintiff for recovering possession of Survey No. 51/1 of the village 
Saptasagar in Athni Taluka and of 2} gunthas of land out of Survey No. 157/2 of the 
same village, Mr. Justice Bavdekar having reversed in second appeal the decisions 
of the two Courts below and having ordered the dismiseal of the plaintiff's suit with 
eosts throughout. : 


The relevant pedigree is to be found at typed page 4 of the paper book. One 
Jhambhai had two sons Rajesaheb and Farid. Rajesaheb died on August 1, 1943. 
His son Bapusaheb had predeceased him in the year 1913. The present plaintiff 
Ramijabi is the daughter of Bapusaheb, in other words the grand-daughter of 
Rajesaheb. Farid’s son is Ghudu who is the present defendant. 


The suit lands, out of which Survey No. 51/1 was originally & shetsanadi $nam, 
were at one time the joint family properties of Rajesaheb and Farid. At a partition 
which took place between them the suit lands fell to the share of Rajesaheb. On 
May 28, 1943, Rajesaheb executed a gift-deed of the present suit properties in favour 
of his grand-daughter, the present plaintiff. He died nearly two months later on 
Au 1, 1943. On November 24, 1943, the present defendant Ghudusaheb, who 
is the son of Rajesaheb's brother Farid, applied to therevenue authorities to restore 
Survey No. 51/1 to him on the ground that it was japtt sanadi land and therefore 
inalienable under the provisions of the Bombay Hereditary Offices Act, 1874 (Bom. 
Act. No. III of 1874). On August 28, 1945, the Prant Officer ordered the land to be 
restored to the defendant. At that time the possession of the land, be it noted, was 
with the donee, namely, the present plaintiff, who had obtained ;t by virtue of the 
gift-deed passed in her favour by her grandfather Rajesaheb. The defendant got. 
*possession of the land in pursuance of the above mentioned order of the Prant Offieer 
on August 30, 1945, and that led to the institution of the present suit on October 2, 
1945, by the plaintiff. The plaintiff brought the suit contending that the land 
Survey No. 51/1, which was originally shetsanad: inam land, was converted into a 
rayatwart holding in course of time by the commutation of service and by the 
levy of full assessment, in other worda by the withdrawal of the remuneration which 
at one time had attached to the performance of the service, the remuneration being 
the freedom from payment of assessment. It was contended by the plaintiff that 
after the service had ceased to be taken from the holder of the land and after the full 
assessment had started to be levied from theholder of the land, the original watan 
character of the land was lost and the land became a rayatwart holding, and that, 
after that, the provisions of Act IIT of 1874 had ceased to be applicable to this land. 
In other words, the contention of the plaintiff was that the land had become the 
private property of her grandfather after its conversion into a rayatwart holding and 
had been gifted to her by him and therefore she was entitled to recover back pos- 
session thereof from the defendant to whom the possession had been ordered to be 
given by the Prant Officer by his order dated August 28, 1945. 


Both the trial Court and the lower appellate Court accepted the case of the plaintiff 
that by reason of the commutation of service and the levy of full assessment the original 
watan character of the property was lost and that the land had been converted into a 
rayatwars holding, in other words had become the private property of Rajesaheb 
and had become the property of the plaintiff by virtue of the gift-deed executed by 
Rajesaheb in her favour. Accordingly the suit was decreed in favour of the plaintiff 
by the trial Court and that decree was confirmed in appeal by the learned Judge of 
the lower appellate Court. 


The learned Judge of the lower appellate Court in his judgment pointed out that 
it was undisputed in this case that since long the performance of sanadi services 
had been dispensed with and the full assessment was levied in respect of the suit 
lands, and he came to the conclusion that the suit lands had become rayatwari lands 
by reason of the above mentioned facts, namely, (1) commutation of services and 
(2) levy of full assessment which meant the withdrawal of remuneration for servic 
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which were once being rendered. He relied on Limbaji v. Rama! in which it has been 
held that shetsanadi inam is watan property and that the remuneration which the 
holder of a shetsanadt inam receives from Government is the exemption from payment 
of a fraction of the assessment and the said feature of remuneration is an essential 
feature of the property being watan property. He referred to the two sets of rules, 
one framed under Act XI of 1852 and the other framed under the above mentioned 
Act and Act VII of 1863 and also referred to the cases of Yellappa v. Marlingappa* 
and Vishnu v. Shankar? He then pointed out thatthe former was a case in which 
the facts were governed by the old set of rules and the latter was a case in which the 
new rules were considered and then expressed his view in the following words : 

“To my mind, however, it is really immaterial for the purposes of deciding the point in issue 

whether it is the old rules of 1865 or the new rules of 1908 apply. The result would be the same. 
In view of the fact that the services have been dispensed with and full assessment is levied on the 
lands, the only effect in law, according to the ratio decidendi in the two rulings would be to make the 
holders occupants and convert the holdings into ordinary rayatwari holdings.” 
That was the view which was taken in Yellappa v. Marlingappa where the rules that 
governed the case were the rules framed under Act XI of 1852, in other words the 
old set of rules, and it was also the view which was taken in Vishnu v. Shankar 
where the rules which were considered were both the sets of rules, namely, the set 
of rules which were framed under Act XI of 1852 and the set of rulea which were 
framed under Act VII of 1863. : 

In second appeal Mr. Justice Bavdekar also referred to the two sete of rules just 
referred to and said that the learned Judge of the lower appellate Court was wrong 
when he observed that it did not make any difference whether the action which was 
taken, namely, the commutation of services and the withdrawal of remuneration, 
was taken under one or the other set of rules and went on to observe :— 

“The property may continue to be watan property, notwithstanding the fact that full 
assessment has been levied and services have been dispensed with,” 
and eventually concluded :— 

“Tf action has been shown to have been taken under the old rules, then, theruling in Yellappa's 
case will apply. If, however, action has not been shown to have been taken under these rules, 
then, if at all, action must be shown to have been taken under the rules quoted at page 248 of 
Phadnis’s Watan Act, 1936 edition, and there must be produced an order from a Collector which 
purports to be under the rules at page 248 of Phadnis’s Watan Act. Inasmuch as the plaintiff is 
not im a position to say under which rules, as a matter of fact, action was taken and he is not in & 
position to produce any order from the Collector showing that action was taken under the present 
rules, it is obvious that it cannot be said that an order has been passed by & competent authonty 
which would change the character of the property as watan property.” 

It is this conclusion which Mr. Madbhavi for the original plaintiff is challenging in 
this Letters Patent appeal before us. 

Now, the point for our decision in this case is this: If the property which was 
originally watan property is continued with the holder thereof, but without the 
holder having to render services and with the full levy of assessment from him, what 
is the effect of such continuance on the nature of the property, i.e. whether the 
property still continues to be watan property or whether it is converted into a rayat- 
wars holding in which the holder is invested with the rights of an ordinary occupant. 

This question has come up before this Court on occasions more than one In 
Yellappa v. Marlingappa the case was one in which the plaintiff had brought a suit 
to obtain a declaration of his title to, and to, recover possession of, certain lands. 
The lands in dispute were originally held by one Bashya, a registered Shetsanadi, 
who died on November 10, 1865. Under the rules regarding resumption &o. 
framed under Bombay Act XI of 1852, Sch. B, s. 10, the Government continued 
the lands to the family of Bashya on condition of their paying full sutvey assess- 
ment upon them. The order that was passed by the Collector in that case on 
February 28, 1866, was in the following words :— 


“Your proposal is approved. But the vahivat of the lands should be with the heirs of the 
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deceased. The assessment to be paid to make up the deficiency should be paid and the excess 
amount should be credited to Government." ” 


Anew Shetsanadt (defendant No. 2 in that suit) was appointed by Government and 
he was remunerated from out of the extra assessment levied upon the lands in the 
hands of the heirs of the preceding Shetsanadi. The rules under which the above 
arrangements were made, which were rules framed under Act XI of 1852,—in the 
aaah judgment we may refer to them as ‘the old set of rules’—provided as 
ollows :— 

“1. The Honourable the Governor in Council affirms the principle that the lands of a Shot- 
sanadi are liable to be resumed and given to another if the holder misconducts himself. Yn reserv- 
ing this right, however, the Governor in Council rules that it shall be exercised only in cases of 
extreme misconduct. 

3. In ordinary oases of misconduct the dismissed Shetsanadi will be allowed to remain 
in possession of the land, but the lands will be subjected to full assessment end to a further pay- 
ment, if necessary, to make up the remuneration of the person employed to perform service. 

5. Whenever a Shetsanad: is discharged without fault because the service is no longer 
required the land will remain in his possession subject to the survey assessment and no further 
demand can be made.” 


It 1s to be noted that under the above mentioned rules the Government had no 
power to resume the lands except in cases of extreme misconduct. Where the 
misconduct committed by the beider of the, lands was an ordinary misconduct, it 
was not competent to the Government to resume the lands, but what the Government 
could do was to allow the holder to remair in possession of the lands and subject the 
lands to full assessment and to a further payment, ifnecessary, in the circumstances 
of the case, to make up the remuneration of the person who might be appointed to 
perform the service. Where, however, there was no misconduct on the part of a 
Shetsanadi and where he was discharged without fault because the service was no 
longer required, it wag not competent again to the Government to resume the lands, but 
the lands had to be allowed to remain in possession of the holder subject to the 
survey assessment and no further demand was to be made from the holder. It is 
to be remembered that it was in parsuance of the above mentioned r. 3 of the old 
set of rules that the Collector passed the order on February 28, 1866, saying : 

“Your proposal ia approved. But the vahivat of the lands should be with the heirs of the 
deceased. The assessment to be paid to make up the deficiency should be paid and Ue excess 
amount should be credited to Government.” 


On that order being passed, the lands in dispute went into possession of Yellava, 
the mother of Bashya, the original holder. On February 16, 1876, Yellava sold the 
lands to the plaintiff and put him in possession. Defendant No. 2, the newly 
appointed Shetsanadi, instituted in 1883 certain proceedings in the Revenue 
Department, alleging that the lands should be taken from the plaintiff and given 
over to him. The revenue authorities decided the matter against defendant No. 2. 
In 1905 he again agitated the same question and this time he was successful. In 
those proceedings it was finally decided by the Commissioner on February 6, 1906, 
that the lands should be resumed from the plaintiff and made over to defendant 
No. 2. The plaintiff filed a suit on June 9, 1906, joining the Secretary of State for 
India as defendant No. 1 and the newly appointed Shetsanadi as defendant No. 2. 
The District Judge decreed the suit of the plaintiff observing in the course of his 
judgment as follows (12 Bom. L. R. 579) :— 

“The heirs of the deceased had to pay full assessment to Government and had no further 
obligation of any sort. It need hardly be added that they were in no way concerned with the 
manner in which Government might deal with the assessment levied. They ceased to be Shet- 
senadis and no longer enjoyed the exemption whioh had been allowed to them while they were still 
Shetsanadis., From the date of the Collector's order they became ordinary occupants as defined 
in a. 3 (16) of the Land Revenue Code'and it will hardly be suggested that, holding as they did in 
that capacity, their alienee would legally be subjected to the treatment meted out to him in this 
cage." 


In other words, the learned District Judge came to the conclusion that in pursuance 
of the Collector’s order dated February 28, 1866, the lands had ceased to be watan 
. lands and the heir of the original holder had become an ordiaary occupant as defined 
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in s. 3, sub-s. (76), of the Bombay Land Revenue Code, and the provisions of the 
Watan Act had ceased to have any application. Defendant No. 2 went in appeal 
to the High Court and it was held by Mr. Justice Chandavarkar as follows (p. 580) :— 
“Tt has not been contended before us, nor does it appear to have been contended in the Court 
below by either of the defendants, that the orders passed and the action taken by the Collector 
in consequence of those orders 1n. 1805 were illegal. One of the rules then in force and having the 
force of law under Act XI of 1852 provided that, in case of the discharge of a shetsanadi without 
fault, but because his service was no longer required, his shetsanadi land should be allowed to 
remain in his possession, subject to the survey, assessment, and that no further demand could be 
made....The shetsanadi service required of Bashys's branoh of the family was dispensed with 
upon the ground that there was no necessity for it; full survey assessment was imposed upon the 
land; and Bashya’s heir was allowed to reman in possession, subject to the survey assessment . 
After that, no further demand could be made from the person let into possession on that condition . 
Both the order passed and the action taken under the rule had 1n law the effect of converting the 
and from a shetsanadi watan into a ryotwari holding and investing the holder of the land with 
the rights of an ordinary occupant, entitled to it so long as he paid the survey assessment." 


In Vishnu v. Shankar! it was the contention of the appellant’s advocate that the 
shetsanadi lands were no longer such, as the full assessment had been levied upon 
them and the services had been dispensed with and therefore they were no longer 
watan property, even supposing they were so originally. In the course of his judg- 
ment Mr. Justice Baker went on to point out (p. 116) :— 

**,. . Therefore, when full assessment on these lands is levied, the remuneration for the officiator 
goes, and the property 18 no longer assigned for remuneration for the performance of the dutr 
appertaining to & hereditary office." 

He went on to observe (p. 116) :— 

‘“...The powers of the Collector or rather of Government to deal with the watan under the 

rules made under Act XI of 1852 or Bombay Aots Nos. II and VII of 1863... .are expressly re- 
served under s. 1 of the Hereditary Offices Act. There could be no doubt, therefore, as to the 
power of the Government to convert the lands into an ordinary ryotwari tenure by dispensing with 
the services and withdrawing the remuneration, and aithough it has been argued by the learned 
advocate for the respondent that a hereditary office may continue even when the services original- 
ly appertaining to ıt have ceased to be demanded, I do not think, in view of the ruling in Yellappa 
v. Marlingappa, and the definition of watan in s. 4 of the Watan Act, that where not only the 
services have been dispensed with, but also the remuneration for those services has been withdrawn, 
any question of the property still remaining watan property can arise.” 
It is to be noted with particular emphasis that Mr. Justice Baker in that case had 
both the sets of rules before him, in other words the rules framed under Act XI of 
1852 and also the rules under Acts IY and VII of 1863. It is also to be remembered 
that a contention was raised before him also, as it is raised before us, that a he-editarv 
office might continue even when the services originally appertaining to it had ceased 
to be performed. His attention was particularly invited to Bombay Act III of 1874. 
and, after a full vonsideration of both the sets of rules which were before him aud the 
definition contained in s. 4 of Bombay Aot III of 1874 and after an examination of 
the arguments which were advanced before him that an hereditary office might 
continue even when the services originally appertaining to it had ceased to be 
demanded and performed, he came to the conclusion that where not only the services 
had been dispensed with, but also the remuneration for those services had been 
dispensed with, no question of the property still remaining watan property could 
arise. 

With the above conclusion of Mr. Justice Baker, Mr. Justice Broomfield fully 
agreed. He also in a short concurring judgment said (p. 117) :— 

“... The effect of the rulesis thatlands which were originally watan may be converted 
into ordinary ryotwari lands by the levy of the full assessment. On the pleadings and the 
admitted facts in this case, I agree with my learned brother that it is permissible to assume that 
that has been done in this case, as it was held to have been done in Yellappa v. Marlingappa.” 


Mr. Justice Broomfield also referred to both sets of rules when he said (p. 117) :— 
““Thego rules have been referred to in Phadnis’ Hereditary Offices Act, 4th Edition, at p. 277 
and also in Yellappa v. Marlingappa.” 
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Presumably. the rules which were then to be found in the 4th edition of Phadnis’s 
Hereditary Offices Act at page 277 are now to be fouad at page 248 in the fifth edition 
of Phadnis’s Watan Act, published in 1936. The rules which were referred to in 
Yellappa v. Marlingappa were of course the old set of rules. Naturally, therefore, 
Mr. Justice Broomfield also considered both the sets of rules and came to the conolu- 
sion that the land which was originally a watan land could be converted into ordinary 
ryotwari land by the levy of the full assessment and by the commutation of the 
service. 

The ratio of the above mentioned two decisions ir Yellappa v. Marlingappa and 
Vishnu v. Shankar is that if an action is taken either under one set of rules or the 
other, which has resulted in the continuance of the land, which was originally watan 
land, with the holder, but without the holder having to render services and with 
the levy of the full assessment on the land from the holder, the original watan character 
of the land is lost and the land is converted into ordinary ryotwart holding in which 
the holder is invested with the rights of an ordinary occupant under the Land 
Revenue Code. 

In his judgment in second appeal Mr. Justice Bavdekar also referred to the two 
sete of rules and said that the applicability of a particular set of rules would depend 
on when the action was taken,i.e. when the commutation of service and the levy of 
full assessment had occurred. Hisactual observations are: ‘“‘One set of the rules 
or the other wil apply in accordance with the period at which action was taken.” 
Mr. Justice Bavdekar then went on to say: 

“The property may continue to be watan property, notwithstanding the 
ment has been levied and services have been dispensed with," 
and observed that, 


“It is only when action is taken under the rules which are framed under one or the other of 
the Acts that property may cease to have the character of watan property...” 
Then he went on to say that if action had been shown to have been taken under the 
old rules, then the ruling in Yellappa v. Marlingappa would apply. In his opinion, 
however, the plaintiff was not in a position to show under which rules, as a matter 
of fact, the action was taken, and was not in a position to produce any order from 
the Collector showing that the action was taken under the present rules. Therefore, 
Mr. Justice Bavdekar came to the conclusion that it could not be said that an order 
was passed in this case by a competent authority which would change the character 
of the property as watan picperty. 

Now, it is true that in this cage there are two sets of rules, as we have pointed out 
already in this judgment, namely, one set framed under Act XI of 1852 and the other 
set framed under Act VIT of 1863. The difference between the two sets of rules does 
not mean that the first set of rules was abrogated by the second set of rules. In 
our opinion, there was no such abrogation, but the difference lies in this that whereas 
under the former, namely, the old set of rules, it was not competent to Government 
to order the resumption of land except in the case of extreme misconduct and all 
that the Government could do was to continue the land with the original bolder 
thereof without taking any service from the holder but charging the full assessment 
from him, under the later rules which were framed under Act XI of 1852 and Act VII 
of 1863, it was competent to the Government to do any one of the three things which 
are mentioned at page 249 of Phadnis's Watan Act, 5th edition, 1936. Ifthe Collector 
was at any time satisfied that the service, in respect of which lands were originally 
granted as watan lands, was no longer performed or that the performance of the 
service was no longer necessary, eto., the Collector may in his discretion direct either 
(1) the resumption of such lands, or (2) the continuance of the same, subject to such 
new conditions as he shall deem fit to impose, or (3) the resumption of a portion of 
such lands and the continuance of the rest thereof, subject to such conditions as 
aforesaid. In other words the Collector could do any one of the three things. He 
could either resume the lands, which were originally granted as watan lands, to 
Government, or he could continue the lands with the holder subject to such conditions 
as he may think fit to impose, e.g., he could continue the lands in possession of the 
original holder ou payment of full assessment, as was done in our present case, or 
he may resume a portion of the lands and allow the remaining portion to continue 


fact that full asses- 
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in the possession of the original holder subject to such conditions as he may deem 
fit to impose. The point to be noted with particular emphasis in this connection is 
that the old rule which provided for the continuance of the land with the original 
holder on the commutation of the service and on the levy of the full assessment from 
him was not abrogated by the rew set of rules. Even under the new set of rules, 
if the Collecto: came to the conclusion that the performance of the service was no 
longer necessary or that the service was no longer performed, he could, amongst other 
things, continue the land with the original holder subject to such conditions as he 
might think fit.to impose, and he might impose a condition of levying the full assess- 
ment, as.he did in this case. If the Collector, however, does not wish to continue 
the land in possession of the original holder, which power he had even under the 
old rules but only in case ,of extreme misconduct on the part of the holder, 
he may resume the land wholly to Government or may resume it partially 
to Government and may allow the remaining portion of it to continue in possession 
of the holder. Therefore, the position which emerges from a consideration of both 
the sets of rules is that once there is taken an action, no matter whether that action 
is taken under the one set of rules or the other, of continuing the land in the possession 
of the original holder, without the holder having to render service and on his paying 
the full assessment, the effect of the said continuanceisthe conversion of the original 
walan land into a ryotwari holding. This is the ratio of the decisions in Yellappa v. 
Marlingappa and Vishnu v. Shankar. _ 

It is clear from the judgment of Mr. Justice Bavdekar recorded by him in second 
appeal that he seems to have taken the view that as soon as the new set of rules was 
framed under Aot XI of 1852 and Act VII of 1863 the former set of rules was abro- 
gated. With respect, we are unable to agree with that view. Apart from the 
fact that there is nothing in the Act of 1863 and the new set of rules to suggest that 
the old set of rules was superseded or abrogated thereby, it is to be remembered 
that in Vishnu v. Shankar, although this Court had both the sets of rules before it, 
it was held that the decision in Yellappa v. Marlingappa, which was a case under the 
old set of rules, was good law, which would not have been the conclusion of this 
Court had it been of the view that the old set of rules was abrogated b. the new set 
of rules. In our opinion, the old set of rules was not abrogated by the new set of 
rules and the continuance of the land, which was originally watan land, with the 
holder thereof on the commutation of service and on the levy of full assessment could 
be ordered both under the old rules as well as under the new rules, as we have seen 
that one of the courses which could be taken by the Collector under the new rules 
would be to order the continuance of the land on such conditions as are deemed 
fit by him. 

Mr. Lokur for the respondent, while commenting on the decisions in Yellappa v. 
Marlingappa and Vishnu v. Shankar, has contended before us that those were cases 
in which only the old rules were considered and the new rules were not before the 
Court and that therefore, to the present case which is governed by the new rules, 
those decisions would not apply. The argument is also apparently based on the 
contention that the old set cf rules had stood abrogated when the new set of rules 
was framed. In the first place, as we have just pointed out, there was no abrogation 
of the old rules by the framing of the new rules and, in the second place, it is not 
correob to say that in Vishnu v. Shankar what was before the Court was only the 
old set of rules. Mr. Justice Baker in his judgment in terms has referred to the 
fact that both the sets of rules were before him. To use his words (p. 116 ) :— 

“The powers of the Collector or rather of Government to deal with the watan under the rules 
made under Act XI of 1852 or Bombay Acts Nos. II and VII of 1863....are expressly reserved 
under s, 1 of the Hereditary Offices Act.” 

It is, therefore, clear that not only therules framed under Act XI of 1852 were before 
him, but also the rules framed under Acts II and VII of 1863 were before him. Jn 
other words both the sets of rules were before him in Vishnu v. Shankar and both 
the sets of rules were considered by him alorg with the definition of watan property 
contained in s. 4 of Bombay Act IIT of 1874. Mr. Justice Broomfield has also made 
it clear in his judgment that both the sets of rules were considered by him. When 
he referred to the rules at p. 277 of Phadris's Hereditary Offices Act, 4th edition, he 
obviously referred to the new set of rules which are now to be found in the fifth 
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edition of the same book at p. 248, and of course to the older rules he referred 
by saying that they were to bs found in the case of Yellappa v. Marlingappa. Yt 
is not therefore correct to say that the decision in Vishnu v. Shankar would not 
apply to the facts of the present case because the new aet of rules was not considered 
in that case. 

The next argument of Mr. Lokur, which is adopted from the judgment of Mr. Justice 
Bavdekar for the reasons stated by him, is that the property may continue to be 
watan property, notwithstanding the fact that full assessment has been levied and 
services have been dispensed with. Mr. Justice Bavdekar has referred to the defini- 
tion of watan property which is to be found in s. 4 of Bombay Act III of 1874 in 
suppoit of his view that the property may continue to be watan property, notwith- 
standing the fact that full assessment has been levied and services have been dispensed 
with. His observations on this point are : , 


**,..matan property has been defined in the Watan Act, as I had occasion to point out in an 
earlier judgment in Ibrahim Nanusaheb v. Abdul Rahiman, as property not only held but acquired 
for providing remuneration for the performance of the duty appertaming to an. hereditary office. 
It is true that the whole definition of watan property is ‘movable or immovable property, held, 
acquired, or assigned: for providing remuneration for the performance of the duty appertaining to 
an hereditary office,’ but the word ‘or’ makes it quite clear that property may be watan property 
even though it is no longer held or assigned for providing remuneration for the performance of 
the duty appertaining to an hereditary office.” 

With greatrespect, weareunabletofollow the reasoning contained in the abovemen- 
tioned quotation from thelearned Judge's judgment. When we consider the fact that 
watan property is property held, acquired or assigned for providing remuneration for 
the performance of the duty appertaining to an hereditary office, it is difficult indeed 
to understand how the property can continue toretain the nature of watan property 
even after the cessation of the performance of the duty. Moreover, this very point 
had come up for consideration and this very argument was raised and examined 
in Vishnu v. Shankar. There also it was contended before the learned Judges that a 
hereditary office might continue even when the services originally appertaining to it 
had ceased to be demanded and their view was that “where not only the services 
have been dispensed with, but also the remuneration for those services has been 
withdrawn, any question of the property still remaining watan property" cannot 
arise. Mr. Justice Broomfield also in his coneurring judgment in that cage 

with the above mentioned view of Mr. Justice Baker and said: “The effect of the 
rules is that lands which were originally watan may be converted into ordinary 
ryotwari lands by the levy of the full assessment." It is therefore clear that Mr. 
Justice Baker and Mr. Justice Broomfield who carefully examined the definition of 
watan property as embodied in s. 4 of the Watan Act and who also considered the 
argument advanced before them that the property might continue to retain. the 
character of watan property even after the services originally appertaining to the 
property had ceased to be performed, came to the conclusion that the property could 
not continue to remain as watan property after the services had ceased to be performed 
and afte: the full assessment had started to be levied from the original holder thereof. 
In these circumstances, Mr. Lokur’s argument based on the judgment of Mr. Justice 
Bavdekai, namely, that the property may continue to be watan property, notwith- 
standing the fact that full assessment has been levied and services have been dispensed. 
witb, must be rejected. 

Proceeding further, Mr. Lokur drew our attention to the fact that in exh. 5 
which was attached to the plaint the property was mentioned as japti inam and he 
also referred us to exh. 6 in which too the property has been mentioned as japti 
sanadi. In our opinion, the expression ‘japtt sanadi’ only means that the watan 
character of the property was divested and lost by the discontinuance of service, and 
the withdrawal of remuneration which had attached to the performance of the service. 
After all, the two essential features of the watan property are: (1) the performance 
of service and (2) the grant of remuneration in that connection ; and when both the 
features ceased to exist, namely, when the services had ceased to be performed by 
ihe original holder of these properties and when the remuneration which was granted 
io him wes also withdrawn in so far as full assessment had started to be levied from 
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him, it is clear that the original character of the property as watan property was 
lost and the property was converted into ryotwari holding and that, in our opinion, 
was meant when the expression ‘japti sanadi' was used inexhs. 5 and 6. Mr. Lokur 
has sought to argue that japtt sanadi meant that the property had only temporarily 
ceased to bear the character of watan property. In support of this contention, 
Mr. Lokur has not been able to cite any authority before us, and that being so, we 
must put a reasonable construction, namely, that when the features which are 
invariably associated with watan property were withdrawn from this property by 
the commutation of the service and the levy of the full assessment from the holder, 
the -prope:ty ceased to possess the character of watan property and acquired the 
character of ryotwari holding, and, in oux opinion, in that loose sense the expression 
‘japti saaadi’ was used in exhs. 5 and 6. Our attention was also invited by 
Mr. Lokur to exh 58, which is a copy of the Inam Register, in which we find : 


From this a contention was made by Mr. Lokur that the continuance of the land with 
the original holder on. conditions that the services were not to be performed and 
that the full assessment was to be paid by him was only ordered temporarily and 
that it did not amount to a permanent conversion of the land into ryotwari holding. 
This argument also failed to impress us. In the first place, merely the words “subject 
to further orders” are not, in our opinion, sufficient to show that the action which 
was taken by the Collector was intended to hald good only temporarily. Besides, 
if we turn to the rules, the old rules or the new rules, we do not find anything therein 
to show that a conversion of the original watan property into ryotwari holding can 
be ordered only for temporary purposes. That being so, the argument that the 
continuance of the land with the original holder on the above mentioned two condi- 
tions was ordered only temporarily must also be rejected. 

The principal difficulty which Mr. Justice Bavdeker felt was that the plaintiff 
had not been able to produce any order passed by the Collector in pursuanze of the 
new rules. But, in this connection, in the worls of Mr. Justice Broomfield “on the 
admitted facts in this case it is permissible to assume that” the property which 
was originally watan property was converted into ryotwart land by the levy of full 
assessment and the commutation of service. It is true that the plaintiff has not 
been able to produce any order to that effect in black and white from the Collector. 
But the admitted facts of the case justify the inference that such an order must 
have been passed. Those facts are: (1) that for a long time the original holder 
continued in possession of this property without rendering the service for which the 
property was originally granted to him, and (2) that the said holder became subject 
to the levy of full assessment after the commutation of the service. It is impossible 
to eonceive of a state of affairs in which the revenue authorities without any order 
from the Collector would have ventured to discontinue the taking of service from the 
original holder of the property and would have ventured to start levying full assess- 
ment from the holder. If we turn to rule 6 of the new rules which is to be found at 
page 250 of Phadnis’s Watan Aot, 5th edition, 1936, we find this : 

“It shall be lawful for the Collector, whenever it may be necessary, in carrying out any of the 
provisions of No. 4 or 5 of these rules—(a) to summarily evict any person wrongfully in 
possession of any land,....” 

Tf, in this particular case the original holder had been found to be in possession of 
this land even after ceasing to perform the services which were originally required 
to be performed by him and if the Collector had not intended to continue him in 
possession of this land as an ordinary occupant under the Land Revenue Code, we 
have no doubt that action would have been taken by the revenue authorities to 
evict him, since in that sense his possession would have been deemed to be wrongful. 
Under these circumstances, although the actual order of the Collector is not on the 
record to show that he had converted the original watan property into ryotwart 
land, there is no doubt that the ciroumstances strongly suggest that the continuance 
of the possession of the original holder and, after him, his granddaughter in respect 
of the suit pro must have been in pursuance of the direction of the Collector. 
It really would not matter at all, as the learned Judge of the lower appellate Court 
L.R.—27 : 
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pointed out, whether the continuance was ordered by the Collector under the old 
rules or the new rules, since under the new rules also it could be ordered by the 
Collector. As we have pointed out above, it could be ordered a8 one of the three 
courses open to him under rule 4 of the new rules. Therefore, with great respect, 
we are not able to agree with Mr. Justice Bavdekar that as there has been no order 
of the Collector produced by the plaintiff, this is a case in which “it cannot be said 
that an order has been passed by a competent authority which would change the 
character of the property as watan property.” 


While on this point we may refer to the decision of this Court in Vishvanath Appajt 
Patel v. Bacchharam Dattu Patil! in which it was observed by Mr. JusticeShah who 
delivered the judgment of the division bench : 

“Now it is conceded before us that there is no evidence to support the observation made by 
the learned trial Judge, that the services were temporarily dispensed with by the Government. If, 
therefore, the Record of Rights show that the full assessment is being levied in respect of these 

Mands, and that services are not required to be performed and they are described as Japti Sanadi 
Inam lands, meaning thereby that they were once Sanadi lands but in respect of which there has 
been resumption by the Government, the conclusion must inevitably follow that these lands have 
ceased to be lands held on Sanadi tenure and are held in ordinary occupancy rights.” 


It is of course quite clear that neither the first set of rules nor the second set of rules 
was brought to the notice of the Court in that matter, but there is no doubt that 
the ratio of the decision was in consonance with either set of rules, namely, that 
where there has been a continuance of the land with the original holder without the 
holder having to perform services and where full assessment has been levied from 
him, the watan character of the property is lost and the land is converted into ryotwari 
holding under the Land Revenue Code. 


Mr. Lokur has referred us to the case of Shivram v. Mahadev? in which the facts 
were that in execution of a decree against the plaintiff's father, the land in dispute 
which was patilki-watan was sold at a Court-sale to the defendant in 1872.' The 
defendant took possession and paid full assessment which was given to the officiator 
as his remuneration for service. The plaintiff’s father died in 1905 and the plaintiff 
brought the suit in 1909 to recover possession of the land from the defendant. The 
lower Court held that the land had ceased tobe watan on account of the levy of full 
assessment and that the suit was barred by limitation. It was held on second appeal 
that the land did not lose ite watan character merely because the Collector levied 
full assessment or altered the mode of remuneration. It is quite clear that the faote 
of that case were totally different from the facta of the case before us here. In that 
cage the services were continued to be performed and only the mode of remuneration 
was altered, whereas in the case before us one of the most important facts is that 
the services had ceased to be performed by the original holder and the full assessment 
had started to be levied from him. 


Mr. Lokur also relied on Bhima v. Raghavendracharya The facts in that case 
were that the plaintiff was the holder of certam inam lands which were exempted 
from payment of assessment in consideration of his rendering certain service to 
Government. In 1873 the lands were mortgaged to defendant, on condition that he 
was to enjoy the usufruct in lieu of interest. In the famine of 1876 the plaintiff 
left the village and as no service was rendered, Government appointed another 
person to perform the service and demanded payment of the full assessment from 
the defendant. The defendant paid the assessment and continued in possession. 
But Government did not forfeit the holding and the lands continued, as before, in 
the plaintiff's name in the watan register. It was held that, in the absence of a 
declaration of forfeiture of the holding, the steps which Government took to recover 
the assessment in lieu of service had not the effect of creating any change of title 
and that the plaintiff was, therefore, entitled to redeem. It is to be remembered, 
however, that that was a case of default onthe part of the plaintiff. The plaintiff 
had left the village and so defaulted so far as the performance of the service was 


1 (1949) F. A. No. 28 of 1947, decided by 2 (1912) 14 Bom. L. R. 797. 
Weston and Shah JJ., on September 1, 1949 8 (1900) I. L. R. 24 Bom. 482, 
(Unrep.. ' 8.c. 2 Bom. L. R. 211. 
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concerned. The present case, however, is the case of discharge of a Shetsanadi 
without fault. That being so, this decision also would not help Mr. Lokur. 

Mr. Lokur next drew our attention to the case of Appajt Bapuji v. Keshav Shamrao 
and Keshav Shamrav v. Appajt Bapuji. It was a case in which one Rudro and his 
sons were members of an undivided family. In execution of certain money decrees 
passed against Rudro the lands in dispute were sold to various persons, from whom 
they were afterwards bought by the defendant. After Rudro’s death, his sons and 

andson filed a suit against the defendant to recover the lands alleging that the 
lads were service watan lands and inalienable and that the execution sales affected 
nothing except Rudro’s life-interest in them and that on Rudro’s death they (the 
sons and grandson) became entitled to the lands. They also contended that, even if 
the Court should find that the lands were not service watan lands, they were, at all 
events, ancestral property and that the plaintiff's interests therein were not affected 
by execution sales under decrees to which they were not parties. It was held in 
that case that the two fields, which had been the subject of a Gordon Settlement in 
1864, had remained inalienable watan lands although the services in respect of them 
had been dispensed with. Mr. Lokur has relied on this authority to contend that 
the property may continue to be watan property notwithstanding the cessation of the 
performance of the service. He seems to forget, however, that that was a case under 
the Gordon Settlement of 1864 and what the Gordon Settlement was is found explained 
at page 23 of the reports. These are the observations of Chief Justice Sir Charles 
Sargent in that context :— 

“What is termed a Gordon Settlement was an arrangement—entered into in 1864 by a Com- 

mittee, of which Mr. Gordon, as Collector, was chairman, acting on behalf of Government with 
the watandars in the Southern Maratha Country, by which the Government relieved certain 
watandars in perpetuity from liability to perform the services attached to their offices in considera- 
tion of a ‘jud? or quit-rent charged upon the watan lands.” 
It is therefore clear that although in that case the services had ceased to be performed 
the watan character of the property was retained in consideration of a judi or quit-rent 
which was charged upon the watan lands. No such thing happened in the present 
case and therefore that decision also would not apply to this case. 

The next case on which Mr. Lokur relied was the case of Bhau v. Ramchandrarao.? 
It was also a case under the Gordon Settlement and therefore precisely for the same 
reasons as stated above while commenting on Appaji Bapuji v. Keshav Shamrav and 
Keshav Shamrav v. Appajt Bapuji, this case also would be of no assistance to Mr. Lokur. 

Mr. Lokur next drew our attention to the judgment of Mr. Justice Bavdekar in 
Ibrahim Nhanusaheb v. Abdul Rahiman.? In that case a contention was advanced 
by Mr. Coyajee before the Court on behalf of the plaintiff that in the year 1911 
the services which were required to be performed by the sanadis were dispensed 
with and the lands were allowed to remain in the possession of the then sanadi 
as japtt sanadi in lieu of the services which were required to be performed. 
The plaintiff was also called upon to pay the full assessment of theland. Mr. Coyajee 
had argued in that case that the result of doing this was that from the moment that 
action was taken the lands had ceased to be watan lands. In dealing with that 
argument of Mr. Coyajee, Mr. Justice Bavdekar observed : 

“Tt is true that in tho case of Yellappa v. Marlingappa, it was held that where the Shet- 
sanadi services required'from the Shetsanadi family were dispensed with as there was no neoes- 
sity for ıt, full survey assessment was imposed upon the land and the heir of the person with 
whom settlement was effected was allowed to remain in possession subject to the survey agsoss- 
ment, no further demand being permissible the order passed and the action taken under the rule 
had in law the effect of converting the land from a sheteanads watan into & ryotwari holding and 
investing the holder ofthe land with the rights of an ordinary occupant entitled to remain in 
possession so long as he paid the survey assessment. The case was, however, & case in which 
the resumption had been effected under the rules in force at the time. They were the rules 
framed under Act No. XI of 1852 and would be found printed in 12 Bom. L. R. 578.” 


Obviously Mr. Justice Bavdekar seems to have thought also that the old set of rules 
1 ET I. L. R. 16 Bom. 13. decided by Bavdekar J., on April 4, 1949 


2 (1895) I. L. R. 20 Bom. 423, F.B. (Unrep.) 
3 (1949) Second Appeal No. 990 of 1946 


420 THE BOMBAY LAW REPORTER, [vor. uv. 


which were framed under Act XI of 1852 had stood abrogated when the new set of 
rules was framed. With that view, for the reasons which we have already mentioned, 
we are with respect not prepared to agree. Proceeding further with his judgment 
Mr. Justice Bavdekar said : 

“the difficulty in the way of Mr. Coyajee is that he cannot point to any rules under which 
the action of Government in 1011 could be said to have been taken. It appears that these rules 
which are printed at page 578 in the 12th volume of the Bom. L. R. were not in force in 1911.” 


With respect, we are unable to share Mr. Justice Bavdekar's view embodied in the 
above mentioned observations. As a matter of fact, the action taken by Govern- 
ment in this particular case could be said to.khave been taken even under the new rules, 
because as we have pointed out one of the courses of action which could be taken 
by the Collector under the new rules was to order the continuance of the land with the 
original holder, levying the full assessment from that person. It i; not correct to 
say that the rules which are found printed at page 578 in Yellappa v. Marlingappa 
were not in force in the year 1911. We do not wish to repeat what we have stated 
above, namely, that the old set of rules was not abrogated by the new rules and it 
holds good even now in spite of the fact that the new eet of rules was framed in 1908. 
Therefore reliance on this judgment of Mr. Justice Bavdekar in Ibrahim Nhanusaheb's 
case would not help the case of the respondent. 

The last point which Mz. Lokur has sought to make before us is that the revenue 
authorities, namely, the Prant Officer, having ordered the restoration of the suit 
property to the defendant, it is not competent to a civil Court to entertain the suit 
of the plaintiff. Although it does not appear from the judgment of Mr. Justice 
Bavdekar that this contention was advanced before him in second appeal, there is 
no doubt that such a contention was taken in the trial Court and also before the learn- 
ed Judge of the lower appellate Court, and while dealing with that contention the 
lower appellate Court has said this: . 

“It is true that the Prant Officer has ordered resumption of one of the lands. That order, 
however, is clearly illegal and, therefore, void. The plaintiff can safely ignore it. It is not 
necessary to gebitsebaaide. Since the order is illegal and void, it is not incumbent on the 
plaintiff to join the Province of Bombay as a party.” 

Obviously Mr. Lokur is seeking to rely on the provisions of s. 4 of the Bombay 
Revenue Jurisdiction Act, 1876 (Act X of 1876) when he is advancing this contention. 
Now, s. 4 of the Act lays down : 

“Bubject to the exceptions hereinafter appearing, no civil Court shall exercise jurisdiction as 
to any of the following matters :— 

(a)... 

suite to set aside or avoid any order under the same Act or any other law relating to the same 
subject for the time being in force passed by the Provincial Government or any officer duly 
suthorised in that behalf..." 


Clearly these provisions cannot apply to the faote of the present case for the simple 
reason that the original watan character of the property was lost by the action taken, 
namely, the action of continuing the land with the original holder thereof without 
requiring the performance of service from the holder and subjecting the holder 
to the levy of full assessment. After the watan character of the property was lost, 
the provisions of the Watan Act became inapplicable to the property and, that 
being so, the Prant Officer had no jurisdiction at all to pass the order under the Watan 
Act in reference to this property., Obviously therefore the order of the Prant officer 
was void. That being so, this patticular contention is not available to Mr. Lokur. 
In view of the above mentioned reasons, the Letters Patent appeal must be 
allowed, the second appeal will stand dismissed, the decrees of the lower appellate 
Court and the trial Court will be confirmed and the plaintiff's suit will be decreed 
with costs throughout. i 
Appeal allowed. 


1951.] B'BAY PORT TRUST V. YAMUNABAI (A.C.J.) 421 


Before Mr. Justice Bavdekar and Mr. Justice Divit. 1 
THE TRUSTEES OF THE PORT OF BOMBAY v. SHRIMATI YAMUNABAT.* 


Workmen's Compensation Act (VIII of 1923), Sec. 3(1)—Workman killed as result of explosion of 
bomb, planted by unknown person, near place of work-——Haplosion occurring during working 
hours—W hether injury caused to workman arose out of his employment. 

A workman who was employed as & carpenter in a workshop along with other workmen 
was killed as a result of injuries received by him by the explosion of a bomb which was 
placed by an unknown person near the place where the workman was doing his work. In 
& olaim for compensation under the Workmen's Compensation Aot, 1923, the question was ' 
whether the personal injury was caused to the workman by accident arising out of his 
employment :— 

.Held, that the workman had received personal injury as a result of an accident arising 
out of his employment. 

The words "arising out of... .his employment" ins. 3(1) of the Workmen's Compensation 
Aot, 1923, are wide enough so as to cover a case where there may not necessarily be a direct 
connection between the injury caused as & result of an accident and the employment of the 
workman. 

Thom or Simpson v. Sinclasr,* followed. 

Munshi & Co. v. Yeshwant Tukaram,* Lancashire and Yorkshire Railway v. Highley,* 
Brooker v. Thomas Borthwick d» Sons (Australasia), Id. and Warner v. Oouchman,§ 
distinguished. ` 

, Nawab Al v. Hanuman Jute Mill, referred to. 

Oxz Vinayak Yenku was employed as a carpenter by the Bombay Port Trust in 
their workshop at Alexandra Docks in Bombay. On May 13, 1950, when Vinayak 
was doing the work assigned to him in the workshop along with other workmen, 
there was a bomb explosion which resulted in fatal injuries to him. 

On June 22, 1950, Yamunabai (applicant), the widow of the deceased Vinayak, 
made the present application to the Commissioner for Workmen’s Compensation, 
Bombay, claiming Rs. 3,500 as compensation. The Trustees of the Port of Bombay 
(opponents), who resisted the application, contended inter alia that the accident did 
not arise out of, and in the course of, Vinayak’s employment. 

The Commissioner allowed the aoe and gave the applieant a sum of 
Rs. 3,522, observing in his order as follows :— 

*5..In considering whether the accident arose out of the employment of the workman, 
the question to be considered is whether the injury suffered by the workman oan be associated 
with his employment. The enquiry need not be restricted to the question as to whether the 
nature of the employment of the injured person had any casual relationship to the accident. 
Such restricted enquiry was held to be too narrow in Thom v. Sinclair in considermg the expression 
‘arising out of employment,’ and that expression was construed in a broad sense and it was held 
that if by reason of the nature, the conditions, obligations and the incidente of the workman's 
employment he was brought within the zone of special danger and so injured or killed, the broad 
words of the statute “arising out of employment” apply. ‘That case was followed in the case of 
Brooker v. Thomas. We may also refer to the very recent decision reported in Butterworth’s 
Workmen’s Compensation Cases, Volume XLI (Final Volume) at pages 17-21 (Hill v. Butterley 
Company, Limited). 

In the case under consideration, the workman's duty obliged him to be in that particular 
place in the workshop of the opposite party for the purpose of the work entrusted to hom. It was 
his attendance at that place that exposed him to the special risk of that accident, viz., explosion. 
His employment is thus connected with the accident. I hold, therefore, that the] acoident arose 
out of the employment of the applicant. The present case is distinguishable from the case cited 
by the opponent, viz., All India Reporter, 1940, Rangoon, pages 18-21 (U Yan Shin v. Ma H 
Setn and others)," 


The opponents appealed to the High Court, 


*Deoided, November 8, 1961. First Appeal 
No. 281 of 1951, from an order passed by 
B. O. Patil, Commissioner for orkmen’s 

msation, Bombay, in Application 
No. 981/B-50 of 1950. 
1 [1917] A. C. 127. 


(1940) 49 Bom. L. R. 689. 
[1917] A. C. 852. 

[1933] A. O. 669. 

[1919] A. C. 35. 

[1933] A. L R. Cal. 513. 
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N. K. Petigara, instructed by Mulla & Mulla, for the appellante. 
No appearance for the respondent. 


Door J. This appeal arises from an application for compensation made by the 
respondent under the Workmen’s Compensation Act, 1923, and the question which 
it seeks to raise is whether the respondent’s husband received personal injury by 
accident arising out of, and in the course of, his employment. The facte of the case 
in which the question arises are simple. 

One Vinayak Yenku, a carpenter, was employed in a workshop situate at Alexandra 
Dock, Bombay, and belonging to the esas In the workshop he was given a 
table and a cupboard. There were other workmen besides Vinayak, and their 
tables were in line with one another. On May 13, 1950, which is the date of the 
accident, Vinayak went to the workshop and sat at the table assigned to him to do the 
work which was that of preparinga frame for a trolley. While there, a bomb ex- 
ploded, as a result of which Vinayak received injuries. He was subsequently remov- 
ed to the St. George’s Hospital, where he died on the night of the same day. 

The respondent, who is the widow of the deceased Vinayak, made the present 
application on June 22,1950, claiming compensation inthe sum of Rs. 3,500. The 
appellant filed a written statement, in which two contentions were taken. It was 
contended, firstly, that Vinayak was not a workman within the meaning of the Aot, 
and that the accident did not arise ont of, and in the course of, his employment. 

Upon the application evidence was led before the Commissioner, and two persons 
were examined. One of them was an Inspector of Police, who visited the place of the 
incident after the explosion, and a olerk by name Bento in the Hamalage workshop 
at the Alexandra Dock. At the trial the appellant gave up the contention that 
Vinayak was not a workman, and uponthesecond contention the learned Commis- 
sioner came to the conclusion that the accident arose out of, and in the course of, 
Vinayak’s employment. Consequently, he allowed the application and gave the 
respondent a sum of Rs. 3,522. From the order made upon the application, the 
original opponent has come up in appeal. 

Mr. Petigara, who appears for the opponent, contends that in the lower Court the 
question whether or not Vinayak wase workman was wrongly given up. The 
contention is based upon s. 2 (Z) (n), cl. (i$), read with the second schedule. According 
to the schedule it is necessary that there must be ten or more persons employed on 
any one day of the eae twelve months. The clerk who gave evidence stated 
that there were in all nine workmen ; that is, there were four carpenters, one fitter, 
two coolies, one foreman and himself. In cross-examination he admitted that 
coolies were kept to help the carpenters in their work when necessary. It seems to me, 
therefore, that there was evidence before the learned Commissioner showing that 
more than nine persons were employed in the workshop, and in view of this evidence 
it was not disputed before the learned Commissioner that the deceased was a work- 
man within the meaning of the Act. In our opinion, therefore, this contention fails. 

The second.contention is whether it is proved that personal injury was caused to 
Vinayak by accident arising out of, and in the course of, his employment. It is 
apparent that two conditions are required to be satisfied, that is, (1) personal injury 
must be caused to a workman by accident arising out of his employment, and (2) 
it must be caused to him in the course of his employment. As regards the second 
of the two requirements, there is no dispute that Vinayak received personal injury 
88 & result of an accident, which took place in the course of his employment. The 
question, however, remains whether it can be said that personal injury was caused to 
Vinayak by accident arising out of his employment. Theexpression “in the course of 
his employment" suggests the point of time ; that is to say, the injury must be caused 
by accident taking place in the course of the employment ; that is, during the cur- 
rency of the employment. The expression "arising out of his employment” suggests 
both the time as wellas the place of employment. The expression "out of" conveys 
the idea that there must be some sort of connection between the employment and the 
injury caused to a workman as a result of the.accident. That, to my mind, is the 
literal and strict construction of the section. But, in my opinion, the words 
“arising out of his employment" are wide enough so as to cover & case, where there 
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may not necessarily be a direct connection between the injury caused as a result 
of an accident and the employment of the workman. And there may be circum- 
stances attending the employment, which would go to show that the workman received 
personal injury asa result of the accident arising out of his employment. 

Mr. Petigara for the appellant has referred. us to two Indian decisions upon the point 
and to certain other English cases to be mentioned presently. As I read these cases, 
it seems to me that the cases do not seem to yield any accepted principle, and it seems 
to me that, in the ultimate analysis, each case must depend upon its own facts. In 
the first place, he referred us to a decision of this Court reported in Munshi & Co. 
v. Yeshwant Tukaram', and Mr. Petigara strongly relied upon this decision as establish- 
ing his contention. In the judgment delivered by Mr. Justice Macklin, to which I 
was & party, he referred to two English decisions reported in Thom or Simpson 
v. Sinclair? and Brooker v. Thomas Borthwick & Sons (Australasia) Ld? On thein- 
terpretation of s. 3 (1) of the Workmen’s Compensation Act, 1923, this is what Mr. 
Justice Macklin said (p. 641) : 

“The next question is whether the accident arose ‘out of? the employment within the 
meaning of s. 3 of the Act. It cannot be disputed that for an accident to arise out of any parti- 
cular employment the risk of such an accident must to & greater or lesser degree have been in- 
herent in the employment before the accident occurred ; and it is evident that the risk of a ship 
exploding and knocking down a godown wall and through the ruins discharging a heavy piece 
of iron on to an employee’s leg is not a risk which is ordinarily inherent, even remotely, in the 
applicant's employment in the godown.” 

Mr. Petigara is right in contending that these observations go to support his view, 
but Mr. Justice Macklin, after referring to the two English decisions referred to 
already, preferred to rest ‘his decision upon the facts of that particular case. This 
is what he said (p. 541): 

"Tt is evident that these decisions, if pressed far enough, could cover a number of cases 
which could not otherwise be held to be accidents arising out of employment. It would, I think, 
be easy to press them too far. We agree with the learned Commissioner that it ia possible to 
justify the grounds for compensation in this particular case by reference to these two cages. 
But for ourselves we prefer to base our decision upon different grounds. It is, as I say, only 
logical to hold that an accident cannot be said to arise out of employment unless the risk of such an 
accident has been, even before the accident, inherent in the employment iteelf to a greater or 
lesser extent; and though in the present cage it could not be said that employment in a godown in 
the Bombay Docks normally involved a risk of injury by the explosion of a ship, nevertheless 
it must not be forgotten that this explosion occurred during war time.” 


It is apparent, therefore, that the decision was based upon the facts of that parti- 
cular case, and I am not prepared to say that the caselaid down any accepted princi- 
ple. But Mr. Petigara then relied upon a decision of the Calcutta High Court re- 
ported in Nawab Ali v. Hanuman Jute Mills The test laid down in that case is as 
follows : 

“The question as to whether the accident arose out of the employment cannot be determined 
on any general view of facts. It ia dependent on the facts of each particular case. There is 
one test which is always applicable. It is this: Was it part of the injured person's employment 
hazard, to suffer, or to do that which caused his injury ? If yes, the accident arose out of his 
employment. If nay, it did not, because what it was not part of the employment to hazard, 
to suffer, or to do, cannot well be the cause of an accident arising out of the employment. And 
the question whether the workman did his duty negligently or not arises only where the workman 
was doing something which it was his duty to perform.” 

It is noticeable that this test is based upon the observations made by Lord Sumner 
in the English case of Lancashire and Yorkshire Railway v. Highley.5 Mr. Petigara’s 
contention is that this case shows that the test laid down as the correct test is not 
present in this case. But as I said, the English cases do not seem to lay down any 
accepted principle, except in so far as the principle is governed by the facts of each 
particular case. 

The case which is frequently cited and which was accepted by the learned Commis- 


.1 (1946) 49 Bom. L. R. 539. 4 [1933] A. I. R. Cal. 513. 
2 [1917] A. C. 127. 5 [1917] A. C. 352. 
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sioner in the Court below is the case of Thom or Simpson v. Sinclair, That case 
was noticed by Mr. Justice Macklin in Munshi & Co's case. In that case what 
happened was that a woman was injured by the fall of a wall which had no connection 
whatever with the woman’s employment. But the immediate cause of the injury 
was the collapse of the shed in which she was working ; and the collapse of the shed 
was due to the fall of the wall. Under these circumstances, the House of Lords held 
that the accident arose out of her employment within the meaning of the Workmen’s 
Compensation Act, 1908. At page 135 of the report this is what Viscount Haldane 
said : 

**. ..I think that the Court is directed to look at what has happened proximately, and not 
to search for causes or conditions lying behind, as would be the case if negligence on the part of 
the employer had to be established.” 

Again at p. 186: 

“| , The appellant was injured because she happened at the moment of the accident to be 

working 1n the shed where she was employed to work, and I think that, unless authority constrains 
us to hold the contrary, the Act ought to be construed as signifying that an accident such as this 
comes within the class against which she is insured. Whether the remoter cause of the roof 
falling was the collapse of a neighbouring wall, or the falling down of some high adjacent building, 
or a stroke of lightning, seems to mo immaterial in thelight of this construction. It is enough 
that by the terms of her employment the appellant had to work in this particular shed and was 
in consequence injured by an accident which happened to the roof of the shed. The accident is 
one arising out of the employment not the lees if ultimately caused by the fall of some one else’s 
wall than if it had been paused by inherent weakness of the employer’s roof.” — 
It was argued before the House of Lords that the words “out of" point to the origin 
or cause of the accident, and the words “in the course of” to the time, place and 
circumstance under which the accident takes place. But apparently Lord Haldane 
did not seem to accept the construction contended for on behalf of the party con- 
cerned in that case. Then, in the address of Lord Shaw the learned Lord examined 
the words “arising out of the employment”, when it was suggested that the words 
meant “arising out of the nature of the employment’, and he seems to suggest that 
he was not prepared to accept that construction. In my opinion, therefore, Thom or 
Simpson v. Sinclair supports the view taken by the learned Commissioner, and we 
think that is the right view. 

The other case to which reference was made by Mr. Petigara is the case of Lanca- 
shire and Yorkshire Railway v. Highley. Now, the Calcutta case, to which I have 
referred, is based upon the observations made by Lord Sumner at page 372 of the 
report. It is evident on reference to the facts of the case that it was clearly the case 
of an added peril. The present is not a case, where there was any added peril on she 
part of the workman, and it seems to me that if the true view is that each case must 
depend upon its own facta, the principle which seems to have been laid down by Lord 
Sumner would not be strictly applicable to thefacts of the present case. The case of 
Thom or Simpson v. Sinclair was followed by the House of Lords in Brooker v. 
Thomas Borthwick & Sons (Australasia) Ld. Mr. Petigara relied upon the obser- 
vations made by Lord Atkin at page 678 of the report. They are these : 

**. Neither bombs nor shells have ordinarily anything to do with a workman’s employment. 
It is therefore necessary to show special exposure to injury by them. They represent exactly 
for this purpose the operation of such forces as lightning, heat and cold.” 

Mr. Petigara, therefore, suggested that an explosion due to a bomb stands on the same 
footing, as, for example, an accident arising out of lightning, or by reason of extreme 
cold, or extreme heat. Here again, no general principle can be laid down, and so far 
as the facts of this particular case are concerned, the learned Commissioner has re- 
corded a finding that the bomb had been placed by some unknown person, and the 
suggestion which was made on behalf of the appellant that the workmah was responsi- 
ble for the preparation of the bomb was not accepted in the Court below. It seems 
to us, therefore, that one cannot place the case of an explosion of a bomb like the one 
in the present case on the same footing as an accident arising out of natural forces, as, 
for example, lightning, heat orcold. Reference was also made to a deoision reported in 


1 [1933] A. C. 669. 
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Warner v. Couchman! and Mr. Petigara strongly relied upon that. But as I said, 
each case seems to suggest that the question has to be decided by the facts of each 
particular case, and as far as I have been able to understand these cases, they do not 
seem to yield any accepted principle. 

The question, therefore, is whether it can be said that in this case Vinayak received 
personal injury as a result of an accident arising out of his employment. On the 
finding recorded by the Court below it is clear that some unknown person had placed 
the bomb, and Vinayak was not responsible for the placing of the bomb. That 
Vinayak was required to do the work at the particular place and atthe particular time 
is not disputed. There was, therefore, a circumstance attending his employment, 
because at the time and place at which he was employed an explosion occurred, in 
consequence of which Vinayak received injuries and as a result of which he died. It 
seems to me, therefore, that the facts of the present case seem to be similar to the facte 
of the case in Thom or Simpson v. Sinclair. It seems to me that, if a claim to compen- 
sation can be sustained upon the basis of the fall of a roof, which was the result of the 
fall of a neighbour's wall, I do not see why, in principle, & claim to compensation can- 
not be sustained in a case, where a workman was admittedly working at a time and 
place, when as a result of an explosion of a bomb, which was near the table which was 
assigned to him, the workman received injuries, as a result of which he died. If 
Mr. Petigara's argument is correct, theycase of Thom or Simpson v. Sinclair would 
seem to be wrongly decided. But I ani not prepared to agree with Mr. Petigara in 
this contention. It may be that the expression “out of employment” is not 
easy to construe. Two interpretations may be possible. It may be, for example, 
that the words "out of employment" may be construed in a restricted sense. In 
such a case Mr. Petigara would seem to be right. But, on the other hand, the ex- 
pression "out of employment" may be construed in a wider sense, and thatapparently 
seems to be the principle accepted in Thom or Simpson v. Sinclair. For example, 
if in this case a brother workman and Vinayak had picked up a quarrel with each 
other, and the brother workman had made & murderous attack upon Vinayak, as a 
result of which Vinayak had died, I am prepared to concede that in such a case it 
cannot be said that Vinayak received injuries by an accident arising out of his employ- 
ment. Similarly, supposing, for example, a bomb had been thrown at Vinayak 
from outside by an outsider, and as a result of the explosion of the bomb Vinayak 
had died, I am prepared to concede again that it could not be said in such a case that 
Vinayak had received injuries as a result of an accident arising out of his employment. 
Again, if a workman were operating upon a machine, and while at work he got personal 
injury, there is no difficulty in saying that the injury received by him is as & result 
of an accident arising out of his employment. If, on the other hand, an employer 
were to send his employee to a post office to post his letters with a direction to go 
on foot, and instead of obeying the direction, the employee were to go to a stable of the 
employer and to ride a horse in order to go to the post office, and if during the journey 
he were to fall and receive injury, it cannot be said that in such a case personal injury 
was received by him as a result of an accident arising out of his employment. It is 
evident that these are two extreme types of cases, and in between thefe is a class of 
cases, of which Thom or Simpson v. Sinclair is an illustration. Instances may be 
multiplied. |However, as in this cage the place where Vinayak was working was a 
dangerous place by reason of the existence of a bomb, it seems to me that the test 
laid down in Thom or Simpson v. Sinclair has been satisfied in the present case. 

For the above reasons, I think the view taken by the learned Commissioner is 
correct. The appeal, therefore, fails, and the same will be dismissed. As the re- 
respondent has not appeared at the hearing of the appeal, there will be no order as to 


costs. 
Appeal dismissed. 


1 [1912] A. C. 85. 
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CRIMINAL APPELLATE. 


[vor. niv. 


Before Mr. Justice Bavdekar and Mr. Justice Chainant. 
STATE v. HAJI MAHOMED HAJI ALLI MAHOMED.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LY II of 1947), Sec. 241— Landlord 
cutting off essential supply or service—Oriminal complaint filed by tenant — Whether necessary 
for tenant to approach civil Court for restoration of such supply or service before filing complaint. 

Section 24 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 
does not make it obligatory on a tenant to approach a civil Court for the restoration of any 
essential supply or service before filing a crımınal complaint under s. 24(4) of the Act for 
cutting off or withholding the essential supply or service. 

V. G. Sayadtants v. State, referred to. 


Oxs Haji Mahomed Haji Alli Mahomed (acoused No. 1) who was one of the trustees 
of a trust, which owned a building in Narayan Dhuru Street, put up an unauthorised 
construction on the ground floor of the building near the stair case and let this portion 
to Kassam Ismail (complainant). The complainant’s case was that the premises 
were let to him on his agreeing to pay Rs. 12,28 rent and Rs. 7 for the consumption 
of electricity. It was also the complainant’s ‘case that when the premises were let to 
him, accused No. 1 gave him an electric connection from his own meter. The 
electric connection was cut off on or about March 1, 1951. The complainant then 
filed a complaint against the appellant and an electrician, who had actually cut off 
the connection under the instructions of accused No. 1, under s. 426 read with s. 114, 
Indian Penal Code. After recording the evidence of the complainant and two other 
tenants of the same building, the trying Magistrate framed two charges against the 
accused. The first charge was under s. 24 (4) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, The second charge was under s. 426, Indian Penal 
Code. Accused No. 1 in his written statement did not deny that he had cut off 
the electric connection. He, however, raised various defences, some of which were 
that the complainant was not his tenant; that in any case the tenancy was unlawful, 
as no intimation about it had been given to the authorities concerned, as required by 
the Bombay Land Requisition Act, 1948, and that he could not be convicted under 
8. 24 (4) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
as the complainant had not first approached a civil Court for a direction for the 
restoration of the service under sub-s. (2) of s. 24 of this Act. The Magistrate came 
to the conclusion that the complainant was a tenant of accused No. 1, and that 
accused No. 1 had, without just or sufficient cause, cut off the electric supply. He, 
therefore, convicted accused No. 1 under s. 24 (4) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act and s. 426, Indian Penal Code, and imposed on 
him a fine of Rs. 201. In his judgment the trying Magistrate observed as follows : 


*Decided, January 9, 1962. Criminel sufficient cause, the Court shall make an order 


Appeal No. 1288 of 1951, from conviction and 

sentence passed by V. M. Gehani, Presidency 

Magistrate, 13th Court, Ballard Pier, Bombay. 
TThe section is as followa :— 


“24. (J) No landlord either himself or 
through any n acting or purporting to 
act on his behalf shall without just or sufficient 


cause cut off or withhold any tial supply 
or service enjoyed by the tsnant in respect of 
the premises let to him. 

(2) A tenant in occupation of the premises 
may, if the landlord has contravened the pro- 
visions of sub-section (1), make an application 
to the Court for a direction to restore such 
supply or service. 

(3) If the Court on inquiry finds that the 
tenant has been in enjoyment of the essential 
supply or service and that it was out off or 
withheld by the landlord without just or 


directing the landlord to restore such supply or 
service before a date to be specified in the 
order. Any landlord who fails to reetore the 
supply or service before the date so i 
shall for each day during which the default 
continues thereafter be liable to fine which may 
extend to one hundred rupees. 

(4) Any landlord who contravenes the 
provisions of sub-section (J) shall, on convic- 
tion be punishable with imprisonment for a 
term which may extend to three months or 
with fine or with both. 

Evplanation.—In this section essential 
supply or service includes supply of water, 
electricity, lights in passages on stair-cases, 
lifts and conservancy or sanitary service.” 

1 (1949) Crim. Rev. Appl. No. 707 of 1949, 
decided by Weston and Shah JJ., on September 
29, 1949 (Unrep.) 
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“The defence counsel has then referred to another judgment of the Bombay High Court, in 
Criminal Revision Application No. 707 of 1949 in the case of petitioner V. G. Sayadiant. The 
facts of that case were different —but my attention has been drawn to one passage in the judgment 
wherein their Lordships after considering the scheme of s. 24 of Act LVII of 1047 observed 
*Exoepting in very exceptional circumstances, it would not be expected that a criminal Court 
would be called upon to consider whether a landlord has, without just or sufficient cause, cut off 
or withheld any essential supply or service enjoyed by the tenant in! respect of the premises 
let to him’. The deoision of that application was not based on this observation of their Lordships, 
and moreover neither this observation nor 8. 24 of Act LVII of 1947 oust the jurisdiction of the 
criminal Court in cases falling under s. 24(4) of the Act. Therefore, when the complainant haa 
aotually come to the criminal Court, which has heard the case, I do not think it would be either 
proper or legal for the Court to throw out his case because he has not proceeded under sub-ss. (2) 
and (3) of s. 24 before coming to the criminal Court under sub-s. (4). There is no obligation on 
him to do so and I do not think this Court is acting without jurisdiction in entertaining the com- 
pleint or prooeeding to decide it." 

Acoused No. 1 appealed to the High Court. 


A. A. Peerbhoy, with V. H. Kamat, for the acoused. 
B. G. Thakore, Assistant Government Pleader, for the State. 


CHAINANI J. [His Lordship after narrating factsasabove, proceeded.] Mr. Peer- 
bhoy, who appears for the appellant, has raised three points in this appeal. The first 
point is that the conviction of the appellant under s. 24 (4) of the Bombay Rents, 
Hoteland Lodging House Rates Control Act, 1947, is wrong and cannot be maintained, 
asthe complainant had not approached a civil Court for the restoration of the service 
under sub-s. (2) of s. 24 of this Act. Sub-section (1) of s. 24 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, provides that no landlord shall, 
without just or sufficient cause, cut off or withhold any essential supply or service 
enjoyed by a tenant in respect of the premises let to him. Sub-section (2) states, 
that a tenant may, if the landlord has contravened the provisions of sub-s. (1), make 
an application to the Court for a direction to restore such supply or service. Sub- 
section (3) empowers the Court to make an order directing the landlord to restore 
such supply or service, if the Court finds that it was cut off or withheld by the landlord 
without just or sufficient cause. Sub-section (4) states that any landlord, who 
contravenes the provisions of sub-s. (1), shall, on conviction, be punishable with the 
eet specified in this sub-section. In V. G. Sayadianis v. State! Mr. Justice 

&h in the course of his judgment observed as follows : 

“Under the scheme of s. 24, ordinarily a tenant, if he finds that an essential supply or service 
is either out off or withheld by his landlord, is entitled to go to the Court of Small Causes and to 
make an application for restoration of the essential supply or service, and the Court of Small 
Causes would deal with the question whether there existed just or sufficient cause and pass the 
necessary orders. Thereafter if the landlord fails to carry out the directions of the Court of 
Small Causes, there is a penalty provided in sub-s. (3) of s. 24, to which the landlord would render 
himself liable, and also he would be liable to be proceeded !against under sub-s. (4) of s. 24. 
Excepting in very exceptional circumstances, ib would not be expected that a criminal Court 
would be called upon to consider whether a landlord has, without just or sufficient cause, cut 
off or withheld any essential supply or service enjoyed by the tenant in respect of the premises 
let to him.” " 

These observations have been relied upon on behalf of the appellant and it has been 
urged that a tenant cannot file a complaint against his landlord under sub-s. (4) of 
s. 24 for cutting off or withholding any essential supply or service, unless he has first 
applied to the Small Causes Court for a direction for the restoration of such supply 
or service. There is no substance in this contention. Sub-seotions (2) and (3) of 
8. 24 make provision for the restoration of the essential supply or service, which has 
been wrongfully cut off or withheld. But in order to protect the tenants from 
harassment, the Legislature has gone further and has madé it an offence to cut off 
or withhold any essential supply or service without just or sufficient cause. Sub- 
section (4), therefore, provides for punishment for wrong done to a tenant, while sub- 


1 (1949) Cri. Rev. Appl. No. 707 of 1940, 29, 1949 (Unrep.). 
desided by Weston and Shah JJ., on September 
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ss. (2) and (3) enable the tenant to have restored to him the essential supply or service, 
which he previously enjoyed. There is also nothing in the section which makes it 
obligatory on a tenant to approach a civil Court for the restoration of the essential 
supply or service before filing a criminal complaint. If the intention of the Legislature 
had been that a landlord should not be prosecuted, until a civil Court has first 
determined whether the essential supply or service has been cut off or withheld 
without just or sufficient cause, sub-s. (4) would have been worded differently. 
Even in the judgment of Mr. Justice Shah, from which I have quoted a passage 
above, it was recognised that in some cases at least a criminal Court would have to 
decide whether the landlord had or had not, without just or sufficient cause, cut 
off or withheld the essential supply or service previously enjoyed by his tenant. 
We do not, therefore, think that Mr. Justice Weston and Mr. Justice Shah intended 
to lay down that a complaint under sub-s. (4) cannot lie, unless an application has 
first been made to a civil Court for the restoration of the essential supply or service 
under sub-s. (2) of s. 24. The argument that the learned Magistrate could not convict 
the appellant under sub-s. (4) of s. 24 of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, because the complainant-tenant had not first approached 
the Small Causes Court for the restoration of the supply of electric energy, cannot, 
therefore, be accepted. 
[The rest of the judgment is not essential to the report. ] 


Conviction and sentence affirmed. 


CRIMINAL REVISION. 


Before the Hon'ble Mr. M. O. Ohagla, Chief Justice. 
STATE v. PALLONJI N. MEHTA.* 


Indian Railways Act (IX of 1890), Secs. 47, 113 —4Adminisiratiee rule 39(b)T framed by raifway 
company defining proper season ticket--Rule requiring holder of ticket to sign it and to mention 
his age on $t—Accused holding unsigned ticket not mentioning his age—Whether accused liable 
to penalty under a. 113. 

The accused who held a season ticket was travelling between two stations of a railway 
company. When his ticket was checked, it was found that it was not signed by him and 
it did not mention his age, and it was not, therefore, a proper season ticket as defined by a 
rule framed by the railway compaay. This rule was nob framed under s. 47 of the Indian 
Railways Act, 1890. On his refusal to pay the excess fare demanded, the accused was 
prosecuted under s. 118 of the Act. The accused contended that urless the railway company 
framed a rule under s, 47 of the Act, it could not provide for a penalty for the breach of any 
rule framed by ft otherwise than under s. 47 :— 

Held, that in view of the rule framed by the company the season ticket which the accused 
had was not a proper pass, and, inasmuch as he had travelled without a proper pass, he had 
contravened the provisions of s. 113 of the Act and became liable to the penalty imposed by 
that section. 

A railway company can frame rules otherwise than under s. 47 of the Indian Railways 
Act, 1880, to regulate ite own traffic, and these rules can be framed in the exercise of the 
, general powers of inistration of & railway company. In order that these rules should 

be valid, two conditions have to be satisfied : one is that the rules must not be inconsistent 

| with any provision of the statute or any rules framed under s, 47, and the other condition 
is that the rules must not be unreasonable. 


^ 


“Decided, February 1, 1952. Criminal 
Revision Application No. 1242 of 1951, from 
conviction and sentence passed by K. 8. 
Dhurandhar, Presidency Magistrate, Firat 
Additional Court, Victoria Terminus, Bombay. 

TThe rule is as under :— 

R. 39(b). “A Season Ticket will not be valid 
unless it is signed m ink by the person in whose 
favour it is issued and his age is entered in the 
space provided. Any person who is unable 


to sign his name in any language may however 
affix his left thumb impresaion in the space 
for the signature. If a ger 1s found 
travelling with-a Season Ticket wherein these 
conditions have not bean fulfilled, he will be 
liable to pay the exceas charge mentioned in 
Rule 46 in addition to the ordinary single fare 
for the distance mentioned in the Season 
Ticket.” 
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If an administrative ruleis framed by the railway authority, the railway authority cannot 
by that rule provide that if the rule 18 contravened, the contravener shall be liable to a 
particular penalty. The power to impose penalties is a power which only the Legislature 
can exercise, and the railway authority has no such power delegated to it. It is only when 
a rule is framed under s. 47 of the Indian Railways Act that, by its very terms, the rule can 
provide a penalty for its breach. 
Emperor v. Weir! and Emperor v. Mohammad Aurangzebkhan,* distinguished. 
Emperor v. Narayan Krishna, Perth General Station Committee. v. Rosst and In re 
Komaran,* referred to. 
Own Pallonji N. Mehta (accused) held a first class season ticket between Dadar 
and Victoria Terminus stations on the new Central Railway. On July 5, 1951, 
- when he was travelling between these stations, his ticket was checked and it was found 
that it was not signed by him and his age was not mentioned onit. He was thereupon 
asked to pay trave charges from Dadar to Victoria Terminus which amounted to 
Re. 1-12-0. On his re: to pay the charges, he was prosecuted by the railway com- 
pany under s. 113 of the Indian Railways Act, 1890. Thetrying Magistrate convicted. 
the accused and ordered him to pay a sum of Re. 1-12-0, observing in his judg- 
mentas follows :— 

“It is therefore rightly contended by the learned counsel for the Rly. that for breach of rule 
$9(b) the punishment is provided under seo. 113 I. Rly. Act, Rule 39(b) lays down certam condi- 
tions so as to make a season ticket a valid and proper ticket. Sec. 118 says thet if the Pass or 
ticket is not valid and proper the fare is to be recovered in a particular manner. In fact Sec. 118, 
I. Rly. Act presoribes a mode of recovering the fare and excess fare and it does not provide 
punishment either of fin» or of imprisonment.” 

The accused applied in revision to the High Court. 
The application was heard. 


A, G. Kripalani, for the accused-applicant. 
H. M. Choksi, Government Pleader, for the State (respondent No. 1). 
EK. J. Khandalawalla, instructed by Little di Co., for respondent No. 2. 


i 


Cuaca C.J. This is an application in revision against the order of conviction and 
sentence passed by the learned Presidency Magistrate, First Additional Court, 
Vietoria Terminus, Bombay. 

In this case, I have had the advantage of a very able judgment by the learned 
Presidency Magistrate, and also of the very able argumenta at the bar, both by Mr. 
Kripalani and by Mr. Khandalawalla. 

The facts in this case are not in dispute, and they are as follows. The accused 
travelled between Dadar and Byculla on July 5, 1951. He had a season ticket, and 
when his ticket was checked, he showed this ticket. This season ticket was not signed 
by him, and his age was not mentioned on it. He was thereupon asked to pay the 
travelling charges from Dadar to Victoria Terminus. These charges amounted to 
Re. 1-12-0. The accused refused to pay the charges. Thereupona case was filed by 
the railway company before the Presidency Magistrate to recover the fine, and the 
learned Presidency Magistrate convicted the accused and ordered him to pay a sum 
of Re. 1-12-0. 

The railway company has framed a rule, which is r. 39 (b); and that rule provides 
that a season ticket will not be valid unless it is signed in ink by the person in whose 
favour it is issued and his age is entered in the space provided. Under s. 113 of the 
Indian Railways Act, if a passenger travels in a train without having a proper pass 
or & proper ticket with him, he becomes liable to pay excess fare, and if he fails to pay 
the excess fare, that can be recovered as if it were a fine under sub-s. (£) by a case 
being preferred before a Presidency Magistrate. The contention of the Railway 
authorities is that, in view of r. 39 (b), the season ticket which the accused had was 
nota proper pass, and, inasmuch as he travelled without a proper pass, he contravened 
the provisions of s. 113 and became liable to pay the excess fare. Mr. Kripalani’s 

1 (1910) 12 Bom. L. R. 930. SS 8. c. 25 Bom. L. R. 26. 

2 (1942) 44 Bom. L. R. 910. 4 [1897] A. C. 479, 

98 (1922) I. L. R. 47 Bom. 465, 5 (1921) I. L. R. 46 Mad. 216. 
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contention, on the other hand, is, that the railway compay has not only framed 
r. 39 (b), but has also enacted a penalty for the breach of that rule; and Mr. 

says that, unless the railway company frames a rule under s. 4T, it cannot provide 
for a penalty for the breach of any rule framed by it otherwise than under s. 47. 

Now, s. 47 enables a railway company to frame general rules for various purposes 
defined in that section. A rule framed under that section cannot take effect unless 
it has received the sanction of the Central Government and has also been published 
in the Official Gazette; and such a rule may provide that any person committing a 

breach of it shall be punished with a finenot exceeding Rs. 50. It is common ground 
that r. 39 (b) has not "bes framed under this seotion. Now, as I shall presently point 
out from the authorities, it is well settled that a railway company can frame rules 
otherwise than under s. 47 to regulate its own traffic, and these rules can be framed in 
the exercise of the general powers of administration of a railway company. In 
order that these rales should be valid, two conditions have to be satisfied: one is 
that the rules must not beinconsistent with any provision of the statute or any rules 
framed under s. 47, and the other condition is that the rules must not be unréasonable. 
If these two conditions are satisfied, then a railway authority has very wide powers to 
frame, what I might call, administrative rules for the day to day administration of the 
company and for regulating its traffic. Itis clear why Courts of law here and in 
England have recognised this right of a railway company. Rules made under s. 47 
involve & very cumbrous procedure, and the railway authority may require rules to be 
framed. to meet the exigencies of & situation. Rules may have to be framed, and 
may have to be changed, from day to day or from week to week or from month to 
month, and it is impossible to expect the railway authority to go through the proce- 
dure required under s. 47. But Ientirely agree with Mr. Kripalani that if an admi- 
nistrative rule is framed by the railway authority, the railway authority cannot by 
that rule provide that if the rale is contravened, the contravener shall be liable to a 
particular penalty. The power to impose penalties is a power which only the 
Legislature can exercise, and the railway authority has no such power delegated to it. 
It is only when a rule is framed under s. 47 that, by its very terms, the rule can pro- 
vide a penalty for ita breach. Now, it will be noticed that r, 39 (b) itself does not 
provide any penalty for its breach. If the rule iteelf does not provide for its breach 
and the contravention of that rule may result inthe contravention of some provision 
of the statute, then I see no reason why & breach of that rule should not be punished, 
not because the rule itself provided for the penalty, but because by contravening that. 
rule the offender contravened some provision of the statute. That exactly is the 
position here. 

Now, it will be noticed that under s. 113 what is prohibited is, not travelling i in a 
train without a pass or à ticket, n travelling in & train without a proper pass or a 
proper ticket. “A proper pass” or "a proper ticket” has not been defined anywhere 

e statute. Mr. Kripalani has drawn my attention to the relevant provisions 
with regard to the issue of a ticket or a pass. Section 66 provides that every person 
desirous of travelling on & railway sh upon payment of his fare, be supplied 
with a ticket, specifying the class of carriage for which, andthe place to 
which the fare has been paid, and the amount of the fare. Section 68 provides that 
no person, shall, without the permission of a railway servant, enter or remain in any 
carriage on a railway for the purpose of travelling therein as a passenger unless he has 
with him a proper pass or ticket. And s. 70 provides that a return ticket or season 
ticket shall not be transferable and may be used only by the person for whose journey 
to and from the places specified thereon it was issued. According to Mr. Kripalani, 
on his having tendered the necessary amount, the accused had a statutory right to the 
issue of a ticket or a season ticket; and once he wasin possession of such a season ticket, 
he had a right to travel by the railway authority's train, and if he so travelled, it 
could not be-said that under s. 118 he was travelling in a train without taking a 

.proper pass or a proper ticket. In advancing his argument, Mr. Kripalani attaches 
no importance whatsoever to the expression “proper” used by the Legislature. 
It would be very difficult for a Court of law, unf r with the needs and necessities 
of a railway authority, to decide objectively what a proper pass or proper ticket 
was. In my opinion, if once it is conceded that the railway authority can make 
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administrative rules for regulating ite own traffio, ib must be left to the railway 
authority to decide what is a proper pass or a proper ticket in different circumstances. 
My attention has been drawn to the administrative rules framed by the G. I. P. 
Railway, and I find that these rules provide, with regard to each kind of train, what 
persons holding what tickets are entitled to travel by those trains. Therefore, 
according to these rules, a proper ticket or a proper pass varies with the train in which 
the holder of the ticket or the pass travels, and, obviously, for administrative reasons, 
it must beso. A passenger who holdsa ticket from, say, Victoria Terminus to 
an intermediate station, would not be allowed to travel by a through or & mail train, 
because otherwise the mail train would get congested and serious inconvenience 
might be caused to persons who are travelling a long distance. I am only giving 
one instance to show how necessary it is for therailway authorities to frame rules 
as to what a proper pass or ticket is with regard to a particular train. 

Now, in this particular case, it has been pointed out in evidence that the reason 
which led the railway authority to frame this partioular rule, that is, r. 39 (6), was that 
they found that there were several instances where season tickets had been used by 
persons who were not entitled to them. Although s. 70, as I have just pointed out, 
provides that a return ticket or a season ticket shall not be transferable, still people 
permitted other persons to make use of their own season tickets. Inorder to prevent 
this, the railway company thought that a very good and safe device would be to 
insist upon the holder of the season ticket signing his name and giving his age, so 
that, when the season ticket was checked, it could be immediately discovered whether 
the person holding the season ticket was the person whose signature appeared on the 
season ticket and whose age was indicated on the ticket. Therefore, in my opinion, 
this r. 39 (b) is a very reasonable rule intended to carry out a provision of the Act, 
namely, the provision contained in s. 70. Nor is it inconsistent with any of the 
provisions of the Act. Far from being so, as I have just said, its very object is to 
carry out the very provision which the Legislature intended to becarried out. There- 
fore, it is not true to say that r. 39 (b) not only enacts that a particular condition shall 
attach to the issue of a season ticket, but that it also provides that the contravention 
of that provision will be penal. The penalty to which the accused has subjected 
himself is not due to r. 39 (b) ; it is theresult of the statutory provision contained in 
s. 113. All that r. 39 (b) does is to define what a proper season ticket is, and, 
inasmuch as the season ticket which the accused held was not & proper season ticket 
in accordance with r. 39 (b), he subjected himself to the penalty imposed by s. 113. 
If the matter is looked at in that light, it is clear that r. 39 (D) is not ultra vires, 
and that the conviction of the accused under s. 113 was fully justified. 

Mr. Kripalani has argued that the subject-matter of r. 39 (b) fell within the terms 
of s. 47, and, therefore, there was nothing to prevent the railway authority from fram- 
ing & rule under s. 47 and getting the necessary sanction published in the Gazette 
and making the breach of it penal. It is truethat the railway authority could have 
framed this rule under s. 47. But that does not take away the authority and the 
power of the railway company to frame any rulefor administrativereasons. I have 
already pointed ont that it is not always easy to frame a rule under s. 47. 

Turning to the authorities, there are three decisions of this Court on which reliance 
has been placed. The first is Emperor v. Weir. In that case, the guard of the 
railway company failed to obey a certain rule which had been framed by the G. I. P. 
Railway ; and it was pointed out that the rule framed was a valid rule because there 
was no inconsistency between that rule and the Act or the general rules under the 
Act. Mr. Kripalani is right that this case does not very much help the prosecution, 
because it was a matter between an employer and an employee and the decision 
largely turned on the fact that, according to the terms of the employment, the guard 
was bound to obey any rules framed by the railway authority. But the importance 
of the decision lies in this, that a rule which wasnot framed under s. 47 was upheld by 
the Court because there was no inconsistency between the rule and the general pro- 
visions of the Act. The next is & decision of Mr. Justico Marten, as he then was, to 
whom the matter wasreferred on a difference of opinion between Mr. Justice Shah and 


1 (1910) 12 Bom. L. R. 980. 
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Mr Justice Crump, and that is reported in Emperor v. Narayan Krishna’. There & 
person, who wasneither a European nor an Anglo-Indian—and we were living in daysin 
which it was of considerable political importance whether one belonged to that class or 
not—entered a compartment reserved for Europeans and Anglo-Indians, and he was 
convicted under s. 109 of the Indian Railways Act. The reservation of a compart- 
ment for Enropeans and Anglo-Indians had been made by the railway company under 
administrative rules, and the question was whether the conviction was justified. 
Mr. Justice Marten held that, as the rule did not give undue preference nor did it 
cause undue prejudice to any particular passenger, it was properly made and the 
conviction was valid. In this case, Mr. Justice Marten cited with approval the 
observation of Lord Halsbury in Perth General Station Committee v. Ross* in which the 
learned Law Lord stated that he would be sorry to throw any doubt on the absolute 
right of the railway company in the first instance to regulate their own traffic in 
their own way. The last decision is of Sir John Beaumont and Mr. Justice Wassoo- ` 
dew, reported in Emperor v. Mohammad Aurangzebkhan?. That is a decision on 
which considerable reliance has been placed by Mr. Kripalani. In that case, a 
passenger, who had reserved seats in a second class compartment and was allotted the 
upper berth, occupied the lower berth in the same compartment. He was convicted 
under s. 109 (Z) of the Indian Railways Act, and Sir John Beaumont, delivering the 
judgment, held that the conviction was bad. Now, the railway company had passed 
rules and regulations for reservations of berths, and Sir John Beaumont pointed out, 
at page 918, that the power to punish for breach of any of the regulations or arrange- 
ments made by a railway company forms no part of the general powers of such 
company, and must be conferred by statute or rules made thereunder either by express 
words or by necessary implication. Therefore, Sir John Beaumont reiterated the 
principle which I have myself tried to set out, namely, that a railway authority has 
no power to punish the breach of any of its regulations. Then Sir John Beaumont 
points out that, under s. 109, a conviction can only be justified if a passenger enters a 
compartment which is reserved, and inasmuch as this particular compartment was 
not reserved, the conviction under s. 109 was obviously bad ; and the learned Chief 
Justice expresses rise that there should be no provision in the Act by which a 
erson occupying a berth other than the one reserved for him could be punished. 
en the learned Chief Justice considered whether he could be convicted under 
s. 120 (c), and he again came to the conclusion that, on the facts of the case, a convic- 
tion would not have been justified under s. 120 (c). Thereupon the learned Chief Jug- 
tice came to the conclusion that the conviction of the accused was bad and set it aside. 
Now, the important point to note in this case is that the learned Chief Justice came 
to the conclusion that he did because the conviction of the accused could not be 
justified under any provision of the statute; and the learned Chief Justice, with 
respect, rightly held that, if there was no provision in the statute which made the 
act of the passenger an offence, the railway company, by its rules, cannot make the 
act an offence. The facts before me are entirely different. The conviction of the 
accused is justified under s. 113, because he has been travelling without a proper 
season ticket or a proper pass, and, as I said before, he has not been convicted by 
reason of the fact that the railway company has made his act an offence when the 
statute did not make it an offence. It is the statute itself which lays down that 
travelling without a proper pass is an offence, and all that r. 39 (b) did was to define 
what “a proper pass” was. : 
Then my attention has been drawn by Mr. Khandalawalla to the observations of 
Mr. Justice Oldfield in In re Komaran.* There also the Madras High Court waa 
considering the case of reservation of compartments for the use of Anglo-Indians. 
The rule reserving the compartment was not framed under s. 47, and Mr. Justice 
Oldfield observes (p. 219) :— 

**,. At is not obligatory to obtain that sanction, if the Railway sees 158 way to enforce the 

rule without it or a penalty is provided incidentally in some other portion of the Act.” 


In the present case, the railway authority has seen its way to enforce r. 39 (b) by 
1 (1922) T R. 47 Bom. 465, 3 (1942) 44 Bom. L. R. 916. 
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relying upon the provisions of s. 118, and, therefore, it did not require the sanction of 
the Central Government for this rule. I must say that the accused was trying to 
assert; the rights of the publio, and no moral turpitude whatever attached to what he 
did. But as his act constitutes a contravention of s. 113, I must uphold the order 
passed by the learned Presidency Magistrate. 


Rule discharged. 
Rule discharged. 


Before the Hon'ble Mr. M. C. Ohagla, Ohtef Justice. 
STATE v. MADHAV RAOJI SHELKE.* 


Motor Vehicles Act (IV of 1989), Secs. 89, 112, 116, 131—Or$minal Procedure Code (Act V of 1898), 
Sec. 246—Accused originally prosecuted under s. 89 after service of summons-— Magistrate, 
on evidence led before him, convicting accused under s. 116— Whether conviction in accordance 
with law. : 

The accused was prosecuted, after service of summons, under s. 89 read with s. 112 of the 
Motor Vehicles Aot, 1939. ‘The trying Magistrate, on the evidence led before him, came 
to the conclusion that the offencs disclosed was ar offence under s. 116 of the Act, and ho ; 
convicted tho accused undrr s. 110. On the question whether the conviction under s. 110 
was proper in view of the provisions of s. 131 of the Act :— 

Held, thet in view of s. 131 the Magistrate was in error in convicting the accused under 
8. 116 of the Act, as the conditions laid down in that section were not complied with. 

When s. 131 of the Motor Vehicles Act speaks of “no person, prosecuted for an offence,” 

. it means that he is prosecuted for a particular offence at the time when the order of convic- 
tion is passed. 

The powers of the Court under s. 246 of the Criminal Procedure Code, 1898, are not so 
wide that it car conviot an accused in respect of an offence although the conditions laid 
down by the Legislature for his conviction are not satisfied. 


Onz Madhav (accused) was originally charged under 8. 112 read with s. 89 of the 
Motor Vehicles Act, 1939, for failing to report an accident caused by a car which was 
driven by him and which had caused injury to a pedestrian, Govardhandas (com- 
plainant). A summons was served upon the accused within 28 days of the commission 
of this offence. The Chief Presidency Magistrate, Bombay, after hearing the evidence 
led before him in, the case, came to the conclusion that the proper charge was under 
8. 116 of the Act for reckless or dangerous driving. He accordingly altered the 
charge and convicted the accused under s. 116. A point was raised before the 
Magistrate by the defence that by virtue of s. 181 of the Motor Vehicles Act, 1939, 
the accused could not be convicted on a charge under s. 116 of the Act, because no 
summons for an offence under s. 116 was served upon the accused within 28 days 
as required by s. 131. In rejecting this defence the Magistrate observed as follows :— 

“Section 181 is only intended to safeguard the driver of a car from being prosecuted a 
long time after the commission of an offence alleged by the police. The section does not take 
away the right of the Court, which it undoubtedly possesses under s. 227 of the Criminal Procedure 
Code, to alter a charge at any time before judgment 18 pronounced, if such alteration is deemed 
by it to be necessary having regard to the evidence actually led before it. All that is required 
in such & case is to recall the witnesses under s. 231, Criminal Procedure Code, and to give to the 
accused an opportunity of cross-examining them again, which has been done in the present 
case. The accused was in fact properly served with a summons within 28 days; and he knew 
exactly the incident in relation to which he was being summoned, and he was not taken by sur- 
prise. The fact that the police thought that the proper section to [apply in the case waa s. 112 
read with section 89 of the Motor Vehicles Act, which sections were mentioned in the charge, does 
not mean that the Court hearing the case must convict the accused under those sections or not 
at all. Such a result would, in my opinion, be preposterous, and would be contrary to the 
provisions of the Criminal Procedure Code. Once that the accused is properly brought before 
the Court, the Court becomes seized of the matter, and it haa the right to frame whatever charge 
it thinks proper having regard to the evidence placed before it.” 


*Decided, February 8, 1952. Criminal Re-  Khambata, Chief Presidency Magistrate, 
vision Application No. 1130 of 1961, from Bombay. 
conviction and sentence passed by K. J. 


L.R.—38 i 


484 THE BOMBAY LAW REPORTER. [vor. LIV. 


The accused applied in revision to the High Court. 
The application was heard. 


S. S. Kavalekar, D. M. Parulekar and V. N. Talpade, for the accused. 
R. Jethmalani and B. K. Hirani, for the complainant. 
A. M. Choksi, Government Pleader, for the State. 


OmHAGLA C. J. The case for the prosecution was that the accused was driving a 
station wagon on May 28, 1951, at the island around Wellington Fountain opposite 
the Regal Cinema, and he caused injury to a pedestrian. A summons was served 
upon him to the effect that he had failed to report the accident at the police station, 
and he was prosecuted under s. 89 read with s. 112 of the Motor Vehicles Act. When 
the case went on before the learned Chief Presidency Magistrate, on the evidence 
the learned Chief Presidency Magistrate came to the conclusion that the offence 
disclosed was & much more serious one ; it was an offence under s. 116, viz. driving 
recklessly or dangerously ; and thereupon the learned Chief Presidency Magistrate 
convicted the accused under s. 116 and fined him Rs. 75, and he directed that a sum 
of Rs, 30 out of this sum of Rs. 75 should be paid to the complainant as compensation. 

The point raised by Mr. Kavalekar before me is that the conviction under s. 116 
is not proper in view of the provisions of s. 131. Section 131 provides that no 
person prosecuted for an offence punishable under s. 115 or s. 116 shall be convicted 
unless one of the three conditions are satisfied, and the firat is that he should be 
warned at the time the offence was committed that the question of prosecuting him 
would be taken into consideration, the second is that within fourteen days of the 
commission of the offence a notice specifying the nature of the offence and other 
particulars should be served upon him, and the third is that within 28 days of the 
commission of the offence a summons for the offence should be served uponhim. Itis 
clear that none of the three conditions was satisfied in this case. It is true that a 
summons was served within 28 days of the commission of the offence, but the sum- 
mons that was served was not the summons for the offence, viz. an offence under 
s. 115 or s. 116. The summons was for an offence under s. 89. The learned Chief 
Presidency Magistrate has taken the view, and that view has been supported before 
me by the learned Government Pleader, that inasmuch as the prosecution was 
initially under s. 89 and not under s. 116, the power of-a Court under s. 240, Criminal 
Procedure Code, to convict the accused of any offence which from the facts admitted 
or proved he appears to have committed, whatever may be the nature of the complaint 
or summons, is unaffected, and therefore the proved facts having disclosed that he 
had committed an offence under s. 116, it was open to the Court to convict him 
under s. 116 although he was originally prosecuted under s. 89. It is further contend- 
ed by the learned Government Pleader that s. 131 only applies when the prosecution 
initially is under 8. 116, and for that p the Government Pleader invites my 
attention to the language of s. 131. ithe lanus of s. 181 is not that “no person 
shall be convicted under s. 115 or s. 116 unless the conditions were satisfied," but 
the language of s. 131 is that “no person prosecuted for an offence punishable under 
s. 115 or s. 116 shall be convicted unless the conditions are satisfied." IfI were to 
give this interpretation to s. 131, then it would be rendered entirely nugatory. It 
would be open to the prosecution to charge an accused under s. 89, serve the summons 
a year or two after the commission of the offence, give him no particulars with regard 
to rash or negligent driving, and in the course of the trial on the evidence led to 
apply to the Magistrate to try the accused under s. 116 and get a conviction under 
s. 116. Therefore once a prosecution was launched under some section other than 
8. 115 or s. 116, all the rights given to an accused person who is prosecuted under 

-&. 118 or s. 116 would disappear into thin air and the prosecution. could safely proceed 
to secure a conviction without observing the conditions laid down in s. 1381. I am 
not prepared to put that interpretation on s. 131. When s. 131 speaks of “no person 
prosecuted for an offence,” it means that he is prosecuted at the time when the order 
of conviction is passed. Although originally the accused was prosecuted under 
s. 89, ultimately his prosecution was under s. 116, and it was as a result of that 
prosecution that a conviction resulted. Therefore, in my opinion, s. 131 applies to 
the facts of this case. 
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The Government Pleader says that if that were so, the powers of the Court under 
s. 246 are taken away. In my opinion they are not taken away. It is open to the 
Court to convict the accused in respect of any offence disclosed in the evidence under 
8. 246 provided the conviction is in accordance with law. In this case, although the 
offence disclosed was one under s. 116, the conviction was not in accordance with 
the law because the conditions laid down in s. 131 were not complied with. Surely 
it cannot be suggested that the powers of the Court under s. 246 are so wide that 
it can convict an accused in- respect of an offence although the conditions laid down 
by the Legislature for his conviction are not satisfied. Then the Government Pleader 
seeks to come under proviso (b) to s. 131, and that proviso is that nothing in this 
section shall apply where the Court is satisfied that such failure was brought about 
by the conduct of the acoused. This sub-clause refers to the failure to serve the 
notice.and summons referred to in sub-ss. (b) and (c) of s. 131. In this case there is 
no question of this proviso applying because in fact the summons was served upon 
the accused within 28 days as required by s. 131. The failure was not to serve 
the summons, but the failure was to state in the summons the nature of the offence. 
Therefore, in my opinion, the learned Chief Presidency Magistrate was in error in 
convicting the accused under s. 116 of the Motor Vehicles Act. 

But in my opinion it is equally clear on the facts found that the accused has 
committed an offence under s. 80 read with s. 112. His case was that it was not 
his car which knocked down the pedestrian and that some other car knocked him 
down, and because it was not his car that knocked down the pedestrian, he never 
reported the accident. It has been found as a fact that it was his car which knocked 
down the pedestrian. If that be the finding of fact, then clearly he is guilty in law 
in not having reported the accident at the police station. 

I would, therefore, convict him under s. 89 read with s. 112 and impose a fine of 
Ra. 20, and I will also direct that Rs. 15 out of this fine if paid should be paid to the 
complainant as compensation, Fine in exceas of Rs. 20 if paid should be refunded. 


Conviction and sentence altered. 


SUPREME COURT. 


Present : The Hon ble Mr. Patanjals Sastri, Chief Justice, Mv. Justice Mahajan, Mr. Justice 
Mukherjea, Mr. Justice Das and Mr. Justice Chandrasekhara Atyar.. 


W. H. KING v. REPUBLIC OF INDIA.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Seo. 19—Exzpres- 
sion “relinquishment of his tenancy” in s. 19(1), whether covers case of assignment of tenanoy 
— Whether relinquishment of tenancy equivalent to surrender by tenant of his rights-—Distinction 
between assignment and relinquishment. 

In s. 19(2) of the Bombay Rents, Hotel and Lodging House Rates Control Aot, 1947, the 
expression, “ the relinquishment of his tenancy of any premises " by a tenant does not cover 
the case of an aasignment of the tenancy. 

Seotion 19 of the Bombay Rents, Hotel and Lodging House Rates Control Act does not 
speak of relinquishment or giving up of possession in general terms. The relinquishment 
of a tenancy is equivalent to surrender by the lessee or tenant of his rights as such. 

Quaere : Whether abandonment of a tenancy would come within the meaning of relin- 
quishment. 

Under the Bombay Rents, Hotel and Lodging House Rates Control Aot, an assignment 
of the lease or transfer in any other manner by & tenant ıs not made an offence. The Act 
merely says that itis not a lawful transaction. 

The accused handed over vacant possession of the flat occupied by him to the complainant 
on his receiving & sum of money from the complainant. In his letter handing possession 
to the complainant the accused stated: “I .. . hereby band over vacant possession of 
my flat... to [complainant]....&nd that I have no claim whatsoever over this flat and 
[complainant] wil pay the rent directly to the landlord." The accused was prosecuted, 


*Decided, February 1, 1962. Appeal from Bombay. 
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and convicted for an offence under s. 19(2) of the Bombay Rente, Hotel and Lodging House 
Rates Control Act, 1047 :— 

Held, that the accused’s letter handing over vacant possession of the flat to the com- 
plainant constituted an assignment of the tenancy, and as there was no “relinquishment " 
within the meaning of s. 19(1) of the Act, the conviction of the accused under s. 19(2) 
could not be sustained. 

The distinction between an assignment on the one hand and relinquishment or surrender 
on the other is plain. In the case of an assignment, the assignor continues to be liable to 
the landlord for the performance of his obligations under the tenancy and this liability 1s 
contractual, while the assignee becomes liable by reason of privity of estate. The consent 
of the landlord to an assignment is not necessary, in the absence of a contract or local usage 
to the contrary. But in the case of relinquishment, it cannot be a unilateral transaction ; 
it can only be in favour of the lessor by mutual agreement between them. The relinquish- 
ment of possession must be to the lessor or one who holds his interest. In fact a surrender 
or relinquishment terminates the lessoe's rights and lets in the lessor. 


Onn W. H. King eee) wag charged under s. 18(7) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, for receiving a pugree of 
Rs. 29,000 in ect of a flat occupied by him and he was further charged under s. 
19(2) of the Rot for or receiving this sum as a condition for the relinquishment of his 
tenancy. 

The trying Magistrate held that the sum received by the accused was by way of 
pugree and he convicted him under s. 19(2) of the Act and sentenced him to one day's 
simple imprisonment and a fine of Rs. 30,000. 

The accused’s appeal to the High Court was summarily rejected. The High Court 
rejected his application for a certificate to appeal to theSupreme Court. The accused 
applied for special leave to the Supreme Court and it was granted. 


Ishwarlal C. Dalal and Ramanlal B. Dalal, for the appellant. 

C. K. Daphtary, Solicitor-General for India, with G. N. Joshi, for respondent 
No. 1. 

Jindre Lal, for respondent No. 2. 


CHANDBASEKHARA AIYAR J. The facts out of which this criminal appeal has 
arisen are not long. The appellant, W. H. King, who is carrying on a business in 
Bombay under the name and style of Associated Commercial Enterprises, was the 
tenant of a flat on the second floor of a building called “‘ Ganga Vihar ", Marine Drive, 
Bombay, which belongs to a lady named Durgeshwari Devi. The tenancy was a 
monthly one, the rent being Rs. 215. It is said that the appellant wanted to go to 
the United Kindom for treatment of his failing eye sight and he got into touch with 
the complainant Mulchand Kodumal Bhatia, who is respondent No. 2 in this 
appeal, through one Sayed for the purpose of making necessary arrangements about 
the flat occupied by him in view of his intended departure. The prosecution case 
is that the accused demanded a sum of Rs. 30,000 which was later on reduced to 
Rs. 29,500 as consideration for putting the complainant in vacant possession of the 
flat and an additional amount of Rs. 2 ,000 for the furniture, and that the complainant 
agreed to pay these sums. The complainant actually paid the accused two sums 
of Re. 500 each on November 7 and 17, 1948. He, however, got into touch 
with the police on December I, 1948, and in conjunction with the latter, 
a trap was laid for the appellant. It was arranged that the complainant should 
bring with him Rs. 1,000, being the balance due in respect of the furniture and that 
the police would give him Re. 29,500 to be paid to the appellant. The complainant 

and a Sub-Inspector, posing as the complainant’s brother, went to the appellant on 
December 4, 1948, and paid him the two sums of money; and the keys of the flat 
and the motor-garage were handed over to the complainant. As the appellant and 
his wife were leaving the flat, the man, who masqueraded as the complainant’e 
brother, threw off his disguise and disclosed hisidentity. The police party, who wers 
down below ready for the raid, held up the car of the appellant and recovered the 
sum of Rs. 30,500 from the rear seat of the car and also some papers, a typed draft 
of a partnership agreement between the complainant and the appellant and an ap- 
lication form for permission to occupy the building as care-taker. From the com- 
plainant were recovered the bunch of keys and the documents that were handed 
over to him by the appellant, namely, the letter handing vacant possession (exh. D), 
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the receipt for Rs. 2,000 for the articles of furniture (exh. E), a letter to the Bombay 
Gas Company for transfer of the gas connection to the name of the complainant 
(exh. F), and the letter to the Bombay Electric Supply and Transport Committee 
for transfer of the telephone connections and the deposit of Rs. 27 (exh. G.) 

The appellant was charged under s. 18(7) of the Bombay Rents, Hotel and 
House Rates Control Act, LVIT of 1947, for receiving a pugree of Rs. 29,500 and 
he was further charged under s. 19(2) of the said Act for receiving the said sum as 
& condition for the relinquishment of his tenancy. His wife, who was accused 
No. 2in the case, was charged with aiding and abetting her husband in the com- 
mission of the two offences. 

The defence of the appellant was that he was in search of a partner to carry on 
his business during his intended absence, who was also to act as care-taker of his 
flat and thatit was in this connection and with this object in view that he entered 
into negotiations with the complainant. The sum of Rs. 29,500 was not pugree 
but represented capital for 0-12-0 share in the business and as the complainant 
was also to be a care-taker of the flat, the sum of Rs. 2,000 was paid and received 
a8 & guarantee against disposal and damage of the furniture and it was agreed to be 
paid back on the appellant’s return to India. The wife of the appellant denied any 
aiding and abetting. 

The Presidency Magistrate, who tried the case, disbelieved the defence on the 
facts, holding that what was received by the accused was by way of pugree. As 
s. 18(1) of the Act was not applicable, he convicted him under s. 19(2) of the Act 
and sentenced him, in view of his old age and blindness, to one day's simple impri- 
sonment and & fine of Rs. 30,000. The wife was acquitted, the evidence being in- 
sufficient to prove any abetment. 

The appellant preferred an appeal to the High Court of Bombay, but it was summarily 
dismissed on February 2, 1950. He asked for a certificate under art. 134(Z) (e) 
of the Constitution, but this was rejected on April 10, 1950. Thereafter he applied 
for special leave to ‘appeal to this Court, and it was granted on October 3, 1950. 

A short legal argument was advanced on behalf of the appellant based on the 
language of s. 19(7) of the Act and this is the only point which requires our considera- 
tion. The section which consists of two parte is in these terms :— 

““(1) It shall not be lawful for the tenant or any person acting or purporting to act on 
behalf‘of the tenant to claim or receive any sum or any consideration as a condition of the relin- 
quishment of his tenancy of any premises. 

(2) Any tenant or person who in contravention of the provisions of sub-s. (1) receives 
any sum or consideration shall, on conviction, be punished with imprisonment for a term which 
may extend to 6 months and shall also be punished with fine which shall not be less than the sum 
or the value of the consideration received by him.” 

It was urged that the offence arises only on receipt of any sum or any considera- 
tion as a condition of the relinquishment by a tenant of his tenancy, and that in 
the present case there was no such relinquishment. Exhibit. D, which is the most 
material document, under which the appellant handed over vacant possession of 
the flat to the complainant, constitutes or evidences an assignment of the tenancy 
and not a relinquishment. It says :— 

“J, W. H. King, hereby hand over vacant possession of my flat No. 3 situated on 2nd floor 
and garage No. 4 on the ground floor of Ganga Vihar Building on Plot No. 55 situated on 
Marine Drive Road to Mr. Mulchand Kodumal Bhatia from this day onward and that I have no 
claim whatsoever over this flat and Mr. Mulchand Kodumal Bhatia will pay the rent directly 
to the landlord.” 

The argument raised on behalf of the appellant appears to us to be sound and has 
to be accepted. The learned Solicitor-General urged that the word ‘ relinquishment ’ 
was not a term of art and was used in the section not in any strict technical sense 
but in its comprehensive meaning as giving up of possession of the premises ; and 
‘he pointed out that if it was intended by the Legislature that “relinquishment’’ should 
have the limited meaning sought to be placed upon it on behalf of the appellant, 
the word ‘surrender’ used in the Transfer of Property Act would have been more 
appropriate. Sections 16 and 18 of the Act were referred to in this connection, 
but in our opinion they lend no assistance to the argument of the learned counsel. 
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Any sub-letting, assignment or transfer in any other manner of his interest by the 
tenant is made unlawful under s, 15. Section 18 deals with the grant, renewal 
or continuance of a lease of any premises or the giving of his consent by 
the landlord to the transfer of a lease by sub-lease or otherwise, and ib provides 
that the landlord, who receives any fine, premium, or other like sum or deposit, 
or any consideration for the grant, Mua d or continuance or the accord of consent 
would be guilty of an offence and liable to the punishment therein specified. It 
would thus be seen that an assignment of the lease or transfer in any other manner 
by a tenant is not made an offence; the statute merely says that it is not a lawful 
transaction. It is the landlord’s consent to the transfer of a lease by sub-lease or 
otherwise on receipt of consideration that has been made an offence. Then follows 
s. 19 which speaks of the relinquishment of his tenancy of any premises by a tenant. 
If by the expression an assignment such as we have in the present case was meant, 

appropriate words could have been used, such as the ance by a tenant of his 
interest, which we find in s. 108, sub-cl. (7), of the Transfer of Property Act. 

The distinction between an ‘assignment on the one hand and relinquishment or 
surrender on the other is too plain to be ignored. In the case of an assignment, 
the assignor continues to be liable to the landlord for the performance of his obliga- 
tions under the tenancy and this lisbility is contractual, while the assignee becomes 
liable by reason of privity of estate. The consent of the landlord to an assignment 
is not necessary, in the absence of a contract or local usage to the contrary. But 
in the case of relinquishment, it’ cannot be & unilateral transaction ; it can only 
be in favour of the lessor by mutualagreement betweenthem. The relinquishment 
of possession must be to the lessor or one who holds his interest. In fact, a surrender 
or relinquishment terminates the lessee’s rights and lets in the lessor. It is no 
doubt true that the word 'relinquishment does not ocour in the Transfer of Pro- 
perty Act, but it is found in many of the Tenancy Acts in various provinces where 
there are sections which deal with the relinquishment of their holdings by tenants 
in favour of the landlord by notice given to him in writing. The section in question, 
it should be further noted, does not speak of relinquishment or giving up of posses- 
sion, in general terms. The words are “ the relinquishment of his tenancy of any 
premises.” The relinquishment of a tenancy is equivalent to surrender by the 
lessee or tenant of his rights as such. Whether abandonment of a tenancy would 
come within the meaning of relinquishment is a question that does not arise in 
this appeal, because in the face of exh. D, there is no abandonment in the sense 
that the tenant disappeared from the scene altogether saying nothing and making 
no arrangements about his interest and ion under the lease. 

As the statute creates an offence and imposes & penalty of fine and imprisonment, 
the words of the section must be strictly construed in favour of the subject. We 
are not concerned so much with what might possibly have been intended as with 
what has been actually said in and by the language employed. 

As in our view, there has been no '' relinquishment " within the meaning of s. 19, 
sub-cl. (1), the conviction under sub-cl. (2) cannot be sustained. It is set aside 
and the fine of Rs. 30,000 will be refunded if it has already been paid. The other 
parte of the order of the learned Presidency Magistrate, as regards the disposal of 
Rs. 1,000, paid by the complainant to the appellant and the sum of Rs. 29,500 
brought in D» ihe police, ill however, stand. 

Conwiction set aside, 

Agent for appellant: P. K. Chatterjee. 

Agent for respondent No. 1: P. A. Mehta. 

Agent for respondent No. 2: Ganpat Rat. . 
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Present : The Hon'ble Mr. Patanjali Sastri, Chief Justice Mr. Justice Das and Mr. Justice Bose. 


BHUJANGRAO DAULATRAO GHORPADE v. MALOJIRAO DAULATRAO 
GHORPADE.* 


Bombay Revenue Jurtsdiction Act (Bom. X of 1876), Sec. 4— Government's act $n relation to saran- 
jam lands held ultra vires—Claim impugning validity of such act whether barred— Whether a 
declaratory relief sought against Government a “claim against Government" —Susi for declaration 
against Government and defendants—Sutt against Government barred Plaintiff insisting on 
retaining Government as party to sutt—Claim against defendants whether can be separated from 
claim against Government. . 

Under s. 4(a) of the Bombay Revenue Jurisdiction Act, 1876, no question about an 
authorised act of Government arses as it does under s. 4(b) of the Act. If, therefore, the 
Government’s act in relation to lands held as saranjam is held ultra vires, a claim impugning 
the validity of such an act would fall within the scope of the exclusion in 8. 4(a) of the Act, 
provided it relates to such land. 

Province of Bombay v. Hormusjt Manekji,! distmguished. 

Where the only relief sought against Government is a declaration, s. 4 of the Bombay 
Revenue Jurisdiction Act, 1876, is attracted, as that amounts to a “ claim against Govern- 
ment.” 

Daulairao v. Government of Bombay,* approved. 
Dattatraya Vishwanath v. The Secretary of State for Indía-in-Council,* disapproved. 

The plamtiff filed a suit against defendants and Government for a declaration that he 
alone had the sole right to the rights and privileges appertaining to the post of & sole saram- 
jamdar. In his plaint the plaintiff challenged the power of Government to deprive him of 
his nghts and explained that, therefore, the defendants were not entitled to any of the rights 
and privileges of the saranjamdar. The plaintiff insisted on retaining Government as a 
party in the suit and contended that the claim against Government could be dismissed. 
but he should be given the reliefs claimed agamst the defendants :— 

Held, that the suit was not one in which the rights claimed agamst the defendants could 
be divorced from the claum against Government and considered separately, and, 

that, as the suit was barred under s. 4(a) of the Bombay Revenue Jurisdiction Act, 1876, 
the jurisdiction of the Court was ousted. 

Basalingappagouda v. Secretary of State’ and Basanganda v. Secretary of State,® approved. 


Onn Bhujangrao was the original grantee of the Gajendragad saranjam from 
the British Government. He left & son Daulatrao I, and Daulatrao I had three 
sons, Bhujangrao I, Malojirao and Yeshvantrao elias Annasaheb. Bhujangrao 
III, plaintiff, is the representative of the branch of Bhujangrao I. Daulatrao III 
(defendant No. 1) is the representative of the branch of Malojirao, and Bhujangrao 
II (defendant No. 2) is the representative of the branch of Yeshvantrao. There 
were certain resolutions passed by the Government with reference to this saranjam 
in the years 1891, 1928 and 1932. The last resolution dated June 7, 1932, directed 
that the Gajendragad saranjam should be formally resumed and regranted to the 
plaintiff, being the eldest son of thedeceased saranjamdar Daulatrao I, and that it 
should be entered in his sole name-in the accounts of the Collector of Dharwar with 
effect from the date of the death of the last holder. There was considerable litigation 
between the respective branches of this family, the first of which resulted in a decision 
of the High Court which has been reported in 6 B. H. C. R. 161. The next 
litigation in this connection is the one which resulted in & compromise, with regard 
to the rights of the various branches in the various saramjam lands belonging to 
this estate. By their resolution dated February 25, 1936, the Government recognised 
the various dealings which had been effected by the representatives of these various 
branches with the portions of this estate and observed : 

“ Having regard, however, to the manner in which different portions of the estate have 
been held by different branches of the family, the Governor in Council, in modification of the 
orders contained in Government resolution No. 8969, dated the 7th June 1932, is pleased to 
direct that the portions of the said estates held by Sardar Bhujangrao Daulatrao Ghorpade, 
Bbujangrao II, Daulatrac III and Bhujangrao II respectively, shall henceforth be entered in 


*Decided, January 30, 1952. Appeal from 3 [1948] Bom. 809, 820, 


Bombay. 8. 0. 61 Bom. L.R. 133. 
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the Revenue records as ds facto shares in. the said estate held by the said persons as representa- 
tives, respectively of three branches of the Ghorpade family. Each of the said de facto shares 
shall be continuable hereditarily as such as if ib were a separate Saranjam estate in accordance 
with the rules made for the continuance of Saranjams by the Governor in Council in exercise of 
the powers referred to in the rules framed under the Bombay Rent Free Estates Act, 1852, and 
section 2(3) of the Bombay Summary Settlement Act (VII) of 1863, and such special orders as 
the Governor in Council may make in regard to the Gajendragad Estate as a whole or in regard 
to the said share. " 
The resolution further proceeded to say that: 


“The holder of each of the three shares shall have the right to be consulted in the appoint- 

ment of any village officer in any village comprised in his respective share, but he shall have no 
right to interfere with the management of the shares of the other holders. " 
This resolution was the genesis of the suit filed by the plaintiff. In the plaint which 
he filed he set out the various resolutions which were passed by the Government 
from time to time. He averred in para. 9 of the plaint that the Government could 
have no jurisdiction to deprive the plaintiff at any rate during his life-time of the 
full benefit of all the rights and privileges appertaining to the holder of the saranjam, 
and that the order of the Government of Febraury 25, 1930, was therefore ultra 
vires and in no way binding on him at any rate during his life-time. In para. 12 
of the plaint he averred that this was a suit claiming relief primarily against 
defendants Nos. J and 2, and the Government was made a party to the suit In order 
‘to enable Government to give proper effect to the decision of Government of March 
17, 1891, and June 7, 1932, as against defendants Nos. 1 and 2 who had no right 
to the position which they claimed, as they were, at any rate after the death of 
Daulatrao If in 1931, in a position no better than bhaubands entitled to potgi 
under r. 7 of the Saranjam Rules as finally laid down in the resolution No. 8969 
of June 7, 1932. 


The prayers of the plaint were : 

(a) for & declaration that defendants Nos. 1 and 2 had no right to go behind the order of the 
Government as per resolution No. 8969 of June 7, 1932; 

(b) for & declaration that the plaintiff alone at any rate during his hfe-time had the sole 
right to the righte and privileges appertaining to the post of a sole Saranjamdar, i.e., to be 
consulted in the appointment of the village officers in all the villages appertaming to the Saran- 
jam estate 3 5 t 

(c) for an injunction against defendants Nos. 1 and 2 from doing any aots or taking any 
steps in contravention of the aforesaid right of the plaintiff ; 

(d) for a declaration agamst the Government that it had no right to change the resolution 
dated June 7, 1932, and at any rate during the life-time of the plaintiff ; 

(e) for costs and further and other reliefs. 

This claim of the plaintif was resisted by the defendants on various grounds 
including the one that this was a claim against the Government relating to lands 
held as saranjam and was therefore barred under s. 4 (a) of tho Revenue Jurisdic- 
tion Act, X of 1876. There were other contentions including res judicata by reason 
of the High Court decrees and also on the merits. 

The trial Judge held that the`resolution dated February 25, 1936, was not ultra 
vires the Government and that tho plaintiff was not entitled to be recognised as 
the sole saranjamdar in the revenue records, go as to defeat the rights of defendants 
Nos. 1 and 2. The trial Judge in view of his findings did not think it necessary to 
go into the question, whether the suit was barred under the provisions of s. 4 of the 
Revenue Jurisdiction Act. 

The District Judge in appeal held against the plaintiff on all the counts including 
the one whether the suit was barred under the provisions of s. 4 of the Revenue 
Jurisdiction Act and concurred with the learned trial Judge in dismissing 
the plaintiff's suit. 

The plaintiff appealed to the High Court. The appeal was heard by Bhagwati 
and Dixit JJ. whe dismissed it on December 16, 1948. The following are the 
relevant portions of the judgment delivered by Bhagwati J. 


BuaawAmI J. Section 4 of the Revenue Jurisdiction Act, so far as the relevant 
portions thereof are concerned, runs as under: 
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“ Subject to the exceptions hereinafter appearing, no civil Court shall exercise Jurisdiction 
as io (a)..olaims against the Crown relating to lands...held as Saranjam,... 


Tt is contended on behalf of the respondents that what the plaintiff m to do in 
this suit is to press a claim against the Crown relating to lands which are held as 
saranjam and that, therefore his suit is barred under s. 4(a), cl. (£), of the 
Revenue Jurisdiction Act. It is common ground that the lands in the suit 
are held as saranjam. The only question which has been debated before us is that 
this is not a claim against the Crown and reliance is placed in support of this con- 
tention on a decision of our appeal Court reported in Mallappa v. T"kko. The 
judgment in that appeal was delivered by Mr. Justice Broomfield and the learned 
Judge there discussed the position as it obtained under s. 4(a) of the Revenue 
Jurisdiction Aot at page 294 of the judgment. The learned Judge observed: 

“ Clause (1) of s. 4(a) of the Revenue Jurisdiction Act was not specifically referred to 

in the written statement of either defendant. The written statement put in on behalf of 
the Secretary of State suggests that cl. (3) only was relied upon. However both clauses were 
set up in bar of the suit at the hearing, and it 15 olear, I think, that the Court itself must take 
notice of any statutory bar to the entertainment of the suit. In s. 4(a) & distinotion is made 
between claims and suits. Clauses (1) and (4) speak of claims against Government: ol. (2) 
speaks of claim to perform duties; and clause (3) speaks of suits to set aside or avoid orders. 
Under ols. (2) and (3) it may not be necessary that Government should be a party. On tho other 
hand, ols. (1) and (4) will as a rule only apply where Government is a party, since otherwise it 
could hardly be said that there was any claim against Government. But the mere fact that 
Government is a party will not be enough to bring the case under those clauses. , The words 
* claim against Government relating to property or lands’ may fairly be said to imply that 
relief of some kind is sought against Government. Government must be more than & purely formal 
party. If Government is to be bound by the decree to make any payment or to restore any pro- 
perty, or if an injunction is sought against Government, the position is clear—that is a claim 
against Government: see De Souza Devino v. The Secretary of State for India tn Counc; 
Appajt v. The Secretary of State for India’; and Khangouda v. Secretary of State. ” 
The learned Judge thus came to the conclusion that in order to constitute a claim 
against the Government it must be either a claim to enforce any payment or to 
have any property restored or to have an injunction against the Government ; 
otherwise in the opinion of the learned Judge there would be no claim against the 
Government within the meaning of s. 4(a), cls. (Z) and (4), of the Act. The 
attention of the learned Judge was directed to certain authorities of our High 
Court where the contrary conclusion had been reached and the learned Judge 
proceeded to deal with the authorities cited in that behalf as follows (p. 294): 

* It has been argued by the learned counsel on behalf of the appellant, that the authorities 
go further than this and show that even a prayer for a declaration of title, if it is inconsistent 
with orders made by the Revenue authorities and if the object of making Government a party 
is to make the declaration binding upon Government, is a claim agamst Government. For this 
proposition reliance has been placed on Sagunappa Shankarappa Nadgauda v. Bhau Annajs 
Paw’, and on Basalingappagouda v. Secretary of State! in which the observations of Mr. Justice 
Fawcottin the former case are cited and approved; also on Madwalappa v. Bhomappa’ in which 
Basalingappagouda v. Secretary of State was followed. I do not, however, understand these 
cases as laying it down that a prayer for a declaration of the title against Government 18 a claim 
against Government within the meaning of ol. (1). Rather it seems to have been held to come 
under ol. (3). * 

The learned Judge thereafter proceeded to discuss the cases and came to the conclu- 
sion which he did though he was constrained to observe at page 298 that it was 
D considerable hesitation that he had come to the conclusion that that was the 

w. 

The position as enunciated in the authorities which have been referred to in the 
judgment of the learned Judge is that if there is a claim against the Government 
relating to lands held as saranjam, the civil Court would have no jurisdiction to 
entertain a suit in regard to the same. The words “relating to” are very wide 


1 (1936) 39 Bom. L. R. 288. 5 (1920) F. A. No. 269 of 1918, decided 
2 (1803) I. L. R. 18 Bom. 319. by Macleod C. J., and Fawoett J., on August 
3 (1904). L. R. 28 Bom. 435, 17, 1920 (Unrep.). 

8.0. 0 Bom. L. R. 438. 6 (1926) 28 Bom. L, R. 
4 (1930) 38 Bom. L. R. 1308. 7 (1931) F.A. No. 328 of Hose (Unrep.). 
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in terms. They would include all claims against the Government which arise out 
of or have reference to or relate to the lands held as saranjam and there is no warrant 
for restricting the operation of those words to claims where any payment has to 
be enforced against the Government or any property has to be restored from its 
possession or where an injunction is sought against it. -There can be cases apart 
from those which have been enumerated by the learned Judge himself at page 294 
of that judgment which would be included in the category of claims against 
Government relating to lands held as Saranjam. A suit for a declaration of title 
to lands held as saranjam would, apart from any other authority and on a construc- 
tion of the plain terms of the statute, also be included in claims against Government 
relating to lands held ss saranjam. There is no warrant at all for holding that 
it would be only if there are reliefs sought against Government by way of asking 
the Government to make any payment or to restore any property or if an injunction 
was sought against the Government then and then only there would be a claim 
against the Government within the meaning ofs. 4(a) cl. (4), of the Act. The ratio was 
properly enunciated by the learned Judge in the earlier part of his jadgment where 
he stated that the words ‘“‘claims against Government relating to property or lands” 
may fairly be said to imply that relief of some kind is sought against Government 
and that Government must be more than a purely formal party. That is with 
great respect to the learned Judge the true ratio. A declaratory relief under 
8. 42 of the Specific Relief Act is also a relief which can be claimed against Govern- 
ment, and s. 42 of the Specific Relief Act only lays down in addition that if beside 
the declaratory relief the plaintiff is entitled tofurther relief by way of possession, in- 
junction, ete., he shall not omit to seek such further relief under penalty of having 
even the declaratory relief refused to him. This shows that even a declaratory 
relief would be a relief which could be songht by the plaintiff against the Govern- 
ment. If the circumstances of the case warranted, that would be the only relief 
which the plaintiff could and would seek against the Government, there being 
no other relief which he was entitled to against Government and the suit would certainly 
lie against the Government, if the other conditions of s. 42 of the Specific Relief 
Act were satisfied, for a mere declaratory relief against the Government. In 
that event, the Government would not be a purely formal party to the suit. It 
would be a necessary party to the suit which had been brought by the plaintiff 
in order to have a declaratory relief granted to him against Government. This 
would satisfy the requirements which have been laid down by the learned Judge 
in the part of the judgment we have above referred to. What followed in the 
learned Judge’s judgment by way of stating that if the Government was to be 
bound by the decree to make any payment or to restore any property, or if an 
injunction was sought against it, the position was clear that that was a claim against 
the Government, was really illustrative of the ratio which he had adopted in the 
earlier part and was not certainly exhaustive of it. The instances which the learned 
Judge gave were culled out by him from the authorities which were cited by him, 
but, in our opinion, they were not exhaustive but were merely illustrative of the 
principle, so that the real ratio was as it was enunciated by the learned Judge 
earlier, viz. that the words “ claim against Government relating to property or 
lands ” may fairly be said to imply that relief of some kind was sought against 
Government and Government must be more than a purely formal party to the suit. 
To the extent that we have observed above, we are not in accord with the observa- 
tions of the learned Judge in so far as they were meant to be exhaustive and not 
illustrative of the principle. The learned Judge, however, apart from enumerating 
these illustrations of the ratio which he had adopted went & step further and dis- 
regarded the ratio of the decisions of the two unreported cases in Sagunappa 
v. Bhau and Madivalappa v. Bhomappa and Baslingappagouda v. Secretary of State 
where certain observations of Mr. Justice Fawcett in Sagunappa v. Bhaw were 
quoted with approval (p. 169 of the paper-book): 

**,,.In my opinion, when an order is based on a specific decision that a person is not a Wa- 
tandar, & person seeking to obtain a declaration from a Civil Court that that decision is bad, 
certainly seeks to avoid that order...Accordingly...the case clearly falls within the third paragraph 
of clause (a) of section 4 (of the Revenue Jurisdiction Aot). Also so far as the suit seeks relief 
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against Government relating to Watan land it falls within the first paragraph of that clause. ” 


Though these observations of Mr. Justice Fawcett were with reference to clauses | 
and 3 of s. 4 (a) of the Act, the ratio is the same when you consider what are 
the claims against Government within the meaning of cls. (7) and (4) of s. 4(a) of 
the Act. What Mr. Justice Fawcett stated there was that a person, seeking to obtain 
a declaration from a civil Court that the particular decision was bad, was certainly 
making a claim which came within cls. (7) and (3) of s. 4(a) of the Act and this would 
be the position even with regard to cl. (4) of s. 4(a). In our opinion, therefore, 
a suit to obtain a declaration from a civil Court with regard to a case of the nature 
which we have before us, viz. a declaratory suit that the particular Government 
resolution dated February 25, 1936, was bad, or that the Government should not 
change the earlier resolution dated June 7, 1932, would equally be a claim against 
Government relating to the lands held as saranjam and would be a claim against 
Government within the meaning of cl. (4) of s. 4(a) of the Act. 

That this is the true position can also be found from a decision of the appeal 
Court in Ramrao v. Secretary of State. That was a suit for a declaration of title to 
and for possession of certain property filed by the plaintiff against the Seoretary of 
State for India, and it was held that the suit having been one against Government 
relating to land held as saranjan was excluded from the jurisdiction of the civil 
Court by the provisions of s. 4(@) of the Revenue Jurisdiction Act, 1876. In that 
case there had been a decision of the Inam Commissioner under the provisions of 
Act XT of 1852 that the suit lands were saranjam and not sarva inam. The Govern- 
ment had resumed the property on the death of its holder P in 1899 on the ground 
that it was saranjam and had granted it to V, one of the grandsons of P. The 
plaintiff, another grandson of P, sued the Secretary of State for India and V for a 
declaration of title to and for possession of the property, alleging that it was sarva inam 
and that it was not competent to Government to resume and regrant it to any one 
it liked, and the decision was reached by the Court that the suit was one against the 
Government relating to lands held as saranjam and was as such excluded from 
the jurisdiction of the civil Court. It is relevant in this connection to note that it 
was not merely a suit for a declaration but wasa suitfor declaration and possession. 
But the mere fact that it was a suit for declaration, and possession does not make 
any difference to the position. The declaration that the act of the Government 
was wrongful was sought against the Government. The possession of the lands 
was with V to whom the lands had been regranted after their resumption by the 
Government, so that the main relief which was sought was the declaratory relief 
against the Government that the action of the Government was wrongful and the 
relief by way of possession was a further relief which the plaintiff was bound to ask 
for under s. 42 of the Specific Relief Act. But that was against V who had been in 
possession of the lands. It cannot, therefore, be urged that it would be only in the 
case where some relief is sought against Government beyond mere declaratory relief 
that it can be said that there is a claim against the Government within the meaning 
of s. 4(a) of the Act. Even though the relief against the Government is merely a 
declaratory relief, it can nonetheless be a claim against the Government within the 
meaning of s. 4(a) of the Act, and that is what emerges from this decision of the 
appeal Court in Ramrao v. Secretary of State. 

The next decision in this behalf is a decision of the appeal Court reported in 
Basangauda v. Secretary of State.* It was a decision of Beaumont C. J. and Baker J. 
in the year 1930. No doubt this decision does not give much of a ratio but it none- 
theless lays down that a suit to obtain a declaration of title to patilki watan lands 
to which the Secretary of State for India is a party is barred under s. 4(a) of the 
Revenue Jurisdiction Act and that it makes no difference that the plaintiff did not 
seek an order against Government as to the way in which the property should be 
dealt with but only wants a declaration aa to his title binding on Government. It 
may be noted here that this was a case only for a declaration and for no further and 
other relief, yet the suit was held to be one falling within the bar enacted in s. 4(a) 
of the Revenue Jurisdiction Act in so far as the intention of the plaintiff was to obtain 
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a declaration as to his title which was binding on the Government. This again 
supports the observations which havebeen made by us earlier that the true ratio is 
that the Government should not be merely & formal party but that relief of some 
kind must be sought against the Government in order that there may be a claim 
against the Government within the meaning of s. 4(a) of the Act. The learned 
Judges there came to the conclusion that the suit was therefore barred under s. 4(a) 
of the Revenue Jurisdiction Aot. 

The last case which may be referred to in this connection is the case reported 
in Daulatrao v. Government of Bombay. That was in connection with 
these very Gajendragad saranjam lands. Daultatrao III had filed a suit against 
the Government for a declaration that the lands in suit still remained of 
his ownership and to recover possession from [the Government of lands which 
had been made Khalsa by them levying full aasessment on the same. There was a 
prayer in the alternative that he should receive the assessment levied on those 

nds. 'The trial Court held that the plaintiff was grantee of the soil of the lands, 
that the suit was not barred by s. 4 of the Revenue Jurisdiction Act, and that the 
plaintiff was entitled to recover the jud$ with respect to some only of the lands. 
An appeal was filed by Daulatrao IIT against this decision and the appeal Court 
constituted by Sir Leonard Stone C. J. and Divatia J. held that inasmuch as the 
plaintiff's claim against Government was advanced and rested upon a saranjam 
tenure, s. 4 of the Revenue Jurisdiction Act, 1876, was a bar to the claim. The 
learned Chief Justice observed at page 220 of the judgment as under : 

** Whether that be so or not, the plamtiff's claim is advanced and reste upon a saranjam 
tenure, and s. 4 of the Revenue Jurisdiction Act is a bar to any relief being granted to the plain- 
tiff against the Government relating to sut lands in so far as they are claimed to be granted or 
held as saranjam.” 

Then the learned Chief Justice proceeded to observe (p. 220) :— 

** Even declaratory relief cannot be granted under section 4 (a) of the Revenue Jurisdiction 
Act: Patdaya v. Secretary of State’ & decision of Sir Lallubhai Shah, A. C. J. and Kemp, J.” 
Mr. Justice Divatia also observed at page 221 that no relief even of a declaratory 
nature could be granted to the plaintiff. This decision of the appeal Court reported 
in Daulatrao v. Government of Bombay therefore fully accords with the decisions which 
we have noted above, viz. Ramrao v. Secretary of State, Basalingappagouda v. Secre- 
tary of State, and Basangouda v. Secretary of State and goes to show that even a 
declaratory suit against the Government would be within the meaning of the claim 
against the Government mentioned in ls. 4(a) of the Revenue Jurisdiction Act. 
So far as the decision of Sir Lallubhai Shah and Kemp J. reported in Patdaya v. 
Secretary of State is concerned, it may be stated that the position there was really 
conceded by the advocate appearing for the appellant, because we find at page 1104 : 

“ It was rightly conceded in the course of the argument by Mr. Nilkanth, that the jurisdiction 

of the Courts as to the first prayer would be barred under this clause, and it 18 not necessary to 
labour this point. ” 
Even though the learned Acting Chief Justice there put it on the basis of a concession 
made by the advocate for the appellant, he observed that the concession made by 
the advocate for the appellant was right, and we certainly would feel justified in 
attaching the greatest weight to this observation of the learned Acting Chief Justice 
Sir Lallubhai Shah that it was a right concession made by the advocate for the 
appellant, so that apart from the fact that there was a concession made in this behalf 
the observations of the learned Acting Chief Justice Sir Lallubhai Shah also go to 
support the conclusion which we have arrived at following the decisions above 
referred to that even a declaratory suit would be included in the claim against the 
the Government within the meaning of 8. 4(a) of the Revenue Jurisdiction Act. 

This being the position, we are of opinion that even though the learned Judge 
Mr. Justice Broomfield was right in the first part of his judgment at page 204 in 
Malappa v. Tukko that in order to constitute a claim against the Government within 
the meaning of s. 4(a) of the Act the Government need not be nierely a formal party 
to the suit but that somerelief should be sought against it in order that the adjudication 
may be binding upon the Government, tbe learned Judge was, with the utmost 


1 (1044) 47 Bom. L. R. 214. 2 (1923) 25 Bom. L. R. 1160. 
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respeot, in error when he brushed aside the ratio of the decisions noted by him in 
the later part of his judgment reported at page 204, viz. the two unreported decisions 
of Sagunnappa v. Bhau and Madivalappa v. Bhomappa and the decision which was 
reported in Basalingappagouda v. Secretary of State and observed that a prayer for 
a declaration of title against Government was not a claim against Government 
within the meaning of olause (7), s. (a), of the Act. 

In the case before us the Government is not a mere formal party to the suit. Even 
though in paragraph 12 of the plaint it has been stated that primary parties sought 
to be made responsible are defendants Nos. 1 and 2 and defendant No. 8, the 
Government, is impleaded as & party defendant to the suit in order to enable it to 
set the matters right qua the plaintiff, there is the prayer (d) of the plaint which in 
terms seeks a relief against the Government, viz. that it may be declared that the 
Government have no right to change the resolution No. 8969 of June 7, 1932, and 
at any rate during the life-time of the plaintiff. This declaratory relief which is 
sought against the Government constitutes a olaim against Government relating 
to lands admittedly held as saranjam. It does not avail the plaintiff to say that 
as against defendants Nos. 1 and 2 he is asking for certain other reliefs, viz. that 
they have no right to go behind the orders of the Government dated June7, 1932, 
or that he is the only person entitled to be consulted as the sole saranjamdar in the 
appointment of the village officers in all the villages appertaining to this saranjam 
estate. These reliefs which are sought by him against defendants Nos. 1 and 2 
had really flown from what, in our opinion, is the main relief, viz. that the resolution 
of June 7, 1932, is the only resolution which governs his right qua the saranjam estate 
and that the Government had no right to change the same as they did by passing 
the later resolution dated February 25, 1036. Thesuitis in substance one to have a 
declaration of the title of the plaintiff to these saranjam lands as the sole saranjamdar 
with further and other reliefs sought to be obtained by the plaintiff against the 
appropriate defendants. This being the position, we are of the opinion that the 
learned District Judge was right in the conclusion to which he came, viz. that the 
suit was barred under s. 4(a) of the Revenue Jurisdiction Act. 


The plaintiff appealed to the Supreme Court. 


B. Somayya, with Sanjivarao Naidu and N.C. Shah, for the appellant. 
M. C. Setalvad, Attorney-General for India, with V. N. Lokur, for respondents 
Nos. 1, 2 and 3. 


Bosa J. The plaintiff appeals. 

The suit relates to a saranjam estate in the State of Bombay. The plaintiff claims 
to be the sole saranjamdar and seeks certain declarations and other reliefs appropriate 
to such a claim. 

Defendants Nos. 1 and 2 are members of the plaintiff's family while defendant 
No. 3 is the State of Bombay (Province of Bombay at the date of the suit). 

The only question is whether the suit is barred by s. 4(a) of Bombay Aot X of 
1876 (Bombay Revenue Jurisdiction Act). 

The following genealogical tree will show the relationship between the parties : 


Bhujangrao Appasaheb 
(British grantee) 
Daulatrao I 
(D. d ehe 
ET l. | : 
Bhujangrao I Malojirao Yeshwantrao alias 
(died 1881) disi ee 
W. Krishnabai Daulatrao III Bhujangrao IT 
Daulatrao TI . (Def. No. 1) (Def. No. 2) 
(died 8-5-1931) ; 
Bhujanghoo I 
(Plaintiff) 
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The facts are as follows. A common ancestor of the present parties was given the 
Gajendragad estate as a saranjam some time before the advent of the British, When 
they arrived on, the scene, they decided, as far as possible, to continue such saranjams, 
jagirs and inams as had been granted by the earlier rulers, and accordingly they 
framed rules under sch. B, r. 10, of Bombay Act XI of 1852 (The Bombay Rent 
Free Estates Act of 1852) to regulate the mode of recognition and the succession 
and conditions of tenure to saranjams, which are analogous to jagirs. In com- 
pliance with this, the common ancestor shown at the head of the genealogical tree 
set out above was recognised by the British Government as the saranjamdar of the 
Gajendragad estate. He may for convenience be termed the British grantee. The 
Register exh. P-53 shows that the estate consisted of 26 villages. We do not know 
the date of the British recognition, but the nature of the tenure is described as 
follows : 

** Continuable to all male legitimate descendants of the holder at the time of British conquest, 
viz. Bhujangrao Appasaheb, the first British Grantee, son of Bahirojirao Ghorpade. ” 

On the death of the British grantee (Bhujangrao Appasaheb) he was succeeded 
by his son Daulatrao I, who died on July 24,1864. This Daulatrao I left three sons, 
Bhujangrao T, Yeshwantrao and Malojirao. 

In the year 1866 Bhujangrao I and his brother Yeshwantrao alias Annasaheb sued 
Malojirao for possession of this saranjam. A question of impartibility was raised, 
but the Bombay High Court declared that the property in British India was partible. 
They further declared that Bhujangrao I was the head of the family and as such was 
entitled to a special assignment, which was not to exceed a quarter share, for the 
expenses and duties which might devolve on him by virtue of his position, and that 
after this had been set aside each of the three brothers was entitled to an equal 
one-third share in the landed property in India. This judgment is reported in 
5 B. H. O. R. 161. The duties enumerated at page 170 included the “keeping up 
of armed retainers for the fort of Gajendragad, and for the improvement of that 
e which was the chief seat of this branch of the Ghorpade family, and also to 

able him to distribute on ceremonial occasions the customary presents to the 
junior members of the family." The judgment is dated October 12, 1868. 

As & consequence a division of the property was effected. Malojirao separated 
himself from his brothers and was allotted seven villages. The other two brothers 
continued joint and took the remainder. But this was only with respect to property 
situate in British India. The parties also had property in the State of Kolhapur. 
That was left undivided. 

Bhujangrao I died in 1881 and his younger brother Yeshwantrao (alias Annasabeb) 
claimed to succeed as the sole heir. The Political Department of the Government 
of India refused to recognise this claim and permitted Bhujangrao I’s widow Krishna- 
bai to adopt a boy from the family and recognised him asthe heir in respect of that 
portion of the estate which lay within the Principality of Kolhapur. This was on 
February 3, 1882. 

The Bombay Government followed a similar course regarding the property in 
British India. On April 26, 1882, they passed a Resolution embodying ihe following 
decision : 

(1) The adoption was to be recognised and the adopted son was to ocoupy the same posi- 
tion as his adoptive father, that is to say, he was to get one-third of the property plus the assign- 
ment given to him as head of the family. 

(2) Malojirao who had already taken his share of the estate was to continue in. possession. 

(3) Yeshwantrao (alias Annasaheb) was given the option of remaining joint with the adopted 
boy or separating. 

Finally, the Resolution concluded— 

** The two brothers will hold their resp-ctive shares as thetr private property in. virtue of the 
decree of the High Court and the Jahagir will henceforth be restricted to the portion awarded by 
the High Court to Bhujangrao which the adopted son will now inherit. It should however be 
clearly understood that the decision of the High Court is not to be held as a precedent and that 
no partition of the Jahagir Estate to be continued to the adopted son will ever be allowed,” 


This position was e is anh by Governmen? in the s&me year on August 22, 1882. 
Krishnabai, who had been allowed by Government to adopt Daulatrao II, asked 
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that her husband's one-third share in the estate be also treated as private property 
in the same way as the shares of the other two brothers. This prayer was refused 
and Government stated : 

* Tt should be plainly understood that Government allow the adoption to be made by her 
only in consideration of Bhujangrao’s one-third share as well as the portion assigned to him as 
head of the family being continued to the adopted son as indivisible Jahagir Estate descending 
1n the line of male heirs in the order of primogeniture and subject to no terms whatsoever as to 
the enjoyment of the same by Krishnabai during her life-time. ” 

The position was re-examined by Government in 1891, and its decision was 
embodied in the following resolution dated March 17, 1801 : 


“It appears to Government that the whole Gajendragad Estate is a Saranjam continuable 
28 hereditary in the fullest sense of the word as interpreted by the Court of Direotors in paragraph 
9 of their Despatch No. 27 dated 12th December 1855. It is continuable to all male legitimate 
descendants of the holder at the time of the British conquest; and should Government ever 
sanction an adoption the terms of sanction would be those applicable to Saranjamdars. The 
property should be dealt with like other Saranjams in the Political Department. ” 

In the year 1901 the adopted son Daulatrao IT sued Yeshwantrao’s son Bhujangrao 
II for partition. It will be remembered that in the litigation of 1866, which ended 
in the Bombay High Court's judgment reported in 5 Bom. H.C. R. 161, Malojirao 
alone separated and the other two brothers continued joint. The litigation of 1901 
putan end to that position. The High Court’s judgment dated March 12, 1908, makes 
it clear that as Government was not a party to that litigation itsrights against either 
or both of the parties were not affected. But as between the parties inter se they 
were bound by the previous decision and so the adopted son was entitled to partition 
and separate possession of such properties as might fall to his share. ‘After this 
decision was given the two partitioned the property between themselves amicably. 

In or about the year 1930 a Record of Rights was introduced in fourteen of the 
villages in the Gajendragad Jahagir and a dispute arose again between the three 
branches of the family. The District Deputy Collector, after inspecting the records, 
found that— 

“the name of the Khatedar Saranjamdar alone has found place in the village Inam register, 
in the Saranjam list and the land alienation register, " 


while in the other village records the various members of the family were 
entered according to the “actual wahivat or enjoyment.” 


After due consideration he thought that the interest of Government and the 
saranjamdar would be sufficiently safeguarded by allowing the same position to 
continue. He ordered the entries to be made accordingly. The order also discloses 
that the matter had been referred to the Legal Remembrancer to the Bombay 
Government. 

In the meanwhile, on May 5, 1898, a set of rules framed under sch. B, r. 10, of the 
Bombay Rent Free Estates Act of 1852 were drawn up and published in the Bombay 
Gazette. These Rules were republished, probably with some modification, in the 
Gazette of July 8, 1901. The portions applicable here were as follows :— 

“I. Baranjams shall ordinarily be continued in accordance with the decision already passed 
by Government in each case. 

II. A saranjam which has been decided to be hereditarily continuable shall ordinarily 
descend to the eldest male representative, in the order of primogeniture, of the senior branch of 
the family descended from the first British Grantee or any of his brothers who were undivided 
1n interest. But Government reserve to themselves their rights for sufficient reason to direct the 
continuance of the Saranjam to any other member of the said family, or as an act of grace, to 
a person adopted into the same family with the sanction 95 Government. A 

* * 

V. Every Saranjam shall be held as a life estate. It shall be formally resumed on the 
death of the holder and in cases in which it is capable of farther continuance it shall be made 
over to the next holder as & fresh grant from Government, unenoumbered by any debts, or 
charges, save such as may be specially imposed by Government itself. 

VI. No Saranjam shall be capable of sub-division. 

VIL. Every Saranjamdar shall be responsible for making a suitable provision for the main- 
tenance of.... " (certain members of the family enumerated, m the Rule). 

* * 
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"IX. If an order passed by Government under Rule VII is not carried out, Government may, 
whatever the reason may be, direct the Saranjam, or a portion of it, to be resumed...Provi- 
sion for the members of the Saranjamdar’s family entitled to maintenance shall then be made by 
Government out of the revenues of the Saranjam so resumed. "' 

After the District Deputy Collector's orders were passed on May 20, 1930, Daulatrao 
II died on May 8, 1931, and the matter was again taken up by Government. This 
time it passed the following Resolution on June 7, 1032. The Resolution was headed, 

“Resumption and regrant of the Gajendragad saranjam standing at No. 91 of the f 
Saranjam List.” It reads— 

“ Resolution :—The Governor-in-Council is pleased to direct that the Gajendragad Saranjam 
should be formally resumed and regranted to Bhujangrao Daulatrao Ghorpade eldest son of the 
deceased Saranjamder Sardar Daulatrao Bhujangrao Ghorpade and that it should be entered 
in his gole name in the accounts of the Collector of Dharwar with effect from the date of the 
death of the last holder. The Collector should take steps to place the Saranjamdar in possession 
of the villages of the Saranjam estate which were in possession of the deceased Saranjamdar, i 

2. The Governor-in-Council agrees with the Commissioner, Southern Division, that the 
assignments held by the Bhaubands as potgs holders should be contmued to them as at present. ” 

The Bhujangrao mentioned in the Resolution is the plaintiff who is shown as 
Bhujangrao IT in the genealogical tree. 

The defendants were evidently aggrieved by this, for they filed suit No. 23 of 1934 
against the present plaintiff and the Secretary of State for India in Council praying 
inter alia “that the properties in that suit, viz. the villages allotted to their shares, 
were their independent and private properties and in case they were held to be 
saranjam properties, they be declared as independent saranjams, soparaie and 
distinct from the one held by the present plaintiff.” 

This suit was withdrawn with liberty to bring a fresh suit on the same cause of 
action against the present plaintiff, but not against the Secretary of State for India 
in Council. According to defendants Nos. 1 and 2, this was pursuant to an arrange- 
ment between the Government and themselves that Government would issue a 
frash Resolution in terms of the earlier Resolution dated March 17, 1891. 

This was done. On February 25, 1936, Government passed the following 
Resolution : 

** Resolution :—After careful consideration the Governor-in-Counoil is pleased to confirm 
the decision in Government Resolution (Political Department) No. 1769 dated the 17th of March 
1891 and to declare that the whole of the Gajendragad Estate shall be continuable as on inaliena- 
&ble and impartible Saranjam on the conditions stated in the said Resolution. Having regard, 
however, to the manner in which different portions of the estate have been held by different 
branches of the family, the Governor-1n-Council, in modification of the orders contained in Govern- 
ment Resolution No. 8969 dated the 7th June 1082, is pleased to direct that the portions of the 
said estate held by Sardar Bhujangrao Daulatrao Ghorpade, Daulatrao Malojirao Ghorpade and 
Bhujangrao Yeshwantrao Ghorpade, respectively, shall henceforth be entered in the Revenue 
Records as de facto shares in the said estate held by the said persons as representatives, respeoti- 
vely, of three branches of the Ghorpade family. Each of the said de facto shares shall be con- 
tinuable hereditarily as such as if ıt were a separate Saranjam estate in accordance with the 
rules made for the continuance of Saranjams by the Governor-in-Counoil in exercise of the powers 
referred to in the rules framed under the Bombay Rent Free Estates Act, 1852 and section 2(3) 
of the Bombay Summary Settlement Act (VII of 1863) and such special orders as the Governor- 
in-Council may make in regard to the Gajendragad Estate as a whole or in regard to the said 
share. The recognition of the aforesaid shares and their entry in the Revenue Records as 
separate shares shall not be deemed to amount to a recognition of the estate of Gajendragad as 
in any manner partible or alienable and shall not in any way affect the right of Government to 
treat the said estate as an entire impartible and inalienable Saranjam estate. 

2. The Governor-in-Council further directe that the aforesaid shares shall in no case be 
capable of sub-division end shall not in any way be alienated or encumbered except in accor- 
dance with the rules and orders referred to above....” 

The present suit is an attack on the action of Government in passing this Resolution. 
The first and second defendants are the present representatives of the other branch 
of the family and the third defendant is the Province of Bombay (now the State 
of Bombay). The plaint states— 

" ,..Government can have no jurisdiction to deprive the plaintiff at any rate during his 
ife-time of the full benefit of all the rights and privileges appertaining to the holder of & 
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saranjam. The Order of Government of February 8, 1936, is therefore ultra vires and in no way 
binding on the present plaintiff...... 

10. Defendants Nos.l and 2, therefore, are not entitled to any rights or privileges olaimable 
by the holder of a Saranjam which according to the G. R. is continuable ‘ag an inalienable and 
impartible saranjam, ' such as for example in the matter of appointment of the village officers 
in any of the 27 villages appertaining to the Gajendragad saranjam. 

11.....' The cause of action arose in April 1938 and the resolution and the entry being ultra 


vires 18 nob binding.... 
12. As this is a suit claiming for relief primarily against defendants Nos. 1 and 2, defendant 


No. 3 18 made a party to the suit in order to enable Government (defendant No. 3) to give proper 
affect to the dectston of Government of the 17th March 1891 and of 7th June 1932 as against defen- 
dants Nos. 1 and 2 who have no right to the position which they olaim...” 


The reliefs prayed for are— 

" (a) That 1t be declared that defendants Nos. 1 and 2 have no right to go behind the order 
of the Government as per Resolution No. 8969 of 7th June 1932, under which plamtiff is entitled 
to be recognised as the sole Saranjamdar in the Revenue Records, and that the assignments 
held by defendants Nos. 1 and 2 are held by them as mere potgi holders. 

(b) That in consequence of this position of a sole Saranjamdar the plaintiff alone at any rate 
during his life-time has the sole right to the rights and privileges appertaining to the post of 
a sole Saranjamdar, to wit, to be consulted in the appointment of the village officers in all the 
villages appertaining to the Saranjam estate, but assigned to defendants Nos. 1 and 2 for 
potgi.... 

(c) Defendants Nos. 1 and 2 be restrained from doing any acts or taking any steps in con- 
travention of the aforesaid right of the plaintiff. 

(d) That it be declared that defendant No. 3 (Government) have no right to change the 
Resolution No. 8969 of June 7, 1932, and at any rate during the life-time of the plaintiff.” 

The first Court dismissed the plaintiff’s claim on the merits holding that Govern- 
ment had the right to amend its Resolution in the way it did. 

The lower appellate Court also dismissed the suit on three grounds: (1) that the 
two previous decisions of 1868 and 1908 operate as res judicata, (2) that the impugned 
Resolution is intra vires and (3) that s. 4(a) and (d) of the Revenue Jurisdiction Act 
bars the jurisdiction of the Court. 

In second appeal the High Court only considered the question of jurisdiction and, 
agreeing with the lower appellate Court on the point, dismissed the appeal, but it 
granted the plaintiff leave to appeal to this Court. 

The only question we have to consider is the one of jurisdiction. Section 4 of 
the Bombay Revenue Jurisdiction Act, 1876 (Bombay Act X of 1876), runs— 

“ Subject to the exceptions hereinafter appearing, no civil Court shall exercise jurisdiction 
88 to—...” 

(a)...claims against the Crown relating to lands. ..held as Saranjam...” 

It was strenuously contended that this is not a claim against the Crown but one 
against defendants Nos. 1 and 2. That, in my opinion, is an idle contention 
in view of paragraphs 9 and 12 of the plaint and reliefs (a) and (d). In any event, 
Mr. Somayya was asked whether he would strike out defendant No. 3 and those 
portions of the plaint which sought relief against it. He said he was not prepared 
to do so. I cannot see how a plaintiff can insist on retaining a person against whom 
he claims no relief as a party. I am clear that this is a suit against the "Crown" 
within the meaning of s. 4(a). ; 

The next question is whether, assuming that to be the case, it is also one “relating 
to lands held as Saranjam." So far as the reliefs sought against Government are 
concerned, that is clearly the case. Paragraph 9 of the plaint challenges Govern- 
ment’s jurisdiction to deprive the plaintiff of the full benefit of all rights and privileges 
appertaining to the holder of a saranjam. These rights cannot exist apart from the 
lands which form part of the saranjam estate and the implication of the prayer is 
that Government has, for example, no right to resume the saranjam either under 
Rule V on the death of the last saranjamdar or under Rule IX during his lifetime. 
It is to be observed that a resumption under Rule IX can only be of the land because 
the rule directs that when the saranjam is resumed Government itself shall make 

rovision for the maintenance of those entitled to it “out of the revenues of the 
aranjam so resumed." These revenues can only come out of the land. 

L. R.—20 
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Relief (d) in the prayer clause seeks a declaration that Government have no right 
to change Resolution No. 8969 dated June 7, 1932. That Resolution directly relates 
to the land because it directs that the Gajendragad saranjam be resumed and the 
Collector is directed to take steps to place the saranjamdar in possession of the 
villages of the saranjam estate, etc. 

It is impossible to contend that this is not a claim relating to lands held ds saranjam. 

It was next argued that if that be the case the claim against Government.can be 
dismissed and the plaintiff can at least be given the reliefs claimed against the other 
two defendants. These, it was contended, do not relate to land and in any event 
are not claims against the “Crown.” 

In my opinion, this is nota suit in which the rights claimed against the other 
defendants can be divorced from the claim against Government and considered 
separately. That is evident enough from paragraph 10 of the plaint. In paragraph 
9 the power of Government to deprive the plaintiff of the rights he claims is challenged 
and in paragraph 10 the plaintiff explains that “therefore” defendants Nos. l 
and 2 are not entitled to any of the rights and privileges of the seranjamdar. 
One of those rights, as we have seen from Rules VIT and TX, is to take the revenues 
of the entire estate in order that he might fulfil hisobligation regarding the payment 
of maintenance to certain members of the family ; and if the defendants claim to 
hold their lands under the orders of Government and the plaintiff insiste on retaining 
Government as a party in order that it may be bound by the decree he wants against 
the other defendants, it is obvious that his claim against these defendants cannot be 
separated from his claim against the Government. 

In any event, if the claim against Government is to be ignored, it can only be on 
the basis that its orders cannot be challenged, and if the orders stand, it is evident 
that the plaintiff can have no hope of success because both sides hold their respective 
properties on the basis of those orders. 

There are two decisions of the Bombay High Court which have taken this view. 
Basalingappagouda v. Secretary of State! wasa watan case. Government had recognised 
defendant No. 2 as the watandar. Plaintiff sued Government and defendant 
No. 2 and sought a declaration and injunction. On being faced with the dilemma 
that the suit against Government did not lie because of s. 4(a) (2) of the Bombay 
Revenue Jurisdiction Act of 1876, he asked the Court, as here, to leave the Govern- 
ment out of consideration and decree his claim against defendant No. 2 alone. The 
learned Judges held that that would amount to striking out the main relief sought 
against both the defendants and would entirely change the character of the suit, 
and added that “as long as the Secretary of State is a party to the suit, such a decla- 
ration could not be granted.” 

In the other case, Basangauda v. Secretary of State*, Beaumont C. J. and Baker J. 
took the same view. They said (p. 1371) :— 

*.. .Mr. Gumaste, who appears for the appellant, says that his claim is not a claim against 
the Government but in that case he ought to strike out tho Government. He is not prepared 
to strike out the Government, because if he does they will not be hound by these proceedings 
and will follow the decision of their revenue tribunals. Therefore, he wants to make the Govern- 
ment a party in order that they may be bound. But, if they remain a party, it seems to me that 
there is a claim against them relatmg to property appertaining to the office of an hereditary 
officer, although no doubt it is quite true that the appellant does not desire to get any order agamst 
the Government as to the way 1n which the property should be dealt with or anything of the sort, 
and he only wants a declaration as to his title which will bind Government. ” 

That held that the jurisdiction of the Courts was ousted. 

Tt was next contended, on the strength of a decision of the Judicial Committee 
of the Privy Council reported in Province of Bombay v. Hormusji Manekji,? that the 
Courts have jurisdiotion to decide whether Government acted in excess of its powers 
and that that question must be decided first. In my opinion, this decision does 
not apply here. 

Their Lordships were dealing with a case falling under s. 4(b) of the Bombay 
Revenue Jurisdiction Act of 1876. That provides that— 


1 (1926) 28 Bom. L. R. 661. 3 (1047) L. R. 74 I. A. 108, 
2 (1030) 32 Bom. L. R. 1370. 8.0. 50 Bom. L. R. 524. 
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'* ,, ..no civil Court shall exercise jurisdiction as to........ 
(b) objeotions— 
to the amount orincidenee of any assessment of land-revenue authorised by the Provincial 
Government...." 


As pointed out by Strangman K. C., on behalf of the plaintiff-respondent, “autho- 
rised" must mean "duly authorised," and in that particular case the impugned 
assessment would not be duly authorised if the Government Resolution of April 4, 
1930, purporting to treat the agreement relied on by the respondent as cancelled 
and authorising the levy of the full assessment was ultra vires under s. 211 of the 
Land Revenue Code. Thus, before the exclusion of the civil Court’s jurisdiction 
under s. 4(b) could come into play, the Court had to determine the issue of ultra vires. 
Consequently, their Lordships held that that question was outside the scope of the 
bar. But the position here is different. We are concerned here with s. 4(a) and 
under that no question about an authorised act of Government arises. The section 
is general and bars all “claims against the Orown relating to lands...held as Saranjam."' 
That is to say, even if the Government's act in relation to such lands was ultra vires, 
a claim impugning the validity of such an aot would fall within the scope of the 
exclusion in clause (a) provided it relates to such land. 

There is a difference of opinion in the Bombay High Court as to whether s. 4 is 
attracted if the only relief sought against Government is a declaration. One set 
of decisions holds that that does not amount to a “claim against Government.” 
Datiatraya Vishwanath v. The Secretary of State for India-in-Council is typical 
of that view. On the other hand, Daulatrao v. Government of Bombay*, a case 
relating to the Gajendragad estate, took the other view. In my opinion, P tie latter 
view is correot. 

In my opinion, the decision of the High Court was right and I would dismiss the 
&ppeal with coste. 

Appeal dismissed. 

Agent for appellant: Ganpat Rai. 

Agent for respondents Nos. 1 and 2: M. S. K. Sastri. 

Agent for respondent No. 3: P. A. Mehta. 


APPELLATE CIVIL. 


Before Mr. Justite Gajendragadkar and Mr. Justice Vyas. 
THE BOROUGH MUNICIPALITY OF AMALNER v. THE PRATAP SPINNING, 
WEAVING AND MANUFACTURING COMPANY, LIMITED 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 78, 79, 80, 81, 58i) —Amalner 
Municipal Borough General Property (Consolidated Tax) Rules, 1947; r. 3(2)—Failure by 
Municipality to mention in assessment list some particulars required under 8. 78(1)(d)(e)— 
Assessment list prepared without following procedure prescribed under ss. 80 and 81—Validity 
of assessment list —Whether competent to Municipality to make rule providing for basis in 
ascertaining valuation of buildings—Doctrine of benevolent interpretation of rule or by-law 

The provisions of ss. 78 to 81 of the Bombay Municipal Boroughs Act, 1926, must be read 
as a whole, and the liability to pay the rates arises only when all these provisions are complied 
with. 

Failure of the Municipality to comply with the requirements of s. 78(1) of the Bombay 
Municipal Boroughs Act, 1925, would be enough to make the assessment list so defective 
as to be unenforceable. 

If the procedure laid down in gs. 80 and 81 of the Bombay Municipal Boroughs Act, 1925, ' 
is not followed by the Municipality in preparing and finahsing the assessment list, the list 
prepared by the Municipality ex-parte under s. 78 of the Act would not be a valid list. 

The assessment list made under a. 78 of the Bombay Municipal Boroughs Act is only a 
draft list or provisional list which becomes conclusive or effective so as to create a legal 


1 [1948] Bom. 809, 820, No. 664 of 1950 (with Civil Application No. 406 

8.C. 61 Bom. L. R. 188. of 1051), from the decision of R. M. Kulkarni, 
2 (1944) 47 Bom. L. R. 214. Civil Judge (S. D.), Dhulia, in Civil Suit No. 287 
*Decided, October 8, 1951. First Appeal of 1949. 
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liability against a tax-payer to pay only after the objections raised against it by the 
tax-payers are duly considered. 

In the list of assessment on which a claim for rates was made by a Municipality against 
the plaintiff two material particulars, namely, the valuation based on annual letting-value 
and the amount of the tax, which it was obhgatory to mention under s. 78(1) of the Bombay 
Municipal Boroughs Act, 1925, were not mentioned. The assessment list was prepared 
ex-parte and the whole of the procedure contemplated by ss. 80 and 81 of the Act as regards 
public notice and authentication was dropped by the Municipality. In a suit by the plaintiff 
to resist the claim made in respect of the assessment list on the ground that the procedure 
prescribed by the Act in that behalf was not followed :— 

Held, that the assessment hst which the Municipality sought to enforce against the plaintiff 
was invalid as the provisions of ss. 78, 80 and 81 of the Bombay Municipal Boroughs Acts 
1925, were not complied with. 

Surat Municipality v. Chabildas,! followed. 

Subbappa Mallappa v. Bonni? and Sholapur Municipality v. Governor General?, distin- 

guished. \ ‘ 
Karsondas v. Karachi Municipality dissented from. 
Ambalal Sarabhai v. Ahmedabad Municipality, doubted. 

The Queen v. Ingall,* Shantaram Balaji v. Vengurla Municipality’, The Queen v. Chorlton 
Union? and Assessment Committee of Rigate Union v. South-Eastern Railway Co.,? referred to. 

Rule 8(2) of the Amalner Municipal Borough General Property (Consolidated Tax) Rules, 
1947, is intra vires of the powers of the Municipality. 

The expression ** the mode in which taxes shall be levied " ins. 58(7) ofthe Bombay Muni- 
cipal Boroughs Act, 1025, includes the steps which are necessary to be taken in ascertaining 
the valuation of the properties and determining the tax payable in respect of them. It is, 
therefore, competent to the Municipality to make a rule providing for the basis in ascertain- 
ing the valuation of the buildings and this basis is either the capital value or the annual 
letting value. 

Apart from s. 58(j) of the Bombay Municipal Boroughs Act, it is competent to;the Muni- 
cipality to lay down principles for the guidance of its officers in preparing the assessment 
list under s. 78 of the Act. 

Prithviraj v. Lonavia Municipality’, distinguisbed. 

'The method of fixing rates by reference to the extent of the property is not. unknown to 
the law of rating, and the Municipality would be justifled in adopting this method if they 
eame to the conclusion that it yielded a satisfactory result in deciding what rent the 
hypothetical or imaginary tenant would pay in respect of these buildings. 

M. & S. M. Ry. Co. Lid. v. Municipal Council, Bezwada}! M. & S. M. Railway v. Beavada 
Municipality ™ and Liverpool Corporation v. Llanfyllin Assessment Committee", referred to. 

The question as to whether the strict or the benevolent rule of construction should be 
adopted will always depend upon the nature of the rule or by-law in question and the nature 
of the attack levelled against it. If there is no doubt that the local body is acting within 
its jurisdiction and the irregularity which is alleged against the rule or list is merely in 
respect of a matter which is not essential, Courts would and should be reluctant to declare 
the rule or the list ultra vires on the technical ground of these irregularities. In this limited 
sense the doctrine of benevolent interpretation may be mvoked. But, on the other hand, 
if the provisions of the Act in effect emphasise that comphance with the preliminary pro- 
cedure amounts to a condition precedent before the levy of the tax, 1t would not be open 
to the local body to contend that the tax levied by it or the rule framed by it in that behalf 
should be benevolently construed and its failure to comply with the preluninary procedure 
should be condoned. . 

Kruse v. J'ohnson!* and The Queen v. Ingall, referred to. 

Tem Pratap Spinning, Weaving and ee Company, Limited, Amalner 
(plaintiff), which was & company registered under the Indian Companies Act, owned. 
certain lands and buildings for its factories at Amalner. 


1 (1914) 16 Bom. L. R. 749. 9 Hood] 1 Q. B. 411. 
2 d 50 Bom. L. R. 701. . 10 (1982) 85 Bom. L. R. 188. 

8 (1946) 49 Bom. L. R. 752, 1 hosi] Mad. 897. 

4 [1986] A. I. R. Smd 114. 12 (1944) 47 Bom. L. R. 587, P. ©. 
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6 E B. D. 199. 14 [1898] 2 Q. B. 91. 
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On November 3, 1948, the Borough Municipality of Amalner (defendant No. 1) 
°” served on the plaintiff Bill No. 3 which purported to be a supplementary claim for 
the balance of General Property Tax for the year 1948-1949 on the basis of r. 3(2) 
of the Amalner Municipal Borough General Property (Consolided Tax) Rules, 
1947, which was in the following terms :— 

8. Determination of rental letting value...... 

(2) The annual letting value of factory premises shall be determined on the following 
scale namely :— 














Annual letting value 
Area 
Mills and factories working Factories working for the 
for the year season 6 months 
Built area (eachs torey) Rs. 40 for 100 sq. ft. Rs.25 0 0 for 100 sq. ft. 
Open space Rs. 2 for 100 sq. ft. Rs. 1 8 0 for 100 sq. ft. 


The plaintiff paid the amount of the bill Rs. 18,934-11-0 under protest on November 
20, 1948. 

The plaintiff filed the present suit against defendant No. 1 and the Province of 
Bombay (defendant No. 2) for inter alia a declaration that the claim made by defend- 
ant No. 1 and the rule on which it was based were ultra vires, illegal and void, and 
for a refund of the amount paid under protest. The plaintiff alleged that the rule 
made by defendant No. 1 was capricious, pu and unreasonable and that the 
demand made by the bill was illegal as the procedure preseribed by the Bombay 
Municipal Boroughs Act, 1925, in pm beha was not followed. The defendants 
contended that the rule was intra vires and was neither capricious, nor arbitrary or 
unreasonable, and that the procedure prescribed under the Act had been substantially 
complied with. 

The trial Judge decreed the plaintiff’s claim for declaration and directed defendant 
No. 1 to refund the amount paid by the plaintiff under protest. 

Defendant No. 1 appealed to the High Court. 


R. B. Kotwal, for the appellant. 
A. G. Desai, with B. N. Gokhale, for the respondent. 


GAJENDRAGADKAR J. This appeal arises from a dispute between the Pratap 
Spinning, Weaving & Manufacturing Company, Limited, Amalner, and the Borough 
Municipality of Amalner. The Pratap Spinning, Weaving & Manufacturing Company, 
Limited, had sued the Municipality à in tho Court of the Civil Judge, Senior Division, 
at Dhulia, for a declaration that the claim made by it on November 3, 1948, by its 
bill No. 3 and r. 3(2) of its General Property Tax Rules on which the said bill was 
based were ultra vires, illegal and void and for an injunction restraining the Munici- 
pality from making any claim or demand on the strength of the said rule. The 

‘company had also claimed a refund of Rs, 18,934-11-0 which had been paid by the 
company under protest on November 20, 1948, in pursuance of the aforesaid bill. 
To the suit filed by the company the Borough Municipality of Amalner was impleaded 
as defendant No. l and the Province of Bombay as defendant No. 2. 

The plaintiff is a company registered under the Indian Companies Act and it owns 
and possesses lands and buildings for its factories at Amalner bearing City Survey 
Nos. 3264 to 3207. The Municipality in exercise of its powers to impose a general 
tax on lands and buildings situated within its limite framed rules for the purpose of 
levying the said tax. Rule 3(2) of the said rules prescribes the basis and the manner 
in which it was decided to levy the tax on the factory premises. A flat and uniform 
rule has been framed by the Municipality for the purpose of ascertaining the annual 
letting value of the factory premises and they have decided to recover & tax at the 
rate of 20 per cent. of this valuation. The case for the company was that the rale 
thus made was ultra vires of the Municipality and was otherwise illegal and invalid 
because it was capricious, arbitrary and unreasonable. The plaintiff further alleged 
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that the demand made by the bill issued by the Municipality against the plaintiff 
was illegal for the reason that the procedure presoribed by the Bombay Municipal 
Boroughs Aot, X VIII of 1925, in that behalf had not been followed. 

The Municipality resisted the plaintiff's claim and pleaded that r. 3(2) was inira 
vires and was neither capricious, nor arbitrary or unreasonable. The Municipality 
denied the plaintiff’s allegation that the procedure laid down by the Bombay Munici- 
pal Borsagha Act had not been followed, and it was urged in defence that the said 
procedure had been substantially complied with. The Province of Bombay contend- 
ed that they were neither a necessary nor a proper party since no relief was claimed 
against them. Without prejudice to this contention they supported the plea of 
the Municipality on the merits. 

On these pleadings the learned Judge framed appropriate issues. He found that 
defendant No. 2 was a proper party to the suit. On the merits he held that in assess- 
ing the rate for the plaintiff's property the Municipality had not followed the proper 
procedure prescribed by the Act and that in co ence the assessment levied 
against the plaintiff was ulira vires and void. He held that r. 3(2) which 
was challenged by the plaintiff was «lira vires mainly on the ground that it was 
capricious, arbitrary and unreasonable. On, these findings he decreed the plaintiff’s 
claim for declaration and injunction and directed defendant No. 1 to refund the 
amount paid by the plaintiff under protest. It is this decree which has given rise 
to the present appeal by the Municipality. 

On behalf of the appellant Mr. Kotwal has radise for our decision the same 
points as were in issue in the trial Court. He has argued that the learned Judge 
was wrong in holding that the assessment levied by the Municipality against 
the company was invalid because the Municipality had not followed the procedure 
prescribed by the Bombay Municipal Boroughs Act in that behalf, and he has further 
contended that it is clearly erroneous to hold that r. 3(2) is ultra vires. Before dealing 
with these points it would be convenient to set out the material facts in regard to the 
assessment in dispute. 

In 1947 the Municipality felt that it was necessary to raise the municipal taxes 
in order that the Municipality may he able to meet its commitments to its servants. 
The rate of dearness allowance payable to the Municipal servants and the teachers 
working under the Municipality had been gradually increasing from time to time 
and this increase became inevitable because Government had made a similar increase 
in the dearness allowance paid by them to their employees. Besides, it was necessary 
to provide for the large expenditure which the Municipality proposed to incur for 
the purpose of the drainage scheme which they wanted to undertake. It had been 
found by the Municipality that the said proposed drainage scheme was an amenity 
which it was their duty to provide for the citizens of Amalner however costly it 
may be. Acting on these considerations the general body of the Municipality met 
on February 28, 1947, to consider the question of raising the Municipal taxes 
for improving the financial condition of the Municipality. At this meeting it was 
unanimously resolved to raise the taxes leviable against the properties within the 
municipal limits. In regard to the factories the General Body decided to sanction 
the property tax on a fixed basis, On the area built upon for every floor Ra. 50 
per 100 sq. feet and on open area Rs. 2 per 100 sq. feet was the basis agreed in respect 
of factories which worked for the whole year. The basis for factories which worked 
only during the season was Rs. 30 per 100 squarefeet in respect of area built upon 
for every floor and Rs. 1-8-0 per 100 square feet in respect of open area. It was 
also decided that the three respective taxes colleoted as house tax, general bhangi-patti 
and lighting tax should thereafter be consolidated into one general property tax and 
as such it should be levied on all buildings, open spaces and factories on the annual 
rent according to the schedule fixed at the meeting. The meeting decided that the 
rules of altered taxation should be published for the information of the public. 
This resolution was passed as required by s. 75(a) of the Bombay Municipal Boroughs 
Act. Accordingly the new scheme was duly published and objections to it were 
invited from the tax-payers of Amalner. 18 objections to the proposed scheme were 
received. On May 22, 1947, a general meeting was held and a sub-committee was 
appointed to consider these objections. The President, who was the chairman of 


1951.] AMALNRER MUNICIPALITY v. PRATAP MILL (A.C.J.)—Gajendragadkar J. 455 


this sub-committee, was authorised to co-opt five members on behalf of the citizens. 
This was done under s. 75(c) of the Municipal Boroughs Act. Five members from 
the citizens were accordingly co-opted by nomination made by the President and 
this larger sub-committee met to, consider the proposed rules for taxation. 
Mr. Trivedi, who is the secretary of the plaintiff-company, was one of the co-opted 
members. It would appear that at the meeting of this sub-committee three of the 
co-opted members objected to the proposed increase in the tax. These objections 
and the objections raised by applications received from other citizens were duly 
considered by the sub-committee and they unanimously made their recommendations. 
The basis for valuation for factory buildings was changed by the sub-committee 
from Rs. 50 to Rs. 40 for every 100 aq. ft. in regard to the factories working for the 
whole year, and from Rs. 30 to Rs. 25 in regard to the factories working only for the 
season, The rest of the scheme as originally proposed was upheld. I should have 
stated that the plaintiff-company had itself sent objections under s. 75(c) in response 
to the public notice issued by the Municipality and these objections were subsequently 
voiced by the Secretary of the Company at the meeting of the sub-committee to . 
which he was co-opted. These objections were merely against the extent of the 
increase in the tax proposed by the Municipality ; no objection was made either by 
the plaintiff’s secretary or by any other member co-opted from the citizens that the 
rules as framed were otherwise invalid or ultra vires. In faot, it is common ground 
that in substance the rules framed were the same as they had been in force since 
1929 except for the increase made in the taxation under different heads. After 
the sub-committee made its report on August 12, 1947, the General Body met again. 
on September 7, 1947. The sub-committee’s report was approved and accepted and 
it was resolved to send the said rules to Government for their approval and sanction. 
Thus the procedure prescribed under s. 75(c) was completed. In due course Govern- 
ment accorded their sanction to these rules by their resolution, Health and Local 
Government Department, No. S 91(43) dated April 29, 1048. After the Municipality 
received the sanction of the Government, the General Body resolved at their meeting 
held on July, 31, 1948, that the rules should be brought into force from October I, 
1948. A public notice was accordingly published on August 23, 1948, and individual 
notices were served on the factory owners including the plaintiff-company. Thus 
the procedure prescribed by ss. 76 and 77 was duly complied with. Thereafter on 
October 8, 1948, the standing committee met and sanctioned the supplementary 
assessment list submitted before it. In accordance with this supplementary list 
bills were issued and a demand made on the assessees. The plaintiff.company 
received its bill on November 3, 1948, and a notice of demand accompanied the bill. 
On November 20, 1948, the plaintiff-company paid Rs. 18,954-11-0 as demanded, 
but they made the payment under protest. They followed up this protest by giving 
& notice to the Municipality on March 3, 1949, of the suit that they proposed to file 
and on June 6, 1949, the suit was filed. 

Now, before dealing with the points raised in this appeal it would be convenient 
to examine the scheme of the Bombay Municipal Boroughs Act, XVIII of 1925, 
in regard to the imposition and recovery of municipal taxes. Section 58 of the Act 
enables the Municipalities to make rules. Sub-section (j) of s. 58 deals with the 
tules which the Municipality can make prescribing the taxes to be levied in the 
municipal borough for municipal purposes. Amongst the topics on which rules can 
be framed under s. 58(7) are, the time at which and the mode in which such taxes or 
rates shall be levied or recovered or be payable. Chapter VII deals with municipal 
taxation and the two topics with which we are directly concerned are “imposition 
of Taxes,” which is dealt with by ss. 73 to 77A and “Assessment of the liability to 
rates on buildings or lands," which is covered by ss. 78 to 89. With the other topics 
in this Chapter we are notdirectly concerned. Chapter VIII deals with the recovery 
of municipal claims. It provides for the presentation of a bill of taxes, it sanctions 
the issue of a warrant in case the bill is not paid within the statutory time and lays 
down the manner in which the warrant should be executed. Section 110 of this 
chapter gives the right of appeal to the assessee, and s. 11 makes the entries in the 
assessment list and taxes and decisions arrived at under this chapter final. In the 
present case it is necessary to examine the procedure with regard to the imposition 
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of taxes in some detail. 

Section 73 enumerates the taxes which may be imposed by the Municipality subject 
to the general or special orders which Government may make in that behalf and 
subject to the provisions of ss. 76 and 76. A rate on buildings or lands or both 
situated within the municipal borough is under these sections within the competence 
of the Municipality. Similarly, itis within the competence of the Municipality to 
levy a general sanitary cess, a general water rate or a special water rate and a lighting 
tax. Section 73(i)(c) allows the Municipality to impose a consolidated tax m lieu 
of the aforesaid four taxes separately as a rate on buildings or lands or both. Thus 
far there is no difficulty ; itis common ground that the Municipality was entitled 
to levy & consolidated tax on the factory buildings belonging to the plaintiff. 
Section 75 prescribes the procedure preliminary to imposing the tax. Under s. 76(a) 
the Municipality has, by resolution passed at a general meeting, to select for the 
purpose of one or other of the taxes specified in s. 73 and approve rules prepared 
for the purposes of clause (j) of s. 58, prescribing the tax selected, and in such rules 
it has to specify: (1) the classes of persons or of property or of both proposed to be 
taxed and any exemptions proposed to be allowed, (2) the amount or rate at which 
the tax is proposed to be assessed on each of such classes, (8) in the case of a rate on 
buildings or lands or both the basis for each class of the valuation on which such 
rate is to be imposed, and (4) all other matters which the State Government may 
require to be specified therein. Section 75(b) requires the Municipality to publish 
the rules so approved with a notice in the prescribed form. Under s. 75(c) objections 
have to be invited in writing within the time mentioned and the Municipality is 
required to authorise a committee to consider the said objections and to make a 
report with its opinion thereon. This report the Municipality must consider, and the 
final decision of ix Municipality has to be sent to the Government for their approval. 
The explanation to s. 75 says that ‘In the case of lands the basis of valuation may be 
either capital or annual letting value." So far as the procedure prescribed by this 
section is concerned, it is common ground that it has been followed. It may be 
added at this stage that by the rules framed by the Municipality under this section 
they have adopted the annual letting-value for the purpose of valuation of the factory 
buildings in question. Section 76 deals with the Government’s power to sanction 
the said rules with modification or subject to conditions imposed by them. This 
has been duly done and sanction from the Government has been properly obtained. 
After the sanction is received from Government, s. 77 requires that the sanctioned 
rules with a notice reciting the sanction and the date and serial number thereof must 
be published ; while publishing these rules the Municipality has also to specify the 
date from which the said rules are intended to be brought into force. Under this 
section this date must not be less than one month from the date of the publication 
of the notice. The procedure prescribed by s. 77 has been complied with by the 
Municipality and there is no complaint on that account. Thus, so far as the proce- 
dure for the purpose of imposition of taxes is concerned, it is common ground that it 
has been duly followed as prescribed by ss. 73 to 77 of this Act. 

The second topic under chapter VII relates to the assessment of and liability 
to rates on buildings or lands, and it is the procedure under gs. 78, 80 and 81 which 
according to the plaintiff has not been followed by the Municipality. The 
plaintiff's case is that this procedure is obligatory, and the failure of the Municipality 
to comply with the requirements of this procedure as prescribed makes the entire 
assessment invalid. Section 78 deals with the preparation of the assessment list. 
Under this section it is the Chief Officer who s cause an assessment list of all 
buildings or lands or lands and buildings to be prepared containing five material 
particulars. Amongst these particulars are: 

* (d) The valuation based on capital or annual letting-value, as the case may be, on which 
the property is assessed; and 

(e) The amount of the tax assessed thereon. " 
Sections 78(2) requires the Municipality to deduct a sum equal to 10 per cent. of the 
valuation determined under cl. (d) of sub-s. (1) by way of allowance for repairs or 
on any other account whatever. Sub-section (3) empowers the Chief Officer to inspect 
the properties and to call for returns. When the assessment list is thus prepared, 
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under s. 80 the Chief Officer has to give public notice of the list and of the place where 
the list or copy thereof may be inspected. Simultaneously the Chief Officer has to 
give public notice under s. 81 of a date not less than one month after such publication 
before which objections to the valuation or assessment in such list s be made. 
Sub-section (2) provides for the mode in which the objections have to be made, 
sub-s, (3) provides for the hearing of the’ objections by the standing committee, 
and the proviso to this sub-section permits the powers and duties of the standing 
committee to be transferred to any other committee appointed by the Municipality 
or with the permission of the Commissioner to any officer or pensioner of the Crown. 
When the objections are thus considered and disposed of, the assessment list with 
the modifications which may have been made has to be authenticated by the signa- 
tures of the Chairman and at least one other member of the standing committee 
under sub-s. (4). Sub-section (5) requires that the list so authenticated shall be 
deposited in the municipal office and shall be open for inspection during office hours 
to all the assessees. The completion of this procedure leads to the important pro- 
visions of sub-s. (6), under which the list thus authenticated has to be accepted as 
conclusive evidence, for the purposes of all municipal taxes, of the valuation, or 
annual letting value on the basis prescribed in the rules to which such entries res- 
pectively refer and for the purposes of the rate for which such assessment list has 
been prepared, of the amount of the rate leviable on such buildings in any official 
year in which such list is in force. The plaintiff-company contends that in the 
present case the assessment list was not duly and properly prepared as required by 
8. 78 and the same has not been published as required by s. 80, no objections have 
been called and no objections have been considered, with the result that the list 
has not been authenticated, and their case is that these irregularities committed by 
the Municipality make the whole of the assessment invalid. This, therefore, is the 
first question which we have to determine in this appeal. In the trial Court an 
attempt was made on behalf of the Municipality to suggest that the requirements 
in question have been, substantially complied with. But Mr. Kotwal for the Munici- 
pality has fairly conceded that the procedure under ss. 80 and 81 has not been 
followed, though according to him the requirements of s. 78 have been substantially 
complied with. 

Mr. Kotwal says that in dealing with the assessment list prepared by the Munici- 
pality in this case and the rules which have been challenged as ultra vires by the 
plaintiff-company, we must adopt a benevolent rather than a strict interpretation 
of the same, On the other hand, Mr. Desai has contended that we are dealing with 
the provisions of a fiscal or taxing statute and it is necessary that we must construe 
the rule and the list very strictly. It would thus appear that these two rules of 
construction represent different modes of approach ; but there is really no conflict 
between the rulés themselves becanse they apply to different topics and not the same. 
Now, as pointed ont by Beal in his “Cardinal Rules of Legal Interpretation”, 3rd 
edn. (p. 459) : 

** A distinction is to be drawn between by-laws made by railway companies, dock companies, 
or other like bodies, and by-laws made by public representative bodies; the former receiving 
a strict, the latter a benevolent interpretation. ” 


The application of this rule is illustrated by the well known judgment in Kruse v. 
Johnson. Yn this case the Court was dealing with a by-law made by a County 
Council purporting to act under their statutory powers by which persons were 
prohibited from playing music or singing in any public place or highway within fifty 
yards of any dwelling-house after being requested by a constable, or by an inmate 
of such house personally, or by his or her servant, to desist. This by-law was 
challenged as being ulira vires on the ground that it was capricious and utterly 
unreasonable. Lord Russell C. J. rejected this contention and observed (p. 99): 
“...when the Court is called upon to consider the by-laws of public representative bodies 
clothed with the ample authority which I have described, and exercising that authority aceom- 
panied by the checks' and safeguards which have been mentioned, I think the consideration of 
such by-laws ought to be approached from a different standpoint. They ought to be supported 
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if possible. They ought to be, as has been said, *benevolently ' interpreted, and credit ought 
to be given to those who have to administer them that they will be reasonably administered. ' 

Dealing with the attack against this by-law that it was unreasonable, his Lordship’ 
asked (p. 99) : 

*.,..But unreasonable in what sense? If, for instance, they were found,to be partial 
and unequal in their operation as between different classes; if they were manifestly unjust ; 
if they disclosed bad faith; if they involved such oppressive or gratuitous interference wrth the 
nghts of those subject to them as could find no justification in the minds of reasonable men, the 
Court might well say ‘Parliament never intended to give authority to make such rules; they 
are unreasonable and ultra vires.’ 


There is another principle which is sometimes invoked in dealing with these by-laws, 
and that has been laid down in The Queen v. Ingall. In this case the Court was 
dealing with certain provisions of the Valuation (Metropolis) Act, 1869, which 
prescribed certain dates on which certain acts had to be done and steps taken by 
the Assessment Committee. In fact these acts were done and steps taken, but not 
on the dates mentioned by the sections. The question which arose was whether the 
failure to comply with the dates prescribed by the sections made the entire assessment 
itselfinvalid. Mellor J. held that the provisions as to the dates were merely directory 
and not imperative, so that the assessment itself could not be challenged merely on 
the ground that the provision as to the dates had not been strictly and literally 
complied with. Lush J. who concurred with this conclusion observed (p. 208) : 

“ ,,.But we must, in construing the Act, strike a balance between the inconvenience of 

holding the list to be null and void and the risk of allowing injury to be done by the delay in 
making the list; the former seems,to me the greater evil, and therefore in my opinion we ought 
to hold the list to be valid.” 
But it must be remembered that this approach would be wholly inappropriate where 
the rule is challenged on the ground that it is ultra vires the power conferred upon the 
local body or where the assessment list is impugned on the ground that the condition 
precedent for making it final has not been complied with. If there is no doubt that 
the local body is acting within its jurisdiction and the irregularity which is alleged 
against the rule or list is merely in respect of a matter which is not essential, Courts 
would and should be reluctant to declare the rule or tho list ultra vires on the technical 
ground of these irregularities. In this limited sense Mr. Kotwal may be entitled to 
invoke the doctrine of benevolent interpretation in support of his case. But, on 
the other hand, where the local body purports to levy a tax, it must submit the 
rules framed by it in that behalf to a strict construction at the hands of the Court. 
As Maxwell points out, "statutes which impose pecuniary burdens are subject to the 
rule of strict construction.” Usually this rule of strict construction is applied in 
cases where it is doubtful whether the taxing Act really touches the person or the 
subject taxed. But the same approach will have to be adopted ifft is found that 
power is conferred upon a local body to levy taxes on condition that the local body 
follows the procedure prescribed by the Act before levying such a tax. In other 
words, if the provisions of the Act in effect emphasise that compliance with the 
preliminary procedure amounts to a condition precedent before the levy of the tax, 
it would not be open to the local body to contend that the tax levied by it or the 
rule framed by it in that behalf should be benevolently construed and its failure to 
comply with the preliminary procedure should be condoned. In our opinion, the 
question as to whether the strict or the benevolent rule of construction should be 
adopted will always depend upon the nature of the rule or by-law in question and the 
nature of the attack levelled against it. 

Now, in dealing with the first point that the assessment itself is invalid because 
the provisions of ss. 78, 80 and 8] have not been complied with, it is necessary to 
remember that these sections occur in the second topic dealt with by chapter VII. 
The first topic deals merely with the imposition of taxes and it provides for the powers 
of the Municipality to make rules in that behalf and to obtain the sanction of the 
Government for those rules. When the rules are sanctioned, assessment lists have 
to be prepared in conformity with the said rules, and there can be no doubt that unless 


1 (1876) 2Q. B. D. 199. 


1951.] AMALNER MUNICIPALITY V. PRATAP MILL (A.0.J.)—Gajendragadkar J, 459 


the assessment lists are prepared, the liability to pay the rates in question would not 
arise. The second topic itself makes it clear that it deals first with the assessment 
of the rates and then with the liability to pay them. So that there can be no doubt 
that the liability to pay a rate would not arise merely because rules have been framed 
by the Municipality in that behalf and they have been properly sanctioned and 
brought into force. The scheme of the provisions under this topic seems to be that 
when the rules have been prescribed by the Municipality for the levy of assessment, 
the first step that the Municipality has to take is to prepare the assessment list. 
The list thus prepared would be a provisional or a draft list. Then the list has to be 
notified to the public, giving them an opportunity to object to the list if they so 
desire. After the objections are received they have to be examined by a committee. 
The committee has then to confirm the list or modify it in the light of the objections, 
and when that is done, the list has to be authenticated and finalised. In other words, 
the process of levying the rates which begins with the preparation of the provisional 
assessment list is completed only when the list is authenticated under s. 81(4). When 
it is thus authenticated, it becomes conclusive for the purposes mentioned in sub-s. (6). 
It must be pointed out that though the procedure thus prescribed may take time, 
it does not prevent the Municipality from bringing the assessment list into force 
in the official year in which it is made, because s. 81(6){t?) expressly provides that 
the authenticated list shall be conclusive evidence for the purposes of the rate in 
any official year in which such list is in force, and the “official year" means the year 
commencing on the Ist day of April. Mr. Kotwal, however, contends that as soon 
as the assessment list is prepared under s. 78 it gives rise to the liability of the assessee 
to pay the rates, and according to Mr. Kotwal the only effect of the failure of the 
Municipality to comply with the provisions of ss. 80 and 81 is to deprive them of the 
benefit of s. 81(6). Mr. Kotwal says that if this procedure is followed and the list is 
authenticated, it becomes conclusive evidence for the purposes mentioned in sub-s. (6); 
if, therefore, the list is not authenticated as required, the Municipality may not be 
entitled to claim for their list prepared under s. 78 and the conclusive character 
mentioned in sub-s. (6). We, however, feelsome difficulty in accepting this argument. 
The first point which must be emphasised is that the list on which Mr. Kotwal relies 
does not satisfy the requirements of even s. 78 of the Act. Unfortunately for the 
Municipality the Chief Officer has not given evidence in the case and we do not know 
how, by whom and in what circumstances the supplementary assessment list was in 
fact prepared. The document which has been produced in the case purports to 
be a part of the supplementary list relating to the properties of the plaintiff-company. 
Now, this document shows the assessment under the old rates in columns 4 to 20. 
The half yearly assessment due for the first half of the year amounted to Rs. 5,200-5-0 
and the same had been, paid by the plaintiff in due course. This amount is shown 
in column 20 in the document. Column 4 shows the annual rent under the old rates, 
column 6 shows the amount on which the tax is leviable after deducting 10 per cent. 
as required by the Act; then are shown the respective taxes and the total of 
Rs. 10,400-10-0 is reached, half of which had already been paid by the plaintiff- 
company. Now, columns 21 onwards deal with the demand made under the supple- 
mentary assessment list. At the top of these columns there is an endorsement to the 
effect that the rate is Rs. 40 per 100 sq. ft., caleulated at 20 per cent. Unfortunately 
under the columns ‘‘Annual rent” and “Amount on which the tax is to be assessed...” 
no entry has been made. We have the house tax mentioned at Rs. 22,880, under 
column 24, the drainage tax of Rs. 1,255, under column 26, and under column 29 
we have the total of Rs. 24,135. Column 30, which requires the number and date 
of the resolution passed by the committee, is blank, column 31 (annual rent) is 
blank, similarly column 32 (amount on which the tax is to be levied) is blank and 
in column 33 the amount for which the demand was made is mentioned. This 
amount is Rs. 18,934-11-0. It would thus be clear that two of the five material 
puram which it is obligatory upon the Chief Officer to mention in the assessment 
ist in respect of every property taxed are not mentioned in the document. Mr. Kot- 
wal says that this is & mere irregularity and that it would have been very easy for 
the assessee to verify the correctness of the amount demanded from him if he had 
taken into account the fact that the rate and the percentage of the tax have been 
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endorsed on the top of the columns in this document itself. In this connection 
Mr. Kotwal asks us to adopt a benevolent interpretation of this list and to hold that 
the list is good despite the fact that it has omitted to mention material particulars 
as required by s. 78(1). He has also relied on the observations made in Kruse 
v. Johnson and The Queen v. Ingall, to which I have already referred. It must be 
conceded that Mr. Kotwal’s argument is not without some force. On the other 
hand we cannot ignore the fact that the Municipality are exercising their right of 
taxing the property of their citizens, and inmatters of taxation the taxing authorities 
must scrupulously comply with the obligations imposed upon them by the statute 
under which they derive authority to levy the tax itself. This is not a matter of 
interpreting the assessment list, as a matter of deciding whether the assessment list 
has been duly prepared under s. 78. There is, therefore, no question of any bene- 
volence or strictness in dealing with this aspect of the matter. We are satisfied that 
the Municipality have failed to comply with the requirements of s.78(1), and on the 
whole we would feel disposed to take the view that this failure itself would be enough 
to make the assessment list so defective as to be unenforceable. Since the Munici- 
pality have not put before the Court the whole of the assessment list and since they 

ave chosen not to examine their Chief Officer in the case, we are entitled to assume 
that the defects which are disclosed in the document produced in this case are com- 
mon to the whole of the list prepared under s. 78 at this time. We are fortified in 
our conclusion by the decision of this Court in Surat Municipality v. Chabildas.* 
In this cage Scott C. J. and Davar J. were dealing with a claim by the Surat Munici- 
pality to recover the arrears of house tax from the plaintiff and the contention made 
by the plaintiff in that behalf that the said house tax could not be recovered because 
the procedure followed by the Municipality in making a claim in that behalf was 
illegal. This procedure had been prescribed by s. 32(2) of Bombay Act IIT of 1901, 
and it required that every bill issued by the Municipality shall specify, amongst other 
things, the time within which an appeal may be preferred as thereinafter provided 
against such claim. The bill served on the plaintiff was otherwise in order, but 
it did not specify the time for the appeal. The Municipality contended that the 
failure to comply with this requirement was a mere irregularity and was no worse 
than a formal defect. This argument was rejected by Scott C. J. who observed 
that (p. 754) : 

“ The whole right of distress depends upon the observance of the statutory formalities, 

it being a right conferred by the statute only upon those conditions. ” 
Acting on this view it was held that the amount of arrears could not be recovered 
by the Municipality from the plaintiff. Now, it would be clear that the failure giving 
rise to this dispute was comparatively much less serious than the failure committed 
by the Municipality in the present case. The assessment list with which we are 
dealing is the basic document on.which a claim for rates has been made against the 
plaintiff and this basic document is defective in regard to two material particulars. 
‘When the claim for rates was made by the Municipality against the plaintiff in the 
present case, it was quite obviously necessary that the list on which the claim was 
based should have indicated the valuation based on annual letting-value and the 
amount of the tax. It is not open to the Municipality to contend that the assessee 
could by arithmetical calculations have ascertained these amounts and he could 
thereby have verified whether the amount claimed was proper or not. We are, 
therefore, disposed to hold that the assessment list prepared in this case was defective 
in material particulars and this defect makes it wholly invalid. 

In support of his plea that these defects would not make the list invalid Mr. Kotwal 
has invited our attention to s. 44 of the English Rating and Valuation Act, 1925. 
This section provides that any failure on the part of a rating authority or assessment 
committee to complete any proceeding with respect to the preparation of a valuation 
list within the time required by part IT of the said Act, or the omission from a valua- 
tion list of any matters required by the said part to be included therein, shall not by 
iteelf render the list invalid. Mr. Kotwal says that weshould adopt this principle in 
dealing with the valuation list before us. We do not think that we would be justified 
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in applying the principle underlying this section when this principle has not been 
adopted in any corresponding section of our Act. It would perhaps be legitimate 
to argue that if s. 44 had not been included in the English Rating and Valuation 
Act, the valuation list would have been rendered invalid by the failures and omissions 
condoned expressly by the section. If that is so, the absence of a corresponding 
section in our Act leaves the question at large and we have to decide whether the 
failure or omission from which the assessment list suffers is such as to make it 
wholly invalid. Since we are referring to s. 44 of the English Act in this 
connection, we may as well like to point out that the failures and omissions 
which are condoned are only those that are mentioned in the said section itself, 
and no others, It would, therefore, appear that if the rating authority in England 
fails to comply, for instance, with the requirements of Sch. IV, part 1, of the Rating 
Act, the list prepared by the authority may be rendered invalid. In other words, 
non-compliance with the other provisions of the Rating Act would not probably 
attract the protection of s.44 (Vide : The Commentator’s note under s. 25 of the 
English Rating and Valuation Act, “The Complete Statutes of England," Volume XIV, 
page 653.) Therefore, our conclusion is that even if we were to hold that the liability 
of the plaintiff to pay the rates would arise as soon as the assessment list is prepared 
under s. 78, in the present case the plaintiff would be entitled to challenge the munici- 
pal claim for enforcing the said liability because even the requirements of 8778 have 
not been duly complied with in preparing the assessment list in question. 

But we do not wish to put our decision on this ground alone, since in this case we 
feel satisfied that the failure of the Municipality to comply with the requirements 
of ss. 80 and 81 makes the assessment list incapable of enforcement. It seems to us 
that the provisions of ss. 78 to 81 must be read as a whole and that the liability to 
pay the rates arises only when all these provisions have been complied with. It is 
hardly necessary to emphasise the importance of giving an opportunity to the 
assessees to make their objections under s. 81 and of giving them an opportunity 
to press for their objections before the standing committee. It is an important 
safeguard provided by the statute for the protection of the assessee, and it is only 
when the assessee is enabled to avail himself of this safeguard that the list can be 
finalised and authenticated. A provisional list prepared ex-parte by the Chief 
Officer or any other municipal servant under his directions cannot, in our opinion, 
be treated as either final or effective. The provisions of the English Rating and 
Valuation Act of 1925 are somewhat similar to the provisions of chap. VIT, and in regard 
to the assessment lists prepared under the provisions of the English statute “Ryde 
on Rating” has observed : 

“ When the assessment committee have heard and determined all objections, and made 
such alterations, corrections and insertions as seem proper, they are to finally approve the list. 
It is not until this stage is reached that the list can be said to be ‘made’ or to be effective. ” 
(8th edn., p. 869). 

We think that these observations apply with equal force to the list prepared under 
8. 78 of the Act with which we are concerned. How essential and important is the 
consideration of the objections made by the assessees can be realised if we examine 
the provisions of s. 110 of this Act. As I have already mentioned, chap. VIII deals 
with the recovery of municipal claims and under s. 105 it is open to the Municipality 
to issue a warrant for the recovery of the dues and to execute it. When these execu- 
tion proceedings are enforced under the provisions of this chapter, a right of appeal 
is given to the assessee under s. 110. Section 110(2), however. gives the right to the asse- 
ssee on two conditions, viz. that the appeal is brought within fifteen days next after 
service of the notice of demand complained of and an application in writing, stating 
the grounds on which the claim of the Municipality is disputed, has been made to 
the standing committee as mentioned in the section. In other words, before an 
assessee oan challenge or iive the validity of the demand made by the Municipality 
he must satisfy the appellate Court that he had made an objection at the proper time 
under s. 81 of the Act. In the present caso no assessee could have made any such 
objection for the simple reason that the Municipality had not published the assess- 
ment list as required by s. 80 and had not called for the objections as required by s. 81. 
The result, therefore, would be that if a demand notice was issued by the Municipality 
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against the assessees, they would be deprived of the right of making an appeal under 
s. 110 owing to the default of the Municipality itself. These provisions, in our 
opinion, support our conclusion that the procedure laid down by ss. 80 and 81 is an 
essential and integral part of the assessment of the,rates itself, and unless this essential 
Morris is followed, the assessment list cannot claim to be either final or effective. 

. Kotwal, however, contends that the failure to comply with the provisions of 
ss. 80 and 81 would not be fatal to the Municipal claim to levy the assessment; it 
would only deprive the Municipality of the benefit of the provisions of sub-s. (6) of 
8. 81. According to Mr. Kotwal if the assessment list has not been finalised and 
authenticated, the question as to the amount due from the assesses in respect of his 
property would be at large and the same should be decided by a civil Court if a dispute 
between the assesseo and the Municipality becomes the subject matter of a suit. In 
such a case Mr. Kotwal says the Municipality should be given an opportunity to 
prove that the amount claimed by them is properly assessed. The rules for the 
imposition of the taxes have been duly published and brought into force and the 
preparation of the assessment list means nothing more than working out these rules 
in reference to the properties of the individual assessees. In support of this argument 
Mr. Kotwal has referred us to a decision of the Judicial Commissioners of Sind in 
Karsondas v. Karachi Municipality. It is true that this judgment supports 
Mr. Kotwal’s oontention; but, with respect, we are not prepared to accept the view 
expressed in this judgment. The provisions with regard to the imposition of taxes 
and the assessment of and liability to rates on buildings which are contained in chap. 
VII of the Municipal Boroughs Act are self-contained, and by s. 81 a special tribunal 
has been authorised to deal with the disputes between the local body and the asses- 
sees. When these disputes are thus settled by the special tribunal, the decision 
of the special tribunal is open to be challenged before the appellate Court constituted 
under s. 110 of the Act; and entries made in the assessment list as a result of the 
appellate judgment are made final under s. 111 of the Act. When Legislature consti- 
tutes a special tribunal to deal with a special class of disputes, we do not think it 
would be appropriate to the ordinary civil Court to deal with those disputes. It is 
quite true that under s. 203 of the Act it would be competent to the Municipality 
to have recourse to a regular suit to recover the assessment in lieu of the special 
process for recovery permitted under chap. VIII. But that would not justify a 
claim by the Municipality that the civil Court should deal with the disputes which 
would have arisen under s. 81 if the proper procedure had been followed by the 
Municipality in due course and that the civil Court itselfshould virtually finalise the 
assessment list and put ite seal of authentication on it. In our opinion, therefore, 
if the procedure laid down in ss. 80 and 81 is not followed by the Municipality in 
preparing and finalising the assessment list, the list that they may have prepared 
ew parte under s. 78 would not be a valid list. 

In this connection we must now examine some of the decisions which have been 
cited at the bar. Strong reliance has been placed by Mr. Kotwal on the judgment of 
this Court in Ambalal Sarabhat v. Ahmedabad Municipality! The assessee in the 
said case had challenged the validity of the Municipal assessment on two grounds. 
He alleged that the assessment list had not been authenticated as required by s. 65(4) 
of Bombay Act II of 1884, and in preparing the assessment list the Municipality 
had not complied with the requirements of r. 74 framed by them. This rule had 
specified certain dates on which the material steps in regard to the kt aa and 
finalisation of the assessment list had to be taken by the Municipality, and the 
assessee’s case was that though the steps mentioned in the said rule had been taken, 
they had not been taken on the dates mentioned in the rule. This irregularity, 
according to the assesseo, made the assessment invalid. Mr. Justice Shah who 
delivered the judgment of the Bench accepted this contention of the assessee. He 
held that the rule bound both the Municipality and the assessee and that non- 
compliance with that rule entitled the assessee to recover ‘what had been levied by 
way of house and property tax in excess of what was payable at the beginning of the 
year. In other words Mr. Justice Shah took the view that it was incumbent upon the 
Municipality not only to take the several steps as mentioned in r. 74, but to take 
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them on the dates specified in the rule itself. In this connection we may point out - 
that on very similar facts a contrary view was taken in The Queen v. Ingall, to which. 
we have already referred. As to the objection that thelist had not been authenticat- 
ed, Mr. Justice Shah observed that it may be that if the list is not signed it could 
not be accepted as conclusive evidence as provided by sub-s. (6) of s. 65. (The 
provisions of this sub-section are similar to those of sub-s. (6) of s. 81 with which we 
are dealing). Mr. Kotwal says that the view of Mr. Justice Shah clearly was that the 
failure to get the assessment list signed and authenticated means nothing more 
than that the Municipality would not be entitled to treat the list as conclusive under 
Sub-s. (6). Prima facie, the observations made by Mr. Justice Shah do appear to 
. support Mr. Kotwal's contention. But it must be remembered that in Ambalal’s 

case the substantial and the important part of the procedure had been followed. 
The assessment list had been duly published, objections had been invited, and when 
they were received, they had been considered by the standing committee, and all 
that the Municipality failed to do was to obtain the formal signature to and authenti- 
cation of the list which had been finally prepared as a result of the decision of the 
standing committee. We must, therefore, read the observations of the learned 
Judge as applicable only to the failure of the Municipality to comply with the formal 
and somewhat non-substantial part of the procedure. With very great respect to 
the learned Judges who decided this case, we would however like to express our 
doubt as to whether even this formal failure would not make the list invalid. 
Besides, it is clear that this observation was olearly obiter. The assessee had suc- 
ceeded on the other ground raised by him under r. 74 and it was really unnecessary 
for the assessee to rely in addition on the ground that the list was not signed or 
authenticated. In the present case the position is very much worse. In fact the 
whole of the procedure contemplated by ss. 80 and 81 has been dropped by the 
Municipality, with the result that the assessment list prepared ex parte under s. 78 
has never been examined by the standing committee, has never been submitted to the 
assessees for making their objections and it has never been finalised at all. We do 
not think that the observation on which Mr. Kotwal relies could be extended to the 
present case. 

Mr. Kotwal has also relied upon certain observations made by Mr. Justice Dixit 
who delivered the judgment of the Bench in Subbappa Mallappa v. Bonns In 
this case the Court had to deal with the effect of the provisions of s. 84(2) of Bombay 
Act XVIII of 1925. The assessment list had been published on March 31, 1939. 
Objections filed against this list were not considered until August 1939, and it would 
appear that the list was not finalised and authenticated until October 1939. On 
these facts the assessee contended that his liability would not arise in the official 
year commencing on April 1, 1939, because the list had not been finalised on 
that date. This plea was rejected by Sen and Dixit JJ. who held that the Municipal 
claim to recover the increased taxes as per the revised assessment list which was 
published on March 31, 1939, could be enforced in the official year 1939. It 
would at once be noticed that this decision was based on the provisions of s. 84(2), 
which in terms applies the provisions of s. 81 to the new assessment lists prepared 
under s. 84, and s. 81(6)(4) in clear terms provides that the assessment list when 
finalised and authenticated is conclusive evidence for the purposes of the rate for 
which the assessment list has been prepared in any official year in which such list is 
in force. In other words, as soon as the assessment list is duly authenticated, it takes 
effect not from the date of authentication but from the date on which it is brought 
in force. This in fact was the view taken by the learned Judges, and with respect 
there can be no possible quarrel with this view. In dealing with the arguments, 
however, Mr. Justice Dixit referred to the contention urged by the assessee that the 
assessment list does not become effective until it is made final, i.e. until after the 
objections are considered and amendments made as contemplated by s. 81(3)(c) 
and after the result of an appeal or a revision, if any, under s. 110, and he added that 
they were unable to accept this contention. Mr. Kotwal says that this observation 
shows that the assesseo's liability to pay the tax arises independently of the objections 
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: or the disposal of the objections, and so he argues that even if the Municipality failed 
to comply with the provisions of ss. 80'and 81 of the Act, that would not wipe out the 
assessee’s liability which arises as soon as the assessment list is prepared under s. 78 
of the Act. We take the view that the observation on which Mr. Kotwal relies 
should be read in its context, and if it is so read, it does not support Mr. Kotwal’s 
contention. With respect, we must point out that this aspect of the matter did not 
arise for decision before the Court and the only question which they had to decide 
was whether the assessee's liability to pay the tax arose only as on the date when 
all the objections urged by him against the assessment list had been finally disposed 
of; and as we have pointed out, what the learned Judges decided was, the liability 
can be enforced in the official year in which the list in question is in force. In fact 
the procedure laid down by ss. 81 and 82 had been duly complied with and there was 
therefore no occasion to consider the effect of non-compliance with the said sections. 

Then there are two other decisions to which our attention has been drawn by 
Mr. Desai on behalf of the assessee. In Sholapur Municipality v. Governor-General 
Mr. Justice Lokur, while dealing with the provisions of s. 82(3) of Bombay Act XVIII 
of 1925, observed that a clear distinctionis made between, the imposition of taxes and 
the lability to rates on buildings or lands. In his opinion, the preparation of an 
assessment list is incumbent on the Chief Officer, and after objections are heard the 
list is to be finally settled and authenticated as required by s. 81(4). It is the assess- 
mentlist thus prepared and authenticated that gives rise to the liability of the assessee. 
No doubt the learned Judge has stated that it clearly appears from s. 78 that the 
preparation of the assessment list is essential to the arising of the debt, and it is only 
those properties which are included in the list that are liable to pay the tax as set 
out therein. This observation must be read in its context. Mr. Justice Lokur 
was not dealing with the non-compliance of'ss. 80 and 81 of the Act, and, therefore, 
it was not necessary for him to consider whether it was essential for the Municipality 
to follow the procedure prescribed in these sections before they could enforce the 
liability of the assessee to pay the assessment. This judgment merely emphasises 
the fact that the preparation of a proper list under s. 78 is an essential part of the 
procedure which the Municipality must adopt before the assessee’s liability to pay 
the rates can validly arise. 

Then there is a judgment of Chagla C. J. in Shantaram Balaji v. Vengurla Munci- 
paliiy,? where the learned Chief Justice was dealing with ss. 65 and 72(2) of Bombay 
Act III of 1901. The argument that it was incumbent upon the Municipality to 
prepare the assessment list prior to the official year which commences from April 1 
was rejected by the learned Chief Justice because he held that the mere fact that the 
rule fixes the date on which the liability arises does not necessarily mean that the 
quantum of the tax has to be determined prior to April 1 every year and the Legislature 
had made the position perfectly clear by s. 67(2) of the Act. Under that section the 
provisions of ss. 64, 65 and 66 areto be applicable every year as if a new assessment 
list had been completed at the commencement of each year. ‘The corresponding 
provisions in Bombay Aot XVIII of 1925 with which we are dealing are ss. 80, 81 
and 82. With respect, we are in agreement with the views expressed by the 
learned Chief Justice in his judgment. Incidentally, we may point out that the 
learned Chief Justice in Shantaram's case and Mr. Justice Sen and Mr. Justice Dixit 
in Subbappa's case have referred to the judgment of Mr. Justice Shah in Ambalal 
Sarabhai v. Ahmedabad Municipality in terms which would suggest that they felt 
some doubt about its correctness. 

In this connection we may with advantage refer to two English decisions. In 
The Queen v. Chorlton Union? the Court was dealing with ss. 17 and 21 of the Union 
Assessment Committee Act, 1862. These sections required that if a valuation list 
for & parish was altered by the Assessment Committee, it should be deposited by the 
Committee for inspection. In fact the altered valuation list with which the Court 
was concerned had not been so deposited by the Assessment Committee, and the 
question which: arose for decision was whether the failure of the Assessment Com- 
mittee so to deposit ‘the altered valuation list rendered the said list invalid. It 
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was contended by the assessee that by the want of deposit and notice the overseers 
and other parties aggrieved had no opportunity of objecting under s. 18 and of 
appealing under s. 32 and so the list and the orders based upon it should be held 
to be invalid. This contention was accepted, - presumably on the ground that 
compliance with the requirements of ss. 17 and 21 was a condition precedent to the 
validity of the valuation list. A somewhat similar point under s. 18 of the same 
Assessment Act of 1802 was raised in Assessment Committee of Reigate Union v. 
South-Hastern Railway Co.1 In this case the Assessment Committee had approved 
of the supplemental valuation list before the expiration of the period of 28 days from 
the date of the public notice of the deposit of the list mentioned in s. 18(7). The 
Court of Quarter Sessions held that the list coull not be said to have been duly approv- 
ed and was not, therefore, legally in force as a supplemental valuation list for the 
parish. The Assessment Committee challenged this view, but they failed because, 
as Lord Coleridge O. J. observed, (p. 415), : 

**..'The approval of the valuation list by the committee before [the expiration of the 
twenty-eight days deprived the respondents of a right of objection to the list which they would 
otherwise have had." 

It would thus appear that failure to comply with the provisions of the Union Assess- 
ment Committee Act which are very similar to the provisions contained in ss. 81 and 
82 of Bombay Act XVIII of 1925 was held to make the assessment list invalid. 

In our opinion, therefore, the assessment list which the Municipality seek to enforce 
against the plaintiff in the present case is invalid and the plaintiff is entitled to 
claim a refund of the excess amount paid by him under protest. 

That takes us to the next question as to whether r. 3(2), which has been framed 
by the Municipality for levying the assessment on factory buildingsand on the 
strength of which the Municipality purported to make & claim against the plaintiff, 
is ultra vires. It would be convenient at this stage to refer to the material rules in 
some detail. The Municipality had decided to adopt the basis of the annual letting- 
value while levying the property tax on all buildings situated within their jurisdiction. 
Rule 2 lays down the principles in accordance with which the annual letting-value 
of buildings and lands would have to be fixed. The first five sub-rules under r. 3(1) 
deal with the residential buildings divided into five different classes. The first 
class of buildings is bungalows, houses and shops which are let, and the principle laid 
down is that the rental actually realised in each case should be considered to be the 
annual letting-value unless the Chief Officer has reason to believe that the said rental 
does not represent the correct letting-value. Class 2 consists of buildings which are 
sub-let, and in the case of this class the rent paid by the occupiers has to be taken 
to be the annual letting-value. Class 3 consists of buildings part of which is let and 
part is used by the owners, and it is provided in respect of such buildings that the 
letting-value of the portion occupied by the owners shall be determined in the light 
of’the rent derived from the portion which is let and in the light of the size and the 
use of the premises occupied by the owner. Class 4 consiste of bungalows, shops and 
houses which are used by the owner, and it is provided that the annual letting-value 
of these shall be determined in the light of the rental recovered from adjoining 
buildings by their respective owners. The last class deals with buildings occupied 
by the owners where no data about the rental are available, and in respect of such 
buildings it was provided that the annual letting value of the building shall be five 
per cent. of the cost of superstructures and of the value of the site. Thus it would be 
seen that the principles which have been laid down by r. 3(1) in respect of non-factory 
buildings take cognizance of different kinds of buildings and provide for appropriate 
principles to be applied to them. As regards the factory premises, however, r. 3 (2) 

rovides that the annual letting-vàlue of these premises shall be determined on the 
ollowing scale, namely :— 





Area Annual letting-value. 
Built area (each storey) Mill and factories working for Factories working for the 
the year. Rs. 40 for 100 season (6 months). 


4 sq. ft. Rs. 25 for 100 sq. ft. 
open space Rs. 2 for 100 sq. ft. 
s Hs.1 8 0 for 100 sq. ft. 





: 1 [1894] 1 Q. B. 411. 
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The Municipality had decided that 20 per cent. of the annual letting value thus 
determined should be recovered as the consolidated property tax from the factory 
premises. It is important to remember that these rules have been in force in Amalner 
from 1929 substantially in the same form. It is quite true that the rates have been 
increased and so has the percentage been increased in ixing the tax. But the 
principles applied in determining the annual letting-value have not been altered in 
the main. In other words since 1929 the Amalner Municipality has classified the 
non-factory buildings into different classes and worked out their annual letting-value 
by reference to different principles. But as regards the factory premises the Munici- 
pality has always applied the rule that the annual letting-value should be deter- 
mined by reference to the built area or open area though the amount chargeable for 
suoh a specified area in determining the annual letting-value has been changed from 
time to time. The extent of the increase made by the present rules would be realised 
if it is remembered that whereas for the plaintiff's factory buildings he was liable to 
pay Rs. 10,400-10-0 under the old rules for the four taxes (house tax, general bhangi- 
patti, drainage tax and lighting tax) he is now made liable to pay Rs. 48,370 as one 
consolidated tax. There is no doubt that the tax has been considerably increased. 
But that clearly is a matter within the competence of the Municipality and the 
increase in the tax by itself would not justify the plaintiff's contention that the rule 
is ultra vires. Besides, we cannot ignore the fact that according to the Municipality - 
the factories in Amalner have been making much larger profits during recent years. 
It would appear from the judgment of the trial Court that rule 3(2) was attacked 
principally on the ground that it was capricious, arbitrary and unreasonable. It 
does not appear to have been urged before the learned trial Judge that the rule was 
ultra vires of the local body itself. Before us the emphasis has considerably shifted. 
The principal argument urged before us by Mr. Desai on behalf of the plaintiif- 
company has been that the rule in question is ultra vires the Municipality, though he 
has also supported the finding of the learned Judge that it is also arbitrary, capricious 
and unreasonable. In dealing with the argument that the rule is arbitrary, capricious 
and unreasonable, it would be necessary to remember the principles laid down by 
Lord Russell C. J. in Kruse v. Johnson. After all the local authority has been given 
jurisdiction by the Municipal Boroughs Act to impose taxes and they must be presum- 
ed to be the best judges ae to the reasonableness of the tax which they wish to 
impose. The P adis conferred on the Municipality is also subject to two important 
checks and safeguards. The rules that the Municipality may make under s. 75 and 
the list that they may prepare under s. 78 are published and objections are invited 
from the citizens concerned. So that at both the stages the citizens are given a voice 
in the matter. Besides, there is the overriding safegnard provided by the Act by 
insisting upon the sanction of the local Government before the original rules framed 
under s. 75 can take effect, Therefore, in our opinion, it is not aa if the Municipality 
are given. unfettered discretion to increase the taxes at their sweet will. In dealing 
with the argument that the rules framed by the Municipality are ultra vires this 
position must not be ignored. 

There is another circumstance which also must be taken into account. As I 
have already mentioned, the principles laid down by the rules in determining the 
annual letting-value of the buildings havesubstantially remained the same from 1929 
onwards. These rules were submitted to thesorutiny of the standing committee to 
which were oo-opted five representatives of the citizens. Objections were invited 
+o these rules and these objections and the opinions of the representatives of the 
citizens co-opted in the standing committee were duly considered by the standing 
committees. It is significant that there has been no objection either from the citizens 
or from the members co-opted to the standing committee to the principles enunciated 
in the rules. The only objection which was raised was to the amount of the increase 
contemplated by the Municipality. It is true that if the rules are wlira vires, the 
fact that they have not been challenged at the preliminary stage on the present 
oceasion or even that they had not been challenged during all the time that they 
have been, in force since 1929 would not help the Municipality ; but in dealing with 
the argument that the rule is arbitrary or capricious this fact is not wholly irrelevant. 
We would, therefore, not be prepared to hold that the rule is ulira vires because 
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it permits of a very large increage in the tax payable by the factory buildings. 

The argument urged for the plaintiff, however, is that having adopted the annual 
letting-value as the basis for determining the valuation of the factory buildings, 
r. 3(2) provides for the method of determining the said value which is inconsistent 
with the basis of the annual letting-value itself. This argument may be stated 
in another form. Whereasinthe case of non-factory premises distinction has been 
made between different kinds of buildings, no such distinction has been made in 
regard to the factory premises themselves. The character and the quality of the 
buildings, the special amenities available to them, as for instance the proximity or 
the distance from the railway station, the use to which they may be put and all other 
points of distinction between these factory premises have been ignored when r. 3(2) 
provides for one uniform method of ascertaining their valuation by reference to the 
extent either of the built area or of the open area in question. In examining this 
argument it is necessary to refer to the definition of the expression "annual letting- 
value" on which the whole argument is based. Section 3(Z) defines annual letting- 
value as meaning the annual rent for which any building or land might reasonably 
be expected to let from year to year. Mr. Desai contends that when the Municipality 
accepts the basis of the annual letting-value for determining the valuation of the 
factory buildings for the purpose of assessment, it is absolutely incumbent upon 
the Municipality to consider the case of each factory building by itself in order to 
determine what its annual letting-value would be, and in so far as r. 3(2) authorises 
the Municipality to determine the valuation of all the factory premises on one flat 
and uniform basis, it is clearly inconsistent with the meaning of the expression “annual 
letting-value" and as such it must be held to be ultra vires. In support of his argu- 
ment Mr. Desai has relied upon the observations of “Ryde on Rating” that the 
ascertainment of rateable value depends upon the construction of a statutory defini- 
tion, and the precise words of that definition must be the sole criterion (8th edn., 
p. 207, para. 244). Prima facie the argument undoubtedly looks very attractive. 
The part played by the hypothetical tenant in determining the annual letting-value 
as thus defined is well known to the law of rating. It is in reference to the rent 
which this hypothetical tenant may reasonably be expected to pay for the building 
in question that the valuation has to be determined on the basis of the annual letting 
value. In Poplar Assessment Committee v. Roberts! Lord Atkinson L. J. observed 
(p. 107): 

** ,. This tenant has been, therefore, appropriately styled the * hypothetical tenant,’ and so 
unreal may his existence be that the owner-in-fee of the hereditament, who is in beneficial oc- 
eupation of it, may play the part of the hypothetical tenant, ready to pay the annual rent men- 
tioned in the statute for his own property. This imaginary rent is not to be confounded with 
the rent which an actual tenant in possession in fact pays. It may naturally be assumed that 
the hypothetical tenant would take this latter into consideration, along with many other things, 
including the capacity of the hereditament and its adaptabilities, in calculating the amount of 
the rent, he might be expected to pay; but the actual rent paid by the actual tenant is not, and 
cannot be, treated as a measure of, or a substitute for, the hypothetical rent which conceivably 
might be expected from a hypothetical tenant. It therefore appears to me that where you find 
a statute dealing exolusrvely with actual rent paid by actual tenants actual increases of such 
rent evictions from the hereditament in respect of which the actual rent is paid, and the interest 
paid by the mortgagors of such a hereditament, the natural conclusion to arrive at is that this 
statute was not designed or intended to deal with the rating of hereditaments at all. ” 
Similarly, Lord Parmoor observed that rateable value is an assumed value based on 
an assured rental. Therefore, there can be no doubt that it would be competent to 
the Municipality to work out the valuation of the factory buildings on the basis of 
such a hypothetical tenant. It may also be pointed out that in determining the 
amount which a hypothetical tenant would be expected to pay in respect of any 
building, the local body is free to exceed the maximum standard rent which may 
have been fixed by any such restriction laws (vide Gulam Ahmed Rogay v. Bombay 
Municipality?) Under s. 75 it is in the discretion of the Municipality to adopt either 
the capital value or the annual letting-value. In terms the Explanation to s. 75 
which gives this option to the Municipality refers only to lands and not to buildings , 
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But there can be no doubt that even as to buildings the Municipality may adopt 
either of the two methods of valuation. The capital value is usually determined 
by applying the contractor’s test, i.e. the interest on cost which a contractor would 
require if he provided the land and buildings for their present occupier. As observed 
by “Ryde on Rating,” this test must be not what the contractor would demand, but 
what he would be likely to get, and the reasonable expectation of the contractor 
is a rough test and some prima facie evidence, capable of being cut down by evidence 
on the other side, but not altogether to be put out of sight (9th edn., p. 288). 
Under this method you take into account the value of the land on which the building 
is constructed and the value of the building itself. It is not seriously disputed that 
in, some cases where the annual value has to be determined it would be permissible 
to employ the contractor’s test in the process of such determination. In other words, 
it would be legitimate to ascertain the value of the building by applying the contrac- 
tor’s test and then to lay down that the particular rate of interest on the capital 
value should be taken as equivalent to the annual letting-value. Mr. Desai, however, . 
says that in deciding the question of the annual letting-value of the factory buildings 
it is not permissible to the Municipality to rely solely on the extent of the built area. 
This basis, says Mr. Desai, is blind. It does not take account of the several pointe 
on which one building may be distinguished from another, and according to Mr. Desai 
this basis is altogether unjustified. We do not think it would be correct to say that 
the method of determining the value of the property by reference to the extent of 
the property is altogether unknown to the law of rating. The Madras District 
Municipal Act, V of 1920, for instance provides for this method in dealing with lands 
not built upon. Under s. 81(3) the Municipal Council may, in the case of lands 
which are not used exclusively for agricultural purposes and are not occupied by, or 
adjacent and appertenant to, buildings, levy those taxes at such percentages of the 
capital value of such lands or at such rates with reference to the extent of such lands 
as tt may fix. That is to say, in respect of lands falling under s. 81(3) it would be 
competent to the Municipal Council to fix the valuation of these lands at rates solely 
with reference to the extent of such lands. Similarly, under s. 02(7) of Burma 
Municipal Act, III of 1898, the Municipality is authorised to impose & tax on lands 
covered by buildings at a rate not exceeding three pies per square foot per annum, 
or, if the lands are covered by a building of two or more storeys, at a rate not exceed- 
ing four pies per square foot per annum. It would thus benoticed that the method 
of determining the valuation of the property on the basis of the extent of the property 
is not altogether unknown to the law of rating. In M. & S. M. Ry. Co. Lid. v. 
Municipal Council, Bezwada,* the Court had to consider the effect of the proviso to 
8. 82(2) of the Madras Municipal Act, V of 1920. In dealing with the said question 
Somayya J. observed that in the case of lands which cannot ordinarily be let, the 
Legislature does not evidently wish to confine the rating authority to the one method, 
viz. of taking 6 per cent. of the capital value as the rental value, but it leaves it to 
the rating authority to find the letting value by any of the methods known to law 
and apply that test which is applicable to the facts of a particular case. The rating 
authority may take the capital value basis or it may take the profit basis or it may 
find the rental value by some other method. It is left freeto adopt that method 
which is suitable to the facts of each case. The same case had gone to the Privy 
Council in M. & S. M. Railway v. Bezwada Municipality? and it was urged before 
them that the proviso to s. 82(Z) authorised the determination of the annual value 
on the basis mentioned in the proviso only in respect of the two classes of property 
included therein. The argument was that in so far as the said method had been 
applied in respect of the properties not included in the proviso and assessment deter- 
mined on that basis, the whole of the assessment was ilegal Their Lordships of 
the Privy Council rejected this argument and they held that though the properties 
with which they were concerned did not fall within the proviso, they did not read 
the proviso as laying down that the method of calculating the valuation mentioned in 
the proviso was by necessary implication excluded while dealing with the properties 
outside the proviso. In their Lordships’ view the assessing authority was left 
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unfettered as to the manner in which they might determine the capital value of the 
properties outside the proviso. In the result they concurred with the judgment of 
the Madras High Court and dismissed the appeal. In other words, this decision 
shows that the method of fixing rates by reference to the extent of the property is 
recognised in the law of rating and can be applied by Local Bodies if they so choose. 
In this connection it may also be relevant to refer to the observations made by A. L. 
Smith L. J. in Liverpool Corporation v. Llanfyllin Assessment Committee This 
is what Smith L. J. said about the rule of thumb which can legitimately be adopted 
in levying assessment against hereditaments like those with which we are concerned 
in the present appeal (p. 20) : 

“Tt is familiar Jaw that, where a hereditament can be compared with other hereditaments 
of a like nature which are the subject of letting, its rateable value may be arrived at by shewing 
what rent tenants from year to year will in fact give for such hereditaments; but a difficulty in 
rating law arises with regard to hereditaments which cannot be compared with other similar 
hereditaments so as to ascertain the rent which a tenant will actually give for them. Therefore, 
inasmuch as a rateable hereditament cannot be allowed to escape from being rated because no 
such comparison can be made, in such cases it has come to be a recognised position that the 
rent which a hypothetical tenant would give for the hereditament must be estimated in some 
other way. In a case like the present, where no profits are earned in the parish by the use of 
the hereditament, a rough way of arriving at the rateable value by rule of thumb, there being 
no other way available, is to see what the site and the construction of the works cost, and take 
a percentage on the capital amount so expended as representing the rent which a tenant would 
give.’ 

Now, in dealing with r. ; 3(2) we have to bear in mind the fact that the factory 
buildings have never been let and are not intended to be let, and it would, therefore, 
be very difficult if not impossible for the Municipality to obtain the usual data for 
determining the rent which a hypothetical tenant would pay in respect of them. 
In determining such rent, therefore, the Municipality may make calculations in 
several ways. They may consider the value of the buildings by adopting the capital 
value basis and then they may decide that the hypothetical tenant would reasonably 
be expected to pay as rent a certain percentage of the said capital value. If on 
examining the cases of all the factory Puil uildings within their jurisdiction the Munici- 
pality came to the conclusion that the rent which the hypothetical tenant may 
reasonably be expected to pay with respect to these buildings fits in with the rent 
which they have sized by adopting the flat and uniform principle underlying rule 3(2), 
we do not see why they should not adopt the said principle in respect of all the build- 
ings. It is very likely that all the factory buildings are alike in essential features, 
they are intended to be used for purposes which are alike, and it may be that the 
Municipality were satisfied that the principle enunciated by them in r. 3(2) on the 
whole works out as a fair basis for determining the valuation of the buildings in 
question. As I have already painted out, the method of fixing rates by reference 
to the extent of the property is not unknown to the law of rating, and in our opinion 
the Municipality would be justified in adopting this method if they came to the 
conclusion that 1t yielded a satisfactory result in deciding what rent the hypothetical 
or imaginary tenant would pay in respeot of these buildings. It would of course 
have been better if the Municipality had led some evidence to show what calculations 
they made and how they worked out the case of the hypothetical tenant before they 
arrived at this particular rule. But, in our opinion, we would not be justified in 
declaring the rule ultra vires unless we are satisfied that the rule is so completely 
inconsistent with the basis of the annual letting value that it must be held to be 
invalid. It is the plaintiff-company who challenge the rule as ultra vires and the 
onus would, in the first instance, be on them to show how itis ultra vires. No attempt 
has been made by the company to show that if the case of their buildings was dealt 
with in the light of the rent which a hypothetical tenant would be prepared to pay 
the resulting valuation would differ from the valuation determined by the rule in 
question. In fact it is very significant that though the plaint has attacked the 
rule on several grounds, it is not even alleged that the rate actually levied under 
the said rule is excessive or unreasonably high. We must, therefore, hold that it 


1 [1899] 2 Q. B. 14. 


410 THE BOMBAY LAW REPORTER. [vozr. nrv. 


has not been shown by the plaintiff that r. 3(2)is ultra vires forthe reason that it is 
inconsistent with the basis of annual letting-value adopted by the Municipality 
under s. 75. Incidentally it may be mentioned that the rule in question has been 
in force for many years and we are told that a similar rule has been adopted by 
other Municipalities in the State. 

Besides, this was not the principal attack made against the rule by Mr. Desai before 
us. His principal attack was on the ground that the rule is outside the competence 
of the Municipality, and in support of this plea he relied upon the provisions of s. 58(7) 
of the Act. Now, s. 58 confers upon the Municipal Boroughs the power to make 
rules, and s. 58(j) is the section under which all the rales in question have been made 
by the Municipality. Under s. 58(j) it is competent to the Municipal Borough 
to make rules as to the time at which and the mode in which taxes shall be levied or 
recovered or be payable. And Mr. Desai says that the mode in respect of which 
rules can be framed by the Municipality cannot refer to the basis for making the 
valuation ofthe buildings. We do not think that Mr. Desai is right in this contention. 
In our opinion, the expression “the mode in which taxes shall be levied” may well 
include the steps which are necessary to be taken in ascertaining the valuation of 
the properties and determining the tax payable in respect of them. Section 75 
which prescribes the procedure preliminary to imposing taxes requires that the 
Municipality should rnt by & resolution the taxes which they propose to levy and 
approve rules prepared for the purpose of ol. (j) o£. 58. This section further provides 
that the resolution to be passed and the rules to be approved should specify amongst 
other things the basis to be adopted for determining the valuation of the buildings 
or lands or both. There is, therefore, no doubt that it. would be perfectly 
competent to the Municipality to make a rule providing for the basis in ascertaining 
the valuation of the buildings, and this basis is either the capital value or the annual 
letting-value. Mr. Desai concedes that the Municipality can and in fact must decide 
what basis it wants to adopt. But Mr. Desai contends that once the basis is thus 
determined, it is not competent to the Municipality to lay down any principles for 
working out this basis. That, according to Mr. Desai, is the function exclusively 
assigned to the Chief Officer under s. 78. It is clear that under s. 78 the Chief 
Officer can ask some other Municipal officer to prepare an assessment list, and Mr. Desai 
had to concede that it would be competent to the Chief Officer to lay down principles 
for the guidance of the other officer whom he may ask to prepare the assessment list. 
But he says that when the Municipality itself laid down the rules, it virtually tres- 
passed upon the exclusive jurisdiction of the Chief Officer. Mr. Desai invited our 
attention to the fact that in Act ITI of 1901, s. 63, which corresponded to present 
8. 78, it was the Municipality that was required to cause an assessment list to be 
prepared. Instead of the Municipality now s. 78 refers to the Chief Officer, and the 
whole basis of Mr. Desai’s argument is, what may be competent to the Chief Officer 
to do is outside the competence of the ‘Municipality itself. We are not prepared to 
accept this argument. The reason why “the Chief Officer" was used for ''the 
Municipality” in s. 78 is not very difficult to find. If it was the Municipality that 
had to get the assessment list prepared under s. 78, the Municipality would necessarily 
have to do it by means of a resolution and that made the procedure unnecessarily 
cumbrous. That is why it was left to the Chief Officer instead of the Municipality 
to cause an assessment list to be prepared. When Mr. Desai seeks to make the 
Chief Officer a persona designata authorised to perform the special duties mentioned 
in s. 78, his argument overlooks the faot that the Chief Officer is not expected to do 
the work of preparing the assessment list himself, but in terms he is expected to get 
such a list prepared by some other Municipal servant. Therefore, in our opinion, 
apart from s. 58(j) it would be perfectly competent to the Municipality to lay 
down principles for the guidance of its officers in preparing the assessment list 
under s. 78. In other words the impugned rule would be valid even if it is not in 
terms justified by s. 58(j). If the Chief Officer while asking his subordinates to 

ini rad the list could give such guidance, we see no reason why the Municipality 

ould not. Mr. Desai bas drawn our attention to s. 81, sub-ss. (2) and (3), 
and s. 84(7) to emphasise the fact that throughout it is the Chief Officor who is men- 
tioned and not the Municipality. That no doubt is true; but the reference to the 
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Chief Officer in these sections cannot, in our opinion, denote that the Chief Officer 
alone can guide his subordinates in preparing the assessment list and not the Munici- 
pality. It may also be mentioned that if this objection is good, it renders all the 
rules invalid; because on Mr. Desai's contention all that the Municipality could do 
is to say whether they adopt the capital value or the annual letting-value as the 
basis under s. 75, and when that is done, the rest of the work must be left exclusively 
and solely to the Chief Officer. We do not think this contention is sound. Mr. Desai 
has sought to derive some assistance in support of his contention by reference to the 
judgment of this Court in Prithviraj v. Lonavala Municipality) This case, however, 
can have no application to the facts before us because the rule with which the Court 
was there concerned delegated the powers of the standing committee to the president 
and as such was olearly ultra vires. In our opinion, therefore, r. 3(2) framed by the 
Amalner Municipality is not ultra vires as alleged by the plaintiff. 

The result is, we confirm the decree passed by the trial Court by which he declared 
that the claim made by defendant No. 1 under its bill No. 3 was illegal and void and 
directed defendant No. 1 to pay to the plaintiff the'amount of Rs. 18,934-11-0. We 
would, however, modify this part of the decree by reducing the rate of interest from 
6 to 4 per cent. The other part of the decree by which the learned Judge declared 
that r. 3(2) of the General Property Tax Rules is illegal and by which he issued an 
injunction restraining defendant No. 1 from making a claim or demand on the strength 
of the said rules for subsequent years is set.aside. Since the appeal has partly 
succeeded, we think the best order as to costs would be that parties should bear 
their own costs throughout. 

C.A.: Rule discharged. No order as to costs. 


Vyas J. One of the questions raised and argued before us in this appeal is whether 
the assessment-list prepared under s. 78 of the Bombay Municipal Boroughs Act, 
1925 (Bom. Act XVI of 1925), which does not state the valuation on which the 
property to be rated is assessed and which is not subjected to the procedure referred. 
to in ss. 80 and 81 of the Act, is a valid assessment-list so as to create a liability on 
the tax-payers to pay the property rate. Mr. Kotwal for the appellant Municipality 
contends that it is a valid list and submits that thenon-mention of the valuation of 
property (vide s. 78(2)(d) ) and non-compliance with the provisions of ss. 80 and 81 
are matters of mere irregularities which would not render the assessment-list & 
nullity. On the other hand Mr. Desai for the respondent mills says that the assess- 
ment-list prepared under s. 78 is only a draft list or provisional list which becomes 
conclusive and effective only after compliance with the procedure provided by ss. 80 
and 81, that therefore the provisions of ss. 80 and 81 must be considered to be 
imperative and not merely directory provisions and that the non-mention of the 
valuation of the property as required by cl. (d) of sub-s. (7) of s. 78 is a defect not 

ing a mere matter of form, but an infirmity which goes far deeper and cuts 
at the root of the fundamental basia of the assessment of the property rate, without 
which basis the tax-payers will not be in a position to understand how the rate is 
levied and will not therefore be able to object to the rate. Liberty of & tax-payer 
to object to the assessment-list is an integral part of the scheme of the Act and the 
effective exercise of that liberty is seriously affected by the omission to mention the 
valuation of property in the list made under s. 78. 

The assessment-list in this case is exhibit 68, and it is clear that the column No. 22 
in it is blank. In other words, the valuation of property to be rated is not stated, 
although s. 78(1)(d) requires that it shall be stated. It is also an admitted position 
in the case that no public notice of the list was given as required by s. 80 and therefore 
the persons claiming to be owners or occupiers of properties included in the list did 
not have an opportunity to inspect the list and make extracts therefrom. It is also 
admitted that no public notice as required by s. 81 for the making of objections was 
given, with the result that no objections from the tax-payers were received or heard 
and there was no authentication as required by s. 81(4). Now, in support of the 
Municipality’s contention that the above mentioned departures from the statutory 
provisions in respeot of the assessment of, and liability to, rates on buildings or 
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lands amount merely to irregularities which would not nullify the assessment-list, 
Mr. Kotwalhasrelied onthe case of The Queen against The Inhabitants of Fordham.! 
In that case, on July 3, 1838, a rate was made and allowed by the magistrates, duly 
published, and afterwards partially collected. In this rate the properties rated 
were not numbered aecording to the schedule annexed to the stat. 6 & 7 Will. IV, c. 96; 
but the numbers were for the most part wholly omitted, or else attached to the names 
of the occupiers instead of the properties. The columns intended for the number 
of votes were left entirely in blank. The names of many persons were inserted 
without any sums being carried out against them in the assessment. In many cases 
the column which should contain the name of the occupier was left entirely in blank, 
without even the word “ditto” under the name immediately preceding the blank ; 
and the column which should contain the arrears due or excused was improperly 
left in blank. The appeliants and others having refused to pay the sums for which 
they were therein rated, summonses were obtained against them August 7, 1838. 
The parties summoned appeared before the magistrates August 14, and three 
warrants of distress were granted, but not acted upon by the respondents, in conse- 
quence of their solicitor afterwards considering the rate bad and ‘void. The parish 
officers of Fordham, considering the rate of July 3 a nullity, on August 21 ensuing 
made another rate. That rate had various defects on the face of it also. No 
entry was made under the head (c) of “Amount not recoverable, or legelly excused.” 
On appeal by the poor of the parish of Fordham, thesessions, on preliminary objec- 
tions, quashed both the rates and referred the matter to the Court of Queen's Bench. 
The Court of Queen’s Bench affirmed the first rate and set aside the order of the 
sessions by which the first rate was quashed. As the first rate was affirmed, the 
order of the sessions regarding the quashing of the second rate was confirmed. 
Mr. Kotwal relies on this decision and argues that just as in that case the first rate 
was affirmed notwithstanding non-compliance with several particulars which were 
required to be stated by the form given in the schedule to the Act, so also here the 
assessment-list, exh. 68, made under s. 78 was good in spite of non-compliance 
with the provisions of ss. 78(4 Y(d), 80 and 81 of the Bombay Muni! al Boroughs Act, 
1925. Mr. Kotwal is not right in his submission. The section which came up for 
consideration of the Court of Queen’s Bench was s. 2 of the Act to regulate Parochial 
Assessments (6 & 7 Will IV, o. 96); ands.2 enacted that every poor-rate made 
after the period prescribed by that Act 

“shall, in addition to any other particular which the form of making out such rate shall re- 
quire to be sat forth, contain an account of every particular set forth at the head of the respeo- 
tive columns in the form given in the schedule to this Act annexed, so far as the same can be 
ascertained ; and the churchwardens and overseers, or other officers whose duty it may be to 
make and levy the said rate, or such a number of the said churchwardens and overseers or other 
officers as are competent to the making and levying of the same, shall, before the rate ıs allowed 
by the justioes, sign the declaration given at the foot of the said form; and otherwise the said 
rate shall be of no force or validity.” 


In construing the scope of the words “and otherwise the said rate shall be of no force 
or validity" Lord Denman C. J. said that those words applied only to the signing of the 
declaration and did not apply to the non-compliance with the particulars referred to 
in the earlier part of the section. His Lordship went on to say (p. 83) :— 

**.. . We shall do no violence to the language of the Act by confining the application of the 
clause in question to the case of non-signature of the declaration ; and no bad consequence will 
follow : though, whether it was worth while to attach so much importance to this ceremony," 
(i.e. ceremony of signing the declaration) *' it is not for me to say", 
and concluded (p. 88) : 


**,. The sessions, therefore, were wrong in quashing the rate of the 8rd of July; for, 
though the act requires the other particular provisions to be complied with, the nullity of the 
rate must attach only to the provision which comes last." 

Mr. Justice Patteson, agreeing with Denman C. J., observed that although the 
stat. 6 & 7 Will IV, c. 96, s. 2, did indeed provide that the rate "shall" contain 
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certain particulars, it did not lay down what was to be the consequence of omitting 
such partioulars, and said (p. 84) : 

**. ..We cannot say that the words ‘otherwise the said rate shall be of no force or validity’ 
apply to the whole : they must be taken to apply only to the case of & deolaration not being 
signed.” 

Mr. Justice Williams also shared the above view and said that the consequence of 
nullity of the rate would arise only on the omission to sign the declaration. 

Mr. Justice Coleridge's observations on the point are interesting. He said 
(p. 85) : 

“But, where the effect may be grammatically confined to the clause immediately preceding, 
and there is as good reason, so far as the language is concerned, for one interpretation as for the 
other, one may fairly look at the consequences of each interpretation, in order to determine the 
choice. Now in sect. 2 we find two distinct periods ; at the end of the latter comes the clause in 
question: it may, therefore, grammatically, be applied to the latter alone as well as to both. 
"Then, being at liberty to look at the consequences, we see that the doctrine contended for in 
support of the order quashing the first rate would lead to results most fatal to a large parish. 
Numerous requisites are prescribed ; and we see how unimportant some of them are: and it is 
said that the whole rate is null and void, if the form fail to satisfy any one of them. But, if 
you confine the clause to the last requisite, the enactment becomes so reasonable and easy in 
practice that one is glad to find the construction admissible.” 

The important point in the decision in The Queen against The Inhabitants of Fordham 
was that the nullity clause of s. 2 of the Act to regulate Parochial Assessments was . 
held to apply only to the non-signing of the declaration. But it is to be noted that 
the present case with which we are dealing isnot a case in which it could possibly 
be said that the statute does not lay down what is to be the consequence of non- 
compliance with the procedure of ss. 80 and 81. The statute does say (see s. 81(6)) 
that the entries in the assessment-list shall be conclusive only if the procedure provided 
by s. 80 and sub.ss. (1), (2), (2), (4) and (5) of s. 81 has been complied with. 
The words ''entries in the asseesment-list so authenticated and deposited" in sub-s. (6) 
of s. 81 necessarily presuppose the giving of public notices under ss. 80 and 81(1) 
and the making of objections (s. 81(2)), thehearing of objections (s. 81(3) ), authen- 
tication (s. 81(4)) and deposit of the authenticated list (s. 81(5) ). Clearly, therefore, 
in the words of Lord Denman C. J., we shall be doing “‘violence to the language of 
the Act" if we were to accept Mr. Kotwal’s submission that non-compliance with the 
provisions of ss. 78(Z) (d), 80 and 81 amounts to mere P deer and does not render 
the assessment-list a nullity. In the words of Mr. Justice Coleridge, in The Queen 
against The Inhabitants of Fordham, the nullity clause could be applied only to the 
non-signing of the declaration; but here it would be travesty of language to 
say that the clause “‘entries in the assessment-list so authenticated and deposited” 
(s. 81 (6) ) applies only to cls. (a), (b), (c) and (e) of sub-s. (Z) of 8.78. Infacts.78 
does not refer to authentication and deposit at all Here, therefore, we are dealing 
with a case where the conclusiveness clause in respect of entries in the assessment-list 
applies to the procedure provided by all the ss. 78, 79, 80 and 81, sub-ss. (1), (2), 
(3), (4) and (8). In the English case cited above, some of the “numerous requisites” 
which were prescribed by s. 2 which was construed were “unimportant,” and that 
circumstance weighed considerably with Lord Denman C. J. and Coleridge J. Here 
it need scarcely be said that the provisions regarding giving of notices, receiving and 
hearing of objections, amendment, authentication, etc. are all important provisions. 
Accordingly, The Queen against The Inhabitants of Fordham which has been pressed 
into service by Mr. Kotwal does not really help the appellant Municipality. 

The Queen v. Ingall! is also relied upon by Mr. Kotwal for the appellant Municipality. 
In that case the appellants were the occupiers of rateable property situate in a parish 
within the limits of the Valuation (Metropolis) Act, 1869. Section 42 of the Act 
enacts : 

“The overseers shall make and deposit the valuation list before June 1, ...and shall 
transmit the valuation list to the assessment committee not sooner than fourteen, and not later 
than seventeen, days after notice is given of the deposit of such list ;...the assessment com- 

mittee shall finally approve...the valuation list... before November 1; 
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and special sessions might be held at any time after November 30 and 
before January 1. The overseers of the parish of All Saints, Poplar, made 
and deposited & valuation list for that parish on September 27, 1876. On October 18, 
1875, the list was transmitted to the assessment committee of the Poplar Union. 
On December 7, 1875, at a meeting of the assessment committee to hear objections 
to the list, the appellants urged objections to the amounts at which their property 
was assessed and adduced evidence in support of the objections; and after duly 
weighing and considering the objeotions, the assessment committee altered the 
valuation of the said premises, reducing it from 6661. gross, and 5551. rateable, 
to 550l. gross, and 4601. rateable. The assessment committee approved the 
valuation, list as altered by them on January 4, 1876, and sent the list to be re- 
deposited on January 7, 1876, The eee gave notices of appeal to the assess- 
ment sessions before January 14, 1876. On January 21, 1876, the valuation 
list was finally approved by the assessment committee. On appeal it was held that 
the non-compliance with the various time limits for making, depositing, transmitting 
and approving the valuation list, as prescribed by s. 42 of the Valuation (Metropolis) 
Act, 1869, did not make the valuation list & nullity. Mr. Kotwal draws upon this 
authority for contending that the non-observance of the provisions of ss. 80 
and 81 of the Bombay Municipal Boroughs Act, 1925, would not make the assessment- 
list made under s. 78 of the Act a nullity. Mr. Kotwal must fail in his submission 
for the reason that the facts in the English case were materially very different. 
There the appellants had full opportunity of appealing to the assessment sessions 
upon the merits of the case and the list was confirmed after hearing their objections. 
There, in the words of Mr. Justice Mellor: “The real question" was, "whether the 
valuation list of the parish of All Saints, after it had been approved on January 
21, was a valid instrument,” and his Lordship held that it ought not to be treated 
as a nullity as the provisions of s. 42 of the Valuation (Metropolis) Act, 1869, 
regarding the time limits were, in his opinion, directory. His Lordship observed 
(p. 207) : 

“The more reasonable construction is to hold that the terms of s. 42 are only directory, and 
that the valuation list was, after its final approval, a valid instrument." ^ 
In other words, the provisions regarding time limits for making, depositing, trans- 
mitting, etc., of the valuation list were considered to be relatively unimportant and 
what was held to be of importance was that the objections to the valuation list were 
received, heard and considered and then, and not till then, the list was finally approved 
by the assessment sessions. In the case before us, the provisions of the Act violated 
by the Municipality are not provisions in respect of mere time limits, but are provi- 
sions regarding receiving, hearing and disposing of objections to the assessment-list — 
precisely the provisions in the nature of those which were observed (and not violated) 
in the English case. In our opinion, not only does this English case of The Queen 
v. Ingall not help Mr. Kotwal in his contention that the violation of the provisions 
of ss. 80 and 81 constitutes a mere irregularity, but effectively negatives his another 
submission that the assessment-list made under s. 78 is by itself, i.e. irrespective of 
compliance with the sections that follow, a valid assessment-list. The Queen v. 
Ingall is an authority for holding that the assessment-list becomes a valid instrument 
only after its final approval after the hearing and disposal of objections against it 
urged by the tax-payers. 

It is true that in Ambalal Sarabhai v. Ahmedabad Municipality! it was held by this 
Court that the absence of authentication on an assessment list, as required under 
8. 65(4) of the Bombay District Municipal Act, 1901, did not by itself render the levy 
of the tax illegal. But, in our opinion, to rely on this case in the present context 
for the purpose of contending that the non-observance of the procedure of ss. 80 and 
81 is not an illegality is to misapprehend the principle of its decision. What was 
held by Mr. Justice Shah sitting with Mr. Justice Crump was that the Municipality's 
failure to follow a certain procedure on, certain fixed dates, in accordance with rule 74 
of the rules framed by that Municipality, amounted, not to a mere irregularity, but 
to an illegality which vitiated the Assessment Register of the Municipality and 
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entitled the plaintiff, who was the property owner, to recover what was levied from 
him by way of house and property tax in excess of what waa payable by him at the 
beginning of the year. Mr. Justice Shah who disagreed with the two Courts below 
= the question as to the effect of the Municipality’s violation of r. 74 observed 
p. 52) : 

“Tf the rule is not ultra vires it is clear to my mind, from the provisions of this rule, that the 
intended increase in the house and property tax was to be notifled to the house-owners concerned 
before March 1. All objections to the proposed increase were to be lodged in writing in 
the Municipal office before March 15, and tbe investigation was to be completed before 
April 1 and the payment ofthe tax for the official year was to be considered due on that 
date. That is, in the present case, if the provisions of this rule had been duly followed, by 
April 1, 1911, all objections should have been considered and the amount payable for the 
year 1911-12 determined... The rule distinctly indicates that the amount payable for the 
year is the amount fixed at the commencement of the year. Unless the increased amount was 
determined in the manner contemplated by rule 74 the only amount that could be said to be due 
by the owner for 1911-12 was the amount which was fixed for the next preceding year. I do 
not see anything unreasonable in this rule, and if it is consistent with the provisions of the present 
Act, I am of opinion that it should be given effect to. If effect is given to it, it follows that 
the levy of the increased tax for the year 1911-12 was not justified.” 

Thus this decision cannot reinforce an argument that the Municipality's breaking 
away from the procedure prescribed by ss. 80 and 81 is just irregular and will not 
render the assessment-list à nullity. 

It is true, as I pointed out above, that while dealing with the point of want of 
authentication on the assessment-list Mr. Justice Shah said: “I do not see how the 
mere fact that the officer did not sign the list could affect the question as to whether 
the levy was legal or not; " but with very great respect, we are not able to see eye 
to eye with his Lordship in this regard. His Lordship’s view on the point is, in effect, 
directly contrary to the observations of Mr. Justice Mellor in The Queen v. Ingall 
(at p. 207) that the valuation list becomes a valid instrument, after its final approval. 
So long as it is not a valid instrament, the levy of tax under it must obviously be 
illegal. Now, on construction of sub-ss. (4) and (6) of s. 81 it would appear that the 
authentication of the list imparts finality to it or signifies ite final approval by the 
standing committee. Under sub-s. (3) the objections to the list are investigated 
by the standing committee and are disposed of. The decision of the standing 
committee is noted in a separate book maintained under sub-s. (2). If any amend- 
ments to the list are ordered by the standing committee, they are caused to be made 
in the list. The list so amended has obviously got to be finally approved, and that 
approval is signified by authentication of the list by the signatures of the Chairman 
of the Standing Committee and at least one other member of that committee. The 
persons authenticating the list have not merely to sign, but to certify that no valid 
objection has been made to the valuation and assessment contained in the list except 
in the cases in which amendments have been made in the list. Clearly, therefore, it 
would appear that the authentication of the list is not a mere mechanical act of signing 
the list, but signifies the final approval of the list by the standing committee after 
the objections to it have been investigated and dealt with by the standing committee 
under sub-s. (3). In Ryde on Rating, 8th edn., at p. 869, we find the following 
observations : 

“When the assessment committee have heard and determined all objections, and made such 
alterations, corrections and insertions as seem proper, they are to finally spprove the list," 
and for that proposition relianceis put on U. A.C. Aot, 1802, ss. 20, 21 and 14 Halsbury’s 
Statutes 536, 537. It is not until the stage of final approval of thelist is reached that 
the list can be said to be effective (Lipton, Ld. v. Shoreditch Assessment Committee). 
Similarly, after the standing committee have heard and disposed of the objections 
under sub-s. (2)(a) and made such amendments under sub-s. 3(c) as seem proper, 
they finally approve the list by authentication on it, and it is only after that stage 
is reached that the list which was provisional till then becomes conclusive and effec- 
tive. No tax can be legally levied in consequence of an ineffective or inconclusive 
list, and it must therefore follow from the spirit of the authorities—The Queen 
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v. Ingal. U.A.C. Act, 1862, ss. 20, 21, 14 Halsbury’s Statutes, 536, 537 and Lipton v. 
Shoreditch Assessment Committee—that the absence of authentication on the list 
would make tho levy of the tax under the Aot illegal. Accordingly we disagree, with 
great respect, with Mr. Justice Shah’s view, expressed in Ambalal Sarabhai v. 
ee Municipality, regarding the effect of non-authentication of the assessment- 
The next case to which Mr. Kotwal has drawn our attention is Subbappa Mallappa 
v. Bonni? There the Hubli Municipality published a new revised assessment-list 
under ss. 80 and 81(7) of the Bombay Municipal Boroughs Act, 1925, on March 31, 
1939. The plaintiff raised objections to the increased assessment and they were 
not considered until August 1939. On October 18, 1939, the plaintiff was informed 
of the result of the hearing of his objections, which was that he had to pay the in- 
creased assessment. The question that was agitated was whether the plaintiff’s 
liability arose on April 1, 1939, or only when his objections were considered and 
disposed of and after a new assessment-list was made. It is true that in the course of 
his judgment Mr. Justice Dixit observed (p. 705) : 
“It is contended that the assessment-list does not become effective until it is made final, 
. that is to say, until after the objections are considered and amendments made as contemplated 
by s. 81(8)(c) and after the result of an appeal or a revision, if any, under section 110. We are 
unable to accept this contention : " 


and ultimately concluded (p. 708) : 

"In our opinion, the liability to pay the tax arises independently of the objections or of 
the dispoeal of the objections..." 
With great respect, we consider these observations obiter. The point that arose 
for decision in that case was whether the assessment-list which was revised in the 
middle of a year should be given a retrospective effect from the beginning of the 
year, ic. from April 1 of that year. A question did not arise for decision as to what 
would be the effect of an assessment-list which is made under s. 78 and which is 
not subjected to the procedure of ss. 80 and 81. In any case, however, Mr. Justice 
Dixit’s view that the liability to pay the tax arises independently of the objections 
or of the disposal of the objections is contrary to the judgment of Mr. Justice Mellor, 
whose view was shared by Mr. Justice Lush in The Queen v. Ingall that the valuation 
list was a valid instrument after its final approval. It is also contrary to the decision 
in Lipton Lid. v. Shoreditch Assessment Committee, which went so far as holding that 
the assessment-list could not even be said to be “made” orjto be effective until the 
stage of its final approval was reached after the hearing and determination of all 
objections to it. With respect, the above mentioned view of the English cases is 
consistent, in our opinion, with the principles of natural justice that no legal liability 
to pay a tax will be imposed on a property owner without giving him an opportunity 
to urge his objections to it, and,if he urges the objections, without considering those 
objections. Liberty to make an objection to an assessment-list is a statutory right of 
a tax-payer, and that right cannot be denied. If therefore a liability to pay tax 
were to arise as soon as an assessment-list is made under s. 78 and were to be en- 
forced immediately thereafter—a result which would follow from Mr. Justice Dixit’s 
view—the position would be that each time a tax-payer successfully objects against 
a list, he would be entitled to a refund of the amount paid in excess. In that case, 
no finality could be said to attach to the assessment-lisb, which it would always 
be open and possible to tax-payers to’ challenge successfully, In our opinion, the 
Legislature could not have intended such a position. Therefore, with ot, we 
disagree with the above referred to view of Mr. Justice Dixit in Subbappa Mallappa v. 
Bonni and hold, in agreement with the submissions of Mr. A. G. Desai for the 
respondent, that the scheme of the Act, as would be only too apparent from the 
contextual sequence of ss. 78, 79, 80 and 81, is that the assesament-list made under 
8. 78 is only a draft list or provisional list, which becomes conclusive or effective, so 
as to create a legal liability on & tax-payer to pay, only after the hearing and deter- 
minatien of the objections urged against it by the tax-payers. To take a contrary 
view, ie. to hold that the list made under s. 78 is itself & final or valid list, 
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independently or irrespective of the objections toit or disposal of objections would, 
in effect, render the provisions of ss. 80 and 81 nugatory. Such a position is not 
countenanced by the English cases and, with respect, we think quite rightly. 
Sholapur Municipality v. Governor-General! is relied upon for the Municipality, 
and our attention in drawn to Mr. Justice Lokur’s observations (p. 754) : 
“But it clearly appears from s. 78 that the preparation of the assessment-list is essential to 
the arising of the debt...” 
It would not follow, however, from these observations that the assessment-list made 
under s. 78 is by itself sufficient to create a liability and that the provisions of 
88. 80 and 81 are of little or no substantial consequence. It is of course the basis 
of the liability but only the provisional basis and the liability finally arises when the 

procedure of ss. 80 and 81 is gone through. Indeed Mr. Justice Lokur himself in 
the above mentioned case says (p. 753): 

“|. .8. 78 requires the Chief Officer to cause an assessment-list of lands and buildings in the 
Municipal Borough to be prepared with the details set out in sub-s. (1). The preparation of such 
an assessment list is incumbent on the Chief Officer, and after objections are heard, the list ‘is 
to be finally settled and authenticated as required by s. 81, sub-s. (4). The assessment list thus 
prepared will continue for four years... ." 

Thus this authority also supports the ondent mills in their contention that the 
list made under s. 78 is only a provisional one which becomes conclusive only after 
objections are heard and decided and authentication is made. 

In Surat Municipality v. Chabildas* the Municipality served upon the plaintiff 
a bill to recover the drrears of house-tex, which did not specify the time within 
which an appeal might be preferred, as required by s. 82, ME s. (2), el. (b), sub-cl. ($1), 
of the District Municipalities Act, 1901. On failure to pay the arrears, the Munici- 
pality issued a notice of demand, and followed it up by the issue of a distress warrant. 
When the warrant was executed, the plaintiff paid up the amount of the arrears. 
He next filed a suit to recover it back from the Municipality. It was held, awarding 
the claim, that the procedure followed by the Municipality in recovering the amount 
of arrears was not a legal procedure inasmuch as the bill did not fulfil the statutory 
requirements of s. 82(2)(6)(it) of the Act; and the right of distress depended upon 
the observance of the statutory formalities, it ond right conferred only by the 
statute upon those conditions. In the course of judgment Seott C. J. said 
(p. 764) : 

“The whole right of distress depends upon the observance of the statutory formalities, it 
being a right conferred by the statute only upon those conditions.” 

In the case under appeal also, the right of the Municipality to levy a tax on 
property depends upon the observance of the various consecutive steps provided by 
the statute, the said steps being laid down in ss. 80 and 81, sub-ss. (1), (2), (3), (4) 
and (6). The right to levy a tax is conferred by the statute only when the list 
becomes conclusive after compliance with the provisions of ss. 80 and 81. In Surat 
Municipality v. Chabildas the only defect in the bill was that it did not specify the 
time within which an appeal might be preferred. Here, in the assessment-list 
exh. 68, the column of valuation of property was blank, a much more vital and 
serious defect than the non-specification of the period within which an appeal may 
be made. Mr. Kotwal has argued that since it was stated in the assessment-list that 
the tax was 20 per cent. of the valuation, a tax-payer could, by a rule of three, 
calculate for himself the valuation of the property. The argument must fail, for if 
it were a good one, it could have been contended for the Municipality in Surai 
Municipality v. Chabildas that the tax-payer concerned could have ascertained 
from other persons or from his legal adviser what the period for the appeal was. The 
point is that where a liability to pay tax is created by the observance of statutory 
formalities, those formalities must be fulfilled, and it is a statutory formality that the 
assessment-list made under s. 78 must mention the valuation of the property. In 
our opinion, therefore, on the authority of Surat Municipality v. Chabildas, the non- 
mention of the valuation of the property, by itself alone, would invalidate the list. 

Added to that circumstance, we have others here of far deeper significance, namely, 
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the non-observance of the procedure of s. 80 and the various sub-sections of s. 81, 
which must doubtless vitiate the assessment-list and make it a nullity in law. 

In Shantaram Balaji v. Vengurla Municipality: which was a case under the Bombay 
District Municipal Act, 1901, Chagla C. J. said in the course of his judgment (p. 413) : 

“Once the list is authenticated and becomes conclusive, 1t is that list alone which is .deter- 
minative of the tax that the Municipality can 1mpose on buildings or lands throughout the official 
year to which such list relates. The amount ofthe tax which the Mumcipality can levy can only 
be determined by looking at the list which has been authenticated and which has become conclu- 
sive under 8. 65, and there is no dispute in this case that the revised list published by the Munici- 
pality was authenticated and became conclusive and did refer to the tax which was payable by 
the assessee for the official year 1944-45.” 

There is thus no doubt on this authority also that the assessment-list does not become 
determinative of the tax leviable on buildings or lands until it is authenticated and 
has become conclusive. 

It is true that it has been laid down in many cases that rules and by-laws made by 
corporations of a public character should be benevolently interpreted. Where, 
however, & question arises of construction of fiscal provisions of a statute regarding 
the levy of a duty or tax, the language of the statute must be construed in its strict 
and literal signification. An authority on this point, if necessary, is the decision 
of this Court in The Municipality of Bandra v. J. D. Dastur*, in which the pertinent 
observations of Mr. Justice Wadia are : 


“If the express words of the Act imposing the tax do not justify the demand which has 
been made upon the subject, a Court of law cannot m construing the enactment extend the 
words used in the enactment or give to them a meaning beyond their strict and hteral signification 
go as to include within the meaning of the enactment cases which may come within its spirit." 
There is no doubt that the provisions of ss. 78 to 81 are all fiscal in character since 
they are concerned with the levy of a tax and are required to be strictly followed. 
It is against all principles of justice, equity and fairness that the tax-payers should 
not have any knowledge at all about an assessment-list and the first intimation to be 
sprung upon them should be the notice of demand of the tax. The scheme of the 
atatute is not to take the subjects by surprise. The scheme is to give a notice to 
them, telling them what the valuation of the property is proposed to be put at and 
what tax is proposed to be levied from them on the basis of that valuation. The 
scheme is to invite their objections to the above proposals, consider those objections 
and then finalize the proposals. All this was not done by the Municipality, and it 
cannot get away with the deliberate breaches of statutory fiscal provisions under a 
cover of an argument that benevolent construction should be put upon the provisions 
and their breaches should be condoned. We must hold, for all the above stated 
reasons and on the above mentioned authorities, that the assessment-list exhibit 68 
is & nullity and incapable in law of creating any liability on a tax-payer to pay a 
tax. 

The next question argued before us is whether r. 3(2) of the Amalner Municipal 
Borough General Property Tax (Consolidated Tax) Rules, 1947, is intra vires or 
ulira vires of the powers of the Municipality, and in that respect I am in agreement 
with the conclusion of my learned brother that it is intra vires of the powers of the 
Municipality. 

The result’ is that the decree of the trial Court declaring that the claim made by 
the m UEM Municipality of Amalner against the plaintiff mill under its bill No. 3 

is confirmed and the Municipality is directed to pay a sum of Rs. 18,934-11-0 
to Miri plaintiff. However, the rate of interest is reduced from 6 per cent. to 4per cent. 
Theremaining part of the decree of the trial Court declaring that r. 3(2) of the Amalner 
Municipal Borough General Property Tax (Consolidated Tax) Rules is illegal and 
issuing an injunction to restrain the Municipality from making a demand on the 
strength of the said rule in subsequent years is set aside. As to the order of costa 
also, I agree with my learned brother. 


Decree confirmed. 
1 (145) 52 Bom. L. R. 411. 1988), decided by N. J. Wadia and Wassodew 
2 (1942) Second Appeal No. 760 of 1988 JJ., on February 25, 1042 (Unrep.). 


(with Second Appeals Nos. 756 and 759 of 
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Before the Hon'ble Mr. M. O. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


JETHABHAI RAMBHAT AMIN v. RAO LAXMANRAO BHAILAL.* 
Bombay Agricultural Debtors’ Relief Act (Bom. XXVIII of 1947), Sec. 19(1) and (4)t—Sutt for 
possession of land and mesne profits—Whether such suit hable to be transferred to Debt Adjust- 
mont Court. 

A guit for possession, in which mesne profits are claimed, is not a suit which is hable to be 
transferred to the Debt Adjustment Court under s. 19(7) of the Bombay Agricultural 
Debtors’ Relief Act, 1947. 

When the Court is trying issues as to possession, when the Court 1s trying issues as to the 
title of the plaintiff, when the Court 1s trying issues as to wrongful possession by the defendants, 
the Court is not trying any matter which has anything to do with a debt or with the adjust- 
mentofadebt. After these issues are tried, they may be decided in favour of the defendants, 

in which case no further question will arise and the plaintiff's suit will bediamissed. On the 
other hand, the Court may come to a conclusion. that the plaintiff has proved his title and 
the defendants are in wrongful possession. It would be at that stage that the question of 
mesne profits willjarise. Then the Court would pass a dearee for possession in favour of the 
plaintiff and would transfer the suit to the Debt Adjustment Court in order to determine the 
question of mesne profits. The Debt Adjustment Count will then determine whether any 
meme profits are payable by the defendants, and also what is the quantum of the mesne 
profits; and this the Debt Adjustment Court will decide both in order to answer the preli- 
minary issues under s. 17 of the Bombay Agneultural Debtors’ Relief Act and ultimately 
for the purpose of adjusting the debts and for passing an award under s. 32 of the Act. 

The re-transfer of suit contemplated under s. 19(4) of the Bombay Agricultural Debtors’ 
Relief Aot 18 only when preliminary issues are decided against the debtor. This sub-s.(4) 
does not deal with a cage where a transfer has been properly made under s. 19(7) of the Act. 

Douloo Tukaram Pati v. Sidinga Appanna Nille*, disapproved. 

Rao Laxmanrao and others (plaintiffs) filed the present suit against Jethabhai 
and others (defendants) on February 3, 1948, for possession of certain lands and 
mesne profits, in a Court in the Baroda State. The plaintiffs alleged that they had a 
title to the lands, that the defendants were in wrongful possession and that the 
enced were liable to pay mesne profits for the period during which they were in 


ae reser 

st 1, 1949, Baroda was merged with the State of Bombay and from that 
dum a ombay Agricultural Debtors’ Relief Act, 1947, was applied to the State of 
Baroda. The last date for making an application under s. 4 of the Act as applied to 


the Baroda State was January 9, 1950, and an application was made by the defen- 
dants on January 9, 1951, for transfer of the suit to the Debt Adjustment Court. 

The trial Judge rejected the application and held that the suit could not be trans- 
ferred at that stage, observing in his judgment as follows :— 

..I may refer with great respect to the observation made by the revered Chief Justice 
Beaumont in the concluding paragraph of 35 Bom. L. R. page 485 (A. I. R. 30, 1943 Bom. 250). 
Though that case was under the repealed B. A. D. R. Act, 1937, the principle involved in it is the 
same because tho definition of the word (debt) in it was substantially the same aa in the present 
Act. I therefore hold that so long as the lability in respect of the amount of damages claimed 
in the suit is not fastened on the defendant, the suit will not be one in respect of a debt and 

therefore at this stage it cannot be transferred to the Special Court under the B. A. D. R. Aot 


* JDeowed, January 8, 1952. Civil Re- 
vision Epson) No. 461 of 1951, from an 
Order passed by M. Thorat, J oint Civil 
Judge Panor Dinision} Baroda, in Special 
Suit N No. 93 of 1949. 

f The relevant section is as under :— 

"19. (1) All suits, appeals, pisei for 
execution and proceedings 
visional proceedings pe 
Judge under section 53 of Dekkhan per 
culturiste’ Relief Aot, 1879, in respect of any 
debt pending in any civil or revenue Court 
shall, if ee involve the questions whether 
the person from whom such debt is due is a 
debtor and whether the total amount of debts 
due from him exceeds Rs. 15,000, be transferr- 
ed to the Court.... 


(4) If the Court, to which any suit, appeal, 
application or proceeding is transferred. under 
seotion {1) or sub-section (2), decides the 
preliminary issue mentioned in clause (a) 
of sub-section (1) of section 17 in the tive 
or that mentioned in clause (b) of the sub- 
section (1) in E affirmative, it shall retransfer 
the suit, appeal, application or proceeding to 
the Court Aom whioh it had bean transferred 
to itself after the disposal and subject to the 
result of the appeal where an appeal is filed and 
after the expiry of the period tees for an 
appeal where no ap is file 
1 (1949) Secon Sm No. 598 of 1949, 
decided by Bavdekar J., on January 22, 1951 
(Unrep.). 
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as prayed for in the present application. It will however be considered after the liability is 
hereafter fastened on the present applicant after deciding the mam allegation of the plaintiff 
on which the guit is founded. In any case that allegation will have to be decided by this work 
under &ub-s. (6) of s. 19 and the suit as a whole as prayed for 1n the present application cannot 
be transferred to the Special Court.” . 


The defendants applied in revision to the High Court. 
The application was heard. 


N. V. Karlekar, for the applicants. 
A. S. Pradhan, for opponent No. 1. 
Rest served. 


Cuadra C. J. The plaintiffs filed a suit for possession and mesne profite, Their 
allegation was that they had a title to the land, that the defendants were in wrongful , 
possession, and that the defendants were liable to pay mesne profite for the period 
during which they were in wrongful possession. The suit was filed in a Court which 
was in the State of Baroda. Baroda was merged with the State of Bombay on 
August 1, 1949, and the Bombay Agricultural Debtors’ Relief Act was applied to the 
State of Baroda. The last date for making an application under the Bombay 
Agricultural Debtors’ Relief Act as applied to the Baroda State was January 31, 
1950, and an application was made by the defendants on January 9, 1951, for the 
transfer of this suit to the Debt Adjustment Court. The learned Civil Judge to whom 
the application was made took the view that the suit could not be transferred at that 
stage. It is from that order that this revisional application has been preferred. 

Now, as the suit was pending at the date when the application could be made under 
8. 4 of the Act, if the suit was one to which s. 19 applied and which was liable to be 
transferred, it was incumbent upon the learned Civil Judge to transfer the suit. 
And the question we have to consider is whether a suit for possession, in which mesne 
profits are claimed, is a suit which is liable to be transferred under s. 19 (7) of the 
Bombay Agricultural Debtors’ Relief Act. Now, thescheme of the Bombay Agricultu- 
ral Debtors’ Relief Act has been considered by this Court in several decided cases, 
and every time the Court considers the scheme of the Act, it is confronted with several 
difficulties, and an attempt has always got to be made as best as one can to reconcile 
various sections of the Act. A reconciliation can only be brought about if one consi- 
ders the main object of enacting the Bombay Agricultural Debtors’ Relief Act and 
how that object can be achieved, and also by trying to avoid insuperable difficulties 
in the administration of justice. Bearing these considerations in mind, let us consi- 
der what the scheme of the Act is with regard to the transfer of suits. 

Special Courts under the Bombay Agricultural Debtors’ Relief Act were set up in 
order, first, to determine the preliminary issues under s. 17 ; and those issues were 
whether the person, for the adjustment of whose debts the application has been made, 
was a debtor, and whether the total amount of debts due from such person on the 
date of the application exceeded Rs. 15,000. The Court had jurisdiction to proceed 
further provided both these issues were answered in favour of the debtor. The 
further jurisdiction that was conferred upon the Special Courte was to adjust the 
debts of the debtor with a view ultimately to pass an award under s. 32. The 
award was passed after scaling down the debts in accordance with the scheme laid 
down in the Act. Now, it is very pertinent to note that the Debt Adjustment Court 
did not have the jurisdiction to pass any decree in favour of the plaintiff which was 
unconnected with the debt which the plaintiff was claiming from the defendant. 
The only jurisdiction that the Special Court had was to make an award. But with 
regard to those issues that may arise in the snit, in respect of whioh adecres might 
have to be passed by a Court, the jurisdiction of the civil Court was not taken away. 
Therefore, in the present case, where we have a suit for possession and for mesne 

rofits, if the plaintiffs prove their title to the land, it would not be competent to the 
Debt Adjustment Court to pass a decree for possession in favour of the plaintiffs, 
The jurisdiction, therefore, which vested in the civil Court to pass a decree for 
possession remains unaffected by the passing of the Bombay Agricultural Debtors’ 
Relief Act. 


A 
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Now, under s. 19 (7) all suits have to be transferred which are in respect of a debt ; 
and the contention put forward by Mr. Karlekar is that, inasmuch as the plaintiffs 
claim mesne profits, and inasmuch as “debt” is very widely defined in the Act as 
. "any liability in cash or kind", this is a suit in respect of a debt and it must be trans- 
ferred 'under s. 19 (I). If we were to give effect to this contention and construe 
8. 19 (7) to mean that every suit, whether primarily for æ debt or not, in which there is 

‘any relief sought which, if granted, would amount to a debt payable by the defend- 
ants to the plaintiff, would be a suit liable to pe transferred under s. 19 (Z), then 
considerable difficulties will arise and it will be impossible to reconcile the other 
provisions of the Act. Assuming that this suit was transferred as a whole, and at 
this stage, to the Bombay Agricultural Debtors’ Relief Act Court, then, according 
to Mr. Karlekar, the only Court that will be competent to try this suit would be the 
Debt Adjustment Court. Therefore, the Debt Adjustment Court will have to try 
the issues, both with regard to possession and with regard to mesne profits. Assum- 
ing that the Debt Adjustment Court came to the conclasion that the plaintiffs were 
entitled to possession, Mr. Karlekar is unable to get over the difficulty of how the 
Debt Adjustment Court, under those circumstances, would be able to pass a decree in 
favour of the plaintiffs. Mr. Karlekar suggests that a suit may be retransferred to the 
civil Court under sub-s. (4) of s. 19. But the re-transfer contemplated under sub- 
8. (4) is only when preliminary issues are decided against the debtor, in which case tho 
Debt Adjustment Court has no jurisdiction to deal with the application of the debtor 
at all, Sub-section (4) does not deal with a case where a transfer has been properly 
made under s. 19 (7). Then Mr. Karlekar suggests that sub-s. (6) might be an answer 
to this difficulty. We frankly confess that it is difficult to understand to what 
particular kind of cases sub-s.(6)wouldapply. Thatsub-section contemplates a suit 
being transferred to the Debt Adjustment Court and yet certain issues entirely un- 
connected with the adjustment of debts being tried by the civil Court. Mr. Karlekar 
says that the issues with regard to possession may be tried by the civil Court although 
the suit is transferred to the Debt Adjustment Court. The difficulty in the way of 
accepting this suggestion is that, even though the civil Court may try issues with 
regard to possession, it will be impossible p the eivil Court to pass & decree for 
possession after it has determined the issues, because, if the suit stands transferred to 
the Debt Adjustment Court and the Debt Adjustment Court is seized of the suit, it 
is impossible to contend that some other Court can pass a decree in that suit. There- 
fore, whichever way one looks at it, one is faced with serious difficulties if one were to 
accept the contention of Mr. Karlekar that every suit in which there is any relief 
claimed for a debt must be transferred under s. 19 (7). Therefore, we must try 
and give to the expression “all suite in respect of any debt" used in a. 19 (1) a construc- 
tion which is more consistent with the real object which the Legislature intended to 
achieve by passing the Bombay Agricultural Debtors’ Relief Act. TheSpecial Court 
set up under the Act has only jurisdiction to try a suit to the extent that it is in res- 
pect ofa debt; it has no jurisdiction at all to try a suit in any other respect; and it 
tries a suit in respect of a debt because it has got to decide the preliminary issues under 
s. 17, and it has got to adjust the debts in order that ultimately it should pass an 
award under s. 32. Ifa suit deals with any other matter, then the jurisdiction of the 
civil Court remains unaffected. If that be the true position, then we have here a suit 
which is primarily for possession and incidentally for’ mesne profits, which would 
undoubtedly constitute a debt within the meaning of the definition used in the Act. 
Therefore, this suit would only become liable to be transferred when the Court 
reaches a stage when the question of the determination of mesne profite arises and 
when the Court is called upon to determine whether there isany debt payable by the 
defendants to the plaintiff. When the Court is trying issues as to possession, when 
the Court is trying issues as to the title of the plaintiff, when the Court is trying 
issues as to wrongful possession by the defendants, the Court is not trying any matter 
which has anything to do with a debt or with the adjustment of a debt. After 

_ these issues are tried, they may be decided in favour of the defendants, in which case 

. no further question will arise and the plaintiff's suit will be dismissed. On the other 

hand, the Court may come to a conclusion that the plaintiff has proved his title and 
the defendants are in Pongia possession. It would be at that stage that the ques- 
L.R.—9 


+ 
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tion of mesne profits will arise. Then the Court would pass a decree for possession in 
favour of the plaintiff and would transfer the suit to the Debt Adjustment Court in 
order to determine the question of mene profits. The Debt Adjustment Court will 
then determine whether any mesne profits are payable by the defendants, and also 
what is the quantum of the mesne profits ; and this the Debt Adjustment Court will 
decide both in order to answer the preliminary issues under s. 17 and ultimately 
for the purpose ofadjusting the debts and for passing an award under 8.32. This’ 
construction is also consistent with what is provided under s. 19, sub-s. (4), because 
that sub-clause clearly contemplates that, as soon as asuit is transferred, the Court 
must immediately proceed to try the preliminary issues under s. 17. Now, if 
the suit were to be transferred as it stands, it would be impossible for the Debt 
Adjustment Court to try the preliminary issues under s. 17. The first issne that 
the Court wil have to try would be an issue with regard to possession and the 
title of the plaintiff. Now, the Act does not contemplate the Debt Adjustment Court 
trying any other preliminary issues than the issues referred to in s. 17. There- 
fore, looking to what is provided in sub-s. (4) of s. 19. it is clear that the Legislature 
intended that the suit should be transferred to the Special Court at a stage when 
that Court could immediately launch upon the trial of the preliminary issues under 
8.17. That can only be done provided the civil Court has disposed of all other issues 
which have no connection with the preliminary issues unders. 17 and has passed the 
necessary decree if a decree has to be passed. The civil Court would then proceed 
to transfer the suit, and the Special Court would take up the suit at that stage, frame 
the preliminary issues under s. 17, decide the preliminary issues, and either go on with 
the suit or re-transfer it under s. 19 (4)if the preliminary issues are decided against 
the debtor. 

Our brother Mr. Justice Bavdekar had this question to consider in Douloo Tukaram 
Patil v. Sidlinga Appanna Nille! and the learned Judge took the view that the issue 
with regard to possession could not be said to be entirely unconnected with the ad- 
justment of debts, and, therefore, that issue could not be tried by the civil Court 
under s. 19, sub-cl. (6), and, therefore, the whole suit, both for possession and for 
mesne profits, was liable to be transferred under s. 19 (1). With very great respect 
to the learned Judge, he failed to consider what the effect of such & transfer would be. 
He has also not considered whether it would be competent to the Special Court to 
pass a decree for possession if that Court was called upon to try the issue of posses- 
sion. If that Court was not competent to pass the decree, the learned Judge has not 
considered as to whether the civil Court could pass such a decree although the suit 
stood transferred to the Special Court. In view of the reasons given by us in our 
judgment, we find it difficult to accept the view taken by Mr. Justice Bavdekar in the 
second appeal just referred to. 

We are, therefore, of the opinion that the learned Judge below was right in the 
order that he passed. We, therefore, direct that the learned Judge will go on with 
the suit and try the issues which we have indicated and then follow the procedure 
which we have also indicated in this judgment. 

No order as to costs. 


Order accordingly. 


1 (1949) Second: Appeal No. 596 of 1949, 1951 (Unrep.). 
decided by Bavdekar J. on January 22, 
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Before Mr. Justice Bhagwati and Mr. Justice Chatnant, 
LAKHU MOTIRAM SHET v. RADHABAT RAMNARAYAN 


MARWADL* 


Cwil Procedure Code (Act V of 1908), O. XXI, rr. 90, 92(3) ; Sec. 47(1)—'*AlI questions arising” 


meaning of —Mortgagor selling to plaintiffs some lands covered by mortgage and lands not so 
covered—Suit by mortgagee against morigagor and plaintiffs io recover mortgage amount— 
Mortgages including by mistake in darkhas application property sold to plaintiff not covered by 
mortgage deed or decree— Lands mentioned in proclamation of sale without objection by plaintiffs 
or mortgagor—Sutt by plaintiffs against aucison purchaser for recovery of property not 
covered by mortgage—Whether court-sale a nullity—Sutt whether barred under O. XXI, 
r. 92(3)—JIf sale nullity, whether sutt barred under 8. 47(1). 

Certain lands were mortgaged. The mortgagor then sold to the plaintiffs some of the 
mortgaged lands and other lands which were not covered by the mortgage. In a suit filed 
by the mortgagee against the mortgagor, the plaintiffs were impleaded as purchasers of some 
of the mortgaged properties. The mortgagee obtained a decree against his mortgagor for 
the recovery of the mortgage amount by sale of the mortgaged property. In his darkhast 
application the mortgagee by mistake included the lands which were sold to the plaintiffs and 
which were not covered by the mortgage deed or the mortgage decree. These lands were 
mentioned in the proclamation of sale without any objection from the mortgagor or the 
plaintiffs. The lands were purchased by the defendant. The, plaintiffs filed a suit for 
possession of the lands against the defendant alleging that the lands were not covered by 

the mortgage deed or the mortgage decree, that they had been wrongly sold in execution 
of the decree and that the defendant had acquired no title to them by his purchase at 
the court-sale :— 

Held, (1) that the sale of the lands was not a nullity as the;executing Court had juris- 
diotion to decide what lands were liable to be sold and had ordered the sale of the suit 
lands on the assumption that these were also included in the decree ; 

(2) that it was a case of a material regularity in publishing and conducting the sale ; 

(8) that as no application was made by the plaintiffs or the mortgagor to set aside the 
sale under O. X XI, r. 90, of the Civil Procedure Code, 1908, the suit was barred under O. XXI, 
r. 02(3), of the Code: 

Nagabhatia v. Nagappa, Damodar v. Vinayak, 
Gajrajmati Teorain v. Akbar Husain, Imtiaz-un-nissa v. Chuttan Lal* 
Bakhsh v. Kishen Lal,’ referred to; and 

.(4) that if the sale of the lands waa regarded as a nullity, the suit was barred under s. 47(1) 
of the Civil Procedure Code, as the question raised in the suit was between the parties to 
the suit in which the mortgage decree was passed. 

Section 47 of the Civil Procedure Code, 1908, ahould be construed liberally. The words 
“all questions arising” used in the section do not mean only such questions as are actually 
raised in the execution proceedings, but mean all questions which could properly axise or which 
could properly have been raised in the execution proceedings between the parties to the 
stut or their representatives. 

Section 47 of the Civil Procedure Code applies to a suit between a judgment-debtor and 
an auction purchaser, if the question raised in the suit is one which relates to or affects the 
parties to the suit in which the decree was passed. 

Gokulsing Bhikaram wv. Kisansingh,? Bast Ram v. Fattu, Mohan Singh Chowdhurs 
v. Panchanan Sadhukhan?, Umapatt Mukerjesv. Sheikh Suleman!, Imtiaz Bibi v. Kabia 
Bibi, Rahim Bakhsh v. Kishen Lal, Jainulabdin Sahib v. Krishna Ohetitar™, Prosunno 
Oommar Sanyal v. Kast Das Sanyal, Ganapathy Mudaliar v. Krishnamachartar!5, 
and Ramabhadra Naidu v. Kadiriyasamt Naicker," followed. E 


Brahmayya v. Appayya Sastri,? 
and Rahim 


* Decided, December 18, 1961. Second 6 [1939] All. 385. 
Appeal No. 1228 of 1948, from the decision of 7 (1910) I. L. R. 34 Bom. 540, 
G. H. Guggali, District Judge, Thana, revers- 8. 0. 12. Bom. L. R. 539. 
ing the decree passed by D. G. Rajadhyaksha, 8 (1880)I. L. R. 8 Al. 146. 
Civil Judge (Junior Division) et Mahad, in 9 (1920) I. L. R. 53 Cal. 837. 
Civil Suit No. 193 of 1946. 10 (1920)I. L. R. 54 Cal. 419. 
la (1922) I. L. R. 46 Bom. 914, 11 (1929) I. L. R. 61 All. 878. 
s. 0. 24 Bom. L. R. 423. 12 [1939] AU. 386. 
2 (1901) I. L. R. 26 Bom. 40, 13 (1921) 41 M. L. J. 120. 
w 8. 0. 8 Bom. L. R. 403. 14 (1892) L. R. 19 I. A. 106 
3 (1920)I. L. R. 44 Mad. 351. 16 (1917) L. R. 45 I. A. 54, 
4 (1900) I. L. R. 20 All. 196, 8. 0. 20 Bom. L. R. 580 
M s. 0. 9 Bom. L, R. 83, r.c. 16 (1921) L. R. 48 I. A. 156, 


5 (1924) I. L. R. 47 All. 304. s. 0. 24 Bom. L. R. 692. 
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Sadashiv bin Mahadu v. Narayan Vithal!, Vishvanath Oharu Naik v. Subraya Shivapa 
ShetW*, Narsinhbhat v. Bandu’, Hargovind Fulchand v. Bhudar Raoji*, Hanmantagouda 
Nagangouda v. Shivappa Dundappa: District Local Board, Belgaum v. Shivappa Dun- 
dappa*, Gangadhar Dhanjishet v.' Balwant Kashirao, Munna Lal v. The Collector, and 
Bulagi Das v. Kesri,® referred to. 

Ox» Lalji Gokul executed a mortgage deed on September 9, 1941, mortgaging the 
following lands situated in the village of Khadepi in Mahad taluka to Ram Narayan, 
the father of one Mulchand who was the husband of Radhabai (defendant). The 
lands were :— 


B. N. Pot No. Falni No. 
49 0 1 
49 3 0 
61 0 1 
61 0 3 
61 2 0 
61 0 2 


In the original settlement, pot numbers were given to paddy lands and falni 
numbers were given to warkas lands growing grass only. 

On May 18, 1925, Lalji Gokul passed a sale-deed in respect of the following lands 
to Lakhu Motiram (plaintiff No. 1) and Ranchhod Mathur, who was the father of Kri- 
shna (plaintiff No. 3) and the husband of Deokorbai (plaintiff No. 4). 


8. No. Pot No. Falni No. 
49 l 0 
49 0 1 
49 2 p 
49 3 0 
61 2 0 
61 1 0 
61 0 1 


S. No. 49, Pot Nos.-1 and 2 and 8. No. 61, Pot No. 1 were not covered by the 
mortgage-deed but they were covered by the sale-deed. 

In 1925 Ram Narayan, the mortgagee, filed a suit against the mortgagor Lalji 
Gokul and impleaded DAE No. 1 and Ranchhod Mathur as subsequent purchasers 
of some of the mortgaged properties. On January 26, 1927, a mortgage decree was 

against Lalji Go. tiff No. 1 and Ranchhod Mathur, in which it was 
stated that the mortgage Grind should be recovered by the sale of the mortgaged 
properties. The lands mentioned in the mortgage deed were mentioned in the 
mortgage decree algo. 

Before the execution proceedings were started, the lands were resurveyed and the 
pot and falni numbers were abolished and only pot-hissa numbers were given. In 
the execution proceedings the decree-holder applied for the sale of S. N. 49 and 
8. No. 61/1 and other lands covered by the mortgage decree. These lands were 
sold and were purchased by Mulchand, husband of the defendant and his mother 
Jamnabai. A sale certificate was issued to them on March 11, 1942, and the auction 
purchasers got possession of the lands on May 27, 1942. 

In 1946, plaintiff No. 1 and the heirs of Ranchhod Mathur (plaintiffs Nos. 2 to 4) 
filed the present suit against the defendant, alleging that part of S. No. 49 and part of 
S. No. 61/1 were not covered by the mortgage deed or by the mortgage decree, that 
they were wrongly sold in execution of the decree, that the plaintiffs were the 
owners of the two pieces of land in virtue of the sale-deed executed in their favour by 
Lalji Gokul. The defendant contended that the suit was barred under s. 47 of the 
Civil Procedure Code. The trial Court held that the plaintiffs were the owners of the 
suit lands by virtue of the sale-deed, that the suit lands were wrongly sold in execu- 


1 (1011) I. L. R. 35 Bom. 452, B (1937)42 Bom. L. R. 1128. 
8. 0. 18 Bom. L. R. 661. 6 [1940] Bom. 370, 852, 

2 (1890)I.L. R. 15 Bom. 290. . s. 0, 42 Bam. L R. 347. 

3 (1918) 20 Bom. L. R. 495. 7 (122 I L. R. 46 All. 96. 


4 (1924) I. L. R. 48 Bom. 550, 8 (1928) I. L. R. 50 All. 686. 
8. €. 26 Bom. L. R. 601, F. 5. ' 
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tion of the decree and that the suit was not barred by s. 47. In decreeing the plaintiffs’ 
suit the trial Judge observed as follows :— 

“The ruling cited on behalf of plaintiff is more apt. In A.I.R. 1986, Ran. 127, it has been 
observed that it is clear from the provisions of O. XXXIV, r. 6, that the property which oan 
be sold in exeoution of mortgage decree is the mortgaged property only and no other property and 
therefore where property sold in execution of a mortgage decree and bought by the mortgagee 
purchaser was not included in the mortgage suit or decree but was fraudulently inserted in the 
sale certificate, the purchaser oan get no more property than that which was really included in the 
mortgage decree. It is the correct exposition of law. The ruling is, however, attempted to be 
distinguished on behalf of defendant on the ground that in the cited ruling, possession was not 
delivered and decree-holder's application for removal of obstruction was dismissed while in the 
present case possession is already given to decree-holder, auction purchaser. I do not think that 
the distinction is material since we are concerned with the principle of law which ia clearly laid 
down in the above ruling that the purchaser gets title to nothing more than that which was ‘ordered 
to be sold by the mortgage decree. That the sale certificate is not conclusive as to the property 
sold is held in F. F'. Ohristian v. Prasand Raut, 4 Pat. 760 and Balwant v. Hira Chand, 27 Bom. 334. 
Since under O. X X XIV, r. b, mortgaged property only can be sold the sale of additional property 
not included in the mortgage decree is legally invalid. It 1s fraudon the Court which is bound 
to restore the property which was never ordered to be sold by the mortgage decree to the rightful 
owner, That the proceedings for possession under sale certificate are not proceedings under s. 47, 
Civil Procedure Code, even though the deoree-holder is the auction purchaser as held in Hargovind 
v. Bhudor Raoji, 47 Bom. 550 and Hiralal v. Ramchandra, 58 Bom. 479. I do not think that it 
makes any difference whether the auction purchaser took possession under the sale certificate 
or whether he was obstructed while taking possession as in the citedrulings. In any case the 
same principle would apply and a separate suit is tenable. I hold that the inquiry of such a nature 
cannot be considered as one relating to execution, discharge or satisfaction of a decree and 
provisions of s. 47 do not prevent plaintiff's fling a separate guit for possession.” 

On appeal by the defendant, the District Judge held that the suit was barred under 
8. 47 of the Civil Procedure Code, and he, therefore, dismissed the plaintiffs’ suit 
observing in his judgment as follows :— ' 

*"...The question whether the properties have been wrongly sold in execution of the decree 
and whether the plaintiffs should get them back arises between the parties to the suit in which the 
decree was passed or their representatives and relates to the execution of the decree and as such 
it should have been agitated in the execution proceedings under s. 47 of the Civil Procedure 
Code and a separate suit is barred. If the decree-holder takes in execution lands not included 
in the decree or in excess of the decree the judgment-debtor must apply under s. 47, Civil Pro- 
cedure Code, for the recovery of such lands and a separate suit for that purpose will not lie. (See 
Biru Mahata v. Shyama Churn, 22 Cal. 483; Pratabsingh v. Beni Ram, 2 All.61; Abdul Karim 
v. Islamun Nissa Bibi, 38 AM. 330; Ganpat v. Anandrao, 44 Bom. 97; Rahimbaksh v. Kishenlal, 
I. L. R. 1939 All. 385; Ma Mya v. Uprvsa Annamalai Ohetiyar, A.I.R. 1934 Ran. 127). The 
lower Court relied upon the rulings in Hargovind v. Bhudar Raoji, 47 Bom.] 550, and Hiralal v. 
Ramchandra, 58 Bom. 479. In the latter case the auction purchaser was obstructed in taking 
possession of the purchased house by the judgment-debtor and it was held that his remedy ley 
in applying under O. XTX, r. 95, and not under s.47. In Hargovind v. Budor Raoji (47 Bom. 550) 
it was held that where a decree-holder is an auction purchaser at a Court sale and is to get posses- 
sion of the property so purchased, he does not do so in execution of hia decree but by virtue 
of his title acquired as purchaser and his claim based on such title does not relate to the execution, 
discharge or satisfaction of the decree and the provisions of s. 47, Civil Procedure Code, do not 
prevent his filing a separate suit for possession. These rulings do not apply to this case. The 
present suit is barred under e. 47, Civil Procedure Code.” 


The plaintiffs appealed to the High Court. 


M. M. Virkar, for the appellants. 
G, S. Gupte, for R. B. Kotwal, for the respondent. 


CHAINANI J. The facts of the suit, from which this appeal arises, are briefly T 
One Lalji Gokul executed a mortgage deed on September 9, 1914, mortgaging S. No. 49 
Pot No.3 and Falni No. 1 and 8. No. 61, Pot No. 2 and Falni Nos. 1,2 and 3 of the 
village of Khadepi in Mahad taluka and Some other lands to Ram Narayan, the 
father of the defendant's husband. At that time pot numbers were given to paddy 
lands and falni numbers to varkas lands growing grass. On May 18, 1925, Lalji 
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Gokul sold some of the mortgaged properties as well as S. No. 49, Pot Nos. 1 and 2 
and 8. No. 61 Pot No. 1, which were not covered by the mortgage in favour of Ram 
Narayan, to Lakhu Motiram, plaintiff No. 1, and Ranchhod Mathur, whose heirs are 
plaintiffs Nos. 2,3 and 4. In 1925 Ram Narayan filed a suit against Lalji Gokul in 
heu to recover the amount due to him. Plaintiff No. 1 and Ranchhod Mathur were 

a dried to the suit as subsequent purchasers of some of the mortgaged proper- 
ties. January 1927 a decree was passed in that suit directing that the mortgage 
amount should be recovered by the sale of the mortgaged properties. The decree 
mentioned the same lands as were mentioned in the mortgage-deed. Thereafter 
the lands were re-surveyed. The pot and falni numbers were abolished and pot 
hissa numbers were given to the portions of survey numbers. In 1931 Ram Narayan 
filed a darkhast for recovering the amount due to him by sale of the mortgaged 
properties. He included therein S. No. 49 and S. No. 61, Pot-hissa No. 1. The new 
8. No. 49 was made up of old Pot Nos. 1 to 3 and Falni Nos. 1 and 2, while the new 
S. No. 61/1 consisted of old Pot Nos. 1 and 2, Falni No. 2 and part of Falni No. 3. 
Out of these Pot Nos. 1 and 2 of S. No. 49 and Pot No. L of S. No. 61 were not included 
in the mortgage-deed. "The lands, for the sale of which Ram Narayan had made an 
application, therefore, included some lands, which were not covered by the mortgage- 
deed or the decree obtained by Ram Narayan. These lands were mentioned in the 
proclamation of sale without any objection from the plaintiffs and were subsequently 
Bold. Ram Narayan died during the pendency of the execution proceedings and 
his son Mulchand, the husband of the present defendant, and his widow Jamnabai 
were brought on record as his legal representatives. The lands were purchased by 
Mulchand and a certificate of sale was issued to him on March 11, 1942. On May 
27, 1942, the auction purchaser, Mulchand, obtained possession of the properties. 
Over four years later on October 1, 1946, the plaintiffs filed the present suit against 
the defendant, as heir of Mulchand, who had died in the meantime. They alleged 
. in the plaint that portions of S. No. 49 and S. No. 61/1 were not covered by the 
mortgage-deed or by the mortgage-deereb obtained by Ram Narayan. that they had 
been wrongly sold in execution of that decree and that the auction purchaser had 
acquired no title to them by hig purchase atthecourt-sale. The plaintiffs, therefore, 
prayed for possession of these pieces of lands being awarded to them. The defendant 
contended that the suit was barred under s. 47 of the Codeof Civil Procedure. This 
contention was not aecepted by the trial Court. That Court held that the plaintiffs 
had proved their title to the suit lands by the sale-deed executed in their favour by 
Lalji Gokul in 1925, that the sale of these lands at the court-sale was not legally 
valid and that the auction purchaser had acquired no interest in them, as he was not 
entitled to get any more property than what was ordered to be sold by the mortgage- 
decree. The trial Court, therefore, passed a decree directing the defendantto hand 
over possession of the suit lands to the plaintiffs. The plaintiffs appealed. The 
learned District Judge, who heard the appeal, came to the conclusion that the suit 
was barred under s. 47 of the Code of Civil Procedure. He, therefore, reversed the 
decree passed by the trial Court and dismissed the plaintiffs’ suit with costs through- 
out. ea arnt his decision, the plaintiffs have come in second appeal. 

The plaintiffs in this suit seek to recover possession of the properties sold at a court- 
sale from their purchaser. Such a suit cannot lie, until thesalehas been set aside, 
unless the sale could be considered to be a nullity, see Nagabhatia v. Nagappa.* 
It has been urged that as the mortgage decree obtained by Ram Narayan directed 
the sale of the mortgaged properties only, the executing Court had no jurisdiction 
to sell the suit properties, which were not included in the mortgage, and that conse- 

quently the sale of these properties was a nullity. The properties were described in the 
mortgage-deed and in the decree by reference to their pot and falninumbers. These 
pot and falni Nos. were abolished before Ram Narayan filed the darkhast for execut- 
ing the decree. The executing Court had, therefore, to determine what properties were 
covered by the decree by reference to their new survey and pot-hissa numbers. 
In furnishing the new description of the mortgaged properties, the decree-holder Ram 
Narayan, evidently by diste. included the suit properties also. The original mortgagor 
Lalji Gokul or the plaintiffs, who had purchased Lalji Gokul's interest in the pro- 

1 (1922)I. L. R. 46 Bom. 914, s. c. 24 Bom. L. R. 423. 
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partien did not object to the new description of the mortgaged properties given by 
Narayan. The Court, therefore, ordered their sale, acting evidently on the 
assumption that these properties were also included in tho decree. Iti is, therefore, 
in our opinion, difficult to hold that the sale of these properties was & nullity. In 
Nagabhatta v. Nagappa, a property not covered by the mortgage was through 
mistake of the mortgagor himself included in the decree and sold in execution of 
that decree. In & suit brought by the plaintiff for recovering possession of that 
property, it was held that its sale was not a nullity. In his judgment Macleod C. J. 
AS on the following observations of the Privy Counoil in Malkarjun v. Narhari! 
p. 947): 

“Although the Court made a mistake, ‘a Court haa jurisdiction to decide wrong as well as 
right. If it decides wrong, the wronged party can only take the course prescribed by law for 
setting matters right, and if that course is not taken the decision, however wrong, cannot be 
disturbed.'...Their Lordships agree with the view of the learned Chief Justice that a purchaser 
cannot possibly judge of such matters, even if he knows the facts, and that if he is to be held 
bound to inquire into the accuracy of the Court's conduot of 158 own business no purchaser at 8 
court-sale would be safe. Strangers to a suit are justified m believing that the Court has done 
that which by the directions of the Code it ought to do.” 


In this case the decree-holder in his application for execution described the mort- 
gaged properties by reference to their new survey numbers and pot-hissa numbers. 
No objection to this description was taken by the plaintiffs or theoriginal mortgagor. 
The executing Court was, therefore, entitled to come to the conclusion that the desorip- 
tion given by the decree-holder in the darkhast applieation was correct and that all 
the properties mentioned therein were liable to sale. In ordering their sale, the Court 
cannot, therefore, be said to have acted without jurisdiction, for it had jurisdic- 
tion to decide what properties were liable to sale. In our opinion, therefore, 
the sale in this case was not a nullity. It was a case of a material irregularity in 
publishing and conducting the sale. The remedy of the plaintiffs was, therefore, to 
apply under O. XXT, r. 90, of the Code of Civil Procedure, for setting aside the sale. 
Sub-rule (7) of r. 92 provides that where no application is made for setting aside the 
sale, the Court shall make an order confirming the sale, and thereupon the sale shall 
become absolute. Sub-rule (3) of this rule provides that no suit to set aside an order 
made under this rule shall be brought by any person against whom such, an order is 
made. 

In Damodar v. Vinayak? it has been held that where an order confirming the sale 
has been made, it is an order against the judgment-debtor, even though he has made 
no application to set it aside, and that a suit brought by a judgment-debtor to set 
aside the sale is not maintainable. See also Brahmayya v. Appayya Sastri? and 
Gajrajmats Teorain v. Akbar Husains 

December 18. Yn this case no application was made by the plaintiffs or the mortgagor 
to set aside the sale. If, therefore, it is held that it is a case of a material irregularity 
in publishing and conducting the sale, the suit will be barred under O. XXI, r. 92 
(3), of the Code of Civil Procedure. The Allahabad High Court has also held in 
Imtiaz-unnissa v. Chuttan Lal? that a suit brought by a judgment-debtor to recover 
possession of the property on the ground that it was wrongly proclaimed for sale and 
sold, as it was not covered by the decree, is barred by O. X XI, r. 92, of the Code of 
Civil Procedure: see also Rahim Bakhsh v. Kishen Lal.* 

We shall now discuss what the legal position would be, if the sale of the suit lands is 
regarded as a nullity, as has been contended by Mr. Virkar on behalf of the appellants- 
plaintiffs, relying on the decision of Mr. Justice Dixit in Ram Ganu v. Hari Sambhu.” 
Even then an application could have been made to the executing Court to aet aside 
the sale on the ground that the suit properties were not liable to be sold in execution of 
the mortgage decree and that thesale was, therefore, void. Such an application falls 
under s. 47 of the Code of Civil Procedure. The question then arises whether the 


1 (2000) E L. R. 25 Bom. 337, 4 (2908) I. L. R. 29 AIL. 196, 
2 Bom. L. R. 927, r.c. . 9 Bom. L. R. 89, ».0. 
2 (1901) L. R. 26 Bom. 40, 6 (1924) I. L. RB 47 All 304. 
c. 3 Bom. L. R. 463. 6 [1939] All. 
3 (1920) 1. L. R. 44 Mad. 351. 7 (1950) 52 Bon, `L. R. 358. 


- 


"i 
488 THE BOMBAY LAW REPORTER. [vor. LIV. 
piven suit is barred by s. 47, sub-s. (1) of which states that all questions arising 
etween the parties to the suit in which the decree was passed or their representatives 
and relating to the execution, discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree and not by a separate suit. The object 
of this section is to check needless litigation and to provide a cheap and expeditious 
procedure for the determination of questions relating to execution without recourse 
to a separate suit. In Chowdry Wahed Ali v. Mussamut Jumaee! the Privy Council 
referring to the corresponding section of the Act of 1861 observed (p. 155) : 
*...'This enactment was undoubtedly passed for the beneficial purpose of checking needless 
litigation, and their Lordships do not desire to limit its operation.” 


The same point was stressed by the Privy Council in Prosunno Coomar Sanyal v. 
Kasi Das Sangal?, where their Lordships observed (p. 169): 

“It is of the utmost im portance that all objections to execution sales should be disposed of as 
cheaply and as speedily as possible. Their Lordships are glad to find that the Courts in India 
have not placed any narrow construction on the language of sect. 244 (which corresponds to present 
s. 47)”. 

Section 47 of the Code of Civil Procedure should therefore be construed liberally. 

In order to make this section applicable, two conditions must be fulfilled. The 
question must relate to the execution, discharge, or satisfaction of the decree and it 
must be one arising between the parties to the suit in which the decree was passed or 
their representatives. In the present case the first condition is satisfied, for there 
can be no doubt that the question whether the suit properties were or were not liable 
to be sold in execution of the decree obtained by the mortgagee Ram Narayan was one 
relating to the execution, discharge or satisfaction of that decree. 

The next question to be considered is whether this question arises between the 
parties to the suit in which the decree was passed or their representatives. Except 
in Sadashiv bin Mahaduv. Narayan Vithal? our Court has consistently taken the view 
that a stranger auction purchaser is not a representative of either the judgment-debtor 
or thedecree-holder. I would only refer to some of the cases on this point: Vishvanath 
Charu Naik v. Subraya Shivapa Shetti*, Narsinhbhat v. Bandu*, Hargovind Fulchand 
v. Bhudar Haoj$ and Hanmantagouda Nagangouda v. Shivappa Dundappa : 
District Local Board, Belgaum v. Shwvappa Dundappa.! The observations made in 
some of these cases are wide enough to apply even in those cases, in which the auction 
purchaser is the decree-holder himself. Thus, in Gangadhar Dhanjtshet v. Balwant 
Kashirao®, Broomfield J. has observed (p. 882): 

**,..80 far as Bombay is concerned, there oan be no doubt that the view which is binding upon 
us is that an auction-purchaser is neither a party within the meaning of that section (s. 47), nor 
does he represent either the judgment-oreditor or the judgment-debtor". 

It has, therefore, been contended that as the present suit is for recovering possession of 
the suit properties from the auction purchaser, who, according to the Bombay view, 
is not a representative of either the judgment-debtor or the judgment-creditor, 
the question is not between the parties to the suit in which the decree was passed or 
their representatives and .that s. 47 has, therefore, no application. We are 
unable to accept this contention. The words “all questions arising" used in s. 47 
do not mean only such questions as are actually raised in the execution proceedings, 
for otherwise a party by not raising a question in execution proceedings, which then 
ought to have been raised, would be able to circumvent the provisions of s. 47, which 
provides that all questions of the kind mentioned therem ahallbedetermined by the 
Court executing the decree and not by a separate suit. In our opinion, the words 
“all questions arising" mean all questions which could properly arise or which could 
properly have been raised in the execution proceedings between the parties to the suit 
or their representatives. The plaintiffs oould have raised their objeotion about the 
suit properties being not liable to sale in execution of the mortgage decree before the 
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sale proclamation was issued. They could also have applied for the sale being set 
aside on the same ground. Tf they had taken either of these steps, the question would 
have been between the judgment-debtor and the decree-holder. The position cannot 
be different merely because the plaintiffs judgment-debtors, have raised the 
question after the sale has been confirmed and after the auction purchaser has obtain- 
ed possession of the properties. In Gokulsing Bhikaram v. KXsansingh* the auction 
purchaser brought a suit to recover possession of the property purchased by him from 
the defendants, who were the legal representatives of the original jadgment-debtor. 
The defendants resisted the plaintiff's suit on the ground that the property having 
been the joint property of the original judgment-debtor and the defendants had 
survived to them after the original judgment-debtor’s death and that the plaintiff 
had obtained no title at the court-sale which he could legally assert as against the 
defendants. It was held that the question raised by the defendants was one relating 
to the execution of the decree arising between the deoree-holder and the judgment- 
debtors, that it fell within s. 244 of the Code of Civil Procedure (which corresponds to 
present s, 47), that the defendants should, therefore, have objected to the sale in 
execution proceedings under s. 244 and that they could not be allowed to attack 
the sale in the suit brought by the plaintiff. The same argument, which has been 
&dvanced before us that the question was not between the parties to the suit, in which 
the decree was passed, as the auction purchaser cannot be regarded as the representa- 
tive of either party, was also advanced in that case, but was not accepted. Chandavar- 
kar J. dealt with this argument as follows (p. 562) : 

“It is now contended that, whatever might have been the result if the decree-holder had been 
a party to the present suit, the dispute now is between the auction-purchaser, who is a stranger to 
the previous suit and the execution proceedings therein, and the respondents, and that, there- 
fore, section 244 does not apply. The answer to that contention is that, though an suction- 
purchaser at a Court-sale in execution of a deoree is not a party to the suit in which the decree was 
passed and though he is not a representative of either the decree-holder or the judgment-debtor 
for the purposes of section 244, yet if the question raised by the judgment-debtor aa to the legality 
of the Court-sale is virtually one between the parties to the suit, and if in the decision and result 
of that question the auotion-purchaser is interested, the judgment-debtor ought not to be allowed 
to attack the sale in a suit. That is upon the ground that he is precluded by section 244 from 
raising the question as a defence in any proceedings other than those under that section.” 
Tt was held in this case that the test in such cases is whether the ground upon which 
the court-sale is attacked as conferring no title upon the auction purchaser affects the 
parties to the suit and could have as between them been raised and determined under 
8. 244 (present s. 47) and whether the auction purchaser though not a party to that 
suit is a party interested in the result. If this test is applied in this case, the ques- 
tion raised in the present suit would be between the parties to the suit in which 
the mortgage decree was passed and the suit would be barred by s. 47. 

The same view has been taken by & full bench of the Allahabad High Court in 
Basti Ram v. Fattu? in which it was held that the provisions of s. 244 of the Code of 
Civil Procedure, 1882 (present s. 47) prohibit not only a suit between the parties and 
their representatives, but also a suit by a party or his representatives against an 
auction purchaser in execution of the decree, the object of which is to determine a 
question which properly arises between the parties or their representatives and re- 
lates to the execution, discharge or satisfaction of the decree, and that if the question 
be of this nature, it is one which must be determined by order of the Court executing 
the decree and not by a separate suit. ‘It was further held in that case that it is 
immaterial whether the party did or did not raise the question at the time of execu- 
tion, and that if he did not, he lost the remedy which the Legislature has provided. 
This case has been followed by the Caloutta High Court in Mohan Singh Chowdhurt v. 
Panachanan Sadhukhan In the course of the judgment Page J. observed (p. 841): 

“The appellants contend, however, that as their claim in the present suit is brought against a 
stranger-auction-purchaser, who is neither & party to the suit nor the representative of a party, 
8. 47 can have no application to the present proceedings. The answer to that contention is that 
the Legislature by enacting section 47 and Order XXI of the Code intended and provided that all 
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questions arising between the parties to the suit or their representatives in intereat relating to the 
execution, discharge or satisfaction of the decree should be determined in the proceedings in 
which the decree was passed. Ifa party to the suit or his representatives desire to raise an issue 
which falls within section 47, such as whether the sale ought to be set aside on the ground of 
irregularity or fraud as provided in Order XXI, rule 90, or whether the property sold was liable 
to attachment in execution of the decree, they must do so in the course of the exeoution proceedings 
as provided in the Code and not otherwise. A stranger-auction-purchaser after the sale has 
become absolute and a sale certificate has been granted ought not to be left ın doubt as to whether 
the parties or their representatives intend in the future to attack the sale in further or other pro- 
. Ifa party to the suit or his representatives in interest refrain from raising a question 
which falls within the ambit of section 47 and elect to stand by and do nothing while property 
alleged to belong to the judgment-debtor is attached and sold in execution of the decreé, such 
persons are not to be permitted thereafter to canvass such questions in other proceedings, or to 
harass the auction-purchaser by launching a separate suit agamst him in which the sale is attack- 
ed upon some ground which could and ought to have been raised ın the execution proceedings 
and whioh fajls within section 47 of the Code". 
The same view was taken in Umapati Mukerjeev. Sheikh Suleman. In Munna Lal 
v. The Collector of Shahjahanpur? and in Bulag: Das v. Kesri? a contrary view was taken, 
and it was held that a judgment-debtor can bring a suit to recover possession of the 
property sold at an auction sale, which was not liable to be sold in execution of the decree. 
These decisions were not followed in later cases of the Allahabad High Court, in which 
it was again held that such a suit is barred under s. 47. See Imtiaz Bibi v. Kabia 
Bibit and Rahim Bakhsh v. Kishen Lal5 In the latter case in execution of a 
decree for sale on a mortgage some property belonging to the judgment-debtor, 
which did not form part of the mortgaged property, was by mistake included in the 
sale proclamation, the sale, and the sale certificate. No objection was taken by the 
judgment-debtor at any of these stages of execution. Subsequently he brought a suit 
for recovery of this property against the auction purchaser, who was the decree- 
holder himself. It was held that the judgment-debtor should have proceeded by way 
of objections in the execution Court, and his suit was barred by s. 47 and O. XXI, 
r. 92, of the Civil Procedure Code. The Madras High Court has also held that such a 
suit is barred under s. 47 : see Jatnulabdin Sahib v. Krishna Chettiar.’ l 
Theview, which we are taking, also receives support from three decisions of the Privy 
Council in Prosunno Coomar Sanyal v. Kasi Das Sanyal, Ganapathy Mudaliar v. 
Krishnamachariar?, and Ramabhadra Naidu v. Kadiriyasami Nascker.? In the first case 
the plaintiffs, who were the co-sharers of a Jamindari, brought a suit to set aside the 
judicial sale of the Jamindari on the ground that the decree-holder, in part satisfac- 
tion of his decree, had received from them their proportionate amounts of the debt 
decreed and had agreed that their shares would not be sold in execution of the decree. 
It was held that the question was determinable, in virtue of s. 244 of the Code of 
Civil Procedure, only by an order of the Court executing the decree. In Ganapathy 
Mudaliarv. Krishnamachariar!?, the mortgagee of an ancestral property of a Hindu 
obtained against the mortgagor and his two sons, who were minors duly represented by 
their guardian, a decree for the amount due “‘to berecovered from the first defendant 
personally and by sale of the mortgaged property". In exeoution of that decree the 
right, title and interest of the defendants in the mortgaged property was sold and was 
purchased by the decree-holder himself. After the confirmation of the sale, the 
survivor of the two sons brought a suit to redeem the mortgage, contending that the 
decree and sale were nullities and did not affect hisright to redeem. It was held that 
the suit could not be maintained, because under s. 244 of the Code of Civil Procedure, 
1882, the validity of the sale could not be questioned in a fresh suit but only by an 
application before confirmation of the sale to the Court executing the decree. In 
the course of the judgment it was observed (p. 60) : 
**,..8. 244 had been rightly held in India to apply in a case in which the question raised 
(1926) I. L. R. 54 Cal. 419. 8 UA R. 45 I. A. 54, 
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concerned the auction purchaser at an auction sale as well as the parties to the suit". 


Section 47, therefore, applies to a suit between a judgment-debtor and an auction 
purchaser, if the question raised in the suit is one which relates to or affects the parties, 
to the suit in which the decree was passed. 

In Ramabhadra Naidu v. Kadiriyasamt Naicker! the suit was brought by & 
judgment-debtor, son of the original mortgagor, against the auction purchaser, who 
was the assignee of the mortgage decree, to recover possession of the properties, of 
which, it was alleged, the auction purchaser had wrongly obtained possession, as 
they were not included in the mortgage. The defendant auction purchaser contended 
that the plaintiff's remedy was by a petition in execution proceedings under s. 47 
and not by a separate suit. The Court found that some of the properties claimed 
by the plaintiff were not covered by the mortgage, but that they were included in 
the decree, the sale proclamation and the certificate of sale. The Privy Council held 
that the plaintiff could have raised. the same question in execution proceedings, and as 
he had not done so, he was bound by the sale and the sale certificate issued to the 
defendant. His suit was therefore dismissed. Their Lordships observed (p. 161) : 

“...The rights of the mortgagors, however, need not have been taken away by this fact as 

they were at liberty to have taken proceedings in the suit in order to raise the contention that 
they now put forward under s8. 47 of the Code of Civil Procedure, 1908, but this they have never 
done and it is now too late. The sale certificate was in their opinion plain, and 1te meaning was 
accepted by all parties at the time, showing that even if they misunderstood the operation of 
the mortgage they were under no misapprehension as to that of the certificate. Certificates of 
sale are documenta of title which ought not to be lightly regarded or loosely construed. There 
is full opportunity for challenge of all proceedings in the execution of mortgage decrees at the 
time, and except in clear cages & purchager ought not to be harassed in his possession by disputes 
arising years after his purchase”. 
It is true that in this case the properties, for the recovery of which the suit had been 
brought, were also iucluded in the decree. But that does not appear to be a fact of 
any consequence. The suit was, as in the present case, between a judgment-debtor 
and an auction purchaser for obtaining possession of properties, which, it was alleged, 
had been wrongly sold in execution of & mortgage decree. The Privy Council held 
that the suit did not lie, as no objection that the properties were not liable to sale had 
been taken, in execution proceedings, as could have been done under s.47. Although 
there is no discussion in the judgment on this point, it may be assumed, having re- 
gard to the decision of the Privy Council, that their Lordships were of the view that 
the question was one between the parties to the suit in which the decree was passed, 
within the meaning of s. 47. 

In our opinion, therefore,the present suit would be barred under s. 47 of the Code 
of Civil Procedure, if it is held that the sale of the suit lands was a nullity. If on the 
other hand the sale is not regarded as a nullity, but the case is considered as being one 
of material irregularity in publishing and conducting the sale, the suit would be 
barred under O. X XI, r. 92, of the Code of Civil Procedure. The suit brought by the 
plaintiffs is therefore not maintainable. We cannot also treat thesuitasan applica- 
tion under s. 47, for on the date on which the suit was filed such an application was 
barred by limitation. 

The appeal must consequently fail, and is dismissed. 

There will be no order as to costs of this appeal. 


Appeal dismissed. 


1 (1921) L. R. 48 I. A.155, 8. c. 24 Bom. L, R. 580. 
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Before Mr. Justice Bhagwati and Mr. Justice Ohainant. 
NARSINGDAS TAKHATMAL v. RADHAKISAN RAMBAKAS BOOB.* 


Indian Evidence Act (I of 1872), Seo. 92—Indian Contract Act (IX of 1872), Sec. 17 (8)—HEzecution 
of sale-deeds by plaintiff in favour of certain members of joint Hindu family representing such 
family—Partision between members of joint family—Property covered by sale-deeds transferred 
to defendants who formed another branch of joint family—Sutt by plaintiff against defendants 
Jor redemption of property alleging that sale-deeds were mortgages —Plawntiff seeking to lead 
evidence in sutt that sale-deeds were really mortgages— Whether such evidence barred—Requtsites 
of valid plea of fraud for purposes of proviso (1) to s. 92, Indian Evidence Act. 

The plaintiff, who was the owner of certain properties, executed sale-deeds in respeot of them 
in favour of two members of a branch of & joint Hindu family, who represented the joint 
family in the matter of the sale-deeds. There was a partition between the members of the 
joint family, and under ita terms those properties were transferred to the defendants who were 
members of another branch of the joint family. The plaintiff filed a suit against the defen- 
dante for a declaration that the sale-deeds were really mortgages and for redemption and 
possession of the properties. In the suit the plaintiff sought to lead evidence to show that 
the aale-deeds which were executed by him were really mortgages and that, therefore, he waa 
entitled to redeem the properties. On the question whether this was barred under s. 92 
of the Indian Evidence Act, 1872, it was contended by the plaintiff that as he was not & 
party to the deed of partition and as the defendants were not parties to the sale-deeda, it 
could not be urged that the evidence which was sought to be led was between the parties to 
the sale-deeds or their representatives in interest so as to come within the ban of s. 92 of 
the Act :— 

Held, (1) that s. 92 of the Act was applicable to the case, because whatever evidence was 
sought to be led was between the parties to the sale-deeds, as the defendants, who were 
members of the joint family, were really parties to the sale-deeds though these were in fact 
executed in favour of the two members who represented another branch of the joint family ; and 

(2) that the defendants derived their title to the properties covered by the sale-deeds by 
virtue of the operation of the deed of partition, and hence they were representatives in interest 
of those two members and, therefore, the evidence which was sought to be led was barred 
under s. 92 of the Act. 

Ganu v. Bhau, not followed. 
Hiraji v. Vashnu,* dissented from. 
Maung Kyin v. Ma Shwe La,’ referred to and explained. 

In order to plead fraud effectively for the purposes of proviso (1) to s. 92 of the Indian 
Evidence Act, the particulars of fraud must be given by the party, and in the absence of such 
particulars, there cannot be any proper averment of fraud. The fraud which is alleged must 
be such as enters into the transaction itself and enables the party to avoid the transaction. 
It must be fraud within the meaning of the term as used in s. 17 (3) of the Indian Contract 
Act, 1872, and unless and until the allegations amount to that, there cannot be any valid 
plea of fraud which can be taken up by a party. Merely because a party knew the ciroum- 
stances under which the previous transaction had been entered into and was thereby affected 
with the knowledge of the circumstances attendant upon the transaction when he in his 
turn entered into his own transaction, it does not follow that he would be guilty of fraud if 
he set up a title contrary to the facts and crrcumstances thus known to him. 

Dagdu v. Nama,‘ referred to. 


Onm Narsingdas (plaintiff) filed the present suit against Radhakisan, Shrikisan, 
Balmukund and Ramkisan (defendants Nos. 1 to 4) impleading therein his grand- 
sons Bhikchand, Shivdas and Dwarkadas (defendants Nos. 5 to 7) being the sons of 
his daughter Indirabai, for a declaration that thesale-deeds of 1907, 1909, 1919 and 
1923 regarding the guit properties were mortgages and that defendants Nos. 1 to 4 
had taken them as mortgagees and for accounts of expenditure and income, for 
redemption and possession of the suit properties and costs. 

The plaintiff was a merchant dealing in silk yarn and did considerable business in 
the commodity. He used to stock silk yarn of the value of about Rs. 4 laos. There 
was a fire in the year 1900 and the go-down of the plaintiff was burnt down. The 

* Decided, December 3, 1951. First Appeal 2 [1928] A. I. R. Bom. 429. 
No. 208 of 1948, from the decision of N. V. 8 (1917) L. R. 44 I. A. 236, 
Ransubhe, Civil Judge (Senior Division), 8.0, 20 Bom. L, R. 278. 


Bijapur, in Civil Suit No. 464 of 1941, 4 (1910) 12 Bom. L. R. 972. 
1 (1918) 20 Bom. L. R. 684. 


^ 
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goods had been insured against fire, but the insurance company entertained a 
suspicion about the genuineness oftheplaintiff's claim. The plaintiff was prosecuted 
for cheating and arson. He was convicted by the Sessions Judge, but was acquitted by 
the High Courtin appeal. Thisloss of goods as also the prosecution shattered the nerves 
of the plaintiff and he had a stroke of paralysis in the year 1901. The plaintiff had 
marriedone Chandrabhagabai after the death of his first wife and had a daughter named 
Indira by her. Chandrabhagabai thinking that im his then state of health and nerves 
it would be worthwile having all the a aah transferred to some person who would 
be expected to take care of the same for him and with that end in view on August 
26, 1901, all the properties belonging to the plaintiff were transferred to the name 
Phulchand Bhayya the father of his deceased first wife. Indira was betrothed to 
one Rampratap the son of Ramnath in the year 1904. After that betrothal, it 
was thought advisable by Chandrabhagabai to have these properties retransferred to 
the name of the plaintiff, and Phulchand Bhayya retransferred them accordingly on 
September 20, 1904. Ramnath, the father of Rampratap, had advanced moneys 
from time to time to the plaintiff between the years 1904 and 1907. On June 17, 
1907, the plaintiff executed two sale-deeds in favour of Ramnath one for a considera- 
tion of Rs. 5,000 conveying the properties contained in sch. A totheplaint and 4 S. 
Nos. at Monja Kaggod being S. Nos. 106, 108, 111 and 112, andthe other fora con- 
sideration of Rs. 10,000 conveying the properties contained iu schs. B, C and D 
to the plaint. The consideration of Rs. 5,000 was paid in cash to the plaintiff. The 
consideration of Rs. 10,000 was made up ofthe past indebtedness of the plaintiff to 
Ramnath and a small payment which Ramnath had made at the instance of the 

laintiff to a third party. After these sale-deeds were executéd by the plaintiff in 
favour of Ramnath nothing further had happened until March 10, 1909, when the 
plaintiff sold S. Nos. 108 and 111 at Mouje Kaggod for a consideration of Rs. 2,600 
in favour of a third party. On April 6, 1909, he sold the other two S. Nos. 106 and 
112 situate at Mouje Kaggod for a consideration of Rs. 950. The plaintiff thus sold 
the immoveable properties consisting of these four survey numbers situate at Mouje 
Kaggod for an aggregate sum of Rs. 3,580 out of the properties which were the subject 
matter of the sale-deed executed by him in favour of Ramnath on June 17, 1907, 
for a consideration of Rs. 5,000. On July 29, 1909, the plaintiff mortgaged two 
buildings out of the properties contained in sch. B to the plaint to one Pandu- 
rangrao Desai for a consideration of Rs. 10,000. That document was on the face of it 
a possessory mortgage and these properties which were the subject matter of the 
possessory mortgage were comprised in the sale-deed dated June 17, 1907, executed 
by the plaintiff in favour of Ramnath in regard to all the properties contained in the 
schs. B, C and D to the plamt. Within about four months of this possessory 
mortgage Ramnath reconveyed to the plaintiff all the properties contained in the 
schs. B, Cand D to the plaint and which werethe subject matter of the conveyance 
dated June 17, 1907, executed by the plaintiff in favour of Ramnath for a considera- 
tion of Rs. 10,000 consisting of a mortgage for a sum of Rs. 5,000 and a cash payment 
of Rs. 5,000. The plaintiff was not in a position to pay anything more than Rs. 5,000 
to Ramnath, and he, therefore, executed on the same date, November 24, 1909, a 
_ mortgage of the very same building out of the properties contained in ach. B to the plaint 
which had already been mortgaged by him in favour of Pandurangrao Desai on July 
29,1909. The mortgage executed by the plaintiff in favour of Ramnath on November 
24, 1909, was, therefore, a second mortgage of these properties and the period for the 
loan was therein mentioned as six months, On the very same day, that is, November 
24, 1909, the plaintiff sold 10 or 12 plots which were carved out ofthe open lands 
which were contained in schs. C and D to the plaint realismg diverse sums of money 
out of such sales. Within 23 days of this, i.e., on December 17, 1909, the plaintiff 
executed in favour of Ramnath a sale-deed of all the properties contained in the sch. 
B to the plaint for & consideration of Rs. 17,000. Out of this consideration of 
Rs. 17,000 Ra. 10,000 were paid to Pandurangrao Desai, Rs. 5,000 were appropriated 
by Ramnath himself and thus both the mortgages which were subsisting on the 
building, -part of the properties contained in sch. B to the plaint, were redeemed. 
The balance of Rs. 2,000 was paid by Ramnath to the plaintiff in cash. The earlier 
transaction of the sale of these properties contained in schs. B, C and D to the 
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plaint dated June 17, 1907, was described as a Vishwas Kharedi in the reconveyance 
which was executed by Ramnath in favour of the plaintiff on November 24, 1909. 
As a result of the various transactions above mentioned the properties contained in 
schs. A and B to the plaint purported to have been sold by the plaintiff to Ramnath 
under the two sale-deeds dated June 17, 1907, and December 17, 1909. The four 
S. Nos. situate at Mouje Kaggod being S. Nos. 106, 108, 111 and 112 as also the pro- 
perties contained in schs. O and D to the plaint were dealt with by the plaintiff 
as his own in spite of the fact that they were comprised in the sale-deed dated June 
17, 1907, as above stated. In 1910-11 the plaintiff had a second attack of paralysis. 
His condition grew worse by about 1916 and he was taken to Bombay for treatment. 
He had to contract further debts. OnJune 24,1919, he executed a mortgage of four 
plots out of the properties contained in schs. C and D to the plaint in favour of the 
Maratha Provident Fund for a consideration of Rs. 3,000. The financial condition 
of the plaintiff did not improve. On October 13, 1919, the plaintiff, his nephew 
Savaldas, his son-in-law Rampratap and Ramnath, the father of Rampratap, 
were alleged to have met together. At that interview the accounts were made up, 
Tippans were prepared in the handwriting of Rampratap and a sum of Rs. 22,000 
was found due and owing by the plaintiff to Ramnath. An arrangement was arrived 
at under which the remaining properties contained in the schs. C and D to the 
poe were to be transferred to Rampratap again with a view to prevent them from 

eing lost to the family of the plaintiff. On October 17, 1919, the plaintiff accordingly 
executed a sale-deed in favour of Rampratap conveying to him the properties 
contained in sch. C to the plaint for a consideration of Rs. 9,500 which was made up 
of the sum of Rs. 3,145 which was payable to the Maratha Provident Fund and 
Re. 6,355 in cash. On September 13, 1923, the plaintiff conveyed the properties 
contained in sch. D to the plaint to Rampratap for a consideration of Rs. 8,000 made 
up of the dues which he owed to the several shops of Ramnath at Bombay, Sangamner 
and Bijapur. The plaintiff alleged that all these sale-deeds which he executed in 
favour of Ramnath and Rampratap on June 17, 1907, December 17, 1909, October 
17, 1919, and September 13, 1923, were really mortgages and not sales and were 
executed by him in favour of Ramnath and Rampratap on the understanding that 
these properties contained in schs. A, B, C and D to the plaint would be respectively 
conveyed by Ramnath and Rampratap to him on his paying the amounts which were 
due and owing by him to Ramnath and Rampratap. The understanding as it was 
set out in the plaint was that the sale-deeds should be treated as securities for the 
amounts advanced by Ramnath and Rampratap to the plaintiff and that the pro- 
perties would be reconveyed to the plaintiff by them on the amounts advanced by 
them to him being repaid by him. Nothing farther happened after 1923. Mahomed, 
the constituted attorney of the plaintiff, had been managing all these properties from 
the year 1907 onwards. The properties continued in the Municipal and the Govern- 
ment records in the name of the plaintiff. The plaintiff paid the taxes and the assess- 
ment in respect of the same though these various sale-deeds had been executed by him as 
aforesaid in the names of Ramnath and Rampratap. On July 3, 1929, Ramnath gave 
a notice to his other coparceners for a partition of the moveable and immoveable 
properties belonging to their joint family and in that notice he expressly stated that all 
the immoveable properties at all places except at Bijapur should be partitioned 
between the brothers. A partition wasin fact effected on July 15,1929, and in that 
partition the properties at Bijapur which had been the subject matter of the various 
sale-deeds executed by the plaintiff in favour of Ramnath and Rampratap were 
allotted to the share of defendants Nos. 1 to 4. The plaintiff wanted it to be stated 
in the deed of partition which was actually executed by and between the parties that 
these properties at Bijapur were mortgaged to the family by the plaintiff and were to be 
reconveyed to him on his paying the amounts found due and owing by him to the 
family at the foot of the accounts to berendered by the family to him. The plaintiff 
was, however, assured by both Ramnath and defendants Nos.1 to 4thatall these pro- 
perties would be reconveyed to him on his paying the amounts due and owing by him 
to them and that therefore no such mention need be made in the deed of partition 
actually executed by and between the parties. The plaintiff alleged that as a matter 
of fact at the time of this partition Mahomed, the constituted attorney, had attended 
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with his books of account, accounts were made up and a sum of Rs. 50,000 was then 
found due and owing by him to the family. The plaintiff further alleged that the 
partition which was in fact effected between the two branches of the defendants’ 

joint family was effected on the basis of the valuation of these Bijapur properties at a 
sum of Ra. 50,000 which was found as due and owing by him to the family. Ramnath 

got a sum of Rs. 24 lacs in cash and defendants Nos. 1 to 4 got a similar amount 

including these Bijapur properties which were valued at Rs. 50,000. On the very 

same day, i.e. July 15, 1929, Ramnath executed in favour of defendants Nos. 1 to 4 

a letter of indemnity by which he agreed that if any objection arose in respect of the 
immoveable properties situate at Bijapur, which were given to defendants Nos. 1 to 

4, the owners thereof, he and his son Rampratap would remove the same and would be 
responsible for any loss. He also stated that all the account-books in respect of the 

immoveable properties were given in the custody of defendants Nos. 1 to 4. Asa 

matter of fact, defendant No. 4 was then betrothed to another daughter of Phul- 

chand Bhaya and it was arranged that these Bijapur properties belonging to the 

plaintiff should after this partition be transferred in the Revenue Records to the name 

of defendant No. 4 so that the needful could be done with greater ease and conve- 

nience on the repayment by the plaintiff to defendants Nos. 1 to 4 of the moneys due 

and owing by him to them. Two days after this partition, i.e. on July 17, 1929, Ram- 

pratap died leaving him surviving three minor sons, defendants Nos. 5 to 7in the suit, 

On June 10, 1930, the plaintiff acting as the next friend of these minor grandsons 

of his filed a suit against the other members of the defendants’ family to re-open the 

partition and applied that the suit should be allowed to be filed in forma pauperis.. 
An investigation of pauperism took place. The Court, however, held that defendants 

Nos. 5 to 7 were not paupers. They were asked to pay the court-fees in respect of 
the suit which was intended to be filed. The court-fees were not paid and the suit 
was ultimately dismissed on January 9, 1931. On May 9, 1932, the plaintiff served 
a notice on defendants Nos. 1 to 4 setting out the various facts above referred to and 
asking for a redemption of the snit properties. A reply was sent on May 29, 1932, 

whereby the plaintiff’s allegationsand contentions were denied and defendants Nos, 1 

to 4 refused to comply with the requisitions which had been made by the plaintiff 
upon them. Ramnath died on December 22, 1032. 

On July 15, 1941, the plaintiff filed the present suitagainst defendants Nos. 1 to 
4 who were the sons of Rambakas, the brother of Ramnath, to whom these Nu 
at Bijapur, which were the subject matter of the various sale-deeds executed by the 
plaintiff in favour of Ramnath and Rampratap, had been allotted on the partition dated 
July 15, 1929. Defendants Nos. 5 to 7 being the grandsons of Ramnath from the 
paternal side and grandsons of the plaintiff from the maternal side were also im- 
pleaded as party defendants to the suit. The suit was filed by the plaintiff for a 
declaration that the sale-deeds which he had executed in favour of Ramnath and 
Rampratap in the several years, 1907, 1909, 1919 and 1923 were mortgages, that 
defendants Nos. 1 to 4 had taken them as mortgagees, for accounts of the expenditure 
and income, for redemption and possession of the suit properties and costs. 

This claim of the plaintiff was denied by defendants Nos. 1 to 4. They contended 
that the sale-deeds were genuine sale-deeds executed by the plaintiff in favour of 
Ramnath and Rampratap for proper consideration, that these properties came to 
their share on partition on July 15, 1929, in the ordinary course, that there was no 
arrangement between the plaintiff and Ramnath or Rampratap ab the date or dates of 
.the execution of the sale-deeds that these sales were really to be treated as mortgages 
of the several properties in their favour or between the plaintiff and Ramnath and 
defendants Nos. 1 to 4 at the date of the partition that defendants Nos. 1 to 4 would 
allow the plaintiff to redeem these properties and would reconvey the same to the 

laintiff on the payment to defendants Nos. 1 to 4 of the amounts that would be 
ound due and owing by him to them at the foot of the accounts. They therefore con- 
tended that the plaintiff's suit was false and misconceived and should be dismissed 
with costs. 

Defendants Nos. 5 to 7 did not appear in the suit and the suit proceeded ex parte 
against them. 

, The trial Judge after hearing the evidence, oral as well as documentary led before 
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him, came to the conclusion that the plaintiff had failed to establish the case 
which he had set out int the plaint and dismissed the suit with costs against 
defendants Nos. l to 4. He dismissed the suit against defendants Nos. 5 to 7, 
but made no order as to their costs as they had not appeared at the hearing of the 
guit before him. The trial Judge, in his judgment, observed as follows :— 

“In this case [Martand v. Amritrao, 27 Bom. L. R., 051], the plaintiff sought redemption of a 
simple gale deed, under s. 10A. of Dekkhan Agriculturiste' Relief Act, but during the pendency of 
the suit, he died. The original plaintiff was an agnoulturist on the date of the transaction. 
But, his heir was not agriculturist. It was held, therefore, by their Lordships that it was true 
that evidence of the surrounding circumstances was admissible but it was only admissible for the 
purpose of throwing light on the meaning and language and it was observed :——‘It is not permissible 
to consider the surrounding circumstances with a view to holding that a document, which on the 
face of it is a sale deed, is intended to operate as & mortgage. Their Lordships further pointed 
out that there must be some limit to the suggestion that the surrounding circumstances can 
always be scrutinised so as to enable the Court to alter or change the nature of the document 
to something different from what it purports to be; otherwise, there can be no certainty as 
to the proper construction to be placed on a document, which to all appearances ia unambigu- 
ous. The above case of Martand v. Amrirao, (27 Bom. L. R. 951) appears to be on all fours with 
the present case, which involves simple sale deeds not followed by any contemporaneous or sub- 
sequent agreements containing a clause to reconvey the property after a lapse of certain period. 
To the cases of the first sort, stated above, I thmk the principle laid down in Balkisan v. W. F. 
Legge (2 Bom. L. R. 523) would certainly apply to ascertain the real intention of the parties. But, 
in cases which deal with simple sale deeds without being followed by any sort of agreement, I think 
the proposition propounded in Martand v. Amrirao must apply with the result that no oral 
evidence to denote the intention of the parties at the time of the execution of the sale deed can 
be allowed.” 


The plaintiff appealed to the High Court. 


R. B. Kotwal and N. C. Shah, for the appellant. 
K. G. Datar, for ndents Nos, 1 to 3. 

T. N. Walawalkar, for respondent No. 4. 

A. G. Kotwal, for respondents Nos. 5 to 7. 


BuaawaTr J. [His Lordship, after setting out facts as above, proceeded: | 
The main argument which appealed to the learned Judge below was that having re- 
gard to the nature and circumstances of the case, it was not open to the plaintiff 
under s. 92 of the Indian Evidence Act to lead any evidence to show that the sale- 
deeds which were executed by the plaintiff infavour of Ramnath and Rampratap as 
above were really mortgages and that therefore he was entitled to redeem the same. 
The applicability of s. 92 of the Indian Evidence Act has also been the subject of 
an elaborate ent addressed by Mr. R. B. Kotwal, who appears for the plaintiff 
before us. Before we proceed to discuss the applicability af 8. 92 of the Indian 
Evidence Act, we think that even though it may appear to be quite elementary, 
we should set out the terms of s. 92 which would fall to be construed by us in this 
appeal : 

“When the terms of any such contract, grant or other disposition of property, or any matter 
required by law to be reduced to the form of a document, have been proved accordmg to the last 
section, no evidence of any oral agreement or statement shall be admitted, as between the parties 
to any such instrument or their representatives in interest, for the purpose of contradicting, 
varying, adding to, or subtracting from, its terms : 

Proviso (1). Any fact may be proved which would invalidate any document, or which would 
entitle any person to any decree or order relating thereto ; such as fraud....” 
It was urged before us that even though these documents were ostensibly executed as 
sale-deeds, the real agreement between the parties was that they were to be treated as 
deeds of mortgage and the plaintiff was to be allowed to redeem these mortgages on 
his paying to Ramnath and Rampratap the amounts found due by him to them on the 
accounts of the respective mortgages being made up by and between the parties. 
It was further urged that the conduct of the parties in the matter of the conveyances, 
reconveyances and the dealings with the several parcels of the properties comprised 
in the 8. Nos. 106, 108, 111 and 112 at Mouje Kaggod and the several parcels of land 
which had been carved out of the properties contained in schs. C and D to the plaint, 
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a8 also the transfer of these Bijapur lands in the name of defendant No. 4 only in the 
Revenue Records after the partition of July 15, 1929, Supported the plaintiff 
in his case that these documents which he executed in favour of Ramnath and Ram- 
pratap were not sales but really mortgages. In the plaint itself, the plaintiff had 
_ stated that these documents had been executed by him on the understanding that the 
sale-deeds should be treated as securities for the amounts advanced. This was the 
evidence which was sought to be adduced under s. 92 of the Indian Evidence Act in 
order to support the plaintiff's contention that the sale-deeds executed by him in 
favour of Ramnath and Rampratap were really mortgages. 

When the terms of s. 92 of the Indian Evidence Aot were pointed out as debarring 
the plaintiff from proving anything of this type as between himself and defendants 
Nos. 1 to 4, it was urged that what was sought to be done was not to lead evidence 
of any oral agreement or a statement as between the parties to such instrument 
or their representatives in interest for the purpose of contradicting or varying its 
terms, Ramnath and Rampratap no doubt were parties to these documents of sale, 
but defendants Nos. 1 to 4 were not such parties and that therefore there was no 
ban under s. 92 of the Evidence Act operatmg against such evidence being led on 
behalf of the plaintiff. The documents had been executed between the plaintiff 
on the one hand and Ramnath and Rampratap on the other in the several years, 
1907, 1909, 1919 and 1923. There was & partition between the members of the 
defendants’ joint family in the year 1929, under the terms of which these properties 
had been transferred to defendants Nos. 1 to 4 and they had acquired absolute interest 
therein under the terms of the deed of partition executed by and between the parties 
on the date July 15, 1920. The plaintiff was not a party to this deed of 
partition and defendants Nos. 1 to 4 were not parties to the various deeds of sale and 
that therefore it could not be urged that the evidence which was sought to be 
led was between the parties to the documents or their representatives in interest so 
as to come within the ban of s. 92 of the Indian Evidence Act. 

Before we proceed to discuss the authorities which were cited before us, it is neces- 
sary to clear the ground by analysing what was the true position as it obtained 
between the parties. The plaintiff was the owner of all these Uu ae which were 
the subject matter of the various deeds of sale executed by him in favour of Ramnath 
and Rampratap. He had sold these several properties to them for the considerations 
mentioned in the several deeds of sale. Ramnath and Rampratap were the members 
of a joint and undivided Hindu family, Ramnath and Rampratap representing one 
branch of it and Rambakas representing another. Ramnath and Rampratap were 
alleged to represent the whole of their joint family in the matter of these deeds of 
sale executed by the plaintiff in their favour, with the result that even though the 
sale-deeds were executed in the names of Ramnath and Rampratap, they were really 
for the benefit of the members of their joint family. In a sense all the members of 
the joint family could be said to have acquired an interest in these Bijapur properties 
by reason of the sale-deeds executed. by the plaintiff in favour of Ramnath and 
Rampratap. When the deed of partition came to be executed between the members 
of the defendants’ joint family what was done was that whatever right, title and 
interest Ramnath and Rampratep had in these Bijapur properties was transferred 
by them in favour of defendants Nos. 1 to 4, defendants Nos. 1 to 4 in their turn 
releasing or relinquishing all right, title and interest which they had in the other 
properties belonging to the joint family which went to Ramnath and Rampratap 
on such partition. Partition is a transfer of immoveable property, but the partition 
effected here, so far as the plaintiff was concerned, did not and could not affect the 
nature of the transactions as they originally took place between him and Ramnath 
and Rampratap. The only thing which would require to be considered from this 
point of view would be what was the real nature of the transactions which had 
taken place between the plaintiff on the one hand and Ramnath and Rampratap 
on the other. If that was so, s. 92 of the Indian Evidence Act would have a direct 
application, because whatever evidence was sought to be led would be between the 
parties to these documents of sale and no others, defendants Nos. 1 to 4 being really 
parties to the documents, though the documents were in fact executed in favour of 
' Ramnath and Rampratap. 

L. R.—33 
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Even if we do not go so far as this, another aspeot will have also to be considered, 
and that is how far could defendants Nos. 1 to 4 be treated as third parties in regard 
to the transactions of sale which had already been effected as between the plaintiff 
on the one hand and Ramnath and Rampratap on the other. Ramnath and Rampra- 
tap were the parties to these documents. Defendants Nos. 1 to 4 came to be the full 
owners of these Bijapur properties under the terms of the deed of partition which. 
was executed between Ramnath and Rampratap on the one hand and themselves 
on the other. Whatever right, title and interest Ramnath and Rampratap had in 
these Bijapur properties came to be given over to defendants Nos. 1 to 4 under the 
deed of partition and defendants Nos. 1 to 4 themselves derived their title, if not 
initially, at least by virtue of the operation of the deed of partition. If they thus 
derived their right, title and interest in these Bijapur properties from Ramnath 
and Rampratap, they would certainly be the representatives in interest of Ramnath 
and Rampratap, and if that was so, so far as the documents of sale which were 
executed between the plaintiff on the one hand and Ramnath and Rampratap on 
the other were concerned, they would be, though not parties to the documents, 
the representatives in interest of the parties to the documents. From this point of 
view also s. 92 of the Indian Evidence Act would prevent the evidence being led 
of any oral agreement or statement on behalf of the plaintiff for the purpose of 
contradicting or varying the terms of these documents of sale, the evidence being 
sought to be led between the plaintiff on the one hand and defendants Nos. 1 to 4 
on the other, who in their turn were the representatives in interest of Ramnath and 
Rampratap who were the parties to these documents of sale. Apart from the autho- 
rities which were cited at the bar and which we shall deal with in a moment, this 
appears to be the clear position on a true analysis of the facts and the circumstances 
of the case. The evidence which was sought to be led by the plaintiff was clearly 
with a view to contradict or vary the terms of these documents which had been 
executed between the plaintiff on the one hand and Ramnath and Rampratap on 
the other and could not be led even between the plaintiff and defendants Nos. 1 to 4 
because defendants Nos. I to 4 were the representatives in interest of Ramnath and 
Rampratap. 

Mr. R. B. Kotwal, however, urged before us that such evidence could be led without 
infringing the provisions of s. 92 of the Indian Evidence Act. He drew our attention 
to a decision of their Lordships of the Privy Council in Maung Kym v. Ma Shwe La.* 
In that case one Myaing had executed an out and out conveyance of two of his 
properties in favour of Kyin and his wife having borrowed from them a sum of 
Rs. 8,500. No ion had passed, but interest had been paid by Myaing and the 
repayment of the loan to the extent of Rs. 3,500 had also been made. Kyin and his 
wife had similarly obtained by purchase at a public auction two other plots of land 
belonging to Myaing for a consideration of Rs. 1,155. Here also no possession had 
passed from Myaing to Kyin. Kyin and his wife subsequently transferred all the 
properties to U Shwe Pe and his wife und conveyed the same to them by an ez facie 
absolute conveyance. Myaing was not a party to the later transaction in favour of 
U Shwe Pe and his wife. Myaing subsequently conveyed to Kyin and his wife his 
equity of redemption on the basis that notwithstanding absolute conveyance executed 
by Myaing in favour of Kyins, Kyins had got only the mortgages over these properties 
&nd therefore the equity of redemption had remained with Myaing which he was 
free to dispose off. U Shwe Pe died and his widow and children brought a suit for 
possession of the lands against Kyins. Kyins resisted possession being given and 
maintained that although the conveyance to U Shwe Pe and his wife was absolute 
in form, it was well-known to them that the true nature of the transaotion was one 
of mortgage upon the securities of the properties. In particular it was maintained 
that U Shwe Pe and his wife knew that Kyins, who purported to grant the conveyance 
in absolute terms were not in fact the owners of the property but were in fact 
lenders thereupon. When the matter came earlier before their Lordships of the 
Privy Council in the year 1911, the question as to the applicability of s. 92 of the 
Indian Evidence Act was mooted, and it was objected that no evidence could be led 
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of any oral agreement between Myaing and Kyins to show that the transactions as 
between them were really mortgages and not out and ont sales as they ostensibly 
were. Their Lordships were of the opinion that the case for the appellant disclosed 
fraud against the respondents in relation to matters antecedent to the exeoution of 
the deeds on which much of the evidence tendered would certainly be material. If 
that were so, 8. 92 of the Indian Evidence Act even if construed according to the 
respondents’ contention would not avail them. It did not prevent proof of a fraudu- 
lent dealing with the third person’s property or proof of notice that the property 
purporting to be absolutely conveyed in fact belonged to a third person who was not 
& y to the conveyance. Their Lordships, therefore, ordered that the evidence 
which had been rejected in the Court below should be heard subject to just conditions. 
Such evidence was accordingly taken and the matter came before their Lordships 
of the Privy Council in the year 1917, and the judgment of their Lordships is reported 
in Maung Kyin v. Ma Shwe Ia. Their Lordships were of the opinion that as between 
the parties to an absolute conveyance s. 92 of the Act (subject to its provisos) 
P udes the giving of oral evidence to prove that the transaction was intended to 

ea mortgage. The section, however, applied only as between the parties. Where, 
therefore, the grantee took knowing that a third person was the owner of the property 
and the grantor was only & mortgagee, and that the intention of all parties was 
merely to transfer the mortgage, oral evidence was admissible to prove the real 
nature of the transactions. The relevant portion of the judgment is to be found at 
p. 245 : 

“Upon the facte it now turns out quite plainly, andit was indeed admitted in argument, that 
when Shwe Pe took the conveyance from the Kyins he knew that it was a conveyance of property 
which belonged to Myaing, and that accordingly the grant proceeded a non demino. If a. 92 
applied, proviso 1 would be seen to be in point, because it would be a fraud to insist upon a claim 
to property arising under such & transaction, the claimant knowing that the true owner had never 
parted withit. But, in the opinion of their Lordships, s. 92 doea not apply, because the evidence, 
the admissibility of which is in question, is evidence going to show what were the rights of a third 
person, namely, Myaing, in property; and there are concurrent, findings to the effect that the pro- 
perty was in that owner and not inthe Kyins, who to the knowledge of Shwe Pe never purported to 
dispose ofitas theirs. If a purchaser for onerous consideration and without notice had been the 
grantee under a deed of absolute conveyance, a totally different set of considerations would have 
arisen. In the present case, however, both grantor and grantee were dealing with the property 
of an owner who was a third person, who was not, in the language of the statute, either a party 
to the instrument or a representative in interest of a party to theinstrument. The evidence led 
as to that third party's right is admissible, and if admissible, is most relevant. Their Lordships 
do not hold any doubt upon the subject of fact, in that respect entirely agreeing with all the 
Courts below. It is true that the Court of Appeal felt precluded by the terms of B. 92 of the Evi- 
dence Act from agreeing with the Judge of the Chief Court, but in the opinion of the Board the 
section is, in the important particular last dealt with, no bar to the admission of the light on the 
true situation of the case". F 
It is significant to observe that in their Lordships’ opinion s. 92 had no application 
at all to the facts of the oase and the matter was discussed having regard to the 
position as it obtained between the parties to the suit. Myaing in the case before 
their Lordships was taken to be the stranger or & third party. The transactions in 
respect of which the evidence was sought to be led were transactions between Myaing 
and Kyins. They were not the transactions between U Shwe Pe and Kyins and 
Myaing was certainly not a representative in interest of either Kyins or U Shwe Pe, 
with the result that there was no question of the applicability of s. 92 of the Indian 
Evidence Act and the ban to the admissibility of evidence between the parties to the 
document or their representatives in interest ever coming into operation. As a 
matter of fact, their Lordships of the Privy Council definitely stated that in the oase 
before them both grantor and grantee were dealing with the property of an owner 
who was a third person, who was not, in the language of the statute, either a party 
to the instrument or & representative in interest of a party to the instrument. It was 
in these ciroumstances, that their Lordships came to the conclusion that there was 
no ban under s. 92 of the Indian Evidence Act to the admissibility of the evidence 
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which was sought to be led in regard to the real nature of the transactions between 
Mysing and Kyins. 

As the decision of their Lordships of the Privy Council in this case stands, it is 
very easy to understand the same. If A has executed a document containing the 
terms of a contragt, grant or other disposition of property in favour of B, no evidence | 
of any oral agreement or statement can be admitted as between A and B or their 
representatives in interest for the purpose of contradicting or varying; adding to or 
subtracting from its terms. If, however, A wants to prove as between himself and 
B that what he, A, had acquired from his predecessor in interest was not what was 
described in the document as between A and B, there will be no ban against A seekmg 
to prove the same, even though the admissibility of such evidence on his behalf may 
amount to contradicting, varying, adding to or subtracting from the terms of a 
document, executed between himself and his predecessor in interest as the predecessor 
in interest would certainly not be & party to the document which has been exeouted 
between himself and B nor would the predecessor in interest be in the position of his 
representative in interest. The earlier document would only be between hi 
and his predecessor in interest, and s. 92 would, therefore, be no bar against the 
admission of the evidence for the purpose of contradicting, varying, adding to or 
subtracting from ite terms. As between A and B the document which is executed. 
by and between them would remain unaffected so far as ite terms were concerned, 
If it is an absolute conveyance B would obtain thereunder the whole of the right, 
title and interest of A in the property which is the subject matter of that conveyance 
but that would be no bar to A’s leading evidence before the Court to show that what A 
had really got from his predecessor in interest was not what it purported to be, but 
was something else. The leading of this evidence would not derogate from the grant. 
The grant would certainly be of the whole of the interest of A in the property which 
is the subject matter of the conveyance. But A would be able to show by leading 
such evidence as to the real nature of the transaction between himself and his 
predecessor in interest that what he really had obtained from his predecessor in 
interest and which he was seeking to transfer under the terms of the document as 
between himself and B was something which was different from what it purported 
to be under the terms of the document actually executed between him and his 
predecessor in interest. The predecessor-in-interest would be & third party or a 
stranger so far as the document executed by and between A and B was concerned. 
No evidence could be led to contradict, vary, add to or subtract from the terms of 
the document as it was executed between A and B, the only purpose of the evidence 
sought to be led on behalf of A being to prove that he had anarnined from his 
sor in interest something which was different from what it purported to be under the 
terms of the document which was executed between himself and his predecessor in 
interest. The leading of such oral evidence in order to contradict, vary, add to or 
subtract from the terms of the document between A and his predecessor in interest 
would thus not come within the ban of s. 92 of the Indian Evidence Act. 

Tf regard be had to the position as it has been thus enunciated by their Lordships 
of the Privy Council, it would be easy to understand how the other cases which were 
relied upon by Mr. R. B. Kotwal for the plaintiff do not affect the position. um R. E 
Kotwal drew our attention to a decision of a division bench of this Court 
Ganu v. Bhau.! The division bench was there constituted by Mr. Justice She and 
Mr. Justice Marten. In the case before them, the plaintiff and his divided brother 
had purported to sell certain properties to S in the year 1892. Some portions of 
the properties were sold by $ to defendant No. 1 on August 18, 1898, and the 
remaining portions were sold to the same person on September 17, 1904. The plain- 
tiff sued in 1913 to have it declared that the transaction of 1892 was a mortgage. 
The trial Court held that the transaction of 1892 was a mortgage and it was so known 
to defendant No. 1 both in 1898 and 1904 and decreed that on payment the plaintiff 
was entitled to recover certain portions of the property from defendant No.1. The 
lower appellate Court threw out his claim on the ground that the evidence to show 
that the conveyance of 1898 in favour of defendant No. 1 was a mortgage was 
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inadmissible. The plaintiff appealed, and on appeal it was held that s. 92 of the 
Indian Evidence Act had no application to the transactions of 1898 and 1904, as 
the plaintiff was not a party to either of them. These transactions of 1898 and 1904 
were as between S on the one hand and defendant No. lon the other. No evidence 
was sought to be led in order to contradict, vary, add to, or subtract from the terms 
of these documents. The only evidence which was sought to be led was in regard to 
the transaction of 1892, which ostensibly was a sale, but really was a mortgage. 
It was held by the appellate Court that there being no attempt to contradict, vary, 
add to or subtract from the terms of the documents of 1898 and 1904, such evidence 
could not besaid to be an evidence as between the parties to any such instrument or 
their representatives in interest within the meaning of s. 92 of the Act and was 
therefore admissible. The learned Judges of the appellate Court there referred to the 
decision of their Lordships of the Privy Council which had just then been delivered 
reported in M'yaing v. Ma Shwe and observed that having regard to the facts and 
decision in that case they could not see how it could be contended that as between 
the plaintiff and the defendants, s. 92 of the Indian Evidence Act was a bar to the 
admissibility of oral evidence to show that the transaction between the plaintiff and 
his brother on the one hand and 8 on the other was a mortgage and not an out and 
out sale. The learned Judges were apparently of the opinion that as in the case 
before their Lordships of the Privy Council it was open to Kyins to prove against 
U Shwe Pe that the real transaction between Kyins and Myaing was a mortgage and 
not a sale as ib ostensibly purported to be, it was just still open to the plaintiff in 
the case before them to urge that the real transaction between him and his brother 
on the one hand and S on the other was also a mortgage and not a sale as it ostensibly 
purported to be. The same ratio was applied by them whether the party seeking 
to lead such evidence happened to be a defendant or @ plaintiff in an action. The 
difficulty however which we feel in accepting this decision as laying down the correct 
position in law is that as between the plaintiff on the one hand and defendant No. 1 
on the other in the case before them, defendant No. 1 could be said to be the repre- 
sentative in interest of S in regard to the transaction, the evidence in respect of which 
was sought to be led before the Court for the purpose of contradioting, varying, 
adding to or subtracting from its terms. The plaintiff was seeking to lead evidence 
in order to show that the document which he had executed in favour of S was not a 
transaction of sale but was a transaction of mortgage. If the plaintiff and S were 
the only parties to the suit, such evidence could certainly not be led by virtue of the 
provisions of s. 92 of the Indian Evidence Act and the position would certainly not 
be any different if instead of the suit being between the plaintiff and S it was a suit 
between the plaintiff and defendant No. 1if defendant No. 1 was a representative 
in interest of S. Even though the suit was between the plaintiff and defendant No. 1, 
the evidence which was sought to be led would be between the plaintiff and the 
representative in interest of S who was the other party to the document and such 
evidence being evidence for the purpose of contradicting, varying, adding to or 
subtracting from the terms of the document would be sought to be led as between the 
parties or their representatives in interest within the strict terms of s. 02 of the 
Indian Evidence Act and would certainly not be admissible. This aspect of the 
question was either not properly addressed before the learned Judges who decided 
Ganu Ramji v. Bhau Bapuji, or was not present to their minds when they delivered 
their judgment in the case, with theresult that, with utmost respect to them, we are 
unable to accept that case as laying down any proposition of law which favours the 


contention of Mr. R. B. Kotwal. Each case is an authority for the proposition of ' 


law which it lays down and no principle of law was laid down by the learned Judges 
who decided that case. They merely applied the principle which was enunciated 
by their Lordships of the Privy Council in Myaing Kyin v. Ma Shwe to the facts 
of the case before them ; and ifin the application of that principle, they did something 
which does not find favour with us as indicated above, there is no question of any 
principle of law enunciated by them, being either not accepted by us or dissented 
from by us. The true principle of law as we have already stated has beon laid down 
by the Priv, Council in Maung Kyin v. Ma Shwe, and this decision of the division 
bench in Ganu Ramji v. Bhau Bapuji does not affect the true position of law as laid 
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down by their Lordships of the Privy Council. 

Mr. R. B. Kotwal next drew our attention to a decision of a division 
bench of this Court reported in Hiraji v. Vishnu. The division bench there 
was constituted by Macleod C. J. and Crump J. In that case the plaintiffs’ 
father had given his share to one Haridas Ramdas in 1885 by passing a cee E 
deed in the form of a sale for Rs. 1,000. Possession had remained with the plaintiffs’ 
father. Defendants’ father had also given his share to Haridas on the same condition. 
retaining possession. The plaintiffs’ father died a year later in 1886 and the plaintiffs’ 
mother, the defendant and Haridas came to an arrangement by which it*was found 
that the amount due by both the branches was Rs. 5,000 and the defendants passed. 
an instalment bond for that amount for the plaintiffs and themselves, keeping all 
the land in their possession and giving some properties to the plaintiffs’ mother for 
her maintenance. The defendant liquidated the debt in 1908 and 1909 and the 
plaintiffs claimed back from the defendants the properties originally mortgaged by 
their father to Haridas. The defendants denied the plaintiffs’ claim setting forward 
an earlier partition of the family properties and also claiming that they were entitled 
to retain the same. The plaintiffs’ reply was to the effect that an arrangement had 
been arrived at between their mother and the defendants whereby the defendants 
mortgaged the whole property to Haridas, so that when the debts were paid off, 
defendants being in possession all along, the plaintiffs were entitled to get back their 
property. The question which arose before the trial Court was whether the plaintiffs 
were entitled to prove that the document of 1885 was a mortgage and not a sale-deed. 
The trial Judge held against the admissibility of such evidence. The appellate 
Court, however, following the decision of their Lordships of the Privy Council 
reported in Maung Kyin v. Ma Shwe, were of the opinion that the plaintiffs were 
entitled to prove that the defendants purchased from Haridas knowing that he was 
not the owner; and the only question, therefore, which they had to consider was 
whether pJaintiffs had succeeded in proving the arrangement they alleged was made 
between their mother and the defendants in 1886. On the facts, however, they 
came to the conclusion that no such arrangement had been proved and the decision 
of the trial Court was thus confirmed. In the judgment delivered by Macleod C. J. 
as also by Crump J. we do not find any discussion of the ratio decidendi of the case 
before their Lordships of the Privy Council and the learned Judges appear to have 
been particularly impressed by the fact that there was no satisfactory evidence in 
regard to the arrangement of 1886 having been arrived at between the parties. 
Crump J. appears to have been very half-hearted in applying the decision of their 
Lordships of the Privy Council in Maung Kyinv. Ma Shwe, and he observed (p. 430): ' 

**, In view of the decision of the Privy Council in Maun Kying v. Ma Shwe La, it may 

be open to them to do so despite s. 92 of the Indian Evidence Act, but it would require to 
be established by satisfactory evidence.” 
We do not treat this case as an authority for the proposition which has been urged 
before us by Mr. R. B. Kotwal, and even if the learned Judges there intended to lay 
down any such proposition, we are of the opinion that it would be a case of a wrong 
application of the principle enunciated in Maung Kyin v. Ma Shwe La, and we would 
be justified in differing from the same, particularly because the effect of the words 
“or their representatives in interest” used in section 92 of the Indian Evidence Act 
was not at all brought to the notice of, nor was it considered by, thelearned Judges 
when they arrived at the decision in Hiraji v. Vishnu. 

When this line of argument did not avail Mr. R. B. Kotwal, he urged before us 
that in so far as defendants Nos. 1 to 4 had taken the suit properties on the partition 
of 1929 knowing full well that they were held by Ramnath and Rampratap as 
mortgagees and also agreeing that they would hold the same as such, it would be a 
fraud on the part of defendants Nos. 1 to 4 to turn round and now urge before the 
Court that the transactions as between the plaintiff on the one hand and Ramnath 
and Rampratap on the other were sales and not mortgages and that the plaintiff 
was not entitled to lead any evidence in regard to the true nature of the transactions. 
Reliance was placed in support of this position on the observations of their Lordships 
of the Privy Conai in Maung Kyin v. Ma Shwe La (p. 245) :— 
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“If a. 92 applied, proviso 1 would seem to be in point, because it would be a fraud to insist 

upon a claim to property arising under such & transaction, the claimant knowing that the true 
owner had never parted with it". 
It was, therefore, urged that allowing defendants Nos. 1 to 4 to take up the 
contention which they now did would be tantamount to permit them to commit a 
fraud and that was enough to bring the case within proviso (1) to s. 92 of the 
Indian Evidence Act. In the context in which these observations were made by 
their Lordships of the Privy Council, it is abundantly clear that they were obiter dicta. 
We are aware that the obiter dicta of their Lordships of the Privy Council are entitled 
to the highest consideration. But even so, we would be justified in looking to the 
plain terms of s. 92 of the Evidence Act and coming to a conclusion on our 
own in regard to their construction. Even in Ganu v. Bhau, Mr. Justice Shah 
expressed a similar opinion following these observations of their Lordships of the 
Privy Council. He observed (p. 688) : 

“As regards the earlier transaction in favour of Shankar, it seems to me that under proviso 
(1) to s. 92, it is open to the plaintiff to adduce evidence to prove any fact which would entitle 
him to a decree or order relating thereto such as fraud. His allegation in substance is one of 
fraud, namely, that though Bhau entered into these transactions with the full knowledge of the fact 
that Shankar was really a mortgagee andYnot the owner of the property, he now turns round and 
Bays that he had no such knowledge". 

We have to offer the same remarks in regard to these observations of Mr. Justice 
Shah as we did in regard to the observations of their Lordships of the Privy Council 
referred to earlier. The question whether proviso lto s. 92 of the Indian Evidence 
Act is applicable is not so simple. A mere averment of fraud without any particulars 
would be of no avail to a party. In order to plead fraud effectively the particulars 
of fraud must be given by the party, and in the absence of such particulars, there 
cannot be any proper averment of fraud. Even so, the fraud which is alleged must 
be such as enters into the transaction itself and enables the party to avoid the transac- 
tion. It must be fraud within the meaning of the term as used in s. 17(3) of the 
Indian Contract Act, and unless and until the allegations amount to that, there 
cannot be any valid plea of fraud which can be taken up by a party. Merely because 
a party knew the circumstances under which the previous transaction had been 
entered into and was thereby affected with the knowledge of the circumstances 
attendant upon the transaction when he in his turn entered into his own transaction, 
it does not follow that he would be guilty of fraud if he set up a title contrary to the 
facts and circumstances thus known to him. It may be thata Court of equity would 
not countenance his doing so and would by all possible means thwart his move so 
far as it is calculated to gain an undue advantage to himself. A pleading of fraud, 
however, is a different proposition altogether, and in order to establish fraud, which 
would be sufficient to avoid a transaction, it would require much stronger evidence 
than mere conduct of the type which was the subject matter of the comments made 
by their Lordships of the Privy Council. As a matter of fact, this question of 
fraud came to be discussed by a division bench of this Court in a decision reported in 
Dagdu v. Nama. The division bench consisted of Sir Basil Scott O. J. and Batchelor 
J. In the case before them, a suit was filed for a declaration that an apparent sale- 
deed executed by the plaintiff was a mortgage and for redemption! of the mortgage 
security. The lower Courts allowed the plaintiff to adduce evidence to prove that 
the defendants at the time of the execution of the sale-deed represented to the 
plaintiff that the sale-deed would not be enforced as such. It is significant to observe 
that the circumstances in this case were similar to those which obtained in the 
present case before us where also Ramnath and Rampratap are alleged to have 
represented to the plaintiff at the time of the execution of ia sale-deeds that the 
sale-deeds would not be enforced as such and that they would retransfer the properties 
to the plaintiff on the payment of the moneys due by them at the foot of the accounts. 
It was held by the High Court that no evidence of a contemporaneous agreement, 
or promise or representation inconsistent with the written document could be ad- 
mitted. The learned Judges held that s. 92 was a bar to the admissibiity of any 
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such evidence. They then dealt with the argument that the representation found 

proved amounted to fraud as defined in s. 17(3) of the Indian Contract Aot, 1872. 

That contention was also overruled, because there was no finding that the defendant 

at the time of making the representation had no intention of performing it. He 

might have made the promise in good faith and changed his mind afterwards when 
he found the value of the property in dispute had increased and that it was more 
advantageous for him to rely upon thesaleevidenced by the written document than 
upon the mortgage which the plaintiff alleged was the oral agreement between the 
parties. This case is an authority for the proposition that the fraud which is, 
contemplated in proviso (1) to s. 92 of the Indian Evidence Act is at the very inception 
& fraud which vitiates the transaction itself and not any subsequent conduct or 
representation on the part of a party or his representative in interest which however 
reprehensible it may be is not enough to vitiate the transaction. The evidence of 
such oonduot or representation, therefore, cannot be led within the meaning of 
proviso (1) to a. 92 of the Evidence Aot. What was sought to be done in the case 
before us also was similar. Evidence was sought to be led in regard to contempor- 
&neous oral agreements entered into by Ramnath and Rampratap to the effect that 
the sale-deeds were really mortgages. That evidence was certainly inadmissible 
under s. 92 of the Evidence Act. Evidence as to representations made by defendants 
Nos. 1 to 4 at the time of the deed of partition in 1929 was also sought to be led, 
but that also could not affect the true nature of the transactions. The transactions 
had got to be impeached as they had been entered into and no evidence of the subse- 
quent conduct or representations made by defendants Nos. 1 to 4 would be of any 
avail in this behalf. As already observed by us, defendants Nos. 1 to 4 even if they 
did not ocoupy the position of being parties to the deeds of sale were certainly re- 
presentatives in interest of Ramnath and Rampratap and the very words of s. 92 of 
the Evidence Aot “representatives in interest" were enough to exolude the evidence 
of the type which was sought to be tendered in order to show that the sale-deeds 
were not what they purported to be, but were in reality deeds of mortgage. 

A further line of argument was adopted by Mr. R. B. Kotwal and it was based on 
the observations made by Marten J. in Ganu v. Bhau, where the learned Judge 
observed (p. 691) : 

**,. . Even assuming for the sake of argument that Exh. 21 must be taken to be a sale-deed I 
geo nothing to prevent evidence being given as to an agreement entered into some six years later 
to treat Exh. 21 thenceforth as a mortgage and to enter into Exh. 44 as a transfer of that mort- 
gage". 

Relying upon these observations, ib was urged by Mr. R. B. Kotwal that there was 
nothing to prevent defendants Nos. 1 to 4 when they arrived at the partition in 1929 
from agreeing to treat the sale-deeds as mortgages and thus allow the plaintiff to 
redeem the mortgages on payment of the amounts due at the foot thereof. It is 
true that there is nothing in law to prevent any such oral agreement being arrived 
at between the parties. The provisions of the Transfer of Property Act do not 
prevent any such oral agreement. Section 9 of the Transfer of Property Act lays 
down that : 

. “A transfer of property may be made without writing in every case in which a writing is 

not expressly i law." 

To enable the parties to come to an agreement of this nature, namely, to treat a 
sale as a mortgage by a subsequent agreement, no writing need be executed by and 
between the parties. As a matter of fact, we find various instances of oral transfers 
recognised in Sir Dinshah Mulla’s commentary on the Transfer of Property Aot, 
page 89: 

. “Thus a partition of joint family property may be made orally, and so also a surrender of a 
lease, A grant of land for hfe in discharge of a claim for maintenance is neither a gift nor a sale 
and may be made orally. In Imperial Bank of India v. Bengal National Bank', Rankin O. J. said 
that partition, release and surrender are all forms of transfer but that so far as the "Transfer of 
Property Act is concerned they come under no restriction. A right to recover a share of immov- 
able property may be relinquished orally and without an instrument in writing". 

It would, therefore, appear that an oral agreement arrived at between defendants 
Nos. 1 to 4 and the plaintiff in the year 1029 could be validly proved if and in so far 


1 (1931) L L. R. 58 CaL 136. 


1951.] NARSINGDAS TAKHATMAL V. RADHAKISAN (A.c.J.) —Bhagwati J. 505 
as it created in the plaintiff the right to a retransfer of all these properties by defend- 
ants Nos. 1 to 4 in his favour on his paying to defendants Nos. 1 to 4 the amounts 
due under these deeds of sale on proper accounts being made up between the parties 
at the foot thereof. 

The difficulty, however, in the way of the plaintiff here is that this agreement was 
arrived at, if at-all, in the year 1920. And even though in the correspondence which 
took place between the plaintiff on the one hand and defendants Nos. 1 to 4 on the 
other in the year 1932, this agreement was seb up by the plaintiff and denied by 
defendants Nos. 1 to 4, no action was taken by the plaintiff for specific enforcement 
of this agreement. Even if the agreement be established by the plaintiff, his only 
remedy would be a suit to enforce specific performance of that agreement and to be 

` allowed to redeem these properties on payment of the amounts found due by him 
to defendants Nos. 1 to 4 at the foot of the accounts between the parties. Such a 
suit was certainly barred after the year 1032. Even though we were inclined to 
treat this suit which was filed by the plaintiff in the year 1941 as a suit to enforce 
specific performance of such an agreement arrived at between the plaintiff and 
defendants Nos. 1 to 4, such a suit was hopelessly barred by time. On this ground 
end therefore, the plaintiff would not be entitled to any relief against defendants 

os. 1 to 4. 

Having regard to all the considerations which we have mentioned above, we have, 
therefore, come to the conclusion that the decision reached by the learned Judge 
below was correct and the appeal must, therefore, stand dismissed. 

In so far, however, as there was & possibility of misconception in the minds of the 
parties by reason of the decisions of our Courtreported in Qanu v. Bhau and Hiraji 
v. Vishnu, we feel that the proper order for costs under the circumstances of the 
case should be that each party should bear and pay his own costs of this appeal. 


Appeal dismissed. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Bhagwati. 
RAGHUBIR NARAYAN LOTLIKAR v. G. A. FERNANDES.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 28, 12, 18t— 
Transfer of Property Act (IV of 1882), Secs. 111, J08(q)-—Sutt by landlord for ejectment of 
tenant—4Agreement not to eject provided tenant gave facilities to repair premises and gave up 
premises occupied. for other premises —Suit by landlord in High Court to enforce terms of 
agreement Reliefs claimed for specific performanos of agreement, for mandatory injunction to 
vacate premises ocoupied and occupy portion allotted under agreement and for damages— 
Prayer for mandatory injunction whether sustainable— Whether. High Court has jurisdiction to 
try must. 

The plaintiffs, who owned certain property, gave a notice to quit to defendants, who were 
their tenants. This was followed up by the plaintiffs instituting ejectment proceedings 


* Decided, February 28, 1952. 9. C. J. if there is no such Civil Judge, the Court of the 


Appoal No. 6 of 1952: Suit No. 1360 of Civil Judge (Semor Division) having ordinary 
1949. jurisdiction, 
shall have jurisdiction to entertain and try 
any suit or proceeding between & landlord and 
a tenant relating to the recovery of rent or 
possession of any premises to which any of the 
provisions of this Part apply and to decide 
any application made er this Act and to 
deal with any olaim or question arising out of 
this Act or any of its provisions; and no 
other Court shall. havo jurisdiction to entertain 
any such suit, proceeding or application or 
to deal with such claim or question. 
Haplanation.—In this section “proceeding’’ 
does not include an execution proceeding 
arising out of a deoree ore the 
coming into operation of this Act. 


+ The seotions are as under :— 

Jurisdiction of Courts.—98. Notwithstanding 
&nything contained in auy law and notwith- 
standing that, by reason of the amount of the 
claim or for any other reason, the suit or 

roceeding would: not, but for this provision, 
is within its jurisdiction, 

(a) in Greater Bombay, the Court of Small 
Causes, Bombay, 

(aa) in any area for which, a Court of Small 
Causes is established under the Provincial 
Small Causes Courts Act, 1887, such Court and 

(b) elsewhere, the Court of the Civil Judge 
(Junior Division) having jurisdiction in the 
area in which the premises are situate or, 
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against the defendants. During the pendency of the proceedings an agreement was arrived 
at between the plaintiffs and defendants whereby (1) the defendants were to give all reasons- 


ble facilities to the plaintiffs to remodel and repair the property, (2) the plaintiffs were not 


No ejectment ordinarily to be made tf tenant 
paye or te ready and willing to pay standard rent 
and permitted $noreases. 12. (1) A landlord 
shall not be entitled to the recovery of pos- 
seasion of any premises so long as the tenant 
pays, oris ready and willing to pay, the amount 
of the standard rent and permitted increases, 
if any, and observes and peforms the other 
conditions of the tenancy, in so far as they 
are consistent with the provisions of this Act. 

(2) No suit for recovery of possession shall 
be instituted by a landlord against a tenant on 
the ground of non-paymert of the standard 
rent or permitted increases due, until the ex- 
piration of one month next after notice in 
writing of the demand of the standard rent 
or permitted increases has been served upon 
the tenant in the manner provided in section 
106 of the Transfer of Property Act, 1882. 

(3) No decree for eviction shall be passed 
in any such suit if, at the hearing of the suit, 
the tenant pays or tenders in Court the 
standard rent or permitted increases then due 
together with the costs of the suit. 

Eixplanation.—In any case where there is a 
dispute as to the amount of standard rent or 
permitted increases recoverable under this 
Act the tenant shall be deemed to be ready and 
willing to pay such amount if, before the 
expiry of the period of ono month after notice 

erred to in sub-section (2), he makes an 
application to the Court under sub-section (3) of 
section ll and thereafter pays or tenders the 
amount of rent or permitted increases Speoi- 
fied in the order made by the Court. 

When landlord may recover possession. 13. (1) 
Notwithstanding anything conteined in this 
Act but subject to the provisions of gection 15, 
a landlord shall be entitled to recover posses. 
sion of any premises if the Court is satisfied — 

(a) that the tenant has committed any act 
con to the provisions of clause (o) of 
section 108 of the Transfer of Property Aot; 
or 

(b) that the tenant has, without the land- 
lord’s consent given in writing, erected on the 
premises any permanent structures; or 

(c) that the tenant or any person residing 
with the tenart has been guilty of conduct 
which is & nuisance or annoyance to the 
adjoining or neighbouring occupiers, or has 
been convicted of using the i or 
allowing the premises to be used for immoral 
or illegal 0808; Ol 

(d) that the tenant has given notice to 
quit and in consequence of that notice the 
landlord bas contracted to sell or let the 
premises or has taken any other steps, es a 
result of which he would, in the opinion of the 
Court, be seriously prejudiced if he could not 
obtain possession of the premises ; or 
. (e) that the tenant has, since the coming 
into operation of this Act, sub-let the whole 
or part of the premises or assigned or transfer- 
red in any other manner his interests therein; 


or 

(f) that the premises were let to the tenant 
for use as a residence by reason of his being in 
tbe service or emplox ment of the landlord, and 


that the tenant has ceased, whether before or 
after the coming into operation of this Act, 
to he in such service or employment; or 

(g) that the premises are reasonably and 
bona fide required by the landlord for oceupa- 
tion by himself or by any person for whose 
benefit the premises are held ; or 

(h) that the premises are reasonably and 
bona fide required by the landlord for carrying 
out repairs which cannot be carried out without 
the premises being vacated ; or 

(hh) that the premises consist of not more 
than two floors and are reasonably and bona 
fide required by the landlord for the immediate 
purpose of demolishing them and such demo- 
lition is to be made for the purpose of erecting 
new building on the premises sought to be 
demolished ; or 

($) that where premises are land, such land 
is reasonably and bona fide required by the 
landlord for the erection of a new residential 
building ; or 

(j) that the rent charged by the tenant 
for the premises or any part thereof which are 
sub-let before the coming into operation of 
this Act is in excess of the standard rent and 
permitted increases in respect of such premises 
or part or that the tenant has received any 
fine, premium, other like sum or consideration 
in respect of such premises or part; or 

(k) that the m have not been used 
without reasonable cause for the purpose for 
which they were let for & continuous period of 
sir months immediately preceding the date 
of the suit; or 

(I) that the tenant after the coming into 
operation of this Act has built, acquired 
vacant possession of or been allotted a suita- 
ble residence. 

(2) No deoree for eviction shall be passed on 
the und specified m clause (g) of sub- 
section (1) if the Court is satiafled that, having 

to all the circumstances of the case 
inoluding the question whether other reasona- 
ble accommodation is available for the land- 
lord or the tenant, greater ip would be 
caused by passing the decree than by refusing 
to pass it. ; 

Where the Court is satiafied that no hard- 
ship would be caused either to the tenant or to 
the landlord by passing the decree in respect of 
a part of the premises, the Court shail 
the deoree in rozpocet of such part only. 

Hexplanation.—For the purposes of clause 
(g) of sub-section (1)— 

(a) a person shall not be deemed to be a lend- 
lord unless he has acquired his interest in the 
premises at a date prior to the beginning of the 
tenancy, or the t day of January 1947, 
whichever is later or, if the interest had devolv- 
ed on him by inheritance or succession, his 
predecessor-in-title had acquired the interest 
at a date prior to the beginning of the tenancy, 
or the firat day of January 1947, whichever 
is later ; 

(b) the expression “landlord” shall not 
include a rent-farmer or rent-collector or 
estate-manager : 

Provided that nothing herein contained 
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to ejeot the defendants on the ground that the property was required for remodelling and 
repairing and (3) that the defendants would have to give up the premises which they ocoupied 
in substitution of other premises which they would be given. 

In a suit filed by the plaintiffa in the High Court against the defendants to carry out the 
terms of the agreement, the reliefs claimed were that the defendants may be ordered and 
decreed specifically to perform the agreement and for & mandatory injunction upon the 
defendants to vacate the premises in their occupation and to occupy the portions allotted 
to them under the terms of the agreement, and in addition to or substitution of the above 
reliefs a decree by way of damages in a certain sum. The defendants contended that the 
suit was not maintainable in the High Court under s: 28 ofthe Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 :— 

Held, (1) that as far as the prayer for mandatory injunction was concerned, it was not well 
conceived, and that the plaintiffs could only maintain a suit for specific performance provided 
they showed their readiness and willingness to carry out their part of the agreement ; and 

(2) that the suit was not a suit between & landlord and & tenant relating to the recovery 
of possession of premises but was a suit for specific performance, and, therefore, s. 28 of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, waa not applicable to it, 
and the High Court had jurisdiction to try it. 

Govindram Salamatrai v. Dharampal,! referred to and explained. 

Section 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
applies only to those suits between a landlord and a tenant where a tenant has become entitled 
to possession or recovery of the premises demised. Under the Transfer of Property Act, 
1882, a landlord becomes entitled to possession when there is a determination of tenancy. 
A tenanoy can be determined in any of the modes laid down in s. 111, and once the tenancy 
ia determined, under s. 108(g) the lessee is bound to put the lessor into possession of the 
property. It is only on the determination of the lease or the tenancy that the landlord 
becomes entitled to the possession of the property, and when he has so become entitled to 
possession, if he files a suit for a decree for possession, then s. 28 of the Bombay Rente, Hotel 
and Lodging House Rates Control Aot, 1947, applies and such a suit can only be filed in the 
Small Causes Court. 

RasHusig Narayan Lotlikar and others (plaintiffs) purchased a property in 

Bombay in June 1947. G. A. Fernandes and others (defendants) were residing in 

different portions of this property as tenants. 


shall apply to the premises acquired by a 
trustee of a public charitable trust before the 
date on which the Bombay Rents, Hotel and 
Lodging House Hates Control (Second 
Amendments) Act, 1950, comes into force. 

(3) The Court may pasa the decree on the 

ground specified in clause (A) or (13) of sub- 
Han (1) only in respect of a part of the pre- 
mises whioh in its opinion it 18 necessary to 
vacate for carrying out the work of repairs or 
ereotion. 

(84) No decree for eviction shall be 
on the ground specified in clause (Ah) of sub- 
section (7), unless the landlord produces at the 
time of the institution of the suit & certificate 
granted by the 'Tribunal under sub-seotion 
(8B) and gives an undertaking— 

si that the new building to be erected by 

him shall contain not leas than three times the 
number of residential tenements, and not less 
than three times the floor area, contained in the 
premises sought to be demolished ; 

(b) that the work of demolishing the premises 
shall be commenced by him not, later than one 
month, and shall be completed not later than 
three months, from the date he recovers 

ion of the entire premises ; and 

(c) that the work of ereotion of the new 
building shall be completed by hun not later 
than months from the said date. 

3B) (a) For the purposes of sub-section 
(3A), the State Government may from time 
to time constitute a Tribunal consisting of such 
persons and for such local area as it thinks fit. 


(b) The Tribunal constituted under clause 
(a) may grant a certificate after being satis- 
fied that-.— 


(i) the plans and estimates for the new 
building have been properly prepared ; 

(##) such plans provide that the new build- 
ing shall include tenements equivalent to the 
tenements which are proposed to be demolish- 
ed. For the purpose of this paragraph, & 
tenement shall be deemed to be equivalent 
11 the floor space of the tenement is not greater 
or less than the floor 8 of the correspond- 
ing tenement pinnae be demolished by 
more than ten per cent.; 

(tit) the necessary funds for the purpose of 
the erection of the building are D with 
the landlord ; and 

(iw) such 'other conditions as the’ State 
Government may by general or special order 

specify, have been satisfied. 

(c) The proceedings before the Tmbunal 
shall be in the manner es may be prescribed 
by rules made by the State Government in 
this behalf. 

(4) For the purposes of clause (j) of sub- 
section (1) the standard rent or permitted 
increases in respect of the Part sub-let shall 
be the amounts bearing su an proportion to 
the standard rent or permit increases in 
respect of the premises as may be reasonable 
having regard to the extent of the part sub- 
let and other relevant considerations. 

1 (1951) 53 Bom. L. R. 386. 
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On July 15, 1947, the plaintiffs gave a notice to quit to the defendants as they 
desired to remodel the arrangement of the rooms and flats in the property. On the 
defendants’ failure tó comply with the notice, plaintiffs instituted ejectment pro- 
ceedings against them in the Small Causes Court. During the pendency of these 

proceedings an agreement was arrived at between the plaintiffs and defendants on 
October 23, 1947, whereby the defendants agreed that the plaintiffs should carry 
out the scheme of remodelling and repairing the property in accordance with the 
plans approved by the Bombay Municipality and they also agreed to give all reasona- 
ble facilities to the plaintiffs to carry out the work. The agreement further provided 
aa follows :— 

* (a) After the said property was remodelled in acoordance with the said plan the landlords 
and the tenants should occupy thesaid promises in the manner provided by the said agreement, 
that is to say :— \ 

(t) The Ist Defendant who then occupied a flat to the north of the first floor, should 
surrender the front portion thereof and occupy the remodelled flat to the north of the rear side 
of the first floor. 

(#) The 2nd defendant who then ocoupied the rear portion to the south of the first foor 
should occupy the remodelled flat to the south in the rear of the first floor. 

(its) the 3rd defendant who then occupied the front room on the first floor to the south 
should vacate the same and occupy a gallery to the north in the rear of the second floor. 

(tv) The 4th defendant who then occupied a flat to the south of the second floor, should 
vacate it and ocoupy the remodelled flat to the south of the front portion of the first floor. 

(v) The 5th defendant who then occupied a flat on the second floor to the north should 
vacate it and occupy the remodelled flat to the north in the front portion of the first floor; and 

(et) The landlords should occupy the portions mentioned in the said agreement. 

(b) After the said property was remodelled and the tenants occupied the portions allotted 
to them respectively as mentioned above, the landlords should withdraw such ejectment pro- 
ceedings as were then pending and withdraw all ejectment notices against such tenants." _ 


Pursuant to this agreement the plaintiffs withdrew the ejectment proceedings 
pending against the defendants as well as the ejectment notices and remodelled the 
arrangement of the rooms and flats in the property at a considerable cost. The 
plaintiffs, after the completion of the work, called upon the defendants to carry out 
the terms of the agreement and to hand over possession of the premises in their 
possession and to take in place of those premises others in substitution as agreed upon. 
On the defendants’ refusal to carry out the agreement, the plaintiffs filed the present 
suit against them on September 29, 1949, claiming inter alia the following relie: 

“ (a) That tho defondants may be ordered and decreed specifically to perform the said 
&greement dated October 23, 1947. 

(6) That the defendante may be ordered and decreed by an order and mandatory injunction 
of this Honourable Court to vacate the premises in their respective ocoupation at the date of 
the said agreement dated October 23, 1947, and to ocoupy the portion allotted to them respectively 
under the terms of the said agreement. 

(co) "That without prejudice to prayers (a) and (b) above and in addition to or m substitution 
therefor the defendants may be ordered and decreed to pay to the plaintiffs as and by way of 
bern the sum of Rs. 1,256,000 or such other sum as to this Honourable Court may seem fit ; 

Shah J. who heard the suit held that the Court had no jurisdiction to grant relief 
of the nature set out in paras. (a) and (b) of the prayer clause of the plaint, and in the 
course of his judgment delivered on January 14, 1952, observed as follows :— 


SHAH J. The question that has to be considered in this case is, whether the present 
suitis one which may be regarded as a suit relating to the recovery of possession of any 
premises to which any of the provisions of Part IT of Aot LVII of 1947 apply. If 
the present suit is one of that character, then the High Court has no jurisdiction to the 
extent to which the suit can be regarded as one relating to the relief for possession, 
and the plaintiffs must be asked to obtain that relief in a Court competent to entertain 
a suit for that relief. | 

It is true that the first prayer in the plaint is for specific performance of the agree- 
ment dated October 23, 1947. A suit for specific performance of an agreement cannot 
normally be regarded as a suit for recovery of possession. But in my view in this 
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case the prayer for specific performance of the agreement is an infructuous prayer 
which is included in the plaint with a view to induce this Court to entertain a relief 
which falls within the jurisdiction of the Court of Small Causes, at Bombay, by reason 
of the provision of s. 28 of Act LVI of 1947. Every suit in which a party is seek- 
ing to obtain relief the right to which arises under an agreement between the parties 
is not a suit for specific performance of an agreement. Under the terms of the agree- 
ment dated October 23, 1947, what appears to have been substantially provided for is 
that the defendants and several other tenants shall vacate the portions of the suit 
property in their occupation and enter upon several portions remodelled or repaired 
for their benefit. There were therefore two covenants in the agreement: (1) a 
covenant to vacate and deliver possession, and (2) a covenant to give possession to 
the tenants of the portions assigned to other tenants. These are mutual covenants, 
one performable by the tenants, and the other performable by the landlord. In so 
far as the suit is one to enforce a covenant under which different tenants have under- 
taken to deliver possession of portions of the suit property in their occupation on 
the fulfilment of certain conditions, the suit cannot be regarded as a suit other than a 
suit relating to recovery of possession. It is true that the right of the plaintiffs 
arises under an agreement, but the fact that the claim of the plaintiffs arises under an 
agreement between the parties under which the plaintiffs are entitled,in a proper 
Court to require the tenants to be held bound to carry out the obligations does not 
make the suit any the less a suit relating to possession of the premises. In my view 
the real effect of the prayer clause in the plaint is a claim for possession 
of portions of the suit property in the occupation of several tenants under the agree- 
ment dated October 23, 1947, on the plaintifis indicating willingness on their part 
of the agreement that they will hand over possession of portions of the suit property 
whiuh they have agreed to give to those tenants. Tt is true that there is an alterna- 
tive prayer for damages. But the primary relief, in my view, is a relief for possession. 
An indication of willingness on the part of the plaintiffs that they will carry out their 
part of the agreement once the several tenants carry out their part of the agreement 
does not alter the nature or character of the suit merely because it is incorporated in 
the prayer clause. In my view the substance of the claim being one for poasession, 
according to the terms of the agreement, any ingenious drafting of the plaint so as to 
cast the relief in the form of a claim for specific performance of an agreement cannot 
alter the real character of the relief. 

Mr. Banaji on behalf of the plaintiffs has argued that s. 28 excludes the jurisdiction 
of the High Court to entertain suits relating to possession of immoveable property 
from the possession of tenants, only where the suit is one to which the provisions of 
Part I of Act LVII of 1947 apply. The argument substantially is thatthe clause 
‘to which any of the provisions of this Part apply’ governs the expression ‘suit or 
proceeding’, and does not govern the expression ‘premises’. Iam unable to accept that 
argument. Part II of Act LVII of 1947 does not confer, at least so far as institution 
of suite is concerned, a right to institute a suit which is not recognised by the general 
law of the land. Part I of Act LVII of 1947 besides conferring additional remedies 
in the form of application for obtaining certain reliefs puts limitation on the rights of 
the landlord to obtain possession of premises or to recover rent. But that limite- 
tion operates only where the suit is between a landlord and a tenant and relates to 
therecovery of rent or possession of premises and to which premises the provisions of 
Part IL of the Act apply. I have no doubt that the expression ‘to which any of the 
provisions of this Part apply’ governs the expression ‘any premises’. Section 28, 
therefore, confers jurisdiction upon the Court of Small Causes to try suits between land- 
lords and tenants relating to recovery of possession of premises, where the 
premises are premises mentioned in s. 6 of the Act and is not intended to confer 
jurisdiction upon that Court in respect of all premises where the suit is governed by 
the provisions of chap. IT. 

Mr. Banaji has further argued that in any case a relief fora mandatory injunction 
directing the several defendants to occupy certain portions of the suit property is one 
in substance a relief for specific performance of an agreement. As I stated earlier, 
the relief, if it can be so called, is one which is nothing but a paraphrase of a state- 
ment that the plaintiffs are ready and willing to perform their part of the agree- 
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ment. In any case no cause of aotion has arisen with regard to that relief, assuming 
that it may be regarded as one for specific performance of an agreement against 
several defendants under which they should be compelled to occupy portions allotted 
to them, once those portions are vacant. In that view of the case the relief in so 
far as it seeks a mandatory injunction from this Court directing the defendants to 
vacate the premises in their occupation in pursuance of the decree for specific per- 
formance of the agreement dated October 23, 1947, being a relief substantially relat- 
ing to possession of premises which fall within the terms of s. 6 of Act LVII of 1947, 
this Court has no jurisdiction to try the suit for that relief. The suit for the relief 
for damages, if the plaintiffs so desire, will proceed. 

The preliminary issue as to the jurisdiction of the Court must, therefore, be answered 
as follows :—This Court has no jurisdiction to grant the relief of the nature of the 
relief set out in paragraphs (a) and (b) of the prayer clause of the plaint. 


The plaintiffs appealed. . 
H. D. Banaji, with S. A. Desai, for the appellants. 


K. H. Bhabha, with Sir Jamdhedji Kanga, for respondents Nos. 1, 2, 4 and 6. 
R. H. Pandia, with P. M. Purandare, for respondent No. 3. 


OnmaaLA C.J. This is an appeal from a judgment of Mr. Justice Shah by which he 
held that this Court had no jurisdiction to try a suit for specific performance. 

The suit came to be filed under the following circumstances. In June 1947 the 
plaintiffs purchased a certain property. ‘The defendants were residing in different 
portions of the property as tenants, and on July 15, 1947, the plaintiffs gave a notice 
to quit to some of the defendants. They followed up the notice to quit by instituting 
ejectment proceedings in the Small Causes Court. Then an agreement was arrived 
' at between the landlords and the tenants on October 23, 1947, and the agreement 
in substance was this that the tenants should give all reasonable facilities to the land- 
lords for the purpose of remodelling and repairing the floors of the said property 
according to the plan sanctioned by the Municipality. It was also agreed that the 
landlords would not seek to eject any of the tenants on the ground that the premises 
were required for the purpose of remodelling and repairing. It was further agreed 
that after the floors had been remodelled, accommodation would be granted to the 
landlords and the tenants as fixed by the agreement, and the effect of the carrying 
out of the agreement would be that the tenants would have to give up the premises 
which they occupied and would begiven other premisesin substitution of those pre- 
mises. Pursuant to this agreement, the landlords carried out the remodelliug and 
repairing work and spent a fairly large amount. When the plaintiffs called upon the 
defendants to carry out the agreement and to hand over possession of the premises in 
their possession and to take in place of those premises others in substitution agreed 
upon, the defendants refused to carry out the agreement. Thereupon the plaintiffs 
filed the present suit, and the reliefs they claimed were that the defendants may be 
ordered and decreed specifically to perform the agreement dated October 23, 1947. 
They also asked for a mandatory injunction upon the defendants to vacate the pre- 
mises in their respective occupation and to occupy the portions allotted to them under 
the terms of the agreement, and they further claimed in addition to or in substitution 
of the reliefs for the specific performance and injunction a decree by way of damages in 
the sum of Rs. 1,25,000. 

Now, the question that arises for determination is whether the suit, as far as prayers 
(a) and (b) are concerned, is maintainable in this Court. We agree with the view 
taken by the learned Judge that as far as the prayer for mandatory injunction is 
concerned, it is not well conceived. It is difficult to understand how there could be a 
mandatory injunction upon the defendants to accept the premises which they had 

to take in substitution of theirown premises. What the draftaman meant, as 
the learned Judge pointed out, is to aver that the plaintiffs were ready and willing to 
carry out their part of the agreement. Their part of the agreement was to give to 
the defendants premises in substitution of the premises occupied by them, and the 
plaintiffs could only maintain a suit for specific performance provided they showed 
their readiness and willingness to carry out their part of the agreement. Therefore, 
the draftaman instead of averring readiness and willingness has substituted in the 
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plaint a mandatory injunction in the form to which reference has been made. 

Now, the view taken by the learned Judge is that in substance it is not a suit for 
specific performance at all. He takes the view that this is a suit for possession, and it 
is only by means of ingenious drafting that thereal nature of the suit has been conceal- 
ed and it has been given the appearance of a suit for specific performance. Therefore, 
the learned Judge has taken the view that the suit to the extent that it is a suit for 
possession is barred by s. 28 of the Rent Restriction Aot. ; 

Now, turning to s. 28, we have had an occasion to point out in Govindram Salamat- 
rat v. Dharampal! that it is not every suit for possession which is triable by the Small 
Causes Court and in respect of which the jurisdiction of the High Court has been 
ousted. It is only suits between a landlord and a tenant relating to the recovery of 
rent or possession of any premises to which the provisions of Part IX apply. Now, 
the question is whether the present suit is a suit between a landlord and a tenant 
relating to the recovery of possession of premises. In our opinion, s. 28 applies only 
to those suits between a landlord anda tenant where a landlord has become entitled to 
possession or recovery of the premises demised. Under the Transfer of Property Act 
a landlord becomes entitled to possession when there is a determination of tenancy. 
A tenancy can be determined in any of the modes laid down in s. 111, and once 
the tenancy is determined, under s. 108 (g) the lessee is bound to put the lessor into 
possession of the property. It is, therefore, only on the determination of the lease or 
the tenanoy that the landlord becomes entitled to the possession of the property, 
and when he has so become entitled to possession, if he files a suit for a decree for 
possession, then s. 28 applies and such a suit can only be filed in the Small Causes Court. 

Now, the learned Judge pointe out that in this suit the relationship between the 
landlords and the tenants is not disputed and he takes the view that the suit sub- 
stantially being for possession and also the suit being in respect of the premises to 
which Part II applies, all the three conditions laid down in s. 28 are satisfied. 
But, with respect to the learned Judge, what he has overlooked is the very important 
fact that the plaint does not proceed on the basis that the plaintiffs have become 
entitled to possession of the property. The plaintiffs are asking for specific perfor- 
mance of an agreement, and it is only if specific performance is granted by the Court 
that they would become entitled to possession of the property. Under s. 28 where 
the landlord files a suit for possession, the relationship of landlord and tenant is 
terminated. No contractual tenancy is subsisting and the tenant has become & tres- 
passer and the plaintiff asks for possession and for compensation for the period of the 
occupation by his erstwhile tenant. When we turn to the nature of the present suit, 
the tenancy is not terminated. The plaintiffs still recognise the defendants as their 
tenants. All that they say is that by reason of the particular agreement they have a 
right to recover possession. But that right will only accrue to them when the Court 
grants specific performance. 

Now, it has been argued both by Mr. Bhabha and Mr. Pandia that this view of the 
matter would deprive the defendants of their right to plead the protection under the 
Rent Act, and our attention has been drawn to ss. 12 and 13 of the Rent Restriction 
Act. Unders. 12 the right of the landlord to recover possession has been taken away 
provided the tenant pays the rent and observes and performs the conditions of the 
tenancy, and the landlord can only recover possession provided he satisfies one of the 
conditions laid down in s. 13, and the argument on the side of the defendants is 
that so long as the defendants are tenants and so long as they are willing to pay the 
rent and perform the conditions of the tenancy, the plaintiffs cannot recover posses- 
sion at all ; and the further contention is that under s. 28 the questions as to whether 
the tenant is entitled to the protection of the Rent Act under s. 12 or whether 
the landlord is entitled to possession under s. 13 are questions which can only 
be determined by the Small Causes Court. Section 12 postulates the fact that & 
landlord is entitled to recovery of possession and he is only entitled to possession 
under the provisions of the Transfer of Property Act. It is only when he so becomes 
entitled that the Legislature steps in and prevents the enforcement of his right by 
the protection which it gives to the tenant. No question of the application of s. 12 
can arise if a-landlord is not entitled to possession at all. The fallacy underlying 
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the argument on the side of the defendants is that in this suit they presume that the 
plaintiffs are entitled to possession. They are definitely not. Specific relief is a dis- 
oretionary relief and it is open to the Court either to give the plaintiffs possession 
which is a specific relief they claim or to give them damages in substitution of the 
specific relief. When a landlord files a suit for ejectment, he is entitled to the relief 
for possession. The Court has no discretion. Either the Court grants him posses- 
sion or dismisses the suit. But in the present suit it is entirely left to the discretion 
of the Court as to whether it should give the plaintiffs the main relief which they seek 
in the suit. Therefore, in our opinion, s. 12 and s. 13 have no application to a suit 
like the one that the plaintiffs have filed. It would be perfectly open to the Court 
when it considers the question as to whether possession should be granted to the 
plaintiffs or not to consider the policy of the Legislature which today is “protection of 
tenants”. But no direct issue would arise before it either under s. 12 ors. 13. 
A glance at the issues which the learned Judge has framed clearly shows that the 
main issues to be tried in the suit are : 

* Whether the agreement is binding upon the defendants. Whether the defendants can 
avoid the agreement on the grounds which they have alleged in the written statement. ‘Whether 
the plaintiffs have carried out their part of the agreement. And 

Whether the defendants have committed a breach of the agreement ?, 5 
After these issues are tried the Court will be ¢alled upon further to consider whether 
it should grant specific performance of the agreement to the plaintiffs or this is a case 
where equitable relief should be refused and only damages should be given to the 

laintiffs. 
P There is one further consideration which has led us to the conclusion that, with 
great respect, the learned Judge below is in error. The learned Judge has held that 
. this Court haa jurisdiction to try the issue as to damages which the plaintiffs seek, 
although it has no jurisdiction to try the issue as to the specific performance of the 
agreement. Now, it is difficult to understand how if the Court has no jurisdiction to 
decide as to whether the plaintiffs are entitled to specific performance of the agree- 
ment or not, it has jurisdiction to award the subsidiary relief, viz. the relief of damages. 

Mr. Bhabha has drawn our attention to the fact that notice to quit waa given by the 
plaintiffs and the notice to quit is referred to in the. agreement dated October 23, 1947. 
Now, when one looks at the plaint, there is clear averment that the notice to quit 
was withdrawn by the plaintiffs relying upon the undertaking given by the tenants. 
It is true that under the agreement provision was made that the ejectment proceedings 
were to be withdrawn after the tenants occupied the respective flats allotted to them. 
But there was nothing to prevent thelandlords from withdrawing the ejectment notice 
or even from waiving the ejectment notice. Having done so, the plaintiffs treated 
the defendants as their tenants and in the suit they have definitely not relied upon 
the determination of the tenancy on the ground of the notice to quit. Therefore 
the only part that the notice to quit in the plaint plays is apart of res gestae which 
sets out the history which ultimately led tothe plaintiffs’ allegation that the defendants 
committed a breach of the agreement. Therefore, in our opinion, this Court has 
jurisdiction to try a suit for specific performance even though the result of granting 
the specific performance may be that a landlord obtains possession from his tenants. 
In our opinion, this is not a suit to which s. 28 applies. Section 28 only applies to 
those suits where the landlord becomes entitled to possession by reason of the 
determination of the lease on any one of the grounds stated in s. 111 of the 
Transfer of Property Act. 

The order, therefore, of the learned Judge will be set aside and the suit will be sent 
back to the Court for disposal according to law. In deciding the suit it would be for 
the Court to consider whether it should grant the discretionary relief to the plaintiffs 
or merely give damages which they have asked for in the alternative. The respondents 
will pay the costs of the appeal as well as of the hearing of the issues in the Court below. 

Liberty to the appellants’ attorneys to withdraw the sum of Rs. 500 deposited 


for security for costa. 
Order set aside: case sent back. 


Attorneys for appellant: Soloman & Co. 
Attorneys for respondent: Gagrat æ Co. : Q. B. Pandya. & Co. 
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"Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. i 
"MAHOMED USMAN RAHIMTOOLA v. THE LABOUR APPELLATE 
Ri i TRIBUNAL OF INDIA AT BOMBAY.* 


Certiorari, writ of —Award made by Industrial Tribunal—Labour Appellate Tribunal giving award 
» onappeal.—High Court in issuing writ of certiorari ordering award as modified against appellant 
"to be vacated and directing Appellate Tribunal to hear appeal —Whether High Gourt should have 

sel aside order of Appellate Tribunal as a whole— High Court whether competent to direct Appellate 
Tribunal to hear appeal—Industrial Disputes Act (XIV of 1947). UN 

The Industrial Tribunal made an award relating to a dispute between a mill company and: 
ite workers. On appeal the Labour Appellate Tribunal gave its award. One of the workers 
appealed to the High Court against the award of the Appellate Tribunal alleging that no 
notice of appeal had been served upon him and that he had not been heard by the Appellate 
Tribunal. Tho learned Judge in issuing a writ of certiorari ordered that tae award of the 
Appellate Tribunal in so far as it modified the award to the prejudice of the worker should be 
vacated, and he further directed that the Appellate Tribunal should hear the appeal againat 
the worker after giving him adequate notice of the date of the hearing of the appeal. This 
order was challenged on the grounds (1) that the Judge should not have aet aside the award 
only to the extent that it’affected the worker but should have quashed the award as a whole 
and (2) that the learned Judge was in error in directing the Appellate Tribunal to hear the 
appeal against the worker :— 

Held, (1) that the learned Judge should have set aside the order of the Appellate Tribunal 
as ® whole: 

Abdul Majid v. Nayak,’ explained ; and ] 

(2) that the learned Judge should not have issued any direction upon the Appellate Tribunal 
to hear the matter,'as that was not a matter before him nor was he concerned with what 
would or should happen after the order of the Appellate Tribunal was quashed. 

When the High Court issues the high prerogative writ of certiorari, it directs the judicial 
Tribunal against which it is acting to transmit its record to the Court, and if necessary to 
quash the order which the Tribunal has passed. In issuing the writ the Court is not acting 
as & Court of appeal. It is exercising supervisory powers conferred upon it, and those 
powers are exercised by means of issuing high prerogative write. But the power and jurisdic- 
tion of the Court is limited. The power which the Court of appeal has to remand a matter 
back to the lower Court cannot be exercised by the High Court when it is called upon to 
issue a writ of certiorari. The Court is only concerned with the question as to whether the 
Tribunal exercising judicial functions has or haa not acted without jurisdiction or whether in 
the exercise of its jurisdiction it has oontravened the principles of natural justice. If it has 
acted without jurisdiction or if it has contravened the principles of natural justice, then 
the jurisdiction of this Court is to quash the order passed without jurisdiction or in oontraven- 
tion of the principles of natural justice. There the power of the High Court stops. It has 
no power to go further and to direct the Tribunal to hear the matter again or to deal with 
that matter in a manner directed by the High Court. It would be left to the Tribunal 
whether to hear the matter again or not, But that is a matter on which the High Court 
cannot give any direction. 

By a notification dated Ootober 12, 1950, the Government of Bombay in exercise 
of the powers conferred upon it under s. 10, ol. (1), of the Industrial Disputes Aot, 
1947, referred the industrial dispute between the Elephant Oil Mills, Limited, Bom- 
bay, and the workmen employed under it regarding certain specified matters, which 
were mentioned in the annexture to thenotification, for adjudication to the Industrial 
Tribunal constituted under that Act. Notice of the proceedings was served upon 
the parties to the dispute in the following form :— 


"AND WHEREAS the President, Goodlass Wall and Elephant Oil Mills’ Employees’ Union, 
Bombay has been directed to file a statement of claim, notice is hereby given to such employees 
engaged in the Elephant Oil Mills, Ltd., Bombay, as do not desire to be represented by the said 
Union that they may file two copies of the statement of claim, if any, in the office of the Industrial 
Court, High Court, Bombay, on or before the 10th March 1950...” 


Pursuant to this notioe workmen in the Elephant OilMills Union appeared and 


* Decided, March 3, 1952. O. O. J. of 1961. G 
Appeal No. 61 of 1951: Miscellaneous No. 85  } (1951) 53 Bom. L. R. 621, 653. 
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made certain representation.’ One Mahomed Oosman Rahinitoola (petitioner), 


who was not a member of the Union, did not appear. The Tribunal by its award 
dated Oétober 12, 1950, directed that bonus equivalent to 1/4th basic salary earned 
during the period commenoing from July 1, 1948, to June 30, 1949; be paid to work- 
men on certam terms and conditions specified in the award. That award ‘was 
accepted by the Government of Bombay, and was published under s. 17 of the 
Industrial Disputes Act of 1947. Thereafter an appeal was preferred by the Elephant 
Oil Mills, Ltd., under the Industrial Disputes (Appellate Tribunal) Aot, 1950, to the 
Labour Appellate Tribunal constituted under that Act. The appeal was lodged 
against “the workmen employed by the Elephant Oil Mills Limited, who were re- 
presented by the Goodlass Wall and the Elephant Oil Mills Union, Bombay". The 


‘appea was heard by the Appellate Tribunal, and by an order dated January 18, 


1951, the Tribunal allowed the appeal and set aside the award made by the Industrial 
Tribunal to the extent to which it gave to the workmen more than 1/6th of the total 
basic wages upon salaries for period from July 1, 1948, to June 30, 1949. The petitioner 
filed the present petition in the High Court asking for the issue of a writ! of certiorari 
or an order or a direction in that nature requesting the Court to call for the proceedings 
in appeal before the Appellate Tribunal, and after making the necessary enquiries 
and looking into the facta, to quash and set aside the order passed therein. 
The petition was heard by Shah J. who on July 3, 1951, directed as follows :— 

'*, . that the order made by the Appellate Tribunal in so far as it modifies the award m favour 
of the Petitioner be vacated, and I do further direct that the Appellate Tribunal do hear the appea | 
against the petitioner after giving him adequate notice of the date of hearing of the appeal.” 


The petitioner appealed. 


N. V. Phadke, for the appellant. 
R. L. Dalal, for respondent No. 1. 
S. D. Vimadalal, for respondent No. 2. 


CHAGLA C. J. This is an appeal from an order of Mr. Justice Shah by which he 
directed a writ of certiorari to issue against the Labour Appellate Tribunal. 

There was a dispute between the workers of the Elephant Oil Mills, Ltd., and the 
mills and this dispute was referred to the Industrial Tribunal, and the Tribunal made 
its award on October 19, 1950. There was an appeal to the Labour Appellate Tri- 
bunal and the Labour Appellate Tribunal gave its award on February 8, 1951, and 
the appellant before us, who is a worker of the mills, preferred this petition to this 
Court alleging that no notice of appeal had been served upon him, that he had not 
been heard by the Appellate Tribunal, that there was a violation of therules of 
natural justice, and therefore the award of the Appellate Tribunal shotild be quashed. 

The learned Judge below upheld the contention of the appellant. He held that he 
had not been heard by the Appellate Tribunal, and the order that he made was that 
the award of the Appellate Tribunalin so far as it modifies the award to the preju- 
dice to the petitioner be vacated, and hefurther directed that the Appellate Tribunal do 
hear the appeal against the petitioner after giving him adequate notice of the date 
of the hearing of the appeal. 

Now, the order is challenged by the appellant on two grounds. One is that the 
leatned Judge should not have set aside the award only to the extent that it affected 
the appellant but should have quashed the award asa whole, and the other ground 
on which the order of the learned Judge is challenged is that the learned Judge was in 
error in directing the Appellate Tribunal to hear the appeal against the petitioner. 

Now, turning to the first ground, Mr. Vimadalal has contended that there is nothing 
to prevent this Court when it issues a-writ of certiorari and quashes an order to quash 
tho order only to the extent that'it affected the petitioner. Mr. Vimadalal says 
thatthe ouly person who has made a grievance of the award is the petitioner, the other 
workers have not come before the Court, and therefore there is no reason why the 
award should not be quashed so far as the appellant alone is concerned. Hc has 
relied on certain observations of the Court of appeal in Abdul Majid v. Nayak. In 


„that case we were considering the order of the Custodian and only one person affec 
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by the order had cóme to this Court and therefore we set aside the order only to the 
extent that the petitioner was prejudiced. We pointed out that as others had been 
content with the order of the Custodian and had taken no steps to challenge the order, 
there was no reason why the order as a whole should be set aside. But in the very 
judgment we were at pains to point out that there may undoubtedly be cases where 
although a party affected by an order may come to Court, proper justice can only be 
done if the order is set aside as a whole and not only to the extent that it affects the 
interest of the petitioner, and, in delivering the judgment, I further added that I 
should not be understood to say that the Court has not the power and the jurisdiction 
in proper cases to set aside an order, which is in excess of jurisdiction or ultra vires 
89 whole, although it is challenged by only one party affected by the order, `, 

Now, the question is whether in this partioular case the order of the Appellate 
Tribunal should be set aside only to the extent that it affects the petitioner or it should 
be set aside as a whole. For this purpose we must look at the scheme of the Indus- 
trial Disputes Act. Section 18 makes an award which has become enforcible binding 
not only on the parties to the industrial dispute but also on all workmen who are 
employed in an establishment to which the dispute relates, and not only on all work- 
men who are employed by the establishment at the date of the dispute but upon all 
persons who are subsequently employed in that establishment; and the award is 
defined as a final determination by the Industrial Tribunal of any industrial dispute 
or of any question relating thereto. Therefore, the scheme of the Act is that when 
there is an industrial dispute in which workers are affected, the dispute should be 
finally settled by the decision of the Industrial Tribunal, and the efficacy of the award 
is so great that it binds not only the actual parties before the Tribunal but it binds all 
workers who were in the establishment which was concerned with the dispute and 
even workmen who might join that establishment subsequent to the date of the 
dispute. 

Now, in the light of this, let us consider what the effect of Mr. Justice Shah’s 
judgment would be. The effect of Mr. Justice Shah’s judgment in substance would 
be that there will be two awards in regard to the same industrial dispute. The award 
of the Appellate Tribunal being set aside as against the petitioner, the award passed 
by the Industrial Tribunal will stand as far as he is concerned, and there will be the 
other award constituted by the order passed by the Appellate Tribunal which award 
has taken the place of the award originally made by the Industrial Tribunal, Now, 
such a situation would be entirély contrary to the scheme of the Industrial Disputes 
Act and to the policy underlying this Act. With regard to the same de the 
appellant will have his rights determined by one award and with regard to the same 
dispute the other workers will have their rights determined by another award. Two 
awards will be in the field with regard to the same dispute and will differently deter- 
mine the rights of employers and workers. In our opinion, we should not permit 
such a situation to arise by the order of the Appellate Tribunal being quashed only 
to the extent that it affects the rights of the appellant. In our opinion, Mr. Justice 
Shah should have set aside the order of the Appellate Tribunal as a whole so that if the 


A 


Appellate Tribunal was so minded it could have heard the appeal again and passed ' 


such award as it thought proper. 

The other point urged by Mr. Phadke is that the learned Judge was in error in 
remanding the matter back to the Appellate Tribunal. Here also Mr. Phadke 
seems to be right. When the Court issues the high prerogative writ of certiorart, 
it directs the judicial tribunal against which it is acting to transmit its record to the 
Court, and if necessary to quash the order which the Tribunal has passed. It must 
not be forgotten that in issuing the writ this Court is not acting as a Court of appeal. 
It is exercising supervisory powers conferred upon it, and those powers are exercised 
by means of issuing high prerogative writs. But the power and jurisdiction of the 
Court is limited. The power which the Court of appeal has to remand the matter 
back to the lower Court cannot be exercised by the High.Court when it is called upon 


to issue a writ of certiorari. This Court is only concerned with the question ‘as to. 


whether the Tribunal exercising judicial functions has or has not acted without 
jurisdiction or whether in thé exercise of its jurisdiction it has contravened the princi- 
ples of natural justice. If it has acted without jurisdiction or if ib haa contravened. 
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the prinoiples of natural justice, then the jurisdiotion of this Court is to quash the 
order passed without jurisdiction or i contravention of the principles of natural 
justice. There the power of the High Court stops. It has no power to go further 
and to direct the Tribuna! to hear the matter again or to deal with that matter in a 
manner directed by the High Court. It would be left to the Tribunal whether to 
hear the matter again or not. But that is a matter on which the High Court cannot 
give any direction. Therefore, in our opinion, the learned Judge should not have 
issued any direction upon the Appellate Tribunal to hear the matter because that 
was not a matter before him nor was he concerned with what would or should happen 
after the order of the Appellate Tribunal was quashed. 

Mr. Vimadalal says that it would be the duty of.the Appellate Tribunal to deal with 
the appeal after the order has been quashed. If the Appellate Tribunal fails to dis-' 
charge its statutory duty, it may be that on proper proceedings taken the High 
Court could compel it to discharge that statutory duty. But that question does not 
arise before us today. There is no suggestion that the Appellate Tribunal will fail 
to discharge its statutory duty as the Appellate Tribunal. The appellant has made 
no grievance of it, and obviously so because he is satisfied with the award of the lower 
Court and he is not interested in seeing that the appeal is prosecuted before the 
Appellate Tribunal. 

The final point urged by Mr. Phadke is that the learned Judge’s order as regards 
the costs is erroneous. The order which the learned Judge made was that the costa of 
the petitioner and respondent No. 1, who are the Elephant Oil Mills, Ltd., 
will be the costs before the Industrial Tribunal, and respondent Nc. 1 i.e., the 
Appellate Tribunal, will be entitled to its costs from respondent. No. 2 Now, 
Mr. Phadke says that as the petitioner has succeeded in his petition, costs should have 
followed the event, and respondents No. 2 should have been ordered to pay the 
costs of the petitioner. Ordinarily, we would not have interfered with the discretion 
of the learned Judge as regards costs. But now that we are modifying the order 
made by the learned Judge and there is no direction to the Appellate Tribunal to hear 
the appeal, the order of costs as made by the learned Judge obviously cannot stand. 
We will also, therefore, vary that order of costs. 

The result will be that the appeal will be allowed and that the order of the learned 
Judge will be varied by substituting for the order made by him the following order: 
“order made by the Appellate Tribunal is quashed.” Respondents No. 2 will pay 
the costs of the petitioner and respondent No, 1 throvfshout. 


Appeal allowed. 


Attorneys for appellant: Vaki, Dadabhoy & Bharucha. 
Attorneys for respondents : Crawford, Bailey & Co. : M. V. Jayakar. 
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a » 
Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Bhagwati. 


SHYAM CO-OPERATIVE HOUSING SOCIETY, LTD. v. RAMIBAI BHAG. 
WANSING ADVANI.* 


Bombay Co-operative Societies Act (VII of 1925) Sec. 64t—Loan advanced by member to Society 
registered under Act.—No obligation on member to advance such loan—Suit by ember for 
recovery of loan whether maintainable. 

Under s. 64 of the Bombay Co-operative Societies Act, 1925, the dispute must be between 
the society and the member as a member or quae a member. It must be a dispute in which 
the member must be interested ag a member. It must relate to a transaction in which the 
member must be interested as a member. Section 54 of the Act, therefore, would have no 
application in a case where a member has advanced a loan to a society registered under the 
Act which he is under no obligation to advance. 

Oxz Bhagwansingh Advani was the Trustee of a Public Charitable 
Trust known as the Basantsingh Amil Dharmada (Charitable) Trust, This Trust 
was a member of the Shyam Co-operative Housing Society, Ltd., (defendant), which 
was a Co-operative Society registered under the Bombay Co-operative Societies Act, 
1925. 

On March 28, 1950, the managing trustee of the trust advanced to the defendant a 
sum of Rs. 4,00,000, out of the moneys belonging to the trust as and by way of 
temporary loan. The managing trustee died on January 18, 1951, and Mrs. Ramibai 
and others (plaintiffs) were appointed trustees of the trust in his place. 

On December 20, 1951, the plaintiffs filed the present suit against the defendant to 
recover the amount of Rs. 4,00,000. The defendant took out a notice of motion to 
stay the suit on the ground that under s. 54of the Bombay Co-operative Societies 
Act, the dispute could only be adjudicated upon by arbitration. 

The notice of motion came on for hearing before Coyajee J. who dismissed it on 
February 18, 1952, observing as follows :— 


CovazBE J... The constitution of the society has been handed up to me and the 
objects of the society are laid out as being to carry on building, buying and selling, 
hiring, letting and developing lands in accordance with co-operative principle and to 
establish and carry on recreative and educational work in connection with its tenants. 

The section must be construed in relation with the objects of the society and giving 
the widest possible meaning to the words “touching the business of a society", and 
adopting the wide definition given by the Chief Justice in the case of G. I. P. Rail- 
way Employees! Co-operative Bank, Ltd., v. Bhikaji Karanjia, I do not see how this 
helps the defendants, because it does not follow that merely because the lender 
happens to be a member of the society that therefore he must proceed to arbitration 
to recover his amount if a dispute arises unless the matter is in connection with and 
touching the business of the society and the business of the society is what I have 
stated above. In these circumstances, it certainly does not fall within the four 
corners of the objects set out of the society, and if it does not, it cannot be any dispute 
touching the business of the society giving it the widest possible meaning as asked for 
by Mr. Mistree. 

But even otherwise there is a complete answer to thisnoticeof motion and that 
simply is that there is no dispute between the parties. The debt is not denied and the 
liability of the society to repay is not denied and was not, denied at any time, and there 
is no ute as as I oan see on the face of the pleadings or on the face of the 
affidavits, and therefore there is no question of any Reference to arbitration in any 
existing dispute. 

March 3, 1962, O. OC. J. 
pee No. 16 of 1952: Summary Suit No. 


1278 of 1951. 
+ The section is as under :— 


society or its committee, and any officer, 
agent, member or servant of the society past 
or present, it shall be referred to the Registrar 
for decision by himself or his nominee or if 


“If any dispute touching the constitution or 
business of a society arises between members 
or past members of the society or persons 
claiming through a member or past member or 
between members or past members or persons 
so claiming and any officer, agent, or servant 
of the society past or present, or between the 


either of the parties so desiree, to arbitration 
of three arbitrators who shall be the Registrar 
or his nominee and two persons of whom one 
shall be nominated by each of the parties 


concerned. . 
i (1942) 45 Bom. L. R. 078. 
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The defendant "€ fue 4 Y K , 


H.D. Banaji, for the appellants. ` “yn? d L 
M. P. Amin, Advocate General, for: the E dais 2 ' 


Onagna O. J. One Bhagwansingh Advani was the managing trustee of a public 
charitable trust known as The Basantsingh Amil Dhramada (Charities) Trust. This 
trust was a member of the defendant co-operative society. The trust advanced a 
sum Rs. 4,00,000 to the defendant society. The plaintiffs are the present trustees of 
the trust and they have filed the present suit to - recover the sum of Rs. 4,00,000 
from the defendant-society. A notice of motion was taken out by the defendants 
to stay the suit on the ground that under s. 54 of the Bombay Co-operative 
Societies Act the dispute could only be adjudicated upon by arbitration as provided 
by that section. The learned Judge below dismissed the notice of motion. It is 
from that order that this appeal has been preferred. 

Now, the contention urged by Mr. Banaji is that within the meaning of s. 54 this is a 
dispute touching the business of the society between the society and its member. : 
The learned Judge below has taken the view that there was no dispute at all inasmuch 
as the loan was admitted by the defendant society. In our opinion, with respect, that 
is not the correct view, because although the loan was admitted by the society, the 
contention of the society was that there was no present liability to return the loan and 
therefore in that sense there was a dispute between the society and the plaintiffs. 
It is also perhaps true, as suggested by Mr. Banaji, that the dispute is touching the 
business of the society. The learned Judge has taken the view that the objects of the 
society do not include taking of loans, but the objects of the society are various— 
buying, selling, hiring, letting, developing land in accordance with co-operative 
principles and also making and guaranteeing advances to members for building and 
purchasing property, and r. 3 of the bye-laws of this society provides for raising of 
funds in various ways, and one of the ways is by raising loans including debentures and 
loan stock. Therefore, it may be conceded that in order to carry out its objects the 
society raised this loan and persuaded one of its members to advance a sum of' 
Rs. 4,00,000 to the society. But the question still remains whether on these facts 
B. 54 has any application. Now, before a case can fall under s. 54, it is not 
sufficient that there should be a dispute touching the business of the society. What 
is further required is that the dispute must be between the society and its member, 
and proper emphasis has got to be laid upon theexpression “member” used in this 
section. The dispute must be between the society and the member as a member or 
quae a member. It must be a dispute in which the member must be interested as 
amember. It must relate to a transaction in which the member must be interested as 
a member. Itisnotevery dispute between a society and a member which falls within 
theambit of s. 54. Theremay bemany disputes between the society and its members 
in which the members are not concerned as members at all, and they are in the same 
position as strangers. Take this very case. The loan might have been raised from 
an outsider or from a stranger. The society in this case chose to take a loan from a 
member and the member chose to advance the loan to the society. That fact does not 
make it a dispute between the society and its member. There is no obligation upon 
the society to raise loans only from its members, nor is there any obligation upon its 
members to advance loans to the society. There are various matters where there 
might be a ute between the society and the member where the member is in- 
terested or involved in the dispute as a member. In those cases s. 64 would have 
application. But where we have & case where a member advances a loan to the 
society which he is under no obligation to advance, it is merely a coincidence that he 
happens to bea member of the society. It is not by reason of his capacity or posi- 
tion as a member that the loan was advanced. This transaction has nothing what- 
ever to do with the rights or obligations of the party which advanced the loan as a 
member of the co-operative society. Mr. Banaji says that he wants an opportunity 
to establish, by affidavit if necessary, that in this particular case the loan was 
advanced by the public charitable trust asa member. We fail to understand how 
it can ever be possible for the plaintiff on the admitted facts to establish that 
position, Unless we find in the constitution of the society itself something which 
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would indicate that-this Public Oharitable ‘Trust was concerned as a member in 
advancing this loan, no volume of. evidence’ ‘adduced by the defendants can ever 
establish that fact. ^ 
We, therefore, agree with thie Sieg taken by the learned Judge below. The appeal 
fails and must be dismissed with costs. 
Appeal dismissed. 


Attorneys for appellants: Desai, Desai d: Co. 
Attorneys for respondents: Kanga & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Bhagwati and Mr. Justice Dizit. 
PRAHLAD DALSUKHRATI v. MAGANLAL MULJIBHAI TEWAR.* 
Transfer of Property Act (IV of 1882), Sec. 68 (&)—General Olauses Aot. (X of 1897), of. 36— 
Usufructuary morigagee’s interest in mortgaged property— Whether such interest 1mmoveable or 
moveable property. 

Under s. 58 (a) of the Transfer of Property Act, 1882, a mortgagee’s interest in immoveable 
property even in the cage of a usufruetuary mortgage is immoveable property and not 
moveable property. 

Fateh Singh v. Raghubir Sahat,! followed. 
Bai Jadi v. Purshottam,* not followed. 

Rameumran Prasad v. Shyam Kumari’, and Tarvadt Bholanath v. But Kashi,’ referred 
to. 

Per Bhagwati J. A mortgage is a transfer of an interest in specific immoveable property, 
and what the mortgagee acquires under the transaction 18 a mortgagee's interest in specific 
immoveable property which can only be immoveable property and not movable property. 
Whether that interest in immoveable property which the mortgages acquires can be said to be 
“benefit arising out of land" within the meaning of cl. 35 of the General Clauses Aot. 1807, 
is an extraneous question. It is not a benefit arising out of land. It is an interest in land 
itself which is acquired by the mortgagee by reason of the creation of the mortgage in his 
favour, and an interest in immoveable property oan hardly be stated to be moveable property. 


Ons Sampatram died on January 24, 1043, leaving two brothers, Chhotalal 
and Maganlal (plaintiffs) and a widow Rukmini. Sampatram had acquired a 
usufructuary mortgage in respect of certain lands on July 4, 1982. On June 18, 
1942, Rukmini made a gift of a houseand the amount due under the usufructuary 
mortgage to her brother Ravishankar (defendant No: 7). On October 10, 1942, 
Ravishankar executed a deed of trust in favourof Maneklal and others (defendants 
Nos. 1 to 7) for establishing “Bai Rukmini Balvikas Trust Fund” and transferred the 
property which was gifted to him by Rukmini in favour of the trustees, defendants 
Nos. 1 to 7. 

On the death of Rukmini, the plaintiffs filed the present suit against the defendants 
for possession of the property, claiming it as the surviving coparceners of the joint 
family, or in the alternative as thereversionary heirsof Sampatram. The defendants 
inter alia contended that the usufructuary mortgage was moveable property, that 
Rukmini under the Mayukha was entitled to dispose of it, that the gift which she 
had made in favour of defendant No. 7 was a valid gift and that, therefore, the 
plaintiffs were not entitled to the property. 

The trial Judge passed a decree in favour of the plaintiffs observing in his judgment 
as follows :— 

“With reference to issue No. 3, the defen lants’ pleader has brought to our notice the com- 
mentary at page 52 of Vol. I of the 5th edn. of the book entitled "The Law of Transfer in British 
India by Dr. Gour’ under the heading ‘Mortgage Debt’ wherein such debt is considered as 'movea- 


* Decided, January 24, 1952. First 2 (1922) 21 Bom. L. R. 729. 
Appeal No. 320 of 1948, from the decision of 3 (1022) 25 Bom L. R. 634, r.c. 
P. P. V. Assistent Sar Nyayadhish, Raj- 4 (1901) I. L. R. 26 Bom. 305, 
pipla, in lar Civil Suit No. 22 of 1942-43. 8. 0, 4 Bom, L. R. 18. 

1 [1938] A. I. R. All. 677, 
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ble’. ‘The decisions of various High Courts on which this opinion is based have been commented 
ttpon and pointed out in the footnote, in which in note 4 of the said commentary on clause 16 
at pago 252 of Vol. I of the 2nd edn, of the Civil Procedure Code of Mr. Chitale it is shown 
that for the purposes of execution by attachment and sale of such debt-however, itis only moves- 
ble property. In all other respeots if it is interest in immovesble property, it is also decided that 
itisimmoveable property. Further, it is also shown that the General Clauses Act is also applica- 
ble in this State and according to that also this would be considered immoveable property. Only 
for the above purpose of application, for execution, it is considered as moveable property. Inthe 
Transfer of Property Act of Dr. Mulla this very opinion is expressed that is to say it should be 
considered immoveable property, and the fact that that is the proper interpretation is revealed 
somewhere else in the said Act in this way ‘Upto 1899 clause 3 of the Transfer of Property Act did 
not oontain the definition of ‘Actionable Olaim', and when the definition thereof was introduced 
by Aot II of 1900 such transactions were not included in the definition’, The Registration Act 
was also planned on this basis, and it is laid down that such transaction must necessarily be regis- 
tered. From all this it becomes clear that this transaction is verily immoveable property." 


Defendants Nos. 2-4 and 6 appealed to the High Court. 


K. H. Kaji, with V. T. Gambhirwalla, for the appellants. 
M. B. Mehia, for respondents Nos. 1 and 2. 


BuaawaTIJ. This is a first appeal from the decision of the Assistant Sar Nyaya- 
dhish of the State of Rajpipla decreeing the plaintiffs’ claim. 

Obhotalal Mulji, Maganlal Mulji and Sampatram Mulji were three brothers. Sam- 

tram died on or about January 24, 1043, leaving him surviving his widow Bai 

ukmini. During his lifetime Sampatram had acquired a usufructuary mortgage in 
respect of certain lands under a deed of usufructuary mortgage dated July 4, 
1032, executed by Prankda Gumansingh Prabatsing, Hamirsingh Parbateingh and 
Gemalsingh Parbataingh of Prankad. On June 16, 1942, Bai Rukmini made a gift 
of one house situated at Naibhagol and the amount due under this deed of 
usufructuary mortgage to her brother Ravishankar Manishankar Pandya. On 
October 10, 1042, Ravishankar Manishankar Pandya executed a deed of trust in : 
favour of certain trustees including himself for establishing “Bai Rukmini Balvikas . 
Trust Fund” and transferred the property which had been thus gifted to him by Bai 
Rukmini to the trustees. Bai Rukmini died some time thereafter and Chhotalal 
Mulji and Maganlal Mulji, the brothers of Sampatram Mulji, claiming as the surviving 
coparceners of the joint family or in the alternative as the reversionary heirs of 
Sampatram Mulji, after due notice given to the trustees on November 11, 1942, to 
hand over possession of the suit lands to them, filed the suit out of which this appeal 
arises against the trustees who were defendants Nos. 1 to 7 in the suit and the 
tenants, defendants Nos. 8, 9 and 10, for actual possession of the suit lands, for 
future mesne profits and for injunction together with costs. 

In the plaint which was filed the plaintiffs contended that they were 
joint with Sampatram and that on the death of Sampatram they became 
entitled to all the properties belonging to the family as the surviving coparceners of 
the family, that the mortgage of the suit lands was taken by Sampatram out of 
the funds of the joint family and that therefore Bai Rukmini had no right, title and 
interest in the suit lands, much less was she entitled to alienate the same by making 
a gift as she did in favour of defendant No. 7. They further contended that in any 
event Bai Rukmini had a life interest in the mortgagees’ rights in the suit lands and 
would not be entitled to alienate the same except for legal necessity, much less was 
she competent to make a gift of the same to defendant No. 7 asshedid. On both 
these counts, one in the alternative to the other, they contended tbat the gift which 
was made by Bai Rukmini in favour of defendant No. 7 was void as against them 
and they sought to recover possession of the suit lands from defendants Nos. 1 to 7 
and defendants Nos. 8 to 10, defendants Nos. 1 to 7 being the trustees of the deed of 
settlement executed by defendant No. 7 in favour of himself and defendanta Nos. 1 
to 6 and defendants Nos. 8 to 10 being the tenants in possession of the suit lands. 

The defences which were taken up were that the usufructuary mortgage which 
san aia had taken in respect of the suit lands was moveable property, with the 
result that Bai Rukmini even though she enjoyed a widow’s estate therein was under 
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the Mayukha entitled to dispose of the same in any manner she liked and that 
therefore the gift which she made in favour of defendant No. 7 was a valid gift and 
the plaintiffs were not entitled to the relief they claimed. There were various other 
contentions taken up by both the parties in the suit, which, however, we need not 
advert to for the simple reason that before us the main question agitated has been 
whether Bai Rukmini was entitled to make & gift of the mortgagees’ interest in the 
suit lands to defendant No. 7. 

The trial Court held that the transaction was one of gift and not of sale as it 
had been contended on behalf of the defendants, and it further held that the mortgage 
debt due by defendants Nos. 8, 9 and 10, who were the mortgagors as well as the 
lessees, could not be considered moveable property, and if that was so, Bai Rukmini 
was not entitled to make a gift of the same to defendant No. 7. The trial Court 
accordingly passed a decree in favour of the plaintiffs for possession of the suit lands 
and for other reliefs. This appeal has been filed by the original defendants Nos. 2, 

* 8, 4 and 6 against that decision of the trial Court. Defendants Nos. 1, 5 and 7 did 
, not join in this appeal and therefore they along with defendants Nos. 8, 9 and 10 
. were made party respondents to this appeal along with the original plaintiffs. 

The sole question which arises for our determination in this appeal as it has been 
argued before us is whether the mortgagees' interest in the suit lands which was 
acquired by Sampatram was moveable property, with the result that the same could 
be dealt with by Bai Rukmini as she purported to do by making a gift thereof in 
favour of defendant No. 7. If this mortgagees' interest in the suit lands was im- 
moveable property, it is not disputed that Bai Rukmini would not be competent to 
make a gift of the same. It would only be in the event of this mortgagees' interest in 
the suit lands being moveable property that she would be competent to make a 
gift of it in favour of defendant No. 7 under the Mayukha. 

Mr. K. H. Kaji who has appeared for the appellants before us has urged that this 
was & usufructuary mortgage executed by defendants Nos. 8, 9 and 10 in favour of 

,Sampatram and that the interest of the usufructuary mortgagee is moveable property 
‘as was held by our appeal Court in Bai Jadi v. Purshottam. He has urged upon us 
, that this was a decision of a division bench of this Court and as such is binding on us 
“ as being a Court of coordinate jurisdiction unless we could distinguish the same or 
refuse to follow the same on some valid ground. Before we proceed to disouss that 
decision, it is however necessary to refer to the definition of “mortgage” contained in 
s. 58 of the Transfer of Property Act. Ins. 58 (a) a mortgage has been defined 
as the transfer of an interest in specific immoveable property for the purpose of 
securing the payment of money advanced or to be advanced by way of loan, an 
existing or future debt, or the performance of an engagement which may give rise 
to a pecuniary liability. The transferor is called a mortgagor, the transferee a 
mortgagee, the principal money and interest of which payment is secured for the time 
being are called the mortgage-money and the instrument (ifany) by which the transfer 
is effected is called a nH oe ora After thus defining a mortgage, the section 
proceeds to enumerate and define the several kinds of mortgages, the simple mortgage, 
the mortgage by conditional sale, the usufructuary mortgage, the English mortgage, 
the mortgage by deposit of title-deeds, and anomalous mortgage. All these are 
mortgages coming within the definition of mortgage in s. 58 (a). The underlying 
idea of all these mortgages is that they are mortgages coming within the definition 
thereof contained in s. 58 (a) and whatever may be the diversity of modes in which 
these mortgages are created necessitating their classification in these various catego- 
ries, they are nonetheless mortgages which are transfers of interest in specific 
immoveable property. Once you get this underlying idea of transfer of interest in 
specific immoveable property, prima facie, it would be difficult to get away from the 
position that an interest in specific immoveable property is transferred by reason of 
the creation of the mortgage and the mortgagees’ interest is an interest in specific 
immoveable property which is thus transferred to him. Could it be then contended 
that this interest in specific immoveable property which the mortgagee has thus 
acquired is moveable property and not immoveable property ? It was sought to be 
argued, and that argument found favour with the learned Judges of the appeal 
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Court in Bai Jadi v. Purshottam!, that all that the usufructuary mortgagee was 
entitled to was to retain possession of the property as security for the debt until 
the mortgage was redeemed and that therefore these mortgagee’s rights could not be 
treated in law &s immoveable property. 

The difficulty, however, in the matter of accepting this argument is that it ignores 
the definition of a mortgage as given in s. 58 (a) of the Act. Itignores that a mortgage 
is a transfer of an interest in specific immoveable property, and what the mortgagee 
acquires under the transaction is a mortgagee’s interest in specific immoveable pro- 
perty which can only be immoveable property and not moveable property. Whether 
that interest in immoveable property which the mortgagee acquires can be said to be 
“benefit arising out of land” within the meaning of cl. 35 of the General Clauses 
Act is an extraneous question. It is not a benefit arising out of land. It is an 
interest in land itself which is acquired by the mortgagee by reason of the creation 
of the mortgage in his favour, and an interest in immoveable property can hardly 
be stated to be moveable property. By reason of the creation of a mortgage the 
totality of the rights of ownership which is enjoyed by the mortgagor is split up 
into what are called the mortgagee’s interest in the property and the equity of 
redemption which the mortgagor retains in the property. These are two separate 
interests which are thus carved out by the creation of the mortgage, and it is not 
necessary to elaborate the matter any further in order to arrive at the conclusion 
that the mortgagee’s interest in property which isthus created is immoveable property 
and not moveable property. This aspect of the question was not brought to the 
notice of the learned Judges of our High Court who decided Bai Jadi v. Purshottam. 
The facts also in that case were quite different. The widow had inherited the 
mortgagee’s interest in the property under a usufructuary mortgage. She had 
created a sub-mortgage of that interest and during the subsistence of that sub-mortgage 
the mortgagor had redeemed the property. When the property was thus redeemed, 
the only thing which was left was the working out of the resultas between the 
respective parties. The usufruotuary mortgage having been redeemed there 
was no mortgage actually in existence. Whatever property had descended to the. 
widow had been converted into moveable property by process of law as a necessary 
corollary of the redemption of the mortgage by the original mortgagor. The monies’ 
which represented the value of the redemption did not enjoy the character of im- 
moveable property any more. It became moveable property either in the hands of 
the sub-mortgagee or the widow who was the heir of the original mortgagee and 
that was sufficiently determinative of the appeal before the learned Judges. The 
decision of Mr. Justice Shah against which the Letters Patent Appeal had been filed 
proceeded on this basis and this ratio found favour with Mr. Justice Coyajee who was 
& party to that decision along with Macloed C. J. It was really not necessary, with 
the utmost respect, for Macleod C. J. to make the observations which were relied 
upon by Mr. K.. H. Kaji for the appellants before us. These observations were really 
obiter and the only ratto decidendi of the decision was that the usufructuary mortgage 
no longer remained in existence after it had been redeemed by the original mortgagor. 
If the widow and the heir of the original mortgagee had got the monies in her hands 
after the redemption of the mortgage by the original mortgagor, she would have been 
entitled to deal with them as she liked by reason of the position as it obtained under 
the Mayukha, and after the death of the widow her daughter who succeeded to 
the estate of the mortgagee as the reversionary heir acquired no specific right to 
the monies which were thus paid by the original mortgagor for redemption of the 
mortgage. We are, therefore, of the opinion that this decision in Bat Jadi v. Purshot- 
tam in so far as it lays down that the interest of a usufructuary mortgagee in property ' 
is moveable property does not bind us, and we are not therefore bound to follow the 
same. 

Mr. K. H. Kaji then drew our attention to a passage from the observations of 
their Lordships of the Privy Council in Ramsumran Prasad v. Shyam Kumari?. 
In that case a widow had in her hands monies which were secured by a mortgage of 
immoveable property. She had bid'at the auction sale and had been declared the 
highest bidder of the immoveable property which was the subject of,thé mortgage, 
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The sale had, however, not been confirmed in her favour and their Lordships of the 
Privy Council observed that (p. 639) : 

*,. .In the hands of the deceased and ia the hands of the widow till tho sale it was money 
seoured by a mortgage on immoveable property. For a very brief period it might be said that the 
widow had converted the property by her purchase at the sale; but even this can hardly be said. 
The sale had not been confirmed and the compromise was upon the very point whether it should 
be confirmed, that is whether the property should be converted.” 


Here also it may be observed that after the sale of the immoveable property what 
remained in the hands of the widow would be the monies due at tha foot of the 
mortgage and it would only be on the confirmation of the sale in her favour, she having 
been the auction purchaser, that she would acquire an interest in the immoveable 
property. Before the confirmation of the sale therefore the only interest which she 
had was an interest in moveable property, viz. the monies which were realised at the 
auction sale of the immoveable property and therefore there was no question of her 
having retained any interest in the immoveable property after the auction sale had 
taken place at her instance. 

Mr. K. H. Kaji then drew our attention to a decision reported in Tarvadi Bhola- 
nath v. Bai Kashi? where a division bench of our High Court held that a mortgage- 
debt was moveable property within the meaning of s. 268 of the Civil Procedure Code 
and its sale in execution by public auction carried with it the right to proceed against 
the mortgaged property even though there might have been no attachment and sale 
under 8, 274 of the Code. Mr. Justice Chandavarkar who was a party to this deoi- 
sion along with Jenkins O. J. observed as under (p. 311): 

“|, A simple mortgage creates a right to recover the debt due on it from land; a mort. 
gage with a right of foreclosure creates a right to recover the land itself. Therefore a debt due 
on a simple mortgage is a debt, though it is secured on land, and the seourity is merely collateral, 
the right accruing from it is merely accessory.” 

The decision, however, turned really upon the construction of s. 268 of the Code and 
. the learned Judge there considered the definition of “immoveable property” contained 
' in the General Clauses Act and observed that that definition according to s. 2 of the 
: Act could not apply to any Act where there was something repugnant to it in the 

subject or context. On a consideration of s. 268 of the Code the learned Judges came 
to the conclusion that that section was repugnant to the definition of “immoveable 
property” in the General Clauses Act and, therefore, excluded it. This was really 
the ratio of the decision and the decision therefore turned on the construction of the 
provisions of s. 268 of the Code and cannot afford a guidance to us when we have got 
to consider the provisions of s. 58 of the Transfer of Property Act. 

On the other hand, we have before us & decision of the Allahabad High Court 
reported in Fateh Singh v. Raghubir Sahai? where it was held that (p. 584) : 

“the rights of a usufructuary mortgagee taken as a whole form a very large and important 
part of the bundle of rights which constitute ownership. It is not a wholly correct description of 
such rights to say that what a usufruotuary mortgagee is entitled to 13 toretain possession of the 
property as security for the debt until he is redeemed. He is entitled in fact to the fullest 
enjoyment of the property and has the right to exclude all others including the owner from its 
possession and enjoyment. He may not be the absolute owner of the property, but forall 
practical purposes, he may well be deemed to be the owner thereof while he is in possession. .. 
The fact that the property in his possession is open to redemption by the owner is to my mind 
quite irrelevant for the purposes of determining the nature of the property...If the mortgagor 
transfers what iu the eye of the law is included within the meaning of :mmoveable property 

, the subject of the transfer must retain its character even in the hands of the mortgagee.” 

The learned Judges there considered the decision of our appeal Court in Bai Jadi 

v. Purshottam and differed from the same. We are substantially in accord with the 

opinion expressed by the learned Judges of the Allahabad High Court. We are of 

the opinion that on a plain reading of s. 58 (a) of the Transfer of Property Act there is 
no getting away from the conclusion that a mortgagee’s interest in immoveable pro- 
perty even in the case of a usufructuary mortgage is immoveable property and not 
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moveable property as contended for by the defendants. 

This being the position, we are of the opinion that the conclusion which was reach. 
ed by the Court below was correct and this appeal must fail and stand dismissed. 
In so far as there was some justification for the stand taken up by the appellants, 
having regard to the observations in Bai Jadi v. Purshotiam we feel that the fairest 
order in the circumstances of the case would be that each party should bear and pay 
its own costs throughout. The decree of the lower Court will, therefore, be confirmed 
except with this variation as regards costs. 


Dixi» J. I agree, and have very little to add. 

Mr. Kaji for the appellants has contended that the transfer of the mortgagee’s 
right in favour of defendant No. 7 was a transfer of moveable property. I must 
confess I felt extremely puzzled by the argument presented by Mr. Kaji, because if 
reference is made to as. 58 (a) and 58 (b) of the Transfer of Property Act, it is apparent 
that the mortgage is a transfer of interest in specific immoveable property and that 
when the mortgagor delivers possession of the property to the mortgagee authorising 
him to retain possession until payment of the mortgage money, the transaction is one 
of usufructuary mortgage. What happens in the case of a usufructuary mortgage is 
that what is transferred is a right of possession and enjoyment of usufruct. In this 
case the mortgage in dispute is a usufructuary mortgage. It is not in dispute that 
by the terms of the transaction Sampatram was allowed to enjoy the property in lieu 
ofthe debt. It was this right of Sampatram which became the subject of transfer by 
Rukminibai in favour of defendant No. 7. 

Now, in the case of a mortgage, unlike the case of a sale, the totality of the rights of 
the owner are not transferred. While in the case of a sale there is a transfer of the 
totality of the rights, in the case of a mortgage what is mortgaged is some of the rights, 
the mortgagar retaining the otherrights. Now,ifthe mortgagor were to transfer his 
interest after having created a usufructuary mortgage, it is not suggested and it 
cannot be suggested thatthe transfer is in relation to immoveable property, but it is 
said that if the mortgages transfers his right in favour of another, then the transfer is 
a transfer in respect of moveable property. I find it difficult to accept this argument. 
By its very nature a transaction called a mortgage is a transfer of an interest in the 
specific immoveable property. What is secured by the transaction is a debt which the 
property secures, and the transfer is a transfer of an interest in specific immoveable 
property and what the transferee did in this case was to transfer her own interest 
in favour „of defendant No. 7. If, therefore, as between the mortgagor and the 
mortgagee it was a transferof an interest in specific immoveable property, I find it 
difficult to understand why when a transferee transfers his interest in specific im- 
moveable property that should not amount to a transfer of an interest in specific 
immoveable property. Strength to the argument was accorded by the decision in 
Bai Jadi v. Purshottam,} but for reasons which have been already given by my learned 
brother I am, with respect, unable to accept the principle underlying that case. 
the true position is that by reason of the transaction evidenced by the transfer the 
transferee gets a right to be in possession and a right of enjoyment of the usufruct 
of the mortgage, I find it difficult to understand the contention that it should not 
amount to a transfer of an interest in specific immoveable property. For these 
reasons I think the view taken by the lower Court was correct and I agree with the 
order proposed by my learned brother. 


Decree confirmed, 


1 (1922) 24 Bom, L, R. 729. 
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SUPREME COURT. 


Present : The Howble Mr. Patanjali Sastri, OMef Justice, Mr. Justice Mahajan, Mr. Justice 
Mukherjea, Mr. Justice Das and Mr. Justice Ohandrasekhara Atyar. 


DATTATRAYA MORESHWAR PANGARKAR v. THE STATE OF BOMBAY.* 


Preventive Detention Act (IV of 1950), Secs. 11(1), 3, 13—Constitution of India, art. 166—Govern- 
ment confirming detention order— Whether. necessary to include direction for continuation of 
detention in such order—Speotfication of period of continuation of detention whether necessary— 
Effect of non-specification of such period—sS. 11(1) whether contemplates passing of formal order 
of confirmation —Execulive decision confirming order of detention not expressed to be made 
in name of Governor—Validity of such executive deotrion—Eczecutive decision whether should 
be expressed in form mentioned in art. 166(1)—~Hffect of omission to make and authenticate 
tn such form. 

The validity of detention of the petitioner under the Preventive Detention Act, 1950, 
was challenged by a petition filed under art. 32 of the Constitution of India on the grounds, (1) 
that the State Government had failed to comply with the requirements of s. 11(Z) of the 
Aot in that at the time of confirming the detention order it had omitted to specify the period 
during which the detention would continue, and (2) that the order of confirmation was not 
in proper legal form, in that it was not expressed to be made in the name of the Governor 
as required by art. 160(7) of the Constitution. 

The petition was dismissed by a majority consisting of Patanjali Sastri C. J. and 
Mukherjea, Das and Chandrasekhara Aiyer JJ.; Mahajan J., dissenting. 

Held by Patanjali Shastri O. J. and Das J. :—Under s. 11(1) of the Preventive Detention 
Act, 1950, it is not necessary to molude a direction for the continuation of the detention 
in the decision confirming the detention order. 

The confirmation of the detention order contemplates the taking of an executive decision, 
but the detenue being already in custody and the detention order being confirmed, his deten- 
tion continues automatically and, therefore, no further executive decision is called for to 
continue the detention. 

Under s. INZ) of the Preventive Detention Act, 1950, a specification of the period of 
continuation of the detention is not necessary. 

A. K. Gopalan v. The State!, S. Krishnan v. The State of Madras? and Ohakar Singh v. 
The State of Punjab,’ referred to. 

_ While the Preventive Detention Act requires anexecutive decision, call ıt an order or an 
executive action, for the confirmation of an order of detention under s. 11(1), that Act does 
not itself describe any particular form of expression of that executive decision. Article 
188 of the Constitution of India directs all executive action to be expressed and authenti- 
cated in the manner therein laid down, but an omission to comply with those provisiong 
does not render the executive action a nullity. All that the procedure established by law 
requires is that the appropriate Government must take a decision as to whether the detention 
order should be confirmed or not under s. 11(1) of the Aot, and the requirements of the Act 
will be fully satisfied if it can be shown that the executive decision has in fact been taken. 

Every executive decision need not be formally expressed, but when the executive decision 
affects an outsider or is required to be officially notified or to be communicated, it should 
normally be expressed in the form mentioned in art. 166(1) of the Constitution, 4.e., in the 
name of the Governor. An omission to make and authenticate an executive decision in 
the form mentioned in art. 166 does not make the decision itself illegal, for the provisions 
of that article are merely directory and not mandatory. 

Generally speaking the provisions of a statute creating publio duties are directory and 
those conferring private rights are imperative. When the provisions of a statute relate 
to the performance of a public duty and the case is such that to hold null and void acta 
done in neglect of this duty would work serious general inconvenience or injustice to persons 
who have no control over those entrusted with the duty and at the same time would not 
promote the main object of the Legislature, it has been the practice of the Courts to hold 
such provisions to be directory only, the neglect of them not affecting the validity of the 
acts done. 


" Decided, March 27, 1952. Petition No. 2 [1961] B. C. R. 621. 
683 of 19651. 3 Supreme Court Petition No. 584 of 1951 
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J. E. Gas Plant Manufacturing Oo. (Rampur) Idd. v. King Emperor,! followed. 

Held by Mukherjea and Chandrasekhara Aiyar JJ. :—Bection 11(1) of the Preventive Deten- 
tion Act, 1950, does contemplate that a period should be mentioned during which the further 
detention of the detenue is to continue. Non-speoifloation of the further period in an order 
under s. 11(7) of the Act does not make the order of detention a nullity. n 

Beotion 11(1) of the Preventive Detention Act, 1950, contemplates the passing of a formal 
order. 

Article 166 of the Constitution should be read as a whole. Clauses (1) and (2) of the article 
are to be read together. Clause (1) cannot be taken separately as an independent mandatory 
provision detached from the provision of cl. (2). While ol. (1) relatea'to the mode of ex- 
pression of an exeoutive order or instrument, ol. (2) lays down the way in which such order 
is to be authenticated ; and when both these forma are comphed with, an order or instru- 
ment would be immuned from challenge in a Court of law on the ground that it has not been 
made or executed by the Governor of the State. This 1s the purpose which underlies these 
provisions, and non-compliance with the provisions of erther of the clauses would lead to the 
result that the order ın question would lose the protection which it would otherwise enjoy: 
had the proper mode for expression and authentication been adopted. It could be challenged 
in any Court of law even on the ground that it was not made by the Governor of the State, 
and in case of such challenge the onus would be upon the State authorities to show affirma- 
tively that the order was in fact made by the Governor in accordance with the rules framed 
under art. 166 of the Constitution. 

J. K. Gas Plant Manufacturing Co. (Rampur) Lid. v. King Emperor,” referred to. 

Held by Mahajan J. :—The words '* such period as it thinks fit " in s. 11(7) of tbe Preven- 
tive Detention Act, 1950, oblige the Government to fix a period of detention of the person 
concerned within the over-all limit of the period of the Aot or for the whole of the over-all 
period. The non-determination by Government of the period of the continuance of the 
detentions operates prejudicially against the detenues and makes the detention illegal, 

The making of an order of detention is implicit in the language of s. 11 of the Preventive 
Detention Act itself. Confirmation of an order already passed can only be by making an 
order. 

Chakkar Singh v. The State of Punjab? and S. Krishnan v. The State of Madras,* explained. 

Pralhad Kurane v. State of Bombay’ and Ram Adhar Misra v. The State’, disapproved. 

Makkan Singh Tarsikha v. State of Punjab’ and A. K. Gopalan v. The State*, referred to. 


Tas facts are sufficiently stated in the judgment of Das J. 


Bawa Shiv Charan Singh, amicus curiae, for the petitioner. 
M. C. Seialvad, Attorney-General, with Jindra Lal, for the respondent. 


Das J. This is an application under art. 32 of the Constitution for the issue of 
a writ in the nature of habeas corpus and for the immediate release of the petitioner who 
is alleged to have been kept in illegal detention in Baroda Central Prison. 

On February 15, 1951, the petitioner was arrested under an order made on Feb- 
bruary 13, 1951, by tbe then District Magistrate, Surat, in exeroise of powers confer- 
red on him by the Preventive Detention Act, 1950. A copy of the said order was 
served on the petitioner at the time of his arrest. On the same date grounds of 
detention were served on the petitioner as required by s. 7 of the Act. It was speci- 
fically mentioned in the grounds that it was not in the public interest to disclose fur- 
ther facts. The petitioner moved the High Court of Bombay under art. 226 of the 
Constitution complaining that his detention was illegal and praying that he should 
be forthwith released. In that application one of the points urged was that the 
grounds in support of the detention were false, vague and fantastio and that the 
detention order was made in bad faith. Two affidavits were filed on behalf ot the 
State in support of the detention order. That application was, on April 17, 1951, 
dismissed by the Bombay High Court. In the meantime, the case of the petitioner 
was placed before the Advisory Board which, on April 5, 1951, made a report stating 


1 [1947] F. O. R. 141, 4 [1951] S. C. R. 621. 
B. 0. 49 Bom. L. R. 601. 5 (1951) 53 Bom. L. R. 717. 
2 [1947] F. O. R. 141, 6 [1951] A. I. R. All. 18. 
8. C. 49 Bom. L R. 591. 7 "oup Court Petition No. 308 of 1001 


8 Supreme Court Petition No. 584 of 1951 (Unze 
(Unrep.) ros S. O. R. 88. 
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that in its opinion there was sufficient cause for the detention of the petitioner. 
According to the affidavit of Venilal Tribhuvandas Dehejia, Secretary to the Govern- 
ment of Bombay, Home Department, filed in answer to the present application, this 
Jeport of the Advisory Board was placed before the Government and, on April 13, 
1951, the Government decided to confirm the order of detention. This decision was, 
on April 28, 1951, communicated to the District Magistrate, Surat, in a confidental 
letter in the terms following :— 

, Confidentral letter 

No. B. D. 1I/1042-D (11) Home Department (Political) 
Bombay Castle, 28tb April, 1961. 

To 

The District Magistrate, 

Surat. 
Subject :—Preventive Detention Act, 1950 

Review of detention orders issued under the- 

Reference your letter No. Pol. 1187/P, dated the 23rd February 1951, on the subject noted ". 
above, 

2. In accordance with section 9 of the Preventive Detention Act, 1950, the case of detenu 
Shri Dattatraya Moreshwar Pangarkar was placed before the Advisory Board which has reported 
that there is sufficient cause for hts detention. Government is accordingly pleased to confirm 
the detention order issued against the detenu. Please inform the detenu accordingly and report 
compliance. 

‘ 98. The case papers of the detenu are returned herewith. 
Sd. G. K. KHARKAR, 
for Secretary to the Government of Bombay, 
Home Department. 


It also appears from the aforesaid affidavit that Shri G. K. Kharkar who signed 
the letter for the Secretary to the Government of Bombay, Home Department, 
was at the time an Assistant Secretary and, as such, was, under r. 12 of the Rules 
of Business made by the Government of Bombay under art. 166 of the Constitu- 
tion, authorised to sign orders and instruments of the Government of Bombay. 

The petitioner has now moved this Court under art. 32 of the Constitution com- 
plaining that he is being unlawfully detained. The only question is whether he has 
been deprived of his personal liberty in accordance with procedure established by law. 
He is said to be detained by the State in exercise of powers conferred on it by the 
Preventive Detention Act, 1950, as amended in 1951. The State must, accordingly, 
satisfy us that the procedure established by law has been strictly followed. Although 
a supplementary petition has been filed in this Court complaining that the grounds 
supplied to him are false, vague, lacking in pargiculars and insufficient to enable 
the petitioner to make an effective representation against the order of detention, it 
has not, however, been pressed before us by learned counsel appearing as amicus 
curiae in support of the application. At the hearing before us, learned counsel has 
confined his arguments to challenging the validity of detention of the petitioner on 
two grounds, namely, (1) that the State Government has failed to comply with the 
requirements of s. 11 (Z) of the amended Act in that at the time of confirming the 
detention order it omitted to specify the period during which the detention would 
continue, and (2) that the order of confirmation is not in proper legal form, in that 
it is not expressed to be made in thename of the Governor as required by art. 166(1) 
of the Constitution. 

Ground No. 1. The validity of this ground of attack depends on a proper un- 
derstanding of s. 11 (1) of the Preventive Detention Act, which, as amended, runs as 
follows :— 

"(1) In any case where the Advisory Board has reported that there is in its opinion suffi- 
cient cause for the detention of a person, the appropriate Government may confirm the detention 
order and continue the detention for such period as 1t thinks fit. " 

The argument is that the sub-section contemplates a decision containing two things, 
namely, (1) a confirmation of the detention order and (2) a direction for the continua- 
tion of the detention. I do not think this argument is sound, for if the intention were 
that both the things should be included im an order, then the sub-section would have 
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been worded differently. It would have ended by saying that “the appro- 
priate Government may make an order confirming the detention order 
and continuing the detention for such period as it thinks fit". Grammatically 
s. 11(Z) confers two powers, namely, (l) the appropriate Government may 
confirm the detention order and (2) the appropriate Government may continue 
the detention for such period as it thinks fit. e confirmation of the detention 
order certainly doter bises the taking of an executive decision, but the detenue 
being already in custody and the detention order being confirmed, his detention 
continues automatically and, therefore, no further executive decision is called for ' 
to continue the detention. It follows that it is not necessary to include a direc. 
tion for the continuation of the detention in the decision confirming the detention 
order. 

It is next suggested that the words “such period” in the sub-section clearly 
imply that it is necessary to specify the period during which the detention would 


ae continue, for if the intention of Parliament were otherwise, the section would have 
" stopped after the words “may continue his detention". It is urged that if, as held 


by this Court in Petition No. 308 of 1951 (Makhan Singh Tarsikka v. The State of 
Punjab) it is illegal, after the amendment of the Act, to mention any period of deten- 
tion in the initial order of detention made under s. 3 of the Aot and if no period of 
detention need be mentioned at the time of confirmation under s. 11 (1) then the 
appropriate Government will, after confirmation, lose sight of the case and the 
detenue will be detained indefinitely. It is suggested that if two constructions are 
possible, the one that advances the interests of the subject should be adopted. I 
do not think that two constructions are possible at allor that the suggested construc- 
tion will be of any advantage to the detenue for reasons which I proceed to state 
briefly. 

There can be no two opinions that detention without trial is odious at all times 
and that it is desirable, therefore, in cases of preventive detention that a definite 
period of detention should, if possible, be specified. But whether the Act, on a true 
construction of it, requires such æ specification of period is an entirely different 
question and to answer that question regard must be had to the actual language 
used in the Act. Ifthe intention of Parliament were that the period during which the 
detention would be continued must be specified, then a 11 (I) would have 
empowered the appropriate authority to continue the detention for such period 
“as it thinks fit to specify” instead of “as it thinks fit”. Further, the notion that 
non-specification of the period will continue the detention for an indefinite period 
need not oppress us unduly because the Act itself being of a limited duration such 
detention must necessarily come to an end on the expiry of the Act. In A. K. 
Gopalan v. The State! Kania C. Jg said (p. 126): 

“It was argued that section 11 of the impugned Act waa invalid as it permitted the conti. 
nuance of the detention for such period as the Central Government or the State Government 
thought fit. This may mean an indefinite period. In my opinion this argument has no substance 
because the Act has to be read as a whole. The whole life of the Act is for a year and therefore 
the argument that the detention may be for an indefinite period ig unsound. ” 

To the like effect were the following observations of Mahajan J. (p. 232) :— 

“ Section 11 of the Act was also impugned on the ground that it offended against the Con- 

stitution inasmuch as it provided for preventive detention for an indefinite period. This section 
in my opinion has to be read in the background of the provision in sub-clause (3) of section 1 of 
the Act which says that the Aot will cease to have effect on lst April, 1951.” 
These observations were made on s. 1l of the Act as it stood before the amend. 
ment of the Act. That section has been substantially, if not verbatim, reproduced 
in s. 11 (7) of the amended Act and accordingly the above observations will apply 
to the present section 11 (7) with equal force and cogency. Indeed in S. Krishnan v. 
The State of Madras*, Sastri J., as he then was, expressed himself as follows in 
connection with the present s. 11 (Z) (p. 629) :— 

“The objection to the validity of section 11(1) can be disposed of in a few words. The 
argument is that the discretionary power given to the appropriate Government under that sub- 
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section to continue the detention ‘ for such period as it thinks fit’ authorises preventive deten- 
tion for an indefinite period, which is contrary to the provisions of article 29(4). But, if, as al- 
ready observed, the new Act is to be in force only up to lst April, 1952, and no detention under 
the Act can continue thereafter, the discretionary power could be exercised only subject to that 
over-all limit. ” 

Two points clearly emerge out of these observations as I comprehend them. The 
very argument as to the invalidity of the section could not be raised at all except 
on the basis that the section, by itself and on a true interpretation of it, permitted 
an indefinite detention. In the second place, this argument was met by the Court, 
not by saying that that was not the correct meaning of the section and that on the 
contrary the words "such period” necessitated the fixation of a definite period of 
detention but, by saying that the life of the Act being limited, the duration of deten- 
tion permitted by the section was in any event co-terminous with the life of the Act 
and could not go beyond it. This answer of the Court makes it clear that the Court 
fully recognised that the section, by itself and on its true interpretation, sanctioned 
an indefinite detention but held that that contigency had been averted by the fact 
that the Act itself was of a limited duration. It is said that the section should be 
construed irrespective of whether it occurs in a temporary statute or a permanent one, 
and it is urged that if the statute were a permanent one, the section, on the aforesaid 
interpretation, would have permitted an indefinite detention. The answer is given 
by Mahajan J. in the following passage in his judgment in S. Krishnan v. The State 
of Madras (supra) with which I concurred (p. 639) : 

“...It may be pointed out that Parliament may well have thought that it was unneces- 
sary to fix any maximum period of detention in the new statute which was of a temporary nature 
and whose own tenure of life was limited to one year. Such temporary statutes cease to have 
any effect after they expire, they automatically come to an end atthe expiry of the period for 


"which they have been enacted and nothing further can be done under them. The detention of 


the potitioners therefore is bound to come to anend automatically with the life of the statute 
and in these circumstances Parliament may well have thought that it would be wholly unnecessary 
to legislate and provide a maximum period of detention for those detained under this law. ” 


For all I know, such drastic and extensive power to continue the detention as long 
as it may think fit may not be given by Parliament to the executive Government 
in a permanent statute. But if it does think fit to do so, it will not be for the Court 
to question the knowledge, wisdom or patriotism of the Legislature and to permit 
its dislike for the policy of the law to prevail over the plaiu meaning of the language 
used by the Legislature. Apart from this consideration, there is a period specified 
in the sub-section itself, for ag soon as the appropriate Government will cease to think 
fit to continue the detention it will revoke the detention order under s. 13 and the 
period of detention will automatically cometoanend. Again, if the idea of indefinite 
detention were so repugnant as to induce us to construe sub-s. 11 (1) by reading into 
it the requirement that the period of detention must be specified at the time the order 
of detention is confirmed, it will leadus to &situation which cannot be maintained in 
view of a decision of this Court. The section, it will be noticed, does not authorise 
the appropriate Government to "continue the detention for such period as it thinks 
fit from time to time.” Therefore, the power conferred on the appropriate Goverfl- 
ment by this sub-section will be exhausted by ite single exercise and it will not be 
possible to extend the period of detention any longer. This view of the matter will, 
however, run counter to our decision in Petition No. 584 of 1951, Chakar Singh v. 
The State of Punjab, where it has been held that there is nothing in s. 11 (Z) to 
prevent the appropriate Government from directing the detention of a person to 
continue further so long as the period fixed by the previous order has not expired and 
the person has not been released. According to this decision the appropriate 
Government may direct the detention to continue even after the expiry of the period 
fixed by the order confirming the detention order or any subsequent order provid- 
ed such directions are given before the expiry of the period fixed by the immedi- 
ately preceding order. From what source does the appropriate Government derive 
its power to direct the further continuation of the detention after having, in the 
order of confirmation, once specified the period of detention ¢ Section 13 of the 
Act gives power to the appropriate Government to revoke or amend a detention 
L R.—84 
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order which must mean the initial order of detention under 8. 3 of the Act but not an 
order made under s. 11 (7) confirming a detention order or fixing & period of deten- 
tion. Therefore, the authority to extend the period of detention previously fixed 
which, in view of our decision, must be held to exist, will have to be derived from the 
very words may continue such detention for such period as it thinks fit”. It follows, 
therefore, that the specification of the period of detention does not destroy or abridge 
the wide over-all power of the appropriate Government to direot the continuation of 
the detention as long as it thinks fit. If the specification of the period of detention 
is not at all sacrosanct and the appropriate Government may nevertheless continue 
the detention as long as it thinks fit to do so, why is the specification of a period to 
be regarded as vitally or at all necessary ? So far as the detenue is concerned, his 
detention will not be any more definite and less irksome if it is open to the appropriate 
Government to continue the detention by an indefinite number of orders made from 
time to time until the expiry of the Act itself by efflux of time in the case of a tem- 
porary statute or by its repeal in the case of a permanent Act. It is said that if we 
insist on a specification of a definite period when the confirmatory order is made and 
thereafter each time the period of detention is extendedythen the appropriate Govern- 
ment will have to apply ite mind to the case of the detenue before it will make an 
order for further continuation of the detention, but that if we say that no time need 
be specified, the appropriate Government will lose sight of the case and the detenue 
will be detained indefinitely. I do not see why we should impute such dereliction of 
duty to the appropriate Government; but even if we do so and insist on the speci- 
fication of the period of detention, we shall perhaps be driving the appropriate 
Government to fix the longest permissible period of detention ending with the expiry 
of the Act itself and then to lose sight of the case of the detenue. That, I apprehend, 
will do no good to the detenue. Section 13 gives ample power to the appropriate 
Government to revoke the detention order at any time, and itis expected that it 
will apply its mind to each case and revoke the detention order and release the 
detenue as soon as it is satisfied that his detention is no longer necessary. In any 
event, the considerations of hardship urged upon us may make it desirable that a 
period of detention should be fixed, but this cannot alter the plain meaning of the 
language of the section. The Court is not concerned with any question of policy. 
Tt has to ascertain the intention of the Legislature from the language used in the 
Act. In my judgment, on a proper construction of s. 11 (1), & spesification of the 
period of continuation of the detention is not necessary, however desirable one may 
consider it to be. 

Ground No. 2: On this head the argument of learned counsel for the petitioner is 
that no valid order of confirmation bas been made in proper legal form at all and that 
a confidential communication from the Home Department to the District Magistrate 
cannot be regarded as an order under s. 11 (Z) of the Act. Learned Attorney- 
General urges that s. 11 (1) of the Act contemplates only the taking of an executive 
decision, namely, the confirmation of the detention order and contends that the sub- 
section does not contemplate the making of a formal order. He draws our attention 
to s. 3 of the Act which expressly refers to an order of detention and points out that 
111 (2) does not refer to any order of confirmation. Reference may, however, be 
made tos. 13 which authorises the appropriate Government to revoke or modify 
the order of detention. In this section also there is no reference to any order of re- 
vocation or modification but nevertheless revocation or modification must imply 
an executive deoision. Under s. 11 (1), as under s. 13, the appropriate Govern- 
ment has to apply its mind and come to a decision. Whether we it an order or 
merely an executive action makes no difference in the legal incidents of the decision. 
Section 11 (7) plainly requires an executive decision as to whether the detention order 
should or should not be confirmed. The continuation of the detention as a physical 
fact automatically follows as a consequence of the decision to confirm the deten- 
tion order and, for reasons stated above, does not require any further executive 
decision to continue the detention. It follows, therefore, that the Preventive De- 
tention Act contemplates and requires the taking of an executive decision either for 
confirming the detention order under s. 11 (Z) or for revoking or modifying the 
detention order under s. 13. But the Act is silent as to the form in which the execu- 
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tive decision, whether it is described as an order or &n executive action, is to be taken. 
No particular form is prescribed by the Act at all and the requirements of the Act 
will be fully satisfied ifit can beshown that the executive decision has in fact been taken. 
It is at this stage that learned counsel for the petitioner passes on to art. 166 of the 
Constitution and contends that all executive action of the Government of a State 
must be expressed and authenticated in the manner therein provided. The learned 
Attorney-General points out that there is a distinction between the taking of an 
executive decision and giving formal expression to the decision so taken. Usually 
executive decision is taken on the office files by way of notings or endorsements 
made by the appropriate Minister or officer. If every executive decision has to be 
given & formal expression, the whole governmental machinery, he contends, will be 
brought to & standstill. I agree that every executive decision need not be formally 
expressed and this is particularly so when onesuperior officer directe his subordinate 
to act or forbear from acting in a particular way, but when the executive decision 
affects an outsider or is required to be officially notified or to be communicated, it 
should normally be expressed in the form mentioned in art. 166 (1), $.e., in the name 
of the Governor. Learned Attorney-General then falls back upon the plea that an 
omission to make and authenticate an exeoutive decision in the form mentioned in 
art. 166 does not make the decision itself illegal, for the provisions of that article, like 
their counterpart in the Government of India Act, are merely directory and not 
mandatory as held in J. K. Gas Plant Manufacturing Co. (Rampur) Lid. v. King 
Eimperor!, In my opinion, this contention of the learned Attorney-General must 
prevail. It is well settled that generally speaking the provisions of a statute creating 
public duties are directory'and those conferring private rights are imperative. When 
the provisions of a statute relate to the performance of a public duty and the case is 
such that to hold null and void acts done in neglect of this duty would work serious 
general inconvenience or injustice to persons who have no control over those entrusted 
with the duty and at thesame time would not promote themain object of the Legis- 
lature, it has been the practice of the Courts to hold such provisions to be directory 
only, the neglect of them not affecting the validity of the acts done. The considera- 
tions which weighed with their Lordships of the Federal Court in the case referred to 
above in the matter of interpretation of s. 40 (7) of the 9th Schedule to the Govern- 
ment of India Act, 1935, appear to me toapply with equal cogency to art. 166 of the 
Constitution. The fact that the old diu have been split up into two clauses in 
art. 166 does not appear to me to make any difference in the meaning of the article. 

Strict compliance with the requirements of art. 166 gives an immunity to the order in 
that it cannot be challenged on theground that it is not an order made by the 
Governor. If, therefore, the requirements of that article are not complied with, 
the resulting immunity cannot be claimed by the State. This, however, does not 
vitiate the order itself. The position, therefore, is that while the Preventive De- 
tention Act requires an executive decision, call it an order or an executive action, 
for the confirmation of an order of detention under s. 11(Z), that Act does not itself 
prescribe any particular form of expression of that executive decision. Article 166 
directs all executive action to be expressed and authenticated inthe manner therein laid 
down, but an omission to comply with those provisions does not render the executive 
action & nullity. Therefore, all thatthe procedure established by law requires is that 
the appropriate Government must take a decision as to whether the detention order 
should be confirmed or not under s. 11 (Z). That such a decision has been in fact 
taken by the appropriate Government is amply proved on the record. Therefore, 
there has been, in the circumstances of this case, no breach of the procedure esta- 
blished by law and the present detention of the petitioner cannot be called in question. 

For the reasons stated above, in my opinion, this application must fail. 


PATANJALI Sastri C. J. I agree with the judgment just delivered by my learned 
brother Das and I have nothing to add. 


Muxunrsaa J. In my opinion thisapplication should be dismissed and I deem it 
proper to state succinctly my own views on the questions that have been, raised in 
the case, 


- 


1 (1947) F. C. R, 141, 164-9, s. c. 49 Bom. L. R. 601. 
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The validity of the detention of the petitioner has been challenged before us on a. 
two-fold ground. The first ground urged is that it was imperative on the part of the 
appropriate Government, when it confirmed the order of detention under s. 11 (7) of 
the Preventive Detention Act, to specify the period during which the detention 
was to continue; and an omission to state the period vitiates the order. The 
other contention raised is that the order of confirmation not being expressed to be 
made in the name of the Governor, as is required under art. 166 (1) of the Consti- 
tution, is void and inoperative. 

So far as the firat ground is concerned, it would be necessary to advert to the 
language of s. 11 (1) of the Preventive Detention Act which runs as follows :— 

"11. Action upon the report of Advisory Board.—(1) In any case where the Advisory Board 
has reported that there is in ite opinion sufficient cause for the detention of a person, the appro- 
priate Government may confirm the detention order and continue the detention of the person 
concerned for such period as it thinks fit.” 


It is to be noted that s. 3 (1) of the Preventive Detention Act under which the 
initial order of detention is made is worded differently in this respect and it merely 
empowers the Central Government or the State Government, as the case may be, ^ 
to make order, under the circumstances specified in the section, directing that a 
person be detained ; and nothing is said about the period for which such detention 
should be directed. It is now settled by a pronouncement of this Court in Makhan 
Singh Tarsikka v. The State of Punjab, Petition’ No. 308 of 1951, that not only it is 
not necessary for the detaining authority to mention the period of detention when 
passing the original order under 8.3 (7) of the Preventive Detention Aot, but 
thet the order would be bad and illegal if any period ie specified, as it might prejudice 
the case of the detenue whenit goes upfor consideration before the Advisory Board. 
The Advisory Board again has got to express its opinion only on the point as to 
whether there is sufficient cause for detention of the person concerned. It is neither 
called upon nor is it competent to say anything regarding the period for which such 
person should be detained. Once the Advisory Board expresses its view that there is 
sufficient cause for detention at the date when it makes its report, what action is 
to be taken subsequently is left entirely to the appropriate Government and it can 
under s. 11 (7) of the Act “confirm the detention order and continue the detention of 
the person concerned for such period as it thinks fit". In my opinion, the words 
“for sach period as it thinks fit pre-suppose and imply that after receipt of the re- 
port of the Advisory Board the detaining authority has to make up its mind as to 
whether the original order of detention should be confirmed, and if so, for what 
further period the detention is to continue. Obviously that is the proper stage for 
making an order or decision of this description as the investigation with regard to a 
particular detenue such asis contemplated by the Preventive Detention Act is then at 
an end and the appropriate Government is in full possession of allthe materials re- 
garding him. It could not have been in the contemplation of the Legislature that the 
matter should be left indefinite and undetermined even then. This, in my opinion, 
is the reason for the difference in the Janguage of s. 11 (1) of the Preventive Deten- 
tion Act as compared with that of s. 3 (1) of the Act. I do not think that once the 
appropriate Government in making the order under s. 11 (Z) specifies the period 
during which the detention of the person concerned is to continue, it becomes functus 
officio and is incapable of extending the detention for a further period at a subse- 
quent time if it considers necessary. In my opinion, s. 13 of the Act gives very 
wide powers to the detaining authority in this respect and it can revoke or modify 
any detention order at any time it chooses and the power of modification would 
certainly include a power of extension of the period of detention, provided such power 
is exercised before the period originally fixed has expired and provided the extended 
period does not exceed the over-all limit which i» co-extensive with the life or dura- 
tion of the Act itself. This is quite in accordance with the view taken by this Court 
in Chakar Singh v. The State of Punjab. 

The question now is whether the omission to state the period of further detention 
while confirming the detention order under s. 11 (Z) of the Preventive Detention 


1l Vide Supreme Court Petition No. 584 of 1961 (Unrep.) 
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Act makes the detention illegal ? The point is not free from doubt, but having re- 
gard to the fact that the new Preventive Detention Act is a temporary statute which 
was to be in force only up to April, 1, 1952, and has only been recently extended 
toa further period of six months, and no detention under the Act can continue 
after the date of expiry of the Act, I am inclined to hold that non-specification 
of the further period in an order under s. 11 (7) of the Act does not make the order of 
detention a nullity. If no period is mentioned, the order might be taken to imply 
that it would continue up to the date of the expiration of the Act itself when all 
detentions made under it would automatically come to an end. Of course, the 
appropriate Government is always at liberty to terminate the order of detention 
earlier, if it considera proper, in exercise of its general powers under s. 13 of the Act. 
Iam not much impressed by the argument thatthe non-mentioning of the period in the 
order of confirmation is likely to cauge serious prejudice to the interests of the detenue. 
It may be that if a period is mentioned, the attention of the Government is likely to be 
drawn. to the case near about the time when the period is due to expire and the 
facts of the case may be reviewed by the appropriate authority at that time before 
it decides to extend the detention any further; but it seems to me to be clear from 
the provisions of s. 13 that the Act contemplates review of individual cases by the 
appropriate Government from time to time irrespective of any period being mention- 
ed in the order of detention. : It can legitimately be expected that the detaining 
authority would discharge the duties which are imposed upon it, but even if it does 
not, there is nothing in the law which prevents it from fixing the period of deten- 
tion up to the date of expiry of the Act itself, which is by no means a long one, and in 
that case the Court would obviously be powerless to give any relief to the detenue. 
It is perfectly true that an order for detention for an'indefinite period is repugnant 
to all notions of democracy and individual Jiberty, but the indefinitness in the case 
of an order made under s. 11 (7) of the Preventive Detention Actisin a way cured by the 
fact that there is a limit set to the duration of the Act itself, which automatically 
prescribes a limit of time beyond which the order cannot operate. In my opinion, 
s. 11 (1) of the Preventive Detention; Act does contemplate that a period 
should be mentioned during which thefurther detention of the detenue isto continue 
and the Government should see that no omission occurs in thisrespect, but I am unable 
to hold that this omission alone would make the order a nullity which will justify 
us in releasing the detenue. 


The other question for consideration is, whether the order is invalid by reason of 
the fact that it has not been expressed in the manner laid down in art. 166 of the 
Constitution. Article 166 runs as follows: 


“166 (1). All executive action of the Government of a State shall be expressed to be taken 
in the name of the Governor. 

(2) Orders and other instruments made and executed in the name of the Governor shall be 
authenticated in such manner as may be specified in rules to be made by the Governor, and the 
validity of an order or instrument which is so authenticated shall not be called in question on 
the ground that it is not an order or instrument made or executed by the Governor. 

(8) The Governor shall make rules for the more convenient transaction of the business of 
the Government of the State, and for the allocation among Ministers of tho said business 1n so 
far as ib is not business with respect to which the Governor is by or under this Constitution 
required to act in his discretion.” 

In the case before us the order confirming the detention purports to be signed by 
Mr. G. K. Kharkar, for the Secretary to the Government of Bombay, Home Depart- 
ment. The affidavit filed in this case by V. T. Dehejia shows that Mr. Kharkar was 
then the Assistant Secretary to the Home Department and was authorised under 
the rules framed under art. 166 (3) of the Constitution by the Governor of Bombay to 
sign orders and instruments for the Government of Bombay. The order admittedly 
is not expressed to be made in the name of the Governor, and if art. 166 (1) of the 
Constitution applies to this case, it certainly does not fulfil the requirement of that 
provision. To get round this difficulty the learned Attorney-General has put 
forward a two-fold argument. He has argued in the first place that art. 166 (1) 
of the Constitution applies to a cage where the executive action has got to be express- 
ed in the shape of a formal order ; and it is only such order that requires authentica- 
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tion in the manner laid down in cl. (2) of the article. Section 11 (1) of the Preventive 
Detention Act, it is said, does not necessitate the passing of a formal order at all. 
It is enough if the detaining authority decides by any form of exeoutive action that 
the original order of detention should be confirmed. The other argument put for- 
ward is that the provisions of ols. (1) and (2) of Art. 166 are directory and not 
mandatory in the sense that even if a particular order is not expressed or authenticat- 
ed in the way mentioned in these provisions, it would not be an ineffective or invalid 
order provided it is proved to have been made by the proper authority to whom that 
particular business has been allocated by the rules framed under cl. (3) of art. 166. 
The only result of such omission may be that the order would not enjoy an immunity 
from challenge on the ground specified in cl. (2) of the article. 

So far as the first point is concerned, it seems to me to be quite correct to hold 
that art. 166(1) of the Constitution is confined to cases where the executive action 
requires to be expressed in the shape of a formal order or notification or any other 
instrument. I cannot, however, agree with the learned Attorney-General that a. 11(1) 
of the Preventive Detention Act does not contemplate the passing of a formal order. 
It is true that s. 11(Z) does not speak of an order of confirmation, but when there 
is an initial order of detention made under s. 3 of the Preventive Detention Act, 
it could normally be confirmed only by passing another order. This would be 
clear from the provision of s. 13 of the Aot which empowera the detaining 
&uthority to revoke or modify & detention order any time it chooses. Neither 
revocation nor modification is possible without any order being made to that effect 
and yet s. 13 like s. 11(Z) does not speak of an order at all. The first contention of 
the Attorney-General therefore cannot succeed. 

The other contention raised by the learned Attorney-General involves considera- 
tion of the question as to whether the provision of arb. 166(Z) of the Constitution 
is imperative in the sense that non-compliance with it would nullify or invalidate 
an executive action. The clause does not undoubtedly lay down how an executive 
action of the Government of a State is to be performed; it only prescribes the 
mode in which such act is to be expressed. The manner of expression is ordinarily 
a matter of form, but whether a rigid compliance with a form is essential to the 
validity of an act or not depends upon the intention of the Legislature. Various 
tests have been formulated in various judicial decisions for the purpose of deter- 
mining whether a mandatory enactment shall be considered directory only or 
obligatory with an implied nullification for disobedience. It is unnecessary for 
our present purpose to discuss these matters in detail. In my opinion, art. 166 of 
the Constitution which purports to lay down the procedure for regulating business 
transacted by the Government of a State should be read as a whole. Under cl. (8) 
the Governor is to make rules for the more convenient transaction of such business 
and for allocation of the same among the Ministers in 80 far as it does not relate to 
matters in regard to which the Governor is required to act in his discretion. It 
is in accordance with these rules that business has to be transacted. But whatever 
executive action is to be taken by way of an order or instrument, it shall be expressed 
to be taken in the name of the Governor in whom the executive power of the State 
is vested and it shall further be authenticated in the manner specified in the rules 
framed by the Governor. Clauses (I) and (2) of art. 166 in my opinion are to be 
read together. Clause(Z) cannot be taken separately as an independent mandatory 
provision detached from the provision of cl. (2). While cl. (1) relates to the mode 
of expression of an executive order or instrument, cl. (2) lays down the way in which 
such order is to be authenticated ; and when both these forms are complied with, 
an order or instrument would be immuned from challenge in a Court of law on the 
ground that it has not been made or executed by the Governor of the State. This 
is the purpose which underlies these provisions and I agree with the learned Attorney- 
General that non-compliance with the provisions of either of the olauses would 
lead to this result that the order in question would lose the protection which it 
would otherwise enjoy, had the proper mode for expression and authentication 
been adopted. It could be challenged in any Court of law even on the ground that 
it was not made by the Governor of the State, and in case of such challenge the onus 
would be upon the State authorities to show affirmatively that the order was in 
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. fact made by the Governor in accordance with the rules framed{under art. 166 
of the Constitution. This view receives support from a pronouncement of tlie Federal 
Court in J. K. Gas Plant Manufacturing Co., (Rampur) Ltd. v. Kng-Emperor!, where 
a somewhat analogous provision contained in s. 49(1) Schedule IX of the Govern- 
ment of India Act came up for consideration and the provision was held to be directory 
and not imperative. f 

Even if cl. (7) of art. 166 is taken to be an independent provision unconnected 
with cl. (2) and having no relation to the purpose which is indicated therein, I would 
still be of opinion that it is directory and not imperative in its character. It pre- 
scribes a formality for the doing of a public act. As has been raid by Maxwell!, 

"....where the prescriptions of a statute relate to the performance of a publio duty and 
where the invalidation of acts done in neglect of them would work serious general inconvenienco 
or injustice to persons who have no control over those entrusted with the duty without promoting 
the easontial aims of the Legislature, such prescriptions seem to be generally understood as mero 
instructions for the guidance and government of those on whom the duty is imposed, or, in 
other words, as directory only.” 
In the present case the order under s. 11(Z) of the Preventive Detention Act purports 
to be an order of the Government of Bombay and is signed by the officer who was 
competent to sign according to the rules framed by the Governor under art. 166 
of the Constitution, and in these circumstances I am unable to hold that the order 
is a nullity even though it has not been expressed to be made in the name of the 
Governor. The result is that both the grounds fail and the petition is dismissed. 


CHANDRASEKHARA Aryan J. I concur in the order just now pronounced by my 
learned brother Mukherjea J. and I have nothing useful to add. 


MAHAJAN J. The legality of the detention of the petitioners in all the above 
mentioned petitions is challenged on two grounds: (1) The the order of continuance 
of the detention made under s. 11 of the Preventive Detention Act, 1950, as amended, 
does not specify the period of detention. (2) That it is not expressed '' in the name 
of the Governor " as required by art. 166(7) of the Constitution. The petitioners 
were informed through the District Magistrate that Government had confirmed the 
detention orders but they were not told for what period their detentions were to 
continue. No order expressed in the manner contemplated by art. 166(Z) was 
Served on them. 

It was contended on behalf of the petitioners that the requirements of the Preven- 
tive Detention Aot should be strictly complied with, that 16 was one of the require- 
ments of g. 11 of the Act that the Government should at the time of confirming the 
detention order specify the period of the continuance of such detention and that 
non-compliance in this particular vitiated the continuance order. It was further 
urged that unless the order was expressed in the manner required under art. 166(Z) 
of the Constitution and served on the person concerned it had no force. 

The learned Attorney-General contested both these contentions. He argued 
that it was not incumbent on Government to make any formal order under s. 11 
and all that the section contemplates is an executive action indicating an inten- 
tion of the Government to confirm the detention order and continue the detention 
after receipt of the report of the Advisory Board, that there was nothing in the 
language of the section which obliged the Government to specify the period of such 
detention and that any omission to mention the period would not make the conti- 
nuation of the detention ilegal. It was also argued that the action of the Govern- 
ment under s. 1] need not necessarily be expressed as required in art. 166(Z), that 
these provisions were merely directory and not mandatory and had been substantially 
complied with. 

For & proper appraisal of these contentions it is necessary to set out the relevant 
provisions of the Constitution and of the Preventive Detention Act. Articles 22(4) 
and (5) of the Constitution are in these terms :— 

"(4) No law providing for preventive detention shall authorise the detention of a porgon for 
a longer period than three months unless— 
1 [1947] F. 0. R. 141, ` 2 Maxwell on Interpretation of Statutes, 
8. 0. 49 Bom. L. R. 591. 9th edn., pp. 379-80. 
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(a) an Advisory Board consisting of persons who are, or have been, or are qualified to be 
appointed as, Judges of a High Court has reported before the expiration of the said pertod of three 
months that there is in ite opinion sufficient cause for such detention :— 

(6) When any person is detained in pursuance of an order made under any law providing 
for preventive detention, the authority making the order shall, as soon as may bo, communicate 
to such person the grounds on which the order has been made and shall afford hum the earliest 
opportunity of making representation against the order." 

Sections 3, 9, 10, 11 and 13 of the Preventive Detention Act provide as follows :— 


“3. The Central Government or the State Government may (a) if satisfied with respect to 
any person that with a view to preventing him from acting in any manner prejudicial to... 

it is necessary so to do, make an order directing that such person be detained.” 

"9. In every case where & detention order has been made under this Act, the appropriate 
Government shall, within sis weeks from the date specified in sub-section (2), place before an 
Advisory Board constituted by it under section 8 the grounds on which the order has been made 
and the representation, if any, made by the person affected by the order, and in case where the 
order had been made by an officer, also the report made by such officer under sub-section (3) of 
section 3.” 

“10. (I). The Advisory Board shall, after considering the materials placed before it and 
after calling for such further information, as it may deem necessary, from the appropriate Govern- 
ment or from thg person concerned, and, if in any particular caso, it considera it essential, after 
hearing him in person, submit its report to the appropriate Government within ten weeks from 
the date specified in sub-section (2) of section 9. 

(2) The report of the Advisory Board shall specify in a separate part thereof the opinion of 
the Advisory Board as to whether or not there is sufficient cause for the detention of the person. 
concerned.” 

"ll. (1) In any case where the Advisory Board has reported that there is in its opinion 
sufficient cause for the detention of a person, the appropriate Government may confirm the 
detention order and continue the detention of the person concerned for such period as it thinks 
fit. 

(2) In any case where the Advisory Board has reported that there is in its opinion no 
sufficient cause for the detention of the person concerned, the appropriate Government shall 
revoke the detention order and cause the person to be released forthwith.” 

“18. (1) Without prejudice to the provisions of section 21 of the General Clauses Act,1897 
(X of 1897), a detention order may at any time be revoked or modified,. . . 

(2) The revocation of a detention order shall not bar the making of a fresh detention order 
under s. 3 against the same person.” 

The answer to the first question depends on the construction to be placed upon 
the words “ such period as it thinks fit " occurring in s. 11 of the Act. The words 
have tó be given their plain meaning irrespective of the circumstance that they 
occur in a temporary statute and have to be construed in the same manner if they 
occurred in a permanent statute. 

It has been held by this Court in Makkan Singh Tarsikha v. State of Punjab, 
Petition No. 308 of 1961, that fixing of the period of detention in the initial order 
of detention under s. 3 is contrary to the scheme of the Act inasmuch as such a con- 
struction tends to prejudice the case of the detenue when placed before the Advisory 
Board. It was emphasized that before a person is deprived of his personal liberty, 
the procedure established by law must be strictly followed and must not be departed 
from to the disadvantage of the person affected. The language employed in s. ll 
of the Act is different from the language of s. 3, and to my mind, this difference in- 
dicates a contrary intention. The words “such period as it thinks fit" have the 
meaning that Government has to specify and fix the period of such detention. If 
these words were construed in the manner suggested by the learned Attorney-General, 
it will lead to the result that the Preventive Detention Act would authorise deten- 
tion of a person without specification of the period of such detention at any moment 
of time; subject of course to the over-all limit fixed for the life of the Act itself, and 
that the Government would not be obliged to apply ita mind to the question of dura- 
tion at all, Such a conclusion, to my mind, has to be avoided unless the language 
employed conclusively points to it. 

Under the Constitution, the detention of a person under any law providing for 
preventive detention cannot be for a period of more than three months unless the 
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Advi.ory Board is of the opinion that there is sufficient cause for the detention of the 
person concerued. The Constitution itself has specified the maximum limit of the 
initial detention and detention for æ period longer than three months can only be 
made on the basis of the report of the Advisory Board. The words “ longer period 
than three months " to my mind do not indicate that the period can be of indefinite 
duration, as it could be under the unique Regulation of 1818. On the other 
hand, they indicate a specified period, though longer than three months. The 
Constitution visualizes, in my opinion, a period of detention initially for three months, 
which may subsequently be extended for a further period of time; but it rules 
out the idea of detention without a fixed duration, $.e., with a beginning but without 
an end. Any notion of an indefinite period of detention is wholly foreign to a de- 
mocratic Constitution like ours. As pointed out by mein A. K- Gopalan v. The 
State: the law of preventive detention during peace times is an evil of necessity as 
it deprives a person of his personal liberty without a trial and even without s personal 
hearing, and that being so, the safeguards provided against unregulated executive 
action have to be construed as widely as possible for the benefit of the person detained. 
The words “ such period " imply that there hasto bea beginning and an end of that 
period ; in other words, it has to be for a certain duration the extent depending 
on the pleasure of the Government. Though the Government is entitled to fix 
the period of detention at its choice, it is bound to make a decision about it. If 
this was not the true import and meaning of the language employed in the section 
and the intention was that the Government need not specify the duration of the 
detention, the section, in my view, would have been fted differently. There 
was no necessity to use the words “ for such period as it thinks fit” therein at all. 
The intention would have been well expressed if the section was worded as follows :— 
“ The appropriate Government may confirm the detention order." 
It was on these lines that r. 26 of the Defence of India Rules was drafted and the 
same was the scheme of Regulation IIT of 1818. The warrant to the jailer in the 
regulation directed him to receive the person into custody and to deal with him in 
conformity with the orders of the Governor-General. The same phraseology could 
have been employed in s. 11. 

It has been held by this Court in Chakkar Singh v. The State of Punjab (Petition 
No. 584 of 1951) that the power of the detaining authority under s. 11 is not ex- 
hausted, once it specifies the period of detention, but that it can, before the expiration 
of the period initially fixed, direct the detention of a person to continue for a further 
period. I took thie view for the simple reason that it was in accord with the provi- 
sions of the General Clauses Act which provide that the authority which has the 
power to make a certain order or to give & certain direction has also the power before 
it becomes functus officio to revise and reconsider that order or to amend or to alter 
it. That decision does not by implication suggest that it was not obligatory on 
Government to specify the period of detention under s. 11. On the other hand, 
it presupposes that such a period should be fixed, but the Government can change 
its mind if it considers necessary. ; 

The conclusion that the section authorizes detention for an indefinite period 
was negatived by the late Chief Justice and by me in A. K. Gopalan v. The State.* 
The learned Chief Justice in that case in dealing with s. 11 made the following 
observations (p. 126) :— 

“It was argued that section 11 of the impugned Act was invalid as it permitted the con- 
tinuance of the: detention for such period as the Central Government or the State Government 
thought fit. , This may mean an indefinite period. In my opinion this argument has no sub- 
stance because the Act has to be read as a whole. The whole life of the Act is for a year and 
therefore the argument that the detention may be for an indefinite period is unsound.” 

In the same case I said as follows (p. 282) :— 

“Section 11 of the Act was also impugned on the ground that it offended against the Consti- 
tution inasmuch as it provided for preventive detention for an indefinite period. This section 
in my opinion has to be read in the background of the provision in sub-clause (3) of section 1 of 
the Act which says that the Act will cease to have effect on 1st April, 1951." 


1 [1950] 8. 2. R. 88. 2 [1950] S. O, R. 88. 
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In S. Krishnan v. The State of Madras’ the question of the validity of s. 11 was 
again examined. The Ccurt took the view that the section was good. Bose J. 
dissenting held that the section was bad as it provided for an indetinite period of 
detention. Patanjali Sastri J., as he then was, and with whom the learned Chief 
Justice agreed as to the validity of the section, observed as follows (p. 629) :— 

“The objection to the validity of section 11($) oan be disposed of in a few words. The argu- 
ment is that the discretionary power given to the appropriate Government under that sub-section 
to continue the detention ‘for such period as it thinks fit’ authorises preventive detention for an 
indefinite period, which 4s contrary to the provisions of article 22(4). But, 4f, as already observed, 
the new Act ts to be in force only up to 1st April, 1952, and no detention under the Act can continue 
thereafter, the discretionary power could be exercised only subject to that over-all limit.” . 
Ín the same case while upholding the validity of s. 11, I made the following obser- 
vations (p. 639) :— 

**,..It may be pointed out that Parliament may well have thought that it was unnecessary 
to fix any maximum period of detention in the new statute which was of a temporary nature 
and whose own tenure of life was limited to one year. Such temporary statutes cease to have 
any effect after they expire, they automatically come to an end at the expiry of the period for 
which they have been enacted and nothing further can be done under them. The detention 
of the petitioners therefore is bound to come to an end automatically with the life of the statute 
and in these circumstances Parliament may well have thought that it would be wholly unnecessary 
to legislate and provide & maximum period of detention for those detained under this law." 
The point for decision in that case was whether it was necessary while enacting 
the Preventive Detention Act to fix a maximum period for the detention of a person 
as contemplated by art. 22(7) of the Constitution, and whether for want of such 
fixation the statute was void. That contention was negatived. The point that 
arises for determination in the present case, however, is whether the Government 
when making an order under s. 11 of the Act has got to specify & period for the con- 
tinuance of the detention. The question as to the meaning of the words “ such 
period as it thinks fit" was neither argued nor decided in either of the cases men- 
tioned above. The result of the above decisions to my mind is this: that s. 11 
does not provide for an indefinite period of detention and is not bad on that ground, 
though Bose J. took a contrary view. The section in view of these decisions should read 
thus: “ Inany case where the Advisory Board has reported that thereis in its opinion 
sufficient cause for the detention of a person, the appropriate Government may 
confirm the detention order and continue the detention of the person conerned for 
such period as it thinks fit, (but not beyond the period of the life of the Act itself). ”’ 
Within the period of the life of the Act the Government can fix any period for 
the duration of the detention. The words “such period as it thinks fit”, in my 
opinion, oblige the Government to fix a period of the detention of the person con- 
cerned within the over-all limit of the period of the life of the Act. e Govern- 
ment must make up its mind and decide in each individual case after the receipt of 
the report of the Advisory Board whether a particular detenue has to be kept in 
detention for the whole of the over-all period, or for any period shorter than that. 
It cannot be presumed that every case requires detention for the maximum period. 
That decision is however subject to review and alteration before the time originally 
determined runs out. 


The contention that the Government need make no order at all under s. 11 
and that it can indicate its intention by some other method seems to me to be un- 
sound. This result was sought to be spelt out of the phraseology of ss. 3 and 11 of 
the Act. Section 13 provides for the making of an order of detention, while s. 11 
does not use that phraseology. In my opinion, however, this difference in the 
phraseology of the two sections does not in any way support the contention raised. 
The making of an order is implicit in the language of the section itself. Confirmation 
of an order already passed can only be by making an order. The section in another 
part provides for the revocation of an order. Revocation of an order again can 
only be made by passing an order of revocation and cannot be done by any other 
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process. Section 13 provides not only for revocation of an order but for modification 
of the order of detention. It is obvious that the modification of an order is only 
possible by passing a fresh order and not in any other manner. No particular 
significance can attach to the omission of the words “ make an order " ins. 11. The 
word “order” has numerous meanings but the meaning relevant in the present 
context is “ decision ". It also means “an authoritative direction or mandate ". 
Tt cannot be contended that Government can confirm or continue the detention without 
taking a decision or issuing a direction. Such a decision or direction tantamounte 
to an order. I am therefore clearly of the view that it is the intention of the law 
that when the report of the Advisory Board reaches the Government, it has to 
come to a decision and pass an order in accordance with that decision against the 
detenue to the effect that in view of the report of the Advisory Board the detention 
order is continued for a certain period. 

Reliance was placed by the learned Attorney-General in support of his contention 
on two decisions of the High Courts in India. In Pralhad Kurane v. State of Bombay! 
it was held that it was not necessary to mention the period during which the detenue 
will be further detained after the State Government had confirmed the detention 
order. This conclusion was reached on the following reasoning (p. 726) :— 

“The words [of the section] are exactly similar in effect to the words of a contract between 

two parties in which one said to the other that the latter should koop a cycle lent by the former 
for such period as he thought fit. There would be no necessity in such a case for the person 
to whom the oyole was lent to say how long he would keep the oyele.. .if the Legislature 
had intended that the appropriate Government should make on order after receiving a report 
of the Advisory Committee as to how long the detenue should be detained, it would have said 
not that the detenue’s detention should continue as long as the appropriate Government thought 
fit, but ‘pass an order for the detention of the person concerned for such further period as it 
deemed fit’ ". 
The analogy of the cycle contract, in my opinion, is neither happy nor apposite, 
in the construction of s. 11 of the Preventive Detention Act. Further I am not 
able to see how the draft suggested by the High Court would have more appropri- 
ately brought out the intention of the Legislature than the words of the section as 
it now stands. The addition of the word “ further " does not necessarily indicate 
that the Government is bound to specify a period if the original wordb "such period ” 
do not so indicate. 

In Ram Adhar Misra v. State? it was held that an order of detention which does 
not specify the period of detention cannot be regarded as illegal. Reliance was 
placed on the observations of the late Chief Justice and myself in Gopalan’s case, 
and cited earlier in this judgment. These observations do not support the conclusion 
reached by the High Court, as already observed. The decision is not supported 
on any other independent reasoning. 

The nearest analogy to the language employed in s. 11 is found in the provisions 
of Part IV of the Code of Criminal Procedure relating to prevention of offences. 
In sa, 106 to 110 of this Part the language employed is“ a person can be called upon 
to execute a bond for his good behaviour etc. for such period not exceeding one year 
or three years as the Magistrate thinks fit to fix.” It is nob possible to argue that 
the Magistrate can call upon a person to execute & bond without fixing a period for 
which that bond is to be good, and that in the absence of such determination it 
has to be presumed that the bond has to be executed for the maximum period men- 
tioned in the section. In my opinion, failure to fix the period for which the bond 
is to be operative would make the order ineffective and any default on the part of 
the person called upon to give the bond would not be punishable. The discretion 
given to Government by the phrase “ as it thinks fit ” is limited by the duty imposed 
on it by the provisions of the section. 

The next question that falls to be determined and which is of some difficulty, 
is whether failure to fix the period makes the detention illegal. After considerable 
thought I have reached the conclusion that the non-determination by Government 
of the period of the continuance of the detention operates prejudicially against the 
detenues and makes the detention illegal. It is possible and even probable that 
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had the Government on receipt of the report of the Advisory Board applied its 
mind and come to a decision on the point, it might well have fixed the duration of 
the detention at & point of time that would have expired by now, though it is also 
likely that it might not have expired by uow. In such a situation when tbe matter 
is in doubt it is not right to hold that the detention of the petitioners at the present 
moment is lawful. The onus of establishing affirmatively that the detention of 
these petitioners is lawful at the present moment rests on the detaining authority 
and in the circumstances it has to be held that this onus remains undischarged. 
The subsequent conduct of the Government in resisting these petitions is not rele- 
vant in this enquiry in the absence of an order as prescribed by the statute. If 
the Government finds that the detention of the petitioners is necessary up to March 
31, 1952, it can give effect to that intention in these cases by issuing a fresh order 
of detention. 

The result, therefore, is that, dissenting from the decision of the majority of the 
Court, I hold that the petitioners are not detained according to procedure established 
by law and are entitled to their release. _I, therefore, direct that they be released 
forthwith. 

In this view of the case I do not feel called upon to decide the second point raised 
in these cases. 

Petition dismissed. 

Agent for respondents: P. A. Mehta. 


Present: Mr. Justice Fazl Ali, Mr. Justice Mukherjea and Mr. Justice Bose. 


PRAGDASJI GURU BHAGWANDASJI v. ISHWARLALBHAT NARSIBHAI 
PATEL.* 

Owil Procedure Code (Act V of 1908), Sec. 92—Sutt against defendant, as irustee of public trust, 
on ground of breach of trust—Defendant’s dental of existence of public trust and of his mis- 
conduct— Appeal Oourt giving declaration that properties in suit public trust—Trial and appeal 
Courts’ finding that allegation of breach of trust not made out— Whether Court could give plaintiff 
declaration about existence of public trust and make $t part of decree. 

A suit under s. 92 of the Civil Procedure Code, 1908, is a suit of a special nature which 
presupposes the existence of & publie trust of & religious or charitable character. Such suit 
can proceed only on the allegation that there is a breach of trust or that directions from 
the Court are necessary for the administration thereof, and it must pray for one or other 
of the reliefs that are specifically mentioned in the section. It is only when these conditions 
are fulfilled that the suit haa got to be brought in conformity with the provisions of g. 92. 
A suit for a declaration that certain property appertains to & religious trust may lie under 
the general law, but is outside the scope of s. 02. When, therefore, the defendant denies 
the existence of a trust, a declaration that the trust does exist might be made as ancillary to 
the main relief claimed under the section if the plaintiff is held entitled to it; but when the 
oase of the plaintiff fails for want of a cause of action, there is no warrant for giving him a 
declaratory relief under the provisions of B. 02. The finding as to the existence of a public 
trust in such circumstances would be no more than an obiter dictum and cannot constitute 
the final decision in the suit. 

In a suit filed under s. 92, Civil Procedure Code, 1908, the prayers in the plaint infer atia 
were as follows :— (1) The properties described in the schedule to the plaint as well as 
other properties under the management of the defendant be declared to be religious and 
charitable trust properties.... ; (2) the defendant be removed from the gadi and possession 
of the properties and a suitable successor appointed in his place ; (3) the defendant be called 
upon to render accounts for the period of his management; and (4) a acheme might be 
framed for proper management of the institution.” The trial Court on a preliminary issue 
held that the properties in suit were not public charitable properties and dismissed the suit. 
On appeal the High Court gave a declaration that the properties were public, religious and 
charitable properties, and remanded. the case to the tral Court in order that it might be 
disposed of on ita merits. The trial Court on remand held that the allegations of misconduct 
and breach of trust made by the plaintiffs were not proved and dismissed the suit, This 
decision of the trial Court was affirmed by the High Court on appeal :— 
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Held, that after the decision arrived at concurrently, by both the Courts below on the 
merita of the case, it was beyond the scope of a suit framed under s. 92, Civil Procedure Code, 
to give the plaintiffs the bare declaration and make it a part of the decree, although the 
suit itself was dismissed ; and 

that the finding of the High Court about the existence of a publie trust was wholly in- 
consequential, and as it was unconnected with the grounds upon which the case was actually 
disposed of, it could not be made a part of the deoree or the final order in the shape of a 
declaratory relief in favour of the plamtiffs. 

Abdur Rahim v. Mahomed Barkat Alit, followed. 


The facts appear in the judgment. 


C. K. Daphtary, with N. C. Shah, for the appellant. 
Rajani Patel, for the respondents. 


Muxnmxnjma J. This appeal is on behalf of the defendant and it arises ont of 
& suit, under &. 92 of the Civil Procedure Code, commenced by the plaintiffs who were 
originally nine in number in the Court of the District Judge of Kaira at Nadiad. 
xi of the nine plaintiffs, only one is surviving, and he is now the sole respondent in 

appeal, all the rest having died pending this protracted litigation, which began 
ne early as the year 1928. 

The case of the plaintiffs, in substance, was that one Kuberdas, who was a reli- 
gious teacher and a holy man founded a cult known as Kaivalya or Karunasagar 
Panth, the principal tenet of which is, that the realization of the Infinite is possible 
only through the medium of a Guru or spiritual preceptor. Kuberdas received 
money and lands from his followers and disciples and with this fund he built a 
temple at Sarsa. Kuberdas by will appointed his principal disciple Narayandas 
to succeed him on the gadi and Narayandas built another and a bigger temple 
wherein he installed an image of Kuberdas, with the images of two staff bearers on 
two sides. The Mahants after Narayandas were Baldevdas, Bhagwandas and 
Prasadji, who is the defendant in the suit, and each one of them was appointed by a 
will executed by his predecessor. The defendant, it is alleged, had been acting in 
a manner contrary to the usages of the institution and was guilty of incontinence, ' 
mismanagement and improper alienation of trust properties. On these allegations 
the plaintiffs prayed that : 

(1) the properties described in the dchedule to the plaint as well as other properties under 
the management of the defendant be declared to be religious and charitable trust properties of 
the Kavalya or Karunasagar Panth ; 

(2) the defendant be removed from the gadi and possession of the properties and a suitable 
successor appointed in his place ; 

(3) the defendant be called upon to render accounts for the period of his management ; and 

(4) a scheme might be framed for proper management of the institution. 

The defendant in his written statement traversed all the material allegations 
in the plaint and contended inter alia that the suit was not maintainable inasmuch as 
no public trust of a religions and charitable character existed in respect to the suit 
properties which were the private properties of the defendant himself. 


On these pleadings, & number of issues were framed by the District Judge, of 
which the two following were tried as preliminary issues, viz., 

(1) Whether the temple and the properties in suit are public charitable properties ? 
and (2) if not, whether this court has jurisdiction to try the suit ? 

By his judgment dated July 18, 1935, the District Judge decided both these issues 
against the plaintiffs and dismissed the suit. Against this decision the plaintiffs 
took an appeal to the High Court of Bombay. The learned Judges of the High Court, 
who heard the appeal, took the view that the ownership of the suit properties was 
so restricted by the obligation to maintain the institution tor purposes which only 
could be described as public charitable purposes; that the suit must be regarded as 
oné coming within s. 92, Civil Procedure Code. The result was that the judgment 
of the trial Court was reversed and the vase was remanded to that Court in order 
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- that it might be heard and disposed of on ite merits. The judgment of the High 
Court is dated January 24, 1938. 

Being aggrieved by this order, the defendant prayed for leave to appeal to the 
Judicial Committee, but this application was refused. He thereupou filed a peti- 
tion before the Privy Council, praying for special leave. The Privy Council also 
refused to grant leave on the ground that the matter was still then ia an interlocutory 
stage. They, however, said specifically that the order of refusal was without pre- 
judice to the presentation of a fresh petition after all the issues were determined. 
The case then went back to the trial Court, and un the evidence adduced by the 
parties, the District Judge came to the conclusion that the allegations of misconduct 
and breach of trust made by the ae were not proved, and in this view he dis- 
missed the suit, subject to the declaration already given by the High Court that the 
temple and the properties in possession of the defendant were public, religious and 
charitable properties. The plaintiffs filed an appeal against this decision to the 
High Court of Bombay and the High Court by its judgment dated July 14, 1947, 
affirmed the decision of the District Judge and dismissed the appeal. 

The defendant has now come up to this Court on the strength of a certificate 
granted by the High Court; and though formally it is an appeal against the final 
decree made by the High Court on July 14, 1947, in substance it challenges the 
propriety of the order of remand passed on January 24, 1938, by which the High 
Court reversed the decree of dismissal made by the District Judge and remanded 
the case, being of opinion that the properties in dispute did appertain to a publio 
trust of a religious and charitable character. 

Mr. Daphtary appearing in support of the appeal has contended before us that 
on the question as to whether or not a public trust existed in respect of the properties 
in suit, the view taken by the trial Judge was rightand that the decision of the High 
Court is based upon & misappreciation of the evidence on the record. 

We have been taken through the entire evidence by the learned counsel on both 
sides; but having regard to the view which we propose to take in this case we 
deem it unnecessary to record any finding as to whether the properties in suit do or 
do not appertain to a public charitable trust. In our opinion, after the decision 
arrived at concurrently, by both the Courts below on the merits of the case, it was 
beyond the scope of a suit framed under s. 92, Civil Procedure Code, to give the plain- 
tiffs & bare declaration of this character and make it & part of the decree, although 
the suit itself was dismissed. 

A guit under s. 92, Civil Procedure Code, is a suit of aspecial nature which presup- 
poses the existence of a public trust of æ religious or charitable character. Such 
suit can proceed only on the allegation thet there is a breach of such trust or that 
directions from the Court are necessary for the administration thereof, and it must 
pray for one or other of the reliefs that are specifically mentioned in the section. It 
is only when these conditions are fulfilled that the suit has got to be brought in con- 
formity with the provisions of s. 92, Civil Procedure Code. As was observed by the 
Privy Councilin Abdur Rahim v. Mahomed Barkat Ali, a suit for a declaration that cer- 
tain property appertains to a religious trust may lie under the general law, butis outside 
the scope of s. 92, Civil Procedure Code. In the case before us, the prayers made 
in the plaint are undoubtedly appropriate to the terms of s. 92 and the suit proceeded 
on the footing that the defendant, who was alleged to be the trustee in respect of a 
publio trust, was guilty of breach of trust. The defendant denied the existence of 
the trust and denied farther that he was guilty of misconduct or breach of trust. 
The denial could not certainly oust the jurisdiction of the Court, but when the Courts 
found concurrently, on the evidence adduced by the parties, that the allegations 
of breach of trust were not made out, and as it was not the cage of the plaintiffs, 
that any direction of the Court was necessary for proper administration of the trust, 
the very toundation of a suit under s. 92, Civi) cedure Code, became wanting 
and the plaintiffs had absolutely no cause of action for the suit they instituted. In 
these circumstances, the finding of the High Court about the existence of a public 
trust was wholly inconsequential, and as it was unconnected with the grounds upon 
which the case was actually disposed of, it could not be made a part of the decree 
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or the final order in the shape of a deolaratory relier in favour of the plaintiffs. Tt 
has been argued by the learned counsel for the respondents that even if the plain- 
tiffs failed to prove the other allegations made in the plaint, they did succeed in prov- 
ing that the properties were public and charitable trust properties—a fact which 
the defendant denied. In these circumstances, there was nothing wrong for the 
Court to give the plaintiffs a lesser relief than what they actually claimed. The 
reply to this is, that in a suit framed under s. 92 of the Civil Procedure Code the only 
reliefs which the plaintiff can claim and the Court can grant are those enumerated 
specifically in the different clauses of the section. A relief praying for a declaration 
that the properties in suit are trust properties does not come under any of these clauses. 
When the defendant denies the existence of a trust, a declaration that the trust does 
exist might be made as ancillary to the main relief claimed under the section if the 
plaintiff is held entitled to it; but when the case of the plaintiff fails for want of 
a cause of action, there is no warrant for giving him a declaratory relief under the 
provision of s. 92, Civil Procedure Code. The finding as to the existence of a 
publie trust in such circumstances would be no more than an obiter dictum and 
cannot constitute the final decision in the suit. The result is that in our opinion 
the decision of the High Court should stand, but the decree and the concluding 
portion of the judgment passed by the trial Court and affirmed by the High Court 
on appeal shall direct a dismissal of the plaintiffs’ suit merely without its being 
made subject to any declaration as to the character of the properties. To this 
extent the appeal is allowed and the final decree modified. The order for costs 
wade by the Courts below will stand. Each party will bear his own costs in this 


appeal, 
Appeal partly allowed : decree modified. 
Agent for appellant: Ganpat Rai. 
Agent for respondents : P. G. Gokhale for K. J. Kale. 





Present: Mr. Justice Fazl Ali and Mr. Justice Bose. 
KASHINATH BHASKAR DATAR v. BHASKAR VISHWESHWAR KARVE.* 
Indian Registration Act (X VI of 1908), Seo. 17(1)(b), 17(2)( v) (xi) —Indsan Evidence Act (I of 1872), 
Sec. 92, prov. 4-—Morigage—-Mortgagee entitled to certain rate of interest under mortgage bond — 
Subsequent written agreement between mortgagor and mortgagee reducing rate of interest— Whether 
agreement requires registration. 

One part of the ;'interest' which a mortgagee has in mortgaged property within the meaning 
of a. I7(1)(b) of the Indian Registration Act, 1908, is the right to recerve interest at a certain 
rate when the document provides for intersst. If that rate is varied, whether to his advantage 
or otherwise, then his “interest” in the property is affected. If the subsequent agreement 
substitutes a higher rate, then to the extent of the difference it ‘‘oreates” a fresh "interest" 
which was not there before. If the rate is lowered, then his original “interest” is limited. 

U Po Thin v. The Official Assignees, approved. 
Tika Ram v. Deputy Commisstoner of Bara Banki,’ referred to. 

There is a difference between a receipt acknowledging payment of the mortgage debt and a 
remission or a rolease by the mortgages. A recerpt is not the payment, nor does the document 
in such a caso serve to extinguish the mortgage orlimit the liability. It is the payment of 
the money which does'that and the receipt does no more than evidence the fact. Not soa 
release. The extinguishment or diminution of liability is in that event effected by the 
agreement itself and not by something external to it. If the agreement is oral, it is hit 
by proviso 4 to s. 92 of the Indian Evidence Act, 1872, for it “‘resoinds” or "modifles" the 
contract of mortgage. If it is in writing, it is hit by s. 17(1)() of the Indian Registration 
Act, 1908, for ın that case the writing itself “lumits’’ or “extinguishes” the liability under 
the mortgage. 

If the mortgages cannot, in the face of the subsequent agreement, enforce the terms of 
his bond, then the subsequent undertaking has effected a modification, and if that has the 
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effect of limiting or extinguishing the mortgagee’s interest, it is hit either by s. 17(1)(b) of the 
Indian Registration Act, 1908, or s. 92, prov. 4, of the Indian Evidence Act, 1872. But 
when there is a mere payment of money, that'is done under the terms of the bond, for the 
contract of mortgage postulates that the mortgagor should repay the money borrowed, and 
that when he does so, the morbgagee's interest in the property shall bo “limited” to the 
extent of the repayment or, when all is repaid, be wholly extinguished ; nor does a payment 
have to be made by a written or registered instrument, or even evidenced by one. Clause (xi) 
to s. 17(2) of the Indian Registration Act is based on this principle. It draws a distinction 
between a document which, by force of ite terms, effects the extinguishment, or purports 
to do so, and one which merely evidences an external fact which brings about that result. 
If a document itself creates an interest in immoveable property, the fact that it con- 
templates the execution of another document will not exempt it from registration under 
8. 17(2) (v) of the Indian Registration Act, 1908. 
Onn Bhaskar (plaintiff) filed a suit against Kashinath (defendant) to recover 
Rs. 20,774-3-0 upon two mortgage bonds, one dated April 7, 1931, executed by the 
defendant’s father, and the other dated December 17, 1935 executed by the defendant 
himself. The plaintiff was an assignee from the original mortgagee under a deed 
dated March 28, 1040. The defendant contended inter alia that there was nothing 
due to the mortgagee under either mortgage deed and in this connection he referred 
to an agreement executed by the mortgagee in favour of the defendant on October 17, 
1937. The agreement stated that even though the earlier mortgage bond provided 
for interest at 14 annas per cent., there was an agreement between the parties that 
interest was to be charged at the rate of 8 annas; that accounts of the second 
mortgage transaction had been made between the parties, and it was settled between 
the parties that a sum of Rs. 1,800 alone was to be paid by the defendant by instal- 
ments of Rs. 80 per month; that the defendant had agreed to stand as surety 
for the mortgagee, who had been appointed a receiver in a certain matter, and that 
upon the date upon which the defendant would actually stand surety, the mortgagee 
would consider that the whole of the interest as well as the principal of the two 
mortgages had been paid off. 


The trial Court decreed the plaintiff’s claim after refusing to admit into evidence 
the agreement dated October 17, 1937, on the ground that it required registration. 


On appeal to the High Court, Sen and Bavdekar JJ. affirmed the decree of the 
trial Court and dismissed the appeal on September 22, 1947. In the course of his 
judgment Bavdekar J. observed as follows :— 


BAVDEKAR J. Now, one argument which can be made is that a mere agreement 
by a mortgagee to give remission of whether principal or of interest does not by 
itself limit the mortgagee’s interest in the mortgaged property. There have been 
in this connectioa two viewr; one was taken by the Allahabad High Court in the 
case of Gobardhan Sahi v. Jadunath Rai.1 In that case the mortgagee had executed 
an agreement after the date of the mortgage whereby he relinquished & part of the 
principal and all interest, past and future, on the mortgage in lieu of certain services 
rendered by the mortgagor to the mortgagee. It was held that the document re- 
quired registration, inasmuch as it limited the mortgagee’s right to recover from 
the mortgaged property the whole of the principal and interest due upon the mort- 
gage bond. Exception in ol. (n) to s. 17 was relied upon. It was held that that clause 
had no application. On the other hand, in the case of U Tha Daung v. Ma Oho,* 
where a document executed by the mortgagee’s heir purported to give credit to 
the mortgagor for a portion of the principal sum and interest in consideration of 
his paying all expenses in connection with the litigation as to the deceased mortgagee’s 
estate, it was held that inasmuch as the document itself did not mention that it 
was to affect the mortgagee’s interest, it did not fall within either ol. (b) or cl. (c) of 
sub-s. (Z) of that section, and so did not require registration. The case of Gobardhan 
Sahat v. Jadunath Rai was not, however, referred to, and the judgment proceeded 
speoifically upon the footing that there were no words in the document providing 
that it was intended to affect the interest of the mortgagee in the property, and, 


1 (1913) I. L. R. 35 All. 202. $ 2 (1930) I. L. R. 8 Ran. 257. 


1952.] KASHINATH BHASKAR v. BHASKAR (8. C.)—Bavdekar J. 545 


secondly, even though the mortgage debt itself was to be affected, there was a clear 
distinction between the discharge of a debt and tho extinguishment of a mortgage, 
though one may be the result of the other. For those reasons as well as for the 
reason that interest in the mortgaged property could not be affected until the person 
in whose favour the mortgagee had executed the document had fulfilled his part of 
the bargain, it was held that it could not be said that the document limited the 
mortgagee’s interest in the mortgaged property. 

Now, it would be convenient to refer to the question as to the interest of the 
mortgagee not being affected until the other party to the agreement had fulfilled 
his part of the bargain a little later; but the case can be distinguished from the 
present case in so far as the agreement not having contained any words providing 
that the mortgagee’s interest was to be affected, it could be referred to as simply 
an arrangement between the parties by which the mortgagee agreed to remit a portion 
of the debt which was due upon the mortgage bond. In the present case, the 
agreement between the parties does not stop with paragraph 8. In a subsequent 
para, namely para 11, the agreement mentions that both the parties would be 
responsible in case they were to commit breach thereof, and then it goes on to say— 

“On your acting according to the above conditions up to the end immediately on comple- 
tion of the transactions of Central and Rainbow Cinema Talkies, I shall gladly return both your 
mo deeds duly endorsed and discharged.” ` 
That shows quite clearly that it was not merely a question of an agreement by the 
mortgagee to remit part of the mortgage debt. Not only the whole of the mortgage 
debt was to be considered as wiped off, but the mortgagee remarked that he would 
also return duly endorsed and discharged both the mortgage deeds. It is true that 
there was no intention of doing so immediately, but the reason for that was that the 
mortgagee wanted so to speak to have a whip hand in order that the appellant should 
not approach'the Court for discharge from suretyship which under the general law it 
was obviously open tohim todoatany time. In thecase of Jwala Prasad v. Mohan 
Lal‘ a receipt for money payable on a mortgage did not expressly state that the 
payment was accepted in full satisfaction of the mortgage debt, but contained a 
promise to return the mortgage deed. It was held that the receipt must be taken 
as purporting to extinguish the mortgage within the meaning of s. 17(2) (a3) of the 
Indian Registration Act, 1908, and, being unregistered, was inadmissible in evidence. , 
In our view, whatever may be said about the contention that an agreement to remit 
any part of the mortgage debt comes within s. 17, cl. (I). Whether it is coupled 
with the words showing an agreement for extinguishing the mortgage itself or not, 
the document in the present case is not merely an agreement by which the mortgagee 
agreed upon the appelleut/s standing as surety for him to remit the whole of the 
money due upon the mortgage bond. The intention obviously wgs that the mortgage 
debt was to be extinguished, though the mortgagee was not prepared to execute 
any document in favour of the appellant which would show that the mortgage itself 
was extinguished until the appellant had not only stood surety, but remained as 
surety to the end of the receivership proceedings. The document, therefore, did 
both limit as well as discharge the mortgagee's interest in the property. 

Coming next to the contention that assuming that the document purported, as 
a matter of fact, to extinguish the mortgagee’s interest in the property, the intention 
was not that it should do so forthwith, but at a future date when the appellant 
actually has stood surety for the mortgagee, it has got to be remembered that the 
extinction or limitation of the interest which requires registration under the provi- 
sion of s. 17(1), paragraph (b), may be not only immediate but also in future, and the 
interest itself may be either vested or contingent. There would be no objection, 
therefore, to the contention that the document required registration, that the interest 
of the mortgagee was to be extinguished only upon the appellant standing as a surety 
at some future date. The question is as to whether there was what may be called 
a contingent extinction of the interest, and if there was a contingent extinction of 
the interest, the document would come within the purview of s. 17(Z), cl. (D. That 
was the view which was taken by their Lordships of the Privy Council in Hemanta 
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Kumari Debi v. Midnapur Zamindari Oo. One of the questions in that case 
was whether & writing, by which one of the parties agreed that if he succeeded in 
another suit which he had brought to recover land, he would grant to the other a 
lease of that land upon specified terms, required registration. Their Lordships of 
the Privy Council held that the document did not require registration under cl. (d) 
of s. 17, sub.s. (1), as it was neither a lease nor an agreement to lease, but that it 
purported to create a contingent right or interest in immoveable property requiring 
registration under ol. (d). If the document which creates a contingent interest upon 
the happening of certain event in the future requires registration, then a document 
which extinguishes an interest in immoveable property of the value of Rs. 100 and 
pve but on condition of a certain specified event happening in the future would 
require registration. That the parties contemplated that by the document 
itself the interest wereto be extinguished but upon the happening of a specified event 
can be seen by the language of paragraph 8. The language does not use future 
tense, and ib says that as a matter of fact that “from the date of your suretyship 
and even before that as agreed between us nothing remains to be due by you to me 
for interest and in the same manner I consider that the principal has been paid 
off". The present tense “ nothing remains " and “I consider ” shows quite clearly 
that the parties contemplated that the document itself was to provide for extinction 
of the interest, but the extinction was conditional upon the appellant standing as 
a surety atsome future time. The document, therefore, required registration, because 
of the agreement in paragraph 8 when taken with paragraph 11 of the agreement. 
It is contended, however, on behalf of the appellant that assuming that the docu- 
ment required registration, and consequently under s. 49 it was not admissible in 
evidence with regard to the agreement contained in paragraphs 8 and 11, it would 
be admissible as evidence of collateral transactions, and the collateral transactions 
referred to are the agreements mentioned before and contained in paragraphs 5 and 
6. Now, itis true that both paragraphs 6 and 6 mention oral agreements between the 
parties prior to October 17, 1937, and those agreements not being in writing were not 
themselves required to be registered. But so far as the agreement to vary interest 
is concerned, it is obvious that it is excluded from admission, because of the provisions 
of s. 92 of the Indian Evidenoe'Aot. The original mortgage document provided that 
interest was to be 14 annas per cent. per month ; but the agreement was to the effect 
that the interest to be charged was actually 8 annas per cent. per month. This isa 
variation of the original contract, and oral evidence of such agreement, whether 
contemporaneous or subsequent, was obviously excluded by s. 92. Then we come to 
the agreement referred to in paragraph 6. That again may be an earlier agreement 
between the parties under which Rs. 80 per mensem were paid from January 25, 
1936. Whether Rs. 1,800 were found to be due when the agreement of October 1937 
was entered into or earlier is not clear butif they were found due earlier then paragraph 
6 is not confined to a mere making up of the accounts of the second mortgage. If 
accounts of the mortgage had been taken on the footing that the principal amount to 
which the mortgage had referred was correct, and the rate of interest to be charged 
was also correct, then if the agreement had stated that Ra. 1,800 were found to be due, 
there would actually, asa matter of fact, beno separate agreement atalltobe proved 
by the appellant. All that the appellant could be said to be proving by paragraph 6 
of the agreement was that subsequent to the second mortgage accounts of the mort- 
gogo were taken payments made weretaken into consideration and Rs. 1,800 were 
ound to be due ; but it was the appellant’s own case that he had executed the second 
mortgage under a misapprehension with regard to what was due upon the first 
mortgage. The second mortgage was in part passed, because of the amounts of 
interest due upon the first, and it was the appellant’s case that after he executed this 
mortgage upon the representations made by the mortgagee as to what interest was 
due, his father told him that as a matter of fact so much interest was nob due, and it 
is the appellant’s case that at the time when the agreement mentioned in paragraph 6 
was arrived at between the parties the mortgagee, who was prepared to agree at 
that time that, whatever the second mortgage stated, so much interest was not due 
upon the first at the date of the second mortgage, agreed to accept ar the principal 


1 (1919) I. L. R. 47 Cal. 485, s. c. 22 Bom. L. R. 488, P.o. 


1952.] KASHINATH BHASKAR P, BHASKAR (8. c.)—Bavdekar J. 547 


of the second mortgage not what was stated therein but what, as a matter of fact, was 
actually due as interest upon the first. It is obvious, therefore, that paragraph 6 
reoites an agreement between the parties ; especially an agreement by the mortgagee 
that whatever amount was said as the principal of the second mortgage in that 
mortgage bond, he would take a lesser sum as the principal. The paragraph has, 
therefore, reference to a subsequent oral agreement to that effect. Now, it is 
contended on behalf of the appellant that even if that be so, inasmuch as it is open to a 
mortgagee at any time to remit & part or the whole of the principal, such remission 
by itself can be proved even by oral evidence of the remission. The distinction is 
sought to be arrived at between the agreement to remit and thé actual remission 
itself, and it is said that in case a mortgagee were, upon a certain payment, to say 
to the mortgagor that he remitted the rest of the amount or a portion of the rest, 
there would be no question of any agreement which would vary the original mortgage 
contract, and the remission itself being a one-sided act proceeding from the mort- 
gagee may be proved by any evidence including parole evidence. It hes got to be 
remembered, however, that so far as this Court is concerned, a distinction has been 
drawn between a one-sided remission by the mortgagee and a remission made by the 
mortgagee by an agreement between the parties owing to which the mortgagee agrees 
in certain circumstances to remit a parbor thewhole of the amount due. That was 
what was pointed out in Sukhlal v. Jetha*. That was a suit to recover interest due 
upon a registered mortgage deed, and thedefendants pleaded that there was an oral 
agreement arrived at between the parties in January 1023 in pursuance of which the 
defendants paid Rs. 1,500 to the plaintiffs in full settlement of the interest due up 
to the end of January 1923. Fawcett J. observed in reference to this agreement 
(p. 1459) :— > 

"In this state of the authorities, and having regard to the difference between an actual 
discharge or remission falling under s. 63 of the Indian Contract Act and an underlying agreement 
to accept a less amount, which may fall within the provisions of s. 92 of the Indian Evidence Act, 
there might be a case for submitting the question to a Full Bench as to whether the view taken in 
Jagannath v. Shankar? does not gotoo far. Butinthe present case, after careful consideration, it 
seems to me that this question does not really arise. What the defendants allege is that there was 
an oral agreement arrived at between the parties in January 1928, and that in pursuance of that 
agreement the defendants sent to the plaintiffs a cheque for Rs. 1,500, and that accordingly 
Ra. 1,500 were paid in full settlement of the interest due up to the end of Janaury 1923, by virtue 
of a previous agreement which had been arrived at in January 1923. The whole plea of discharge 
and satisfaction is based upon this alleged prior oral agreement. There 18 no allegation that when 
the cheque was paid it was taken to the plaintiffs and that they accepted it in full satisfaction. 
All that is alleged is that, there being prior agreement, a cheque accordingly was sent to the 
plaintiffs; and, therefore, the cage is not one, which I think really raises the importance I have 
mentioned. It is to be noted also that, at the time in January 1923, when this oral agreement is 
alleged to have been arrived at, some part of the interest up to January 31, 1928, was not yot due, 
viz., for the days in January that still had to run; and itis not, therefore, a case of settlement 
purely as to a liability that had already been incurred. But that is & minor point. The major 
ground on which this appeal must be dismissed is that the alleged discharge is based entirely upon 
the alleged oral agreement, and unless the oral agreement is proved the discharge cannot be 
established.” 


In the present case the appellant contends that even apart from the agreement in 
paragraphs 8 and 11 in the document executed by the mortgagee in October 1937, 
the second mortgage was extinguished because on one day prior to October 1937 
there was an agreement between the mortgagee and the mortgagor by which the 
mortgagee agreed to adopt as due upon the mortgage a sum of Hs. 1,800, and the 
mabe as agreed to pay the amount by monthly instalments of Rs. 80, and it was the 
appellant’s contention that the mortgage was extinguished not becaure he had made 

the payments which it was necessary for him to make even upon the presumption 
that the full amount mentioned in the second mortgage bond was due, but that the 
mortgage was discharged because of this agreement between the mortgagee and the 
mortgagor, that at the date of the agreement Rs. 1,800 were to be taken as due, and 
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that amount was to be paid off by the mortgagor in instalments of Rs. 80. It was . 
obvious, therefore, that parole evidence of this agreement was excluded by s. 92 
of the Indian Evidence Act,.... ; : 


'The defendant appealed to the Supreme Court. 


Roshan Lal and B. S. Shastri, for the appellant. 
Hardyal Hardy, for the respondent. ` 


Boss J. This is a defendent’s appeal in a suit on two mortgages. The first was 
executed on April, 1931, by the defendant and his father. The second was dated 
December 17, 1935, and was executed by the defendant alone. The first was for a 
sum of Ra. 9,500, the second for Rs. 3,500. The same property was mortgaged each 
time. The claim on the two deeds together was for Rs. 20,774-3-0. 

These mortgages were in favour of one Narayan Gopal Sathe. On March 28, 1940, 
the mortgagee assigned them both to the plaintiff who now sues on them. 

The defence was that both mortgages were satisfied. The main evidence on which 
the defendant relied to prove satisfaction was an agreement dated October 17, 1937, 
executed by the mortgagee Narayan Gopal Sathe in favour of the defendant. The 
document has been excluded from evidence by the trial Court as well as by the High 
Court on appeal on the ground that it required registration. It this document is 
exoluded, then there is & concurrent finding of fact by both the Courts that the rest 
of the evidence is not good enough to prove satisfaction. They have disbelieved 
it and decreed the plaintiff's claim in n The only questions before us are (1) 
whether this document required registration and (2) whether, if it did, t cannot 
still be used for what the defendant claims is a collateral purpose, namely proving 
full payment of the mortgage amount. 


The agreement came aboutin this fashion. The mortgagee, Narayan Sathe, was 
appointed receiver of two cinemas in Poons. The Court appointing him required 
him to produce a surety in the sum of Rs. 10,000. The defendant agreed to under- 
take this responsibility and as a consideration for that the mortgagee executed the 
agreement in e The portions of the document relevant for the present pur- 
pose are as follows. The mortgages are there described as the ‘transactions of give 
and take.” 

“(3) It is extremely necessary to explain beforehand the transaction of give and take 
outstanding between both of us... 

(4) Whereas two transactions have been done between you and me... Therefore you have 
agreed to stand surety...And only for that roason I am executing this agreement and giving it 
to you in writing and thereunder I am settling and formulating some new termes and I am confirming 
some very terms which were declared before. 

(6) Although in the matter of the transaction relating to the aforesaid mortgage deeds the 
rate of interest mentioned in the documents purporting to be the mortgage deeds is 14 annas per 
mensem per centum, still the actual interest ts to be received only at the rato of 8 annas per mensem. 
per centum ; ao it 49 settled between you and me and T have also agreed to the same. And even 
at that rate I have also been receiving the interest and I shall also receive hereafter... 

(6) As regards the transaction of the second mortgage deed.. .if as agreed at that tims hetweon 
you and me you pay me Ra. 1,800 in the lump then tt will be understood that the transaction of give 
and take subsisting between you and me has been wholly completed and fully paid up. As you have no 
sufficiency of funds to make up and pay in full the above sum at once it 4s settled that you are to 
pay to me Rs. 80 per month and thus you are to make payment in full.. .In accordance with the 
agreement arrived at between us both subsequent to the document purporting to be the second 
mortgage deed the said documents and papers...and the written receipts in respect of interest 
given to you by me relating to the payment in full made by you inrespect of interest and principal 
on account of the first transaction dated 7-4-3] have been kept with me... 

» * * 


(8) As mentioned above (vide paras 5 and 6) no interest of any nature whatever has remained 
olaimable by me from you in accordance with the agreement arrived at between us both from the 
date of your suretyship onward and prior to it and in like manner I understand that the whole of the 
principal has been fully paid. i 

* * * 
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(40) If you so wish or if necessity may arise then at any time you may ask for it and Y shall 
. give you this agreement on being written out on stamped paper and on being registered." 

In our opinion, this is a document which limits and extinguishes interests in im- 
moveable property in the present within the meaning of s. 17 (1) (b) of the Indian 
Registration Act. Clause (4) of the agreement expressly says so. Referring to the 
two mortgages it says— 

“I am settling and formulating some new terms.” 


This speaks from the present. It does not say that this was some past agreement, 
and that fact is underlined in the next sentence which reads— 


“and I am confirming some very terms which were declared before.” 


Among the new terme is the following. The rate of interest agreed upon in the two 
mortgage deeds was 14 annas per cent. per month. Clause (b) reduces this to 8 annas. 
It is true that according to el. (5) only 8 annas had actually been paid all along, but 
that hardly matters because the question is not what was paid but what was due and 
what the mortgagee could have enforced under his bond. It is evident from ol. (4) 
that it was the agreement embodied in the document which effected the change and 
therefore it was the document itself which brought the altered terms into being. 

The next question is whether this limits an interest in immoveable property. 
We are of opinion it does. We agree with the learned Rangoon judges in U Po Thin 
v. The Official Assignee! that one part of the "interest" which a mortgagee has in mort- 
gaged property is the right to receive interest at a certain rate when the document 
provides for interest. If that rate is varied, whether to his advantage or otherwise, 
then, in our judgment, his “interest” in the property is affected. If the subsequent 
agreement substitutes a higher rate, then tothe extentof the difference it “creates” 
a fresh "interest" which was not there before. If the rate is lowered, then his original 
“interest” is limited. 

The question of a higher rate was considered by their Lordships of the Privy 
Council in Tika Ram v. Deputy Commissioner of Bara Banki?. There, the mortgagors 
gave the mortgagees an unregistered rukka or written promise simultaneoulsy with 
the registered mortgage stipulating that they would pay an extra 6 per cent. per 
annum over and above the 15 per cent. entered in the mortgage. Their Lordships 
held that these rukkas could not be used to fetter the equity of redemption. They 
did not decide whether the personal covenant in the rukkas could be enforced, 
because that point had not been raised in the plaint and pleadings, nor did they 
refer to the Registration Act, but we think the words 


“an unregistered instrument which the statute declares is not to affect the mortgaged pro- 


can only have reference to that act. 


It was argued, on the strength of Mahim Chandra v. Ram Dayal?, Ram Ranjan 
v. Jayanti Lal‘ and Collector of Etah v. Kishori Lal’, thatit isalwaysopen to a mort- 
gagee to release or remit a part of the debt, and when he does so, he does not limit or 
extinguish an interest in immoveable property any more than when he passes a 
receipt acknowledging payment of the whole or part of the money. The effect of the 
payment, or of the release, may be to extinguish the mortgage, but in themselves they 
do not limit the interest. Extending this, the learned counsel for the defendant 
contended that when a mortgagee agrees to accept a lower rate of interest, he does no 
more than release that part of the debt which would be covered by the difference in 
Tate. : 

We do not agree. There is a difference between a receipt and a remission or & 
release. A receipt is not the payment, nor does the document iu such a case serve 
to extinguish the mortgage or limit the liability. It is the payment of the money 
which does that and the receipt does no more than evidence the fact. Not so a re- , 
lease. The extinguishment or diminution of liability is in that event effected by 
the agreement itself and not by something external to it. If the agreement is oral, 
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it is hit by prov. 4 to s. 92 of the Indian Evidence Act, for it “rescinds” or “modifies” 
the contract of mortgage. If it is in writing, it is hit by s. 17 (7) (b) of the Indian 
Registration Act, for in that case the writing itself "limits" or “extinguishes” the 
liability under the mortgage. 

It is to be observed that when the mortgagor pays money due on the mortgage, 
in whole or in part, he is carrying out the terms of the bond and is not waking any 
alteration in it, and even though the fact of payment may limit or extinguish the 
mortgagee’s interest, that is only because the bond is working itself out by the force 
of its own terms and not by reason of some new agreement which seekr to modify 
it or limit or extinguish the interest which it creates. A simple test is this: see 
whether the mortgagee can, in the face of the subsequent agreement, enforce 
the terms of his bond. If he cannot, then it is plain that the subsequent under- 
taking has effected a modification, and if that has the effect of limiting or extin- 
guishing the mortgagee’s interest, it is at once hit either by s. 17 (1) (b) or s. 92, 
prov. 4. But when there is a mere payment of money, that is done under the terms 
of the bond, for the contract of mortgage postulates that the mortgagor should repay 
the money borrowed, and that when he does so, the mortgagee’s interest in the pro- 
perty shall be 'limited" to the extent of the repayment or, when all is repaid, be 
wholly extinguished ; nor, of course, does a payment have to be made by a written or 
registered instrument, or even evidenced by one. Clause (zi) to s. 17 (2) of the 
Registration Act is based on this principle. It draws a distinction between a docu- 
ment which, by the force of its terms, effects the extinguishment, or purports to do 
80, and one which merely evidences an external fact which brings about that result. 

Now apply the test just given to the present case. Under „the mortgages the 

mortgagee is entitled to interest at 14 annas per cent. per month but the mortgagor 
says he cannot claim that. Why ? Because, according to him, the subsequent agres- 
ment altered the terms of the bond and redu.ed his liability to only 8 annas. It 
hardly matters what the agreement is called, whether a release or a remission, nor 
is it germane to the question that the mortgagee is entitled to remit or release the 
whole or a part of the debt ; thefactremains that his agreement to do so effects an 
alteration in the original contract and by the force of its terms limits or extinguishes 
his interest. Assume that the mortgagor repaid the whole of the interest at the alter- 
„ed rate and the whole of the principal, would those repayments by themselves 
effect an extinguishment of the mortgage ? Clearly not, because unless the subse- 
quent agreement is called in aid, more would be due under the terms of the bond 
on account of the higher rate of interest. It is evident then that it is the agreement 
which limits the mortgagee’s interest and serves to extinguish the mortgage and not 
mere payment at the reduced rate. 

Similar observations apply to cl. (6) of the agreement. It begins by reciting 
& past agreement in which the mortgagor had promised to pay Rs. 1,800 in a lump 
sum. We are left to infer that this was to extinguish the mortgage. If it was, 
then it would be hit by either s. 02, prov. 4, of the Evidence Act, or section 17 (1) 
of the Registration Act, but that does not matter because the present document 
varies even that agreement and substitutes a third agreement in its place, namely 
that payment of Rs. 1,800 by instalments at the rate of Rs. 80 a month will effect 
“payment in full", that is to say, will extinguish the mortgage. This speaks from 
the date of the document, for it says, referring to this agreement, that ‘‘it is settled” 
eto. ' 

Next we come to ol. (4). That reters ug back to ols. (5) and (6)-and says that 

“as mentioned there no intereat of any nature whatever has remained claimable by me” 
and speaking of the principal says 

“and in like manner I understand the whole of the principal has been fully paid.” 
We have already dealt with cls. (5) and (6). Clause (8) carries us no further and 
merely states that because of clauses (5) and (6) neither interest nor principal is 
now claimable ; and ot course if neither interest nor principal is claimable, that ex- 
tinguishes the mortgage, and in this case the extinguishment is brought about, not 
by mere payment in accoraance with the terms of the bond, but because of the fresh 
agreement, 
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Clause (10) remains for consideration. It was argued that this brings the matter 
within s. 17 (2) (v) of the Registration Act because it gives the defendant the right 
to obtain another document which will effect the extinguishment. We do not agree 
because clause (v) of sub-s. (2) of s. 17 of the Act postulates that the document shall 
not of itself create, declare, assign, limit, extinguish any right, eto., and that it shall 
merely create a right to obtain another document, etc. (The stress is on the words 
“itself” and ‘merely’’.) 

We agree with Sir Dinshah Mulla at page 86 of the 5th edition of his Indian Re- 
gistration Act that 

**, , Xf the document itself creates an interest in immoveable property, the fact that it contem- 


plates the execution of another document will not exempt it from registration under this clause.” , 


As we have seen, this document of itself limits or extinguishes certain interests in the 
mortgaged property. The operative words are reasonably clear. Consequently, 
the document is not one which merely confers & right to obtain another document. 
It confers the right only in certain contingencies, namely, “if you so wish” or “if 
necesgity may arise". Its purport is to effect an immediate alteration in the terms 
of the two bonds and because of that alteration to effect an immediate extinguish- 
ment and limitation. Clause (10) merely confers an additional right, namely the 
right to obtain another document “if you so wish” or “if necessity may arise". 
Thererere, the document in question is not one which merely creates a right to obtain 
another. 

An agreement to sell, or an agreement to transfer at some future date, is to be dis- 
tinguished because that sort of document does not of itself purport to effect the 
transfer. It merely embodies a present agreement to execute another document in 
the future which will, when executed, have that effect. The document in hand is 
not of that type. It does not postpone the effect of extinguishment or limitation of 
the mortgages to a future date. It does not say that the agreement it embodies shall 
take effect in the future. It purports to limit and extinguish the liabilities on the 
two mortgages at once by virtue of the document itself and merely adds that “if it is 
necessary or should you want another document, I will repeat the present agree- 
ment in a registered agreement". By implication it means that if it is not necessary, 
or if the mortgagor does not want a registered instrument, the document itself will 
have effect. Incidentally, one effect of holding that this document does not limit 
or extinguish the mortgagor's liability would be that there is no agreement to that 
effect yet in force. This may or may not give the mortgagor a right to obtain specific 
performance of his right to obtain such an agreement, but until he does that there 
would be no bar to the mortgagee's claim in this suit. However, ib is not necessary 
to go as far as that because we are of opinion that this document is not exempt 
from registration under s. 17 (2) (v), and we so hold. 

The next question is whether the dooument can be used in evidence under the 
proviso to s. 49 of the Registration Act. We are olear it cannot. This is not a 
suit for specific performance nor does any question of part performance under 
8. 53A of the Transfer of Property Act arise. It remains then to be seen whether 
the use now sought to be made of the document is to evidence a collateral transac- 
tion not required to be evidenced by a registered instrument. But what is the trans- 
action sought to be proved but the very agreement which the document not merely 
evidences but, by reason of its own force, creates ? That is not a collateral transac- 
tion, and even it it were a transaction of that type, it would require a registered 
instrument for the reasons we have already given. 

Section 53A of the Transfer of Property Act was referred to, but it haa no ap. 
plication, for the agreement we are concerned with is not a transfer. There are no 
words of conveyance in it ; also the mortgagor is not continuing in possession in part 
performance of the contract. Both mortgages were simple and the right to posses- 
sion never resided in the mortgagee. He might in due course have acquired it b 
process of law if he obtained a decree and purchased at the sale; on the other hand, 
a stranger might have purchased and the right to possession would in that event 
have passed elsewhere. But he had no right to possession at the date of the agree- 
ment, and having none he could not have transferred it. The mortgagor’s possession 
was consequently not referable to the agreement. 
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The appeal fails and is dismissed with costa. 

Appeal dismissed. 
Agent for appellant: Ganpat Rat. 
Agent for respondent: A. O. Dave. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Gajendragadkar. 
. THE MADRAS ELECTRIC TRAMWAYS, LTD. v. M. K. RANGANATHAN.* 
Constitution of India, arts. 226, 227—Certiorari, writ of —Dispute referred to Industrial Tribunal 
at Madras—Subject-matter of dispute and parties to dispute without jurisdiction of Bombay 
High Couri—Appeal against award of Industrial Tribunal heard at Bombay by Labour Appel- 
late Tribunal—Whether Bombay High Oourt can tesue writ of certiorari to correct order of Labour 
Appellate Tribunal. 

‘There was a dispute regarding wrongful dismissal between the Madras Electric Tramways 
Co., Ltd., and one of its employees which was referred by the Madras Government to the 
Labour Tribunal of Madras. The Labour Tribunal ordered reinstatement of the employee. 
On appeal, the Labour Appellate Tribunal, whose office was situated in Bombay, allowed 
the appeal and the employee thereupon filed a petition for a writ of certiorari in the 
Bombay High Court to quash the order of the Labour Appellate Tribunal which was 
granted by that Court. On the question whether the mere fact that the Labour Appellate 
Tribunal had its office in Bombay was sufficient to confer jurisdiction upon the Bombay 
High Court to issue a writ of certiorari ;— 

Held, that in the matter of the issue of a high prerogative writ of certiorari, jurisdiction 
was a matter of substance and not of form, and that aocordigly as the subject-matter of 
the dispute and the parties to the dispute were not within the jurisdiction of the Bombay 
High Court and aa the Labour Tribunal of Madras was also not subject to its jurisdiction 
either under art. 220 or under art. 227 of the Constitution of India, the mere fact that the 
final Court of appeal had ite office situated within ita jurisdiction did not confer jurisdiction 
upon the Bombay High Court to issue a writ of certiorari to correct the order made by the 
Labour Appellate Tribunal, which could only be issued by the Madras High Court. 

Ryots of Garabandho v. Zemindar of Parlakimeds,: followed. 

Ax order of dismissal was passed by the Madras Electric Tramways, Ltd., on April 
10, 1950, against some of its employees including on M. K. Ranganathan (petitioner). 
The petitioner and the other employees contended that they had been wrongly 
dismissed, and on September 20, 1950, the Madras Government by a notification 
issued under the Industrial Disputes Act, 1947, referred this dispute to the Industrial 
Tribunal at Madras. On December 9, 1950, the Tribunal made its award reinstat- 
ing the petitioner. The Madras Electric Tomas dis filed an. appeal before the 
Labour Appellate Tribunal of India and the appeal was heard at Bombay. On June 
4, 1951, the Labour Appellate Tribunal allowed the appeal. 

The petitioner filed the present penton for a writ of certiorari m the Bombay 
High Court against the Labour Appellate Tribunal and the Madras Electric Tramwaya, 
Ltd. Shah J. who heard the petition held that the order of the Labour Appellate 
Tribunal was without jurisdiction and he ordered the issue of a writ of certiorari 
setting aside the order passed by the Labour Appellate Tribunal in so far as it sought 
to reverse the order of the Industrial Tribunal at Madras relating to the petitioner. 


The Madras Electric Tramways, Ltd., appealed. 


Bir Jamshedjs Kanga, with N. A. Palkhiwala, fo. the appellant. 
K.T. Sule, for respondent No. 1. 


Cuaca C. J. This is an appeal from an order made by Mr. Justice Shah on an 
application for a writ of certiorari against the Labour Appellate Tribunal, and the 
application came to be made under the following circumstances. There was a dispute 
between the Madras Electrio Tramways, Co., Ltd., who is the appellant before 


* Decided, December 11, 1951. Miscel- 1 (1943) L. R. 70 L A. 129, 
laneous Application No. 189 of 1951, 8.0, 47 Bom. L. R. 625. 
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us, and the petitioner who is an employee and other employees as to an order of dis- 
missal passed by the Madras Electrio Tramways Co. on April 10, 1950, which was 
confirmed by it on May 22, 1950. The contention of the petitioner and other em- 
ployees waa that they had been wrongly dismissed, the contention of the company 
being that their astion was proper. It is unnecessary to go into the merits of that 
dispute. On September 20, 1950, the Madras Government by a notification issued 
under 8. 10 (1) (c) of the Industrial Disputes Act referred this dispute to the Labour 
Tribunal and the Labour Tribunal gave its decision on December 9, 196€, by which it 
ordered the reinstatement of the petitioner. There was an a to the Labour 
Appellate Tribunal, and on June 4, 1951, the Labour Appellate Tribunal allowed the 
appeal. It was against this order of the Labour Appellate Tribunal that the petition- 
er filed a petition for a writ of certiorari. Mr. Justice Shah took the view that the 
order of the Labour Appellate Tribunal was without jurisdiction, quashed the order, 
and granted the prayer sought by the petitioner. It is from that order of Mr. Justice 
Shah that the company has come in appeal before us. 

Bir Jamshedji has raised a question £n limine which was not urged before the Court 
below, and in our opinion that point must prevail in favour of the appellant, and the 
point urged is that this Court has no jurisdiction to issue a writ in this matter. The 
Jurisdiction of the Court was sought on the ground that the office of the Labour 
Ee Tribunal ie in Bombay. This is an all-India Tribunal acting as an ap- 
pellate authority from the decisions of various Labour Tribunale all over the country. 
Although its office is situated in Bombay it also sits at other places in India like 
Madras, Caleutta and Allahabad, and the contention of the petitioner is that inas- 
much as this judicial authority has an order withont jurisdiction it is competent 
to the petitioner to come to this Court for & writ for quashing that order. On the 
other hand it must be observed that both the Madras Electric Co. and the petitioner 
are not within the jurisdiction of this Court. The subject-matter of the dispute 
between the company and its employee is also not within the jurisdiction of this 
Court, and the award made by the Labour Tribunal of Madras is also not capable of 
being corrected or modified by any order of this Court. The question that arises 
for our determination iz whether the mere fact thatthe Labour Appellate Tribunal has 
its officein Bombay is sufficient to confer jurisdiction upon this Court to issue a writ of 
certiorart. It is pointed out that after our Constitution came into force the power of 
thi- Court to issue writs has been enhanced and art. 226 confers the power upon every 
High Court to issue writs throughout the territories in relation to which it exercises 
jurisdiction. Therefore, it will be noticed that art. 226, while conferring the power 
upon the High Court to issue writs, qualifies that power by limiting its exercise to the 
territories in relation to which the High Court exercises jurisdiction. Now, the High 
Court ordinarily exercises territorial jurisdiction when the subject-matter ir situated 
within its jurisdiction or the parties reside within it. Therefore, although we now 
have the power to issue & writ of certiorari not only within the town and island of 
Bombay but throughout the territory of the State, that power can only be exercised 
provided we have jurisdiction either in respect of the subject-matter or in respect of 
parties. Mr. Sule contende that as the Tribunal is situated in Bombay we have the 
power under art. 226 to correct its order. It is also pointed out that under art. 227 
we have the power of superintendence over this Tribunal. But even under art. 227 
our power is limited to exercising the power of superintendence over Tribunals 
situated ir a territory in relation to which we can exercise jurisdiction. Therefore, it 
is not sufficient to have the power to issue a writ against the Labour Appellate Tri- 
bunal. We must also have the jurisdiction to issue that writ. The question is 
whether on the facts of this case we have the necessary jurisdiction to correot the order 
made by the Labour Appellate Tribunal. 

Now, an identical question came up for consideration before the Privy Council in 
the well known case of Ryots of Garabandho v. Zemindar of Parlakimedi}. In that 
case their Lordships of the Privy Council were considering two questions that arose 
before them. The first question was whether the Madras High Court had jurisdiction 
to issue a writ of certiorari outside the limits of the local jurisdiction of the town of 


1 (1948) L. R. 70 T. A., 129, s, c. 47 Bom. L. R. 525, 
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Madras. The second question was whether the Madras High Court had jurisdiction 
to issue a writ of certiorari against the Board of Revenue which was situated within the 
town of Madras and whose order was sought to be quashed by the petitioner. On the 
first question their Lordships came to the conclusion that the jurisdiction of the 
High Court of Madras to issue writs of certiorart was confined to the ordinary original 
jurisdiction of the Madras High Court. But that did not dispose of the matter be- 
cause the Board of Revenue was situated within the town of Madras, and if a writ of 
certiorari could be issued merely on the ground of the location of the Board of Re- 
venue, then the Madras High Oourt, even on this view of the Privy Council, would 
undoubtedly have jurisdiction to issue the writ. Then the Privy Council went on to 
consider the question of jurisdiction and it was pointed out by Lord Simon in the 
judgment he delivered on behalf of the Board that the question of jurisdiction was 
one of substance and not of form, and in considering the question of substance their 
Lordships came to the conclusion that in substance although the Board of Revenue 
was situated within the town of Madras, the High Court of Madras had no jurisdiction 
to issue the writ, and the question of substance was decided by the Privy Council in 
the following way. Their Lordships took the view that the subject-matter of the 
dispute was not within the original civil jurisdiction of the Madras High Court. 
Their oe also took the view that the parties to the dispute were not subject 
to the original civil jurisdiction of the Madras High Court and therefore the Privy 
. Council came to the conclusion that the mere location of the Revenue Tribunal 
' within the town of Madras did not confer jurisdiction upon the High Court. Here 
the position is exactly identical. The subject-matter of the dispute is not within the 
jurisdiction of this Court. It isa dispute with regard to the dismissal by the Madras 
Electric Tramways Co. of one of its employees and if the dispute had to be agitated in any 
Court, it could certainly not have been in this High Court. The parties to the dispute, 
the company aud the petitioner, are also not within the jurisdiction of this Court, 
and the Court of first instance which gave its award is also not subject to the jurisdic- 
ion of this Court either under art. 226 or under art. 227. Therefore, our jurisdiction 
is sought simply on the ground that the final Court of appeal happens to have its 
office situated within jurisdiction. If jurisdiction is a matter of substance, as it 
Should be in a case of a high prerogative writ, then it could not be said that we 
should interfere in a matter in respect of the subject-matter of which we have no 
jurisdiction and in respect of the parties to the dispute we have also no jurisdiction. 
Mr. Sule suggested that there would be difficulty in the petitioner getting any relief 
from the Madras High Court because of the Tribunal’s office being situated in Bombay. 
It is for the Madras High Court to decide that question, but speaking for ourselves 
we apprehend no difficulty. Although the Appellate Tribunal is situated in Bombay, 
the Madras High Court can quash the order and make its decision binding upon the 
parties who would be before that Court and who are within the jurisdiction, of that 
Oourt. Our reading of the decision of the Privy Council is that as far as the question 
of jurisdiction is concerned it is the Madras High Court that has jurisdiction to issue 
a writ of certiorari and not this Court. 

In view of our decision on the question of jurisdiction, it is unnecessary to consider 
whether the learned Judge below was right on merits in coming to the conclusion 
that he did. The result is that the appeal succeeds. We will set aside the order 
eee by Mr. Justice Shah. No order as to costs throughout. Cross-objections 

il and are dimissed. No order as to costs of the cross-objections. 


Appeal allowed. 
Attorneys for appellant: Crawford, Bailey & Co. 
Attorneys for respondent : Gokhale, Kale d» Oo. 
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Before the Hon'ble Mr. M. O. Chagla, Ohief Justice, and Mr. Justice Bhagwati. 
HIRALAL MORARKA v. SITARAM MANEKCHAND.* 


Otvil Procedure Code (Act V of 1908), O. IX, r. 18—Hzx-parte money decree passed againat two 
defendants —A pplication by one defendant to set aside decree granted —Ampplication to set aside 
decree by the other defendant time-barred— Whether Court has inherent jurisdiction to set aside 
decree as a whole. E 

Under O. IX, r. 18, of the Civil Procedure Code, 1908, the right toset aside the ex-parte 
decree is conferred expressly only upon the party who applies to set aside the ex-parte decree. 

As against the parties who have not applied, the plaintiff has obtained a valuablo right, he 

has obtained a decree against those defendante, and that valuable right can only bo defeated 

provided the Court itself finds a difficulty in setting aside the ex-parte decree only against the 
defendant who has applied to do so. But there is no right whatever in the party who has 
not applied to set aside the ex-parte decree to have that deoree set aside. 

SrragAM Manekchand (plaintiff) filed a suit, on January 25, 1950, to recover 
moneys lent and advanced, against Motilal Morarka and another (defendants 
Nos. 1 and 2) who were described as carrying on business under the partnership 
name of Motilal Hiralal. An ex-parte decree was passed against both the defendants 
on July 4, 1950. On October 21, 1950, defendant No. 1 took out a notice of motion 
to get aside the ex-parte decree and on February 16, 1951, the ex-parte decree against 
defendant No. 1 was set aside. Defendant No. 1 filed his written statement on March 
13, 1951. 

On July 17, 1951, defendant No. 2 took out a notice of motion to set aside the ex- 
parte decree as against him. Shah J. dismissed the notice of motion on July 27, 
1951; 

Defendant No. 2 appealed, 


K. H. Bhabha, for the appellant, 
K. T. Desai, for the respondents. 


CumaGLA C. J. This is an appeal from an order of Mr. Justice Shah refusing to set 
aside an ex-parte decree at the instance of defendant No. 2. The suit was filed 
on January 26, 1950, and the cause of action was moneys lent and advanced to the 
two defendants who were described as carrying on business under a partnership 
name. An ex parte deoree was passed against both the defendants on July 4, 1950. 
* Defendant No. 1 took out a notice of motion on October 21, 1950, to set aside the 

ex parte decree, and on February 16, 1951, the ex parte decree was set aside as 
against defendant No. 1. On March 13, 1951, defendant No. 1 filed his written 
statement. On July 17, 1951, defendant No. 2, who is the appellant before us, took 
out a notice of motion to set aside the ex parte decree as against him. Mr. Justice 
Shab dismissed the notice of motion on July 27, 1951, and hence this appeal. 

Now, the application to set aside the ex parte decree as far as defendant No. 2 
is concerned is time-barred, and Mr. Bhabha who appears for the appellant concedes it. 
But his contention is that his client’s applicationis really under our inherent 
jurisdiction and he appeals to us to exercise our inherent jurisdiction under 

_0. IX, r. 18, and set aside the decree as a whole and not only against defendant No. 1. 
Mr. Bhabha bases his contention on two grounds. Mr. Bhabha says that the suit is 
based on one single transaction. The deence put forward by defendant No. 1 
in this written statement is a defence which is common to both the defendants. 
The defence put forward by defendant No. 1 is not a defence which is an individual 
defence, and therefore according to Mr. Bhabha the decree which has been passed is 
one and indivisible, based upon the same cause of action, and arising out of the same 
transaction. The other contention put forward by Mr. Bhabha is that ing the 
defence of defendant No. 1 prevails and he succeeds in resisting the plaintiff's claim, 
there would be two inconsistent decrees on the file of this Court; an ex parte decree 
already passed against defendant No. 2 and dismissal of the suit as against 
defendant No. 1; and this result will be arrived at although, as pointed out, the 
cause of action against both the defendants is common and the transaction on which 
the plaintiff relies is a single transaction. 


* Decided, March 4, 1952. O.C. J. Appeal No. 65 of 1951: Suit No. 166 of 1960, 
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In order to decide whether Mr. Bhabha’s contentions are tenable, we must look to 
the language of O. IX, r. 13. It may be pointed out that under the old Code, when 
an application for setting aside an ex parte decree was made by any defendant, the 
provision was that the Court shall make an order setting aside the decree. The 
Code was amended and in the amended Code‘the language used in O. IX, r. 13, is 
"the Court shall make an order setting aside the deoree as against him." "Therefore, 
the principle accepted by the Legislature in O. IX, r. 13, is that the ex parte decree 
shall ordinarily be set aside only against the party who applies to set aside the ex- 
parte decree. I use the word “ordinarily” because there is a proviso to O. IX, r. 13, 
and the proviso provides that where the decree is of such & nature that it cannot be 
seb aside as against such defendant only, it may be set aside as against all or any of^ 
the other defendants also. It is clear that the proviso emphasises the nature of the 
decree. What the Court has got to consider is whether the decree which it is setting 
aside at theinstance of onedefendantis of sucha nature thatit cannot be set aside as 
= gag that defendant only. Therefore, the infirmity must be in the decree itself. 
The obvious illustration would be a partition deoree. If one of the defendants appli- 
ed to set aside & UR decree, the Oourt could not set aside such deoree against 
that defendant only because it would be impossible to work out a partition decree in 
the absence ot any of the parties. Now, oan it be said that in the decree wihich was 
passed in this suit, there is anything which makes it impossible for the Gourt or makes 
it difficult for the Court to set it aside as against defendant No. 1 only. The decree is 
only a money decree passed against both defendants Nos. 1 and 2. The decree can be 
worked out and can be executed even though the decree against defendant No. 2 
stands and is set aside only against defendant No.1. There is nothing in the nature 
of this money decree which the Court has passed which renders it difficult for the 
Court to set aside only quae one of the the defendants who are parties to the suit. 

Mr. Bhabha asked us to consider what would happen after the deoree is set aside 
and the Court dismisses the suit against defendant No. 1. In our opinion, that is not a 
consideration that can weigh with the Court when it considers the proviso to O. TX, 
r. 13. The right to set aside the ex-parte decree is conferred expressly only upon the 
party who applies to set aside the ex-parte decree, As against the parties who have 
not applied, the plaintiff has obtained a valuable right, he has obtained a decree 
against those defendants, and that valuable right can only be defeated provided the 
Court itself finds a difficulty in setting aside the ex-parte decree only against the 
defendant who has applied to do so, But there is no right whatever in the party 
who has not applied to set aside the ex-parte decree to have that decree set aside. 
Mr. Bhabha’s client had the right to apply to set aside the ex-parte decree. He did 
not choose to exercise that right ; he submitted to the decree, It is not therefore 
for him to appeal against any injustice that might be caused by reason of the fact 
that a suit against defendant No. 1 may be dismissed on the same cause of action. 
He himself has no right conferred upon him by the Code. It is only the difficulty 
that the Court might experience which has led the Legislature to enact the proviso. 

We are not very much impressed by the argument of inconsistent decrees being on 
the record of this Court. Take the instance of a decree being passed on an admis- 
sion. One defendant may admit the olaim, the other defendant may not, and it- 
would be open to the Court to pess a decree against defendant No. l on an admis- 
sion and the Court may proceed to try the suit as against defendant No. 2. 
This may happen although the plaint is based on the same cause of action and in 
respect of the same transaction. If the plaintiff's suit fails against defendant 
No. 2, it may be said that there are inconsistent deoreeson the record of the Oourt, 
because there is a decree against defendant No. lon an admission and a dismissal 
of the suit as against defendant No.2, although the transaotion was the same and the 
cause of action was the same. In the illustration I have given, it is a case of a decree 
being passed against one defendant on an admission. In the present case there is a 
decree against defendant No. 2 by reason of the fact that he did not appear and 
defend the suit. It may be that a different and inconsistent decree may be passed in 
respect of defendant No. 1 because he has been given the right by the Code to defend 
his suit on merits. Such a right has not been given to defendant No. 2. 

Therefore, in our opinion, the learned Judge below was right in the view that he 
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took that the ex parie decree could not be set aside at the instance of defendant 
No. 2. The result is that the appeal fails and must be dismissed with costs. 


Appeal dismissed. 
Attorneys for appellant: Ohhatrapati & Co. i 
Attorneys for respondents: Motichand & Devidaa. 


Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Bhagwati. 
SARUPSING MANGATSING v. NILKANT BHASKAR SURATKAR*. 
Motor Vehicles Act (IV of 1989), Sec. 96—Osvil Procedure Code (Act V of 1908), O. I, r. 10; 
0. IX, r. 13—Ha-parte decree against person effecting policy of insurance in running down 
action—Notice served upon insurer not of reasonable duration—Application by insured to 

aet aside ex-parte decree— Whether Court can set aside decree at instance of insurer. 

The notice required to be served through Court to the insurer under s. 96 (2) of the Motor 
Vehicles Act, 1989, must be of a reasonable duration, and if an ex-parte decree is passed 
against the defendant by whom the polioy is effected and if the insurer through the defendant 
satisfles the Court that the insurer did not have reasonable opportunity to defend the 
action, the Court acting under its inherent jurisdiction can set aside the ex-parte decree. 

Windsor v. Ohalcraft,! referred to. 

Ox October 16, 1946, one Sarupsingh (defendant), who was driving a motor- 
lorry, knocked down Nilkant (plaintiff), and caused severe personal injuries to him. 
On October 14, 1947, the plaintiff filed a suit for damages against the defendant 
claiming Rs. 16,800. The summons was served upon the defendant by substituted 
service on December 6, 1947, and a firm of solicitors filed appearance on behslf of 
the defendant. No written statement was, however, filed by the defendant. On 
June 21, 1951, a notice under s. 96 of the Motor Vehicles Act, 1939, was served by 
the plaintiff upcn the Unique Motor and General Insurance Co., Ltd., with which 
the defendant’s motor-lorry was insured. When the suit came on for hearing before 
Tendolkar J. on June 27, 1951, the defendant was absent and an ex-parte decree 
for Rs. 11,300 was passed against the defendant. 

On July 26, 1951, a notice of motion was taken out by the defendant to set aside 
the ex-parte deoree, but this was dismissed by Tendolkar J. on August 24, 1951. 

: The defendant appealed. 


M. L. Maneksha, with N. K. Gamadia, for the appellant. 

P. M. Purandare, for the ondent. uw 

Sir Jamshedji Kanga app for the Unique Motor & General Insurance Co., Ltd., 
and applied to be made a party. 


Cuaaua C.J. This isan appeal from an order of Mr. Justice Tendolkar who refused 
to set aside an ex-parte decree passed against the defendant. The decree was passed 
in a running down action. The suit was filed on October 14, 1947, and the summons 
was served upon the defendant by substituted service on December 6, 1947. Messrs. 
Mulla & Mulla filed their appearance on behalf of the defendant, but no written 
statement was filed, and the suit appeared before the learned Judge for hearing on 
June 27, 1951, and as the defendant was absent, an ex-parte decree was passed. 
A motion was taken out by the defendant on July 26, 1951, to set aside this ex- 
parte deoree, and as mentioned before the learned Judge dismissed the motion. 

Now, dealing first with the narrow question as to whether there was any sufficient 
cause for the non-appearance of the defendant on June 27, 1951, we entirely agree 
with the view taken by the learned Judge below that there was not sufficient cause. 
Although Messrs. Mulla & Mulla were on the record, no written statement was filed 
and no proceedings were taken in the action by the defendant. Messrs. Mulla & 
Mulla were not even instructed to apply for an adjournment on June 27, 1951. Tho 
defendant has suggested that he was a displaced person, that he had to go from India 


* Decided, March 18, 1952. O. O. J. 1 [1939] 1 K. B. 279. 
Appeal No. 80 of 1951; Suit No. 3413 of 1947. 
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to Pakistan from time to time in order to liquidate certain of his properties, and that 
. thereafter he was in Nandurbar plying a motor lorry. But, as the learned Judge 
has pointed out, all this did not prevent him from keeping in touch with the suit 
of which he had notice and with regard to which he had actually instructed solicitors 
who were to act for him in that suit. The position might have been different if the 
defendant was unrepresented, but as he was represented, the failure on the part of . 
the defendant to give proper instructions to his solicitors cannot possibly constitute 
a sufficient cause for his absence on June 27, 1951. 

But a more importent and more interesting question has been raised by 
Mr. Maneksha. In this case an Insurance Co. by the name of the Unique Motor 
and General Insurance Co. is concerned. The Motor Vehicles Act casts a liability 
upon an Insurance Co. which insures a motor, vehicle and issues a certificate of insur- 
rance to the owner of the motor vehicle. The liability is oast under s. 96(Z) of the 
Motor Vehicles Act and the liability is that the insurer shall pay to the person entitled 
to the benefit of the decree any sum not exceeding the sum assured payable there- 
under, as if he were the judgment-debtor, in respect of the liability, together with 
any amount payable in respect of costs and any sum payable in respect of interest 
on that sum by virtue of any enactment relating to interest on judgments. Now, 
before this liability can be imposed upon the Insurance Co., a condition precedent 
has got to be satisfied, and that condition precedent is referred to in sub-s. (2) of 
8, 96, and the condition precedent is : 

“No sum shall be payable by an insurer under sub-section (Z) in respect of any [judgment 
unless before or after the commencemént of the proceedings in which the judgment is given the 
insurer had notice through the Court of the bringing of the proceedings, . .." 

This notice was served by the plaintiff upon the Insurance Co. on June 21, 1951. 
Mr. Maneksha’s contention is that although the defendant might not have been 
able to show sufficient cause for his absence on June 27, 1951, there is sufficient 
cause as far as the Insurance Co. is concerned why it was not in a position to defen 

' the action through the defendant on June 27, 1951. Mr. Maneksha says that 
the notice was served only on June 21, 1951, and the Insurance Co. had only six 
days’ time to prepare for the defence, and according to Mr. Maneksha this was not 
reasonable notice given to the Insurance Co. and therefore the ex-parte decree should 
be set aside in order to give an opportunity to the Insurance Co. to defend the suit 
through the defendant. . 

Now, on this submission various interesting questions arise. The first is whether 
it is open to the Insurance Co., on a motion taken out by the defendant to set aside 
an ex-parte decree, to plead sufficient cause in itself why it did not defend the action 
through the defendant, or must the notice of motion be disposed of only on the plea 
of the defendant that he had sufficient cause for not appearing when the suit reached 
hearing. Ordinarily, under O. IX, r. 13, it is the party who applies to set aside an 
ex-parte decree who has got to show sufficient cause for setting aside the ex-parte 
decree. But Mr. Maneksha is right that apart from O. TX, r. 13, this Court has 
inherent jurisdiction to set aside an ex-parte decree. (See Bilasras Laxminarayan 
v. Cursondas Damodardas'). But even so the question arises whether in the exercise 
of its inherent jurisdiction the Court can consider à cause put forward by a person 
who is not & party to the suit. Now, s. 96 was recently enacted and it casts a sort 
of vicarious liability upon an Insurance Co., and although the statute makes it obli- 
gatory upon the plaintiff to serve a notice through the Court upon the Insurance 
Co., ifhe wants to hold the Insurance Co. liable asif it were a judgment-debtor under 
the decree which he might obtain, the statute does not confer any right upon the 
Insurance Co. to defend the action on the same points in issue which the defendant 
would be entitled to defend. The right of the Insurance Oo. to defend is restricted 
to the various matters set out in s. 96(2), and obviously the right of the Insurance 
Co. to be made a party to the snit is also restricted to those matters where it could 
put forward & defence. It is not disputed that the matters which were in issue in 
this suit did not entitle the Insurance Co. either to be made a party or to defend the 
suit as provided by s. 00(2), and the question that has to be considered is whether 


1 (1919) I .L. R. 44 Bom. 82, 8. o. 21 Bom. L. R. 052. 
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independently of s. 96(2) the Insurance Co, could have been made a party to the suit 
under O. 1, r. 10, and could have defended the action. The jurisdiction of the Court 
to add parties to the suit is restricted to O. 1, r, 10, and a person can only be added a 
party in two cases: one is when he ought to have been joined as plaintiff or defendant 
and is not so joined, and the other is when without his presence the questions in the 
suit cannot be completely decided. Now, it is clear that there was no obligation 
upon the plaintiff to join the Insurance Co. as a party defendant, there was no privity 
between the plaintiff and the Insurance Co., and the plaintiff was seeking no relief 
against the Insurance Co. Can it be said that the case of the Insurance Co. would 
fall in the second category, or, in other words, oan it be said that although the In- 
surance Co. was not a necessary party it was a proper party. There again it is diffi- 
cult to see how it could possibly be urged that the question in the suit could not be 
completely decided in the absence of the Insurance Co. No issue arose as between 
the plaintiff and the Insurance Co. As we said before, the plaintiff was not seeking 
any relief against the Insurance Co. and the liability which the Insurance Co. would 
incur would not arise from any decree that the Court would pass but would arise 
by reason of the statute. The decree that the Court would pass would not be directed 
against the Insurance Co. at all; the decree would be against the defendant; and 
it was not by reason of any order of the Court that the defendant would become liable 
to satisfy the decree; his liability would arise by reason of the statute intervening 
and casting that liability upon him. 

If, therefore, the Insurance Co. could not be made a party under O. 1, r. 10, the 
question is whether it could agitate the question, in an application made by the 
defendant to set aside an ex-parte decree, whether the Insurance Co. had reasonable 
notice to defend the suit. We agree with Mr. Maneksha that it is indeed curious 
that although the Legislature has enjoined upon the plaintiff to serve a notice 
upon the Insurance Co. through the Court and although the Legislature has cast 
& liability upon the Insurance Co., the Legislature has not given any right to the 
Insurance Co. to defend the action in its own name. The object of giving the notice 
obviously is to enable the Insurance Co. to defend the action through the defendant, 
but no right has been given to the Insurance Co. to defend the action in all cages 
in its own right or in its own name. But even ro we have to consider a case where 
sufficient or reasonable notice was not given to the Insurance Co. to defend the 
action. If such reasonable and adequate notice was not givenf and an ex-parte 
decree was passed against the defendant, could it be said that the Court would have 
no power to intervene and in the interest of justice set aside the ex-parte decree ? 
There is a case very much in point reported in Windsor v. Chaleraft.. In that case 
& judgment was passed against the defendant in a running down action in default, 
and the Insurance Co. applied to set aside the judgment. The Master made an order 
in favour of the Insurance Co. The judge at chambers set aside the order of the 
Master and the matter came before the Court of appeal, and the two learned Lord 
Justices Greer and Mackinnon, Lord Justice Slesser dissenting, took the view that 
the Insurance Co. was aggrieved by the judgment and so was entitled to an order 
setting aside the judgment and leave was given to the Insurance Co. to enter an ap- 

earance in the action in the name of the defendant and to deliver a defence. Now, 
it is true that the corresponding English rule of the Supreme Court, O. X XVII, r. 15, is 
wider than O. IX, r. 18, and it isalso true that if our jurisdiction was confined to O. LX, 
r. 13, this decision would not be of much assistance. But if we have inherent juris- 
diction apart from our jurisdiction under O. IX, r. 13, to set aside an ex-parte decree, 
the question is whether we should not set aside an ex-parte decree at the instance of 
an Insurance Co. which is affected by the judgment in the sense that the statute 
casts a liability upon it in respect of that judgment to set aside the decree if we are 
of the opinion that the Insurance Co. had not reasonable notice to defend the action. 

In our opinion, the only proper construction to give to s. 96 would be that when 
the Legislature required a notice to be served through Court, the notice must be 
of a reasonable duration, andif the ex-parte decree was passed against the defendant 
and if the Insurance Co. through the defendant satisfied the Court that the Insurance 
Co, did not have reasonable opportunity to defend the action, then the Court acting 
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under its inherent jurisdiction would set aside the ex-parte decree, because although 
the defendant might have had sufficient cause to defend the action, if the defence 
was being conducted by the Insurance Co. and the defendant was only a nominal 
defendant, then it is not sufficient that the defendant should have had ample op- 
portunity to defend the action, but the Insurance Oo. ‘should also be given ample 
opportunity to defend the action. In the view that wé take of the law, if we are 
satisfied on the facts of this case that the Insurance Co. did not have a proper op- 
portunity to defend the action, we would certainly have, under our inherent, juris- 
diction, set aside the decree, because the view we would then have taken would be 
that in the interest of justice the Insurance Oo. should be given an opportunity to 
defend an action, the result of which would cast a liability upon it under the Motor 
Vehicles Act. 

Now, turning to the facts of this case, it is not as if the InsuranceCo. for the first 
time had notice of the suit filed by the plaintiff on June 21, 1951. Itis true that 
the statutory notice was served for the first time on June 21, 1951, but as far back 
as October 2, 1947, the plaintiff's attorneys informed the Insurance Co. that a suit 
had been filed against the defendant. What is more, the Insurance Oo. acted upon 
this notice and took the defendant in December 1947 to Messrs. Mulla & Mulla so 
that Messrs. Mulla & Mulla should appear tor the defendant and defend the suit. 
But having done so, the Insurance Co. lost all interest in the litigation. It did noth- 
ing from December 1947 till June 21, 1951, and even on June 2], 1951, all that the 
Insurance Oo. did was according to them to try to find out the whereabouts of the 
defendant. It is difficult for us to understand what was there to prevent the 
Insurance Co. from instructing Messrs. Mulla & Mulla on June 27, 1951, to apply 
for an adjournment of the suit. No attempt was made by the Insurance Oo. to avoid 
the possibility of an ex-parte decree being passed on June 27, 1951. The position 
would have been entirely different if the Insurance Co. had come to know of the 
proceedings for the first time on June 21, 1951. Then there would have been con- 
siderable force in Mr. Maneksha’s comment that the Court could hardly expect 
the Insurance Co. to defend the action within six days. But, as we said before, 
they had knowledge in October 1947 and they had taken action in December 1947 
to bring solicitors on record so that the suit should be properly defended. But 
the matter does not end there. The subsequent conduct of the Insurance Co. wholly 
disentitles it to any relief at the hands of this Court. The plaintiff’s attorneys 
on July 2, 1951, informed the Insurance Co. that a decree had been passed 
against the defendant and called upon the Insurance Co. to pay the amount due 
under the decree, and the reply sent by the Insurance Co. on July 16, 1951, is very 
significant. The Insurance Co. informs the plaintiff's attorneys that no certificate 
of Insurance was ever issued by the Co. in respect of the particular motor vehicle 
and under the circumstances the notice purported to have been taken out under s. 96 
of the Motor Vehicles Aot was bad and ineffective and whatever proceedings that 
transpired thereafter were equally bad and ineffective in so far as the Insurance Co. 
was concerned. They further intimate to the plaintiff's solicitors that the demand 
made against the Insurance Co. for the sum payable under the judgment was illegal 
and the plaintiff was not entitled to recover any amount from the Insurance Co. 
To this letter the plaintiff's attorneys replied on July 21, 1951, and they pointed 
out that the plaintiff had taken search of the records of the R. T. O. and from the 
records he had satisfied himself that an insurance certificate had been issued by the 
Insurance Co. in respect of the motor vehicle belonging to the defendant. It was 
only when the Insurance Co. discovered that ita dishonest and false contention would 
not prevail and that it would have to pay the amount of the deoree passed against 
the defendant, that on July 26, 1951, it got the defendant to take out a notice of 
motion for setting aside the ew-parte decree. Wecannot but strongly condemn the 
conduct of the Insurance Co. in trying to evade its statutory liability by making a 
false statement to the plaintiff's attorneys. If the plaintiff had not been vigilant 
and if he had not taken inspection of the records of the R. T. O., verv likely the 
dishonest attitude of the Insurance Co. would have succeeded and the plaintiff would 
have had to content himself with executing the decree against the defendant. It is 
on behalf of such a company that Mr. Maneksha has asked us to do justice and 
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to give the Insurance Co. an opportunity of defending the action on its merits. It 

is said that when a party wants equity it must come to Court with clean hands. 
, It is true that the relief that: Mr. Maneksha is seeking is not an equitable relief, but 
~ it is still an application to,exercise our inherent jurisdiction, and we do not think. 
- that the Court should exercise its inherent jurisdiction in order to do justice when 
-. it finds that the party who applies for that relief has come to Court with unclean 
: s hands and after Fagin taken up a thoroughly dishonest and false attitude. 
' ; + The result, therefore, is that the appeal fails and must be dismissed with costs. 


robe Appeal dismissed. 


" Attorneys for appellant: Matubhas, Jamieiram & Madan. 
‘Attorneys for respondent : Pandia & Oo. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
T THE UNION OF INDIA v. CHINUBHAI JESHINGBHAI* 
v. Indian Independence Act, 1947 (10 & 11 Geo. VI, o. 80), Sec. 9—Indian Independence (Rights, Pro- 
uc ' perty and Liabilities) Order, 1947, aris. 3, 4, 6, 06, 8, 12—Government of India Act, 1986 
(26 Geo. V, c. 2), Seo. 176— Goods belonging to Government of India lying at Lahore—8Sale 
of goods to plaintiffs and contract providing goods to be stamped by Textile Commissioner— 
Goods remaining unstamped at Lahore after partition between Dominions of India and Pakistan 
Sutt by plaintifs against Union of India for refund of purchase price— Whether sui main- 
tainable against Union of India. 

Under the Indian Independence Act, 1947, and the Indian Independence (Rights, Properties 
and Liabilities) Order, 1947, when it is found that there are goods originally belonging to the 
Government of India lying at & place which forms part of the Dominion of Pakistan on August 
15, 1947, these goods fall under the control of that Dominion and that Dominion is entitled to 
exercise rights of ownership with regard to those goods. When a contract had been entered 
into with regard to these goods by the Government of India prior to August 15, 1947, all 
liability in respect of that contract devolves upon the Dominion of Pakistan and any rights 
that & citizen in India has in respect of that contract can only be asserted against the Domi- 
nion of Pakistan and not against the Union of India. 

Tam firm of Chinubhai Jeshingbhai (plaintiffs), which was doing business at 
Baroda, by three sale notes executed on March 10, 1947, purchased from the Govern- : 
ment of India (defendant) certain quantities of longeloth which were lying at the 
Ordnance Parachute Factory at Lahore. The plaintiffs under the sale notes paid 
Rs, 34,758-15-6 to the defendant. The contract contained in the sale notes inter 
alia provided that the goods had to be stamped. Owing to the outbreak of serious 
communal riots in Lahore in August 1947 the goods could not be stamped at Lahore 

"and these remained unstamped after the partition between the Dominions of India 
and Pakistan on August 15, 1047. 

Thereafter considerable correspondence ensued between the plaintiffs and the 
Textile Commissioner, Bombay, the Government of Pakistan, the Textile Commis- 
sioner for Pakistan and the Textile Commissioner, Government of India, for refund 
of the money paid in respect of the sale notes. As the plaintiffs neither received the 
amount either from the Government of India or from the Government of Pakistan, 
they filed the present suit against the defendant on May 4, 1950, for recovery of the 
amount. 

The suit came on for hearing before Coyajee J. who passed a decree in favour . 
of the plaintiffs on June 25, 1951, observing in bis judgment as follows :— 

COYAJEE J. Mr. Vakeel on behalf of the defendant referred me first to s. 9 of 
the Indian Independence Act, 1047. It is necessary to refer to this gestion because 
under this section the Indian Independence (Rights, Property and Liabilities) Order, 
1947, was promulgated, and it is contended on behalf of the defendant that under 
this Order the liability of the Government of India ceased and the liability of the 
Government of Pakistan arose as far the plaintiffs' claim was concerned. It must 
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be noted that the defendant has taken the price of thé goods and. has refused to 
refund the price. It is contended: that after the partition ot India“on. August 15, 
1947, the liability to refund this amount which the Government of India took and 
retained with them was of the Government of Pakistan, because the goods remained 
at Lahore, which place happened to be in the region of Pakistan as from August 15, 
1947. This Order of 1947 has to be read as a whole to see the objects and reasons 
for which it was passed and art. 3 thereof is an important article. It says that the 
provisions of this Order relate to the tnitial distribution of rights, property and 
.liabilities consequential on the setting up of the Dominions of India and Pakistan. 
It thereafter deals with certain matters in connection with land, goods, and contracts. 
But it is important to note that the “initial” distribution of rights, ete. under 
this Order is made subject to any agreement between the two Dominions or Pro- 
vinces concerned and to any award that may be made by the Arbitral Tribunal, . 
which is set up under the Act. In other words the land, goods, and contracts that 
wore vested in the Governor-General prior to August 15, 1947, were to be divided 
jn the manner set out in this Order. So that under art. 4 all land which immediately 
before August 15, 1947, was vested in His Majesty for the purposes of the Governor- 
General in Council shall on that day be divided into, namely, land situate in India, 
to be under the control of the Dominion of India and land situate in Pakistan to. 
be under the control of the Dominion of Pakistan. Under art. 6 the provisions of art. 4 
of this Order shall also apply in relation to all goods, coins, bank notes and currency 
notes. But the important article on which the defendant relies is art. 8, sub-s. (1), 
which is as follows :— 

*8 (1). Any contract made on behalf of the Governor-General ín Council before the appoint- 
ed day shall, as from that day,— 

(a) if the contract is for purposes which as from that day dre exolusively purposes of the 
Dominion of Pakistan, be deemed to have been made on behalf of the Dominion of Pakistan 
instead of the Governor-General in Council; and . 

(b) in'any other case, be deemed to have been made on behalf of the Dominion of India 
Anstead of the Governor-General in Council ; 

„and all rights and liabilities which have accrued or may accrue under any such contract shall, 
-to the extent to which they would have been rights or liabilities of the Governor-General in 
Council, be rights or liabilities of the Dominion of Pakistan or the Dominion of India, as the 
tase may be.” , , 

' Now, it is argued that by this article where the contract is made by the Governor- 
General in Council before August 15, 1947, if the contract is for the “ purposes ” 


~- which as from that day are exclusively purposes of the Dominion of Pakistan, it 


shall be deemed to have been made on behalf of the Dominion of Pakistan. It is 
argued from this that the contract was for sale of goods situate at Lahore before the 
appointed day, namely, August 15, 1947, and that subsequent to the appointed day 
the goods fell within the territory of Pakistan and therefore the contract had to be 
performed after the appointed day by the Dominion of Pakistan. This entirely 
denudes the word “ purposes " of its meaning. Could it be said that this contract 
is from that day for the purposes of Pakistan 1: It was a sale of goods to a citizen 
of India by the Government of India. Theprice of the goods was paid to the Govern- 
ment of India, the contract was to be performed as between the Government of 
India and a citizen of India, and how it could be a contract which is one for purposes 
which as from that day are “ exclusively purposes " of the Dominion of Pakistan 
is beyond my comprehension. Jt will be seen that after sub-cl. (a), clause (b) speaks 
that in any other case it shall be deemed to have been made on behalf of the Dominion 
of India instead of the Governor-General in Council. 

Article 10 has been brought into discussion also for the purposes of throwing 
light on art. 8. 

All this argument has no direct connection with the scheme of the Act nor with 
the main question whether this Act or Order affects the rights of third Gan On 
‘a reading of these different articles of the Order, it is clear that the Order is only 
for the initial distribution of rights, property and. liabilities consequential on the 
getting up of the Dominions of India and Pakistan as between the two Dominions 
. andon that day there could be only two purposes contemplated bythe Order, namely,  , 
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purposes for (the; Dominion of India: ‘and the Donni of Pakistan which were to 
come into being as from. August 15,.1947. Not only i is the Order itself subject to 
any agreement between the two Dominions but further in the event of there being 
no agreement subject to any award that may be made by the Arbitral Tribunal, 
set up under the Order. It is contended by Mr. Vakeel that on a proper reading 
of art. 8, it clearly and directly in terms affects the rights of third parties. I may 
say that putting this Order as it must be put on the same footing as a statute, it 
would be doing violence to every canon of interpretation, if one were to accept that 
by implication the Legislature has gone to the extent of depriving third parties of 
their rights, as thére is no express legislation destroying such rights. But in my 
opinion not only are there no express terms to this effect but even by implication 
_the rights of third parties are nowhere referred to as appearing clearly from the 
scheme of the Order and the language used, because it is a division of property, 
right and liabilites as between the Dominion of India and the Dominion of Pakistan. 
In these circumstances, on & proper construction of articles placed before me, I have 
come to the conclusion that the contractual right of the plaintiffs as against the 
Government of India is in no wise affected by the Indian Independence (Rights, 
Properties and Liabilities} Order, 1947. 


| The defendant appealed. 


M. C. Setalvad, Attorney General, with G. N. Joshi, for the appellant. 
Sir Jamshedjs Kanga, with M. L. M. aneksha and P. N. Bhagwati, for the respon- 
dents. 


OgagLA C. J. This appeal raises a very short question as to the liability of the 
Union of India to discharge a liability arising under a contract which was entered 
into prior to partition and in respect of goods which according to the Union of India 
belonged to Pakistan on the appointed, day, viz. August 15, 1947. In March 1947 
the Government of India had certain quantities of longoloth for sale as disposal of 
surplus stock, and these goods were lying at the Ordnance Parachute Factory in 
Lahore. These goods were purchased by the pleintiffs, who are residents of Baroda, 
by three sale notes executed on March 10, 1947. Under these sale notes the plain- 
tiffs had to pay a sum of Rs.34,758-15-5. The contract contained in these sale notes 
provided that the goods sold had to be stamped for which certain charges had to 
be paid by the purchaser and that the stock had to be removed within 21 days of 
the stamping of these goods, The evidence shows, and the finding of the learned 
Judge is also to the same effect which has not been, challenged by the Attorney 
General in this appeal, that through no fault of the, plaintiffs the goods could not be 
stamped at Lahore because of theserious communal situation that prevailed in Lahore 
in the month of Au,ust 1947. The evidence also shows that a representative of 
the plaintiffs and of the Textile Commissioner in Bombay did see the goods in Lahore 
on August 10, 1947, but on. that day nothing could be done and the goods could 
not be stamped partly because of the communal troubles and also because no labour 
was available due to the serious situation prevailing in Lahore. Thereafter came 
partition on August 15, 1947, and ultimately the goods were never stamped and 
never delivered to the plaintiffs. The plaintiffs paid the full price in respeot of 
these goods including the stamping charges to, the Government: of India prior to 
August 15, 1947. 

On September 26, 1947, the plaintiffs wrote to the, Textile Commissioner, Bombay, 
drawing his attention to the abnormal situation prevailing in Lahore and asking 
him- to bring the stock lying at Lahore to Bombay where delivery could be taken 
by them, or in the alternative to give them other materials in place of the materials 
purchased by them under the contract. Two reminders were sent by the plaintiffs 
to this letter and ultimately on October 30, 1947, the Textile Commissioner informed 
the plaintiffs that all outstanding actions on the contract for the sale of surplus 
would be performed by the Government of the Dominion in whose territory the 
stores were situated at the time of sale, viz. the Dominion of Pakistan. On Novem- 
ber 11, 1947, the plaintiffs informed the Textile Commissioner that he should either 
make arrangements to bring the goods to Bombay or, if that was not possible, the 
contract might, be treated as having terminated and the moneys paid by the plaintiffs 
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should be returned to them. The Textile Commissioner replied. to this letter on 
November 28, 1947, pointing ‘out that the decision ‘communicated by him on 
October 30, 1947, was arrived at &' very high level by the parties constituting the 
then Government of India and it was not possible to do anything further in the matter. 
The plaintiffs thereupon approached the Government of Pakistan and on November 
5, 1948, the Textile eia for Pakistan informed the plaintiffs that the sale 
notes in question had been cancelled as the stores were not available. With regard 
to the refund of the money the plaintiffs were asked to refer to the Textile Commis- 
sioner, Government of India, Bombay. On November 16, 1948, the plaintiffs ap- 
proached the Government of India pointing out that the refund of the moneys 
had long been delayed and asking them to expedite'the matter. On January 21, 
1949, the Deputy Assistant Director of the Government of India informed the plain- | 
tiffs that the question of the refund had been referred to the Ministry in New Delhi 
along with other similar cases, and unless and until a decision was arrived at by the 
Ministry no ‘action could be taken. On January 25, 19049, the Deputy Assistant 
Director informed the plaintiffs that in accordance with the press note, a copy of 
which was annexed, the plaintiffs were asked to intimate to the Government of 
Pakistan immediately their option in terms of-the press note, and the option whioh 
the plaintiffs had to exercise in terms of the press note was that the plaintiffs had 
either to take delivery of the stores lying in the Dominion of Pakistan before February 
28, 1949, or ask for the cancellation of ‘the sale. Acting in pursuance to this press 
‘note, the plaintiffs wrote to the Textile Commissioner of Pakistan on February 7, 
1949, cancelling the sale notes and asking the Government of Pakistan to remit to 
them the amounts paid by them under the contract. As the plaintiffs did not hear 
anything from the Pakistan Textile Commissioner, they again approached the 
Textile Commissioner, Bombay, on April. 2, 1949, asking him to do the needful in 
the matter and to get the refund of the amount expedited: On August 6, 1949, 
the plaintiffs again wrote to the Textile Commissioner, Government of Pakistan, 
referring to the telegram that they had received to the effect that they should sub- 
mit the original documents in connection with the sale of the surplus goods by the 
Government of Indig to them, and that in answer to that telegram they were for- 
warding the original documents. -On August 18, 1949, as they had received no 
redress from the Textile Commissioner, Pakistan, they wrote to the Textile Commis- 
sioner, Government of India; calling upon him to take immediate steps to either 
compel the Pakistan authorities to refund the amount or in the alternative to request 
him to refund the amount to them without any further delay. On December 21, 
1949, the Assistant Secretary to the Government of India pointed out to the plaintiffs 
that under the Inter-Dominion Agreement it was the liability of the Government 
of Pakistan to refund the money to them and they should continue reminding the 
Government of Pakistan to that effect. He further pointed out that the Govern-: 
ment ot India had already informed the Government of Pakistan that they should 
pay this amount, not only to the pleintiffs but to all other parties cimilarly situated, 
but nothing had so far been done and pending final settlement the Government of 
India regretted that no action could be taken by that Government. As the plaintiffs 
neither received the amount which they had paid under the contract either from the 
Government of Pakistan or from the Government of India, they ultimately filed 
this suit on May 4, 1950. . 

The plaintiffs claimed theamount of Rs. 34,758-15-5 as damages suffered by them 
for breach of contract by the defendant, or in the alternative as moneys due by them 
on failure of'consideration or in any event as moneys had and received by the defen- 
dant. At the trial before the learned Judge below various issues were raised. It 
was contended by the defendant that the plaintiffs were not ready and willing to 
perform their part of the contract, that the defendant had not committed any breach 
of the contract, and also that there was no failure of consideration as alleged by the 

laintiffs On all these issues the learned Judge found in favour of the plaintiffs. 
arious legal issues were also raised, as we shall presently point out, and on those 
issues also the learned judge held in favour of the plaintiffs. Ultimately the learned 
Judge passed a decree in favour of the plaintiffs as prayed. It is from that decree 
that this appeal has been preferred, and before us the learned Attorney General has 
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not contested the findings of the learned Judge on the issues ot fact. Even on the 
' questions of law it was urged before the learned Judge that the notice given by the 
plaintiffs under s. 80 of the Civil Procedure Code was not a proper notice inasmuch 
as it did not comply with the mandatory provisions of the section. The learned 
Judge held that the notice substantially vomplied with the provisions of s. 80 and 
in any event the notice had been waived by the defendant. This contention elso 
which was raised in the lower Court has not been persisted in by the Attorney Gene- 
ral before us. The only point that has been urged by the Attorney General is that 
under the Indian Independence (Rights, Properties end Liabilities) Order of 1947, 
any liability arising under the contra>t in suit had to be discharged by the Govern- 
ment of Pakistan and that the Union cf India was not liable in respect of any such 
liability, and therefore according to the Attorney General assuming all th» facts 
in favour of the plaintiffs, even so in law the plaintiffs could not sue the Union of 
India and could not obtain any relief against the Urion of India. Therefore, it is 
only this short contention of the Attorney General that remains to be considered: 
in this appeal. 

Now, in order to appreciate the point urged before us by the Attorney General, 
in the first instance we have got to look at the Independence Act. Section 9 of that 
Act provides that the Governor General shall by order make such provision as 
epp to him to be necessary or expedient, and we are here concerned with sub- 
el. (b) 


“for dividing between the new Dominions and between the new Provinces, to be constituted 
under this Act, the powera, rights, property, duties and liabilities of the Governor General in 
Council or, as the cage may be, of the relevant Provinces which, under this Act, are to cease to 
exist." 

The object of enacting this section is clear. On August 15, 1947, undivided India 
was to be split up into two Dominions and provision had to be made for dividing 
between the two Dominions the rights, property, assets and liabilities which belonged. 
to united India and which had now to be shared and distributed between the two 
new Dominions which were being set up. It is significant to note that s. 9(5) refers 
not merely to powers, rights, property and duties of the Governor General in Council, 
but also his liabilities. Pursuant to this section an order was passed which is known 
as the Indian Independence (Rights, Property and Liabilities) Order, 1947, and 
it is this Order that falls to be interpreted at our hands. Article 3 of this Order 
provides that the provisions of this Order relate to the initial distribution of rights, 
property and liabilities consequential on thesetting up of the Dominions of India and 

akistan and shall have effect subject to any agreement between the two Dominions 
or the provinces concerned and to any award that may be made by the Arbitral 
Tribunal. Therefore, it is clear that this Order provided for distribution of 
rights, property and liabilities subject to the provision being modified or altered by 
any subsequent agreement between the two Dominions and subject to any award 
that may be made by the Arbitral Tribunal which was to be set up in accordance 
with the Arbitral Tribunal Order of 1947. It is in this sense that the expression 
“initial” is used in art. 3. What was in contemplation was that although this 
Order would make arrangements for distribution of rights, property and liabilities 
which were necessary in view of the setting up of the Dominions of India and Pakistan, 
the arrangements made may not be final, they were only initial, and ultimately these 
arrangements might be modified or altered by any agreement between the two Do- 
minions or any award to be made by the Arbitral Tribunal. Sub-clause (3) of 
art. 3 provided that the powers of contro] over property conferred upon each of the 
Dominions by this Order shall include all the powers of use, consumption, manage- 
ment and disposition incidental to ownership. Therefore, the control over property 
which was conferred upon the two Dominions by this Order was of such a nature as 
. exercisable by the owner of a property. Article 4 dealt with land and it provided 

that all land which immediately before the appointed day is vested in His Majesty 
for the purposes of the Governor General in Counell shall on that day—(a) in the 
case of land situated in India or in the tribal area on the borders of India, be under 
the control of the Dominion of India, (b) in the case of land situated in Pakistan 
or in the tribal areas on the borders of Pakisten, be under the control of the Dominion 
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of ‘Pakistan. Therefore, as far ‘as land was "concerned, the method adopted for 
division and distribution was clear and simple. Land which was in Pakistan went 
to that Dominion and land which was in the Dominion of India went to the Dominion 
of India. Then art. 6 applied the provisions of art. 4 and art. 5, which deals with 
the two provinces of East and West Bengal, to goods, coins, bank notes and currency 
notes, and it provided that these articles shall apply in relation to all goods, coins, 
bank notes and currency notes which immediately before the ACE day are 
vested in His Majesty for the purposes of the Governor General in Council or of 
a province as they apply in relation to land so` vested. Therefore, reading arts. 4 
and 6, with which we are concerned, if goods, coins, bank notes and currency notes 
were situated in India or in the tribal areas on the borders of India, they were to 
fall under the control of the Dominion of India, and control meant by reason of 
art. 3(3) that the Dominion of India had all the powers with regard to those goods 
which go with ownership. Articles 4 and 6 having dealt with land and goods, 
‘art. 8 dealt with contracts, and art. 8(1) provided : 


‘Any, contract made on behalf of me Governor General in Oounoil before the ‘appointed day 
shall, as from that day,— 

(a) if the contract is for purposes which, as from that day are exclusively purposes of the 
Dominion of Pakistan, be deemed to have been made on behalf of the Dominion of Pakistan in- 
stead of the Governor General in Council ; and 

(b) in any other case be deemed to have been made on behalf of the Dominion of India in- 
stead of tho Governor General in Couneil ; i 
and all rights and liabilities which have acorued or may accrue under any such contract shall, 
to the extent to which they would have been rights or liabilities of the Governor General in 
Council, be rights or liabilities of the Dom inion of Pakistan or the Dominion of India as the case 
may be." 

Therefore, art. 8) deals with contracts which were entered into on behalf of the 
Governor General in Council before August, 15; 1947, and the provision was that if 
the contract was exclusively for the purposes ofthe Dominion of Pakistan, then the 
contract was deemed to have"bean made on behalf of the Dominion of "Pakistan. 

Therefore, it is clear that although in fact the Governor General in Council might 
have entered into a contract with a citizen of India and although he may-have 
undertaken liabilities under that contract and although certain rights might accrue 
to the citizen under that contract, if the contract was found to be on August 15, 

1947, exclusively for the purposes of Pakistan, then the contract was deemed to be 
a contract made by the Dominion of Pakistan. Therefore, the actual making of 
the contract by the Governor General in Council prior to Angust 15, 1947, was 
immaterial. What was material was whether on August 15, 1947, it could be con- 
sidered that the contract was for the purposes of the Dominion of Pakistan. . If 
it was for the purposes of the Dominion of Pakistan, then it became a contract made 
by the Dominion of Pakistan and all righte and liabilities which might have accrued 
or which may accrue in future in respect of such contract would accrue to the Domi- 
nion of Pakistan again notwithstanding the fact that the contract was originally 
entered into’ by the Governor General in Council. Therefore, art. 8 provided 
for a method of dividing contractual rights and liabilities which were entered into 
on behalf of undivided India by the Governor General in Council prior to August 15, 


1947, and the line of demarcation which was indicated by art. 8 was to consider ' 


whether a particular contract was for the purposes of the new Dominion of Pakistan, 
in which case the rights and liabilities fell tc the share of that Dominion, and in all 
other cases it fell to the share of the Dominion of India. 

Now, the view has been taken by the learned Judge that under art. 8(7) the rights 
of third parties have not been affected or interfered with. The learned Judge takes 
the view Phat although this Order mi iru determine the rights of the two Dominions 
inter se, it cannot affect the rights o 
is no express legislation affecting the rights of third parties. With very great res- 
pect to the learned Judge, it is difficult to understand how it is possible to take the 
view that this Order which deals with contractual rights and liabilities did not seek 
to affect or modify the rights of third parties. In every case where the Governor 
General in Council before partition had entered into a contract with an Indian sub- 


third parties because dccording to him there | 
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ject, rights of third parties were bound to be involved; liabilities would accrue 
to the Government under the contract; rights would accrue to the subject under 
the contract; and it was in order to deal with these rights and these liabilities 
that provision was made by the Order which we are considering. If rights of third 
parties were not to be affected at all, then no question could have arisen of making 
any distribution or division with regard to contractual rights and liabilities. Sir 
Jamshedji also has suggested that there is an assignment of liability by one State 
in favour of the other without extinguishing the liability of the original contracting 
party, and Sir Jamshedji says that no novatio can be deemed to have been brought 
about by resson of this Order. Sir Jamshedji is perfectly right that if we were 
dealing with private parties negotiating with regard to their private rights, then 
no novatio can be brought about unless all the three parties to the novatio agree 
to the substitution of the new contract. But we are not dealing here with private 
parties or with private rights. We are dealing with legislation, and it cannot be 
disputed that a law can destroy private rights and can interfere with contractual 
rights also. It is true that the Court would be reluctant to assume that a Legislature 
would interfere with contractual rights or with private rights. But if the language 
used by the Legislature is clear and explicit, there is no difficulty in giving effect 
to that language. In our opinion, it is impossible in this case to suggest that the 
effect of the Order we are considering was not to interfere with the rights of private 
Ten Sir Jamshedji says that bis clients entered into a contract with undivided 

ia and undivided India undertook the liability under the contract. According. 
to him it is not open to the Dominion of India to say that although undivided India. 
undertook the liability, only the Dominion of Pakistan should now discharge that 
liability. We have every sympathy for that contention, but the Indian Independence 
(Rights, Property and Liabilities) Order makes it perfectly clear that the liabilities 
which originally belonged to undivided India and which had to be discharged by 
the Governor General in Council should no longer be discharged by undivided India 
because unfortunately undivided India ceased to exist. Therefore, arrangement 
had to be made as to how these liabilities had to be discharged between the two 
new Dominions which came into existence on August 15, 1947, and the arrangement 
was as laid down in the Indian Independence (Rights, Property and Liabilities) 
Order, 1947. 

There is & further and very clear indication that the rights of third parties were 

intended to be affected, and that is to be found in art. 12 of the Order which provides : 
“(1) Where immediately before the appointed day the Governor General in Council is & 
party to any legal proceedings with respect to any property, rights or liabilitiss transferred by this 
Order, the Dominion which succeeds to the property, rights or liabilities in accordance with the 
provisions of this Order shall be deemed to be substituted for the Governor General ın Council 
as a party to those proceedings, and the proceedings may continue accordingly.” 
Therefore, this article deals with a case wherea suit has already been instituted against 
the Governor General in Council who was liable before August 15, 1947, but on 
August 15 that liability either devolved upoa one Dominion or the other, and that 
Dominion upon which the liability devolved in accordance with this Order had to be 
substituted for the Governor General in Council and the proceedings had to continue 
ainst that particular Dominion. Therefore, art. 12 makes it abundantly clear that 
r August 15, 1947, the liability no longer was upon both the Dominions as 
representing undivided India of old, but the liability was upon one or the other 
Dominion, and that liability had to be gathered from the provisions of this Order. 
Therefore, it is clear that by the very enactment of art. 12 the rights of private parties 
were seriously affected because they could no longer hold the whole of undivided 
India liable. Their right was limited and restricted to looking to one or the other 
Dominion only. 

But the more interesting and important question which has been debated at the 
bar is, what is the proper meaning to give to the expreszion “a contract for the 
exclusive purposes of the Dominion of Pakistan”. It is conceded by the Attorney 
General that it is only if this particular contract is held to be tor the exclusive purpose 
of Pakistan that the Union of India can succeed in the contention it has put forward, 
viz. that under this Order the liability has devolved upon the Dominion of Pakistan 


m 
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and the Union of India is no longer liable. We have to construe the expression “a 
contract exclusively for the purposes of the Dominion of Pakistan” with reference 
to the facts in this particular case. The fact on which the Union of Indis relied in 
order to put forward this contention was that the goods covered by the contract 
were on August 15, 1947, lying at Lahore, and what has been pressed upon us by the 
Attorney General is that if the goods were lying at Lahore on P aros 15, 1947, then 
the contract in respect of these goods must be a contract for the exclusive purpcses of 
the Dominion of Pakistan. Let us examine this argument. If the goods were lying 
at Lahore on August 15, 1947, then undoubtedly by reason of art. 6 the 
goods would be under the control of the Dominion of Pakistan and 
the control contemplated by that article as already explained would be 
the control that an owner would have over goods belonging to ba. Therefore, we 
have here, if the allegation of the Union of India is correct, a contract in respect of 
goods belonging to the Dominion of Pakistan. Can it be said that a contract in 

respect of goods belonging to the Dominion of Pakistan is a contract for the exclusive 
purposes of that Dominion ? It is clear from the language used in art. 8 that the test 
to be applied with regard to this contract is not whether the contract was for the 
purposes of the Dominion of Pakistan at the date when it was made. Hx hypothesi 
that test is clearly inapplicable. All contracts contemplated by art. 8 must be con- 
tracts which when made were made by undivided India by the Governor General in 
Council. The test that must be applied is an artificial test and the test may be 
either, if the contract had been entered into on August 15, 1947, whetherit would have 
been a contract for the purposes of the Dominion of Pakistan, or, if the Dominion 
of Pakistan had been in existence when the contract was entered into, whether it 
would have been & contract for the purposes of Pakistan. It is difficult for us to 
understand how it is pose to argue that when a State or a Dominion enters into a 
contract in respect of property or goods belonging to it, it is not a contract for the 
purposes of that State or Dominion. Sir Jamshedji contends that “for the purposes" 
must be construed to mean “a contract which enures for the benefit of a particular 
Dominion”. In our opinion that is not at all the proper test. Once it is conceded 
that property belongs to a particular State or Dominion and the State or the Dominion 
enters into a contract with a third party in respect of that property or goods, then 
the contract in its very nature is for the purposes of that State or Dominion. Article8 
introduces a legal fiction and converts by that Jegal fiction a contract which was 
originally entered into by the Governor General in Council to & contract for the 
purposes of one Dominion or the other. 

It is interesting to look at the Government of India Act which was undoubtedly 
before the draftsman of the Independence Act, and we have similar language used in 
s. 175 of that Act. The draftsman of the Government of India Act also had asimilar 
problem to face as the draftaman of the Independence Act. As it is well known, the. 
Government of India Act, 1935, sought toset upa Federation aud various Provinces in 
Tndia as constituent units, and the problem that the draftman of the Act of 1935 
had to face and surmount was to divide property and assets which originally belonged 
to the Government of India as a unit between the Federation and the Provinces, and 
turning to s. 175 we find that it was provided that 

“The executive authority of the Federation and of a Province shall extend to the grant, salo, 
disposition or mortgage of any property vested in His Majesty for the purposes of the Government 
of the Federation or of the Province, as the case may be, and to the purchase or acquisition of 
property on behalf of His Majesty for those purposee respeotively, and to the making of contracts.” 
Therefore, there also the property which was originally vested in His Majesty had to 
be distributed between the Federation and the Provinces from the point of view of the 
purposeg for which the taap was meant, either for the purposes of the Federation 
or for the purposes of the Province. Similarly under the Independence Act all 
property, immoveable or moveable, was distributed between the two Dominions and 
the contracts relating to these properties were also divided in a similar way, and 
therefore when art. 8 refers to "purposes of the Dominion,” the expression is used in a 
very wide connotation and not in a narrow restricted sense as suggested by Sir 
Jamshedji. 

Therefore, in our opinion, on & true construction both of the Independence Aot 
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and the Indian Independence (Rights, Property and Liabilities) Order, it is clear that 
when it is found that there were goods originally belonging to the Government of 
India lying at a place which formed part of the Dominion of Pakistan on August 15, 
1947, those goods fell under the control of that Dominion and that Dominion was 
entitled to exercise rights of ownership with regard to those goods, and it is equally 
clear that when a contract had been entered into with respect to those goods prior 
to August 15, 1947, all liability in respect of that contract devolved upon the Domi- 
nion of Pakistan, and any rights that a citizen in India had in respect of that contract 
could only be asserted against the Dominion of Pakistan and not against the Union 
of India. If that be the true position, then in respect of these goods which were the 
subject-matter of the contract, if they were lying in Lahore on August 15, 1947, 
then the rights of the plaintiffs under these contracts could only be litigated against 
the Dominion of Pakistan and not the Union of India. The claim ot the plaintiffs 
is founded upon the contract, the claim that they make is under the contract, and the 
liability of the other contracting party is also under the contract. Before August 15, 
1947, it would have been the Government of India as it was then constituted which 
would have been liable to make good to the plaintiffs the money which they had 
paid under the contract. After August 15, 1947, if the goods which the Government 
had to deliver to the plaintiffs were in Pakistan, then by the legal fiction evolved by 
art. 8 (1) (a) of the Order it is the Dominion of Pakistan that has to discharge that 
liability. 

Now, a difficulty has arisen in this case by reason of the fact that the true legal 
position was not properly appreciated in the Court below. As I have pomted out, 
there is a specific averment in the written statement of the Union that the goods 
covered by the contract were lying at Lahore on August 15, 1947. The importance of 
this averment will be realised in view of what we have just stated. The whole argu- 
ment of the Attorney General before us has proceeded on the assumption that because 
the goods were lying in Lahore on August 15, 1947, by reason of art. 4 they fell under 
the control of the Dominion of Pakistan, and by reason of art. 8 the Dominion of 
Pakistan became liable in respect of any amount due by the plaintiffs under that 
contract. Although this averment was made in the written statement, no issue was 
raised in the Court below. The only evidence on the‘record to which our attention 
has been drawn is arf admission made by the Attorney General on which herelies and 
that ie to be found in a letter written by the plaintiffs on October 17, 1947. In that 
letter the plaintiffs wrote to the Textile Commissioner of Bombay that 


“as the goods of the abovementioned sale note are lying at Lahore where, on account of the 
circumstances prevailing at present delivery cannot be had requested you in our said previous 
communication kindly to bring the goods of the said sale note to Bombay where we have deli- 
very thereof or in the alternative to grant us other goods instead.” 

The Attorney General wants us to read this admission coupled with the oral evidence 
given in the Court below and that is that on August 10, 1947, a representative of the 
Textile Commissioner and the plaintiffs saw the goods in Lahore, and the Attorney 
General says that this clearly establishes that the goods which were in Lahore on 
August 10, 1947, and seen by both the representatives of the parties continued to 
remain there til! October 17, 1947. Now, although the correspondence between the 
parties was put in, we do not find that the defendant placed any reliance upon this 
admission, and as I said before, really the attention E the parties was nob focused 
upon this aspect of the case at all. I do not think it would be fair to the plaintiffs 
to allow the defendant to make capital of this stetement in the letter of October 17, 
1947. After all, it is well known what troubles there were in the Punjab after 
August 15, 1947, and it is impossible to believe that when the plaintiffs wrote this 
letter on October 17, 1947, they could have had any personal knowledge ofthe fact 
that the goods were still lying in Lahore on that date. Sir Jamshedji says it might 
well be that the goods were destroyed in the riots that were raging in Lahore, not 
only subsequent to Áugust 15, 1047, but even before that date, and Sir Jamshedji 
says that on the record there is really no definite evidence as to whether the goods 
were lying in Lahore on August 16, 1947. I think there is force in Sir Jamshedji's 
contention, and we should remand this matter to the Court below for a proper and 
explicit finding on evidence properly led aa to whether the goods were or were not 
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lying in Pakistan on August 15, 1947. It would be open to thelearned Judge below 
to find that the goods were lying in Lahore on August 15, 1947, or that they were 
destroyed prior to August 15, 1947,'or that they had been transferred from Lahore to 
some other place which waa in the Union of India. If the finding of the learned 
Judge is in favour of the plaintiffs, then the matter does not necessarily end there 
because the Attorney General reserves to himself the right of contending that even 
though the goods might not be in Pakistan on August 15, 1947, even though they may 
have been destroyed prior to August 15, 1047, and even though they might be in the 
Union of India prior to August 15, 1947, still under the Independence Aot and under 
the Order made there is no liability devolving upon the Union of India. Tf, on the 
other hand, the learned Judge finds on the evidence that the goods were in Pakistan 
on August 15, 1047, then in the view that we have taken of the law the plaintiffs’ 
suit must clearly fail and will have to be dismissed. 

We would, therefore, send the matter down.to the learned Judge and direct him 
to try the following issue : f 
“Whether the goods covered by the three sale notes were lying in the territory constituting 
the Dominion of Pakistan as constituted by the Independence Act onthe 15th August 1947 ?"' 
The Attorney General gives up all the other issues. Costs reserved. 


Case remanded, 
Attorney for appellant: M. V. Jayakar. 
Attorneys for respondent: Malvi, Ranchhoddas & Cv. 





INCOME-TAX REFERENCE. : 


‘Before the How ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Tendolkar, 


MOTE SHAH & CO.. KARAD v. COMMISSIONER OF INCOME TAX, BOMBAY 
. SOUTH, BOMBAY.* 

Indian Income-taz Rules, 1922, r. 2 (c)-—Indtan Income-taz Act, (XI of 1922), Secs. 26A, 33— 
Application made by assesses under r. 2 (c) —Appellate Assistant Commissioner making no order 
on application —Appeal to Appellate Tribunal —Whether Appellate Tribunal can judicially 
correct Appellate Assistant Commissioner for refusal to make order on application under 
r. 2 (c). 

In an appeal to the Appellate Tribunal against an assessment order by the Appellate 
Assistant Commissioner it is competent to the appellant to make a grievance of the fact that 
the Appellate Assistant Commissioner had passed no orders on an application made to 
hirn for permission under r. 2 (c) of the Indian Income-tax Rules, 1922. 

Morn Shah & Co., Karad (assesses), was an unregistered firm consisting of two 
partners, Mote and Shah, each having an eight anna share. On March 23, 1949, 
Mote took over the business of the firm, which was in kirana and grains, the other 
partner Shah having gone out. 

The assessee was assessed on January 4, 1950, in the sum of Rs. 49,782, for the 
assessment year 1949-50, the previous year being 8. Y. 2004 corresponding to 
November 13, 1947, to November 1, 1948. 

; The agsessee appealed to the Appellate Assistant Commissioner. While the appeal 
was pending before him, the assessee made an application to the Appellate Assistant 
Commissioner for permission to make an application to the Income-tax Officer under 
8. 26 A of the Indian Income-tax Aot, 1922, for registration of the partnership. The 
Appellate Assistant Commissioner did not pass any order onthis application, but he 
reduced the assessed income to Rs. 43,351. Harned income relief was given to the 
extent of Rs. 4,000. The assessee thus came to be assessed on an income of 
Rs. 39,351 and the tax, both income-tax and super-tax, came to Re. 11,917-11-0. 
This tax was sought to be recovered from Mote. 

On appeal to the Appellate Tribunal the assessee contended that under s. 26 (2) 
of the Act Shah and Mote should have been separately assessed in respect of the 


* Decided March 27, 1952. Income-tax Reference No. 36 of 1951. 
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income of the firm during 8. Y. 2004. The action of the Appellate Assistant Com- 
missioner in not, passing an order on the assessee's application was also one of the 
grounds of appeal. 

The tribunal held that an order under r. 2(c) of the Indian Income-tax Rules, 1922, 
that might be passed by an Appellate Assistant Commissioner was not appealable, 
with the result that no relief was given to the asseasee firm. The Tribunal dismissed 
the appeal observing as follows :—: 

“The next contention of Mr. Joshi is that the Appellate Assistant Commissioner should have 
given permission to the aaseaseo under r. 2 (c) of the Income-tax Rules, 1022, It appears that an 
application was made to the Appellate Assistant Commissioner. No order, however, was passed 
on this application by the Appellate Assistant Commissioner. No appeal, however, liea to the 
Tribunal against an order passed by the Appellate Assistant Commissioner under r. 2 (c). The 
Tribunal has held so in quite a number of cases. An appeal lies to the Tribunal against an order 
passed by the Appellate Assistant Commissioner under s. 31 of the Indian Incom-tax Act. The 
order that the Appellate Assistant Commissioner may have passed under r. 2( c) is not an order 
under s. 31 of the Act.” 


The following questions of law were referred to the High Court :— 

(1) Whether on the true interpretation of s 26 (2) of the Indian Income-tax Act was the 
Income-tax Officer bound to make separate assessments on the partners Mote and Shah for the 
assessment year 1949-50 7, 

(2) Whether, if an Appellate Assistant Commissioner does not pass any order on an applica- 
tion made for permission under r. 2 (c) of the Indian Income-tax Rules, 125 an appeal lie: to the 
Appellate Tribunal ? 


The reference was heard. 


J. P, Pandit, for the applicant. 
C. K. Daphtary, Solicitor General, with G. N. Joshi, for the Commissioner. 


CmaaGLA C. J. The firm of Mote Shah & Co., which was an unregistered firm, was 
assessed to tax for the assessment year 1949-50. The asseasee appealed against the 
order of the Income-tax Officer to the Appellate Assistant Commissioner. While the 
appeal was pending befcre him the assessee applied for permission to make an applica- " 
tion to the Income-tax Officer under s. 26A for registration of the partnership. No ~ 
order was made by the Appellate Assistant Commissioner on this application and the 
Appellate Assistant Commissioner passed his final order reducing the assessment made 
by the Income-tax Officer. From that decision an appeal was preferred to the 
Appellate Tribunal. Before the Appellate Tribunal the assessee made a grievance 
of the fact that no order on his application had been made by the Appellate Assistant 
Commissioner. The Tribunal took the view that it was not competent for it to consi- 
der the grievance of the assessee and disposed of the appeal by confirming the order of 
assessment made by the Appellate Assistant Commissioner, and the real question that 
arises on this reference is whether the Appellate Tribunal had the jurisdiction to 
consider the grievance made by the assessee. 

Now, when an assessment is made bv the Income-tax Officer under s. 23, what he 
does is to determine the tota] income of the assessee and also the sum payable by the 
assessee, and in deciding the sum payable by the assessee he has to determine the status 
of the assessee. In the case of a firm he has to decide whether the assessee has to pay 
the assessment as aregistered firm or an unregistered firm. The consequences of this 
decision arevery important, because if the assesseeie an unregistered firm, the agsess- 
ment is made on the firm itself and the tax is payable by the firm, whereas if the 
agsessee is a registered firm, the assessment is not made on the firm but on the part- 
ners constituting the firm, and the share of profit or logs ot the partner in the firm is 
included in the individual assessment of the partners. Therefore, when in this case. 
the Income-tax Officer passed his assessment order, he rightly assessed the assessee 
88 an unregistered firm, as the firm had not been registered under s. 26A of the In- 
come-tax Act. When the assessee went to the Appellate Assistant Commissioner, he 
made an application under r. 2(c) of the Indian Income-tax Rules and that rule 
provides that an application under s. 26A shall be made with the permission of the 
Appellate Assistant Commissioner hearing an appeal under s. 30 of the Act before the 
assessment is confirmed, reduced, enhanced or annulled. The object of framing this 
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rule is obvious. Ifa firm has not been registered by the Income-tax Officer and the 
assessment order goes under appeal to the Appellate Assistant Commissioner, & 
locus penitentiae is given to the unregistered firm before the final order is made by the 
Appellate Assistant Commissioner. He may obtain leave from the Appellate Assis- - 
tant Commissioner to make an application to the Income-tax Officer. If on that 
application an order is made by the Income-tax Officer registering the firm, then the 
appeal before the Appellate Assistant Commissioner would proceed on the basis of 

. the assessee being a registered firm and not an unregistered ae and as pointed out 
rein consequences would follow upon this order being made by the Income- 
tax Officer. 

Tn this case it is indeed curious that the Appellate Assistant Commissioner should 
have made no order whatever on this application made by the assessee. The 

_ Solicitor General has been at pains to point out to us that the application was bad, 
that it was not maintainable, and that it suffered from several defects. We are not 
concerned with the merits of that application. It is surprising that a judicial officer 
exercising statutory powers should not have taken the trouble to make up his mind 
one way or the other as to what was to be the fate of this application made by the 

o. aasessee. To the assessee the importance of this application was very considerable 
and he had a right to expect a decision from the Appellate Assistant Commiasioner. 
Therefore, there can be no doubt that the Appellate Assistant Commissioner was 
entirely in error in not disposing of this application. But the question is, what is the 
remedy of the assessee when the Appellate Assistant Commissioner refuses to dis- 

1 charge the statutory functions as laid down in r. 2 (c). The Solicitor General has 
-, suggested that he can be called to order by the Central Board of Revenue to which 
;~ the Appellate Assistant Commissioner is subordinate, or even an application may be 
made br mandamus against the Appellate Assistant Commissioner. Whether 

~ those remedies are open to the assessee or not, the question that we have to consider 
2 is whether when the Appellate Assistant Commissioner refuses to make an order on an 
"4 application made under r. 2 (c), he could be judicially corrected by the Appellate 
Tribunal. The Solicitor General has drawn our attention to the fact that no appeal 

` is provided from the order of the Appellate Assistant Commissioner granting or 
«refusing permission to the assessee under r. 2(c). We are not concerned in this 

: reference with what would be the position if permission had been refused by the 
Appellate Assistant Commissioner. We are concerned with the narrow question as to 
ether the Appellate Tribunal has any power given to it under the statute judicially 

" to correot the A opdit Assistant Commissioner when he refuges to make an order 
on an application made to him under r. 2(c). 

Now, the powers of the Appellate Tribunal are very wide. Under s. 33(4) it is 
provided that the Appellate Tribunal may, after giving both parties to the appeal an 
opportunity to be heard, pass auch orders thereon as it thinks fit and shall communi- 
cate any such orders to the assessee and to the Commissioner. It is contended by the 
Solicitor General that the powers that the Appellate Tribunal can exercise under this 
provision are powers which are necessary for the purpose of disposing of the appeal, 
and all that the Tribunal was concerned with in the appeal was whether the assess- 
ment order made by the Appellate Assistant Commissioner was a proper order or not. 
The Solicitor General says that refusal to make an order under r. 2 (c) had no bearing 

. whatever on the merits of the assessment order. That contention in our opinion is 
unsound. As we pointed out before, an assessment consists of the ascertainment 
of the total income and the determination of the liability to pay. In refusing to make 
an order on the application under r. 2(c) the Appellate Assistant Commissioner de- 
prived the assessee of an opportunity of obtaining the status of a registered partner- 
ship. If the permission had been granted and the order had been made by the In- 
come-tax Officer registering the partnership, the status of the asseasee would have 
been changed and the assessment would have been different. Therefore, the grievance 
that the assessee can make before the Tribunal is that the assessment order passed 
by the Appellate Assistant Commissioner was bad inasmuch as it was passed before 
his application under r. 2 (c) had been disposed of. Therefore, the grievance that the 
assessee is making with regard to the non-disposal of the application by the Appellate 
Assistant Commissioner affecte the merits of the assessment order and it would be 
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quite competent to the Appellate Tribunal to direct that the assessment order should 
be get aside and the matter should go back to the Appellate Assistant Commissioner 
to dispose of the application of the assesses before he passes the final assessment 
order. 

We should be very reluctant to take the view that an Appellate Assistant Commis. 
sioner exercising judicial functions cannot be judicially corrected by a higher judicial 
Tribunal when obviously and unjustifisbly he acts contrary to the rules framed under 
the Indian Income-tax Act. The question framed by the Tribunal does not really 
bring out the real point of law which we have to decide in this reference. The 
question suggested by the Tribunal is whether if an Appellate Assistant Commissioner 
does not pass any order ov an application made for permission under r. 2(c) of the 
Indian one Rules, 1922, an appeal lies to the Appellate Tribunal. That is 
not the question. It is not the contention of the assesses that an appeal lies from 
a refusal on the part of the Appellate Assistant Commissioner to pass an order on an 
application under r. 2(c). What the assessee contends is that he is entitled to make 
a grievance of this fact when he has made a proper appeal under s. 33 against the 
assessment order passed bythe Appellate Tribunal. We will, therefore, reformulate 
the question and the question when reformulated will be "whether in an appeal 
against an assessment order by the Appellate Assistant Commissioner it is competent 
to the appellant to make a grievance of the fact that the Appellate Assistant Com- 
missioner had passed no orders on an application made for permission under r. 2(c) 
of the Income-tax’ Rules, and having reformulated the question we will answer the 
question in the affirmative. 

Another question was also tramed by the Tribunal which is question No. 1. 
That has been withdrawn by the assessee. 

No order as to costs. 

Answer accordingly. 

Attorney for applicant : J. P. Pandit. 

Attorney for Commissioner: N. K. Petigara. 





Before the Hon bie Mr. M. O. Ohagla, Chief Justice, and Mr. Justice Tendolkar. 


LALBHAI DALPATBHAI SETH v. COMMISSIONER OF INCOME-TAX, 
BOMBAY NORTH, KUTCH & SAURASHTRA, BARODA.* 


Indian Income-taz Act (XI of 1922), Sec. 8—Interest on securities when becomes income—Expresston 
“receivable” in section whether means "capable of being received’’—Oonstruction. 
Under s. 8 of the Indian Income-tax Act, 1922, interest on securities only becomes income 
when it is actually received and not when it is due or capable of being received by the assessee. 
Per Chagia O. J. :—Beotion 8 was enacted to provide that tax was payable not on the 
actual amount received by way of interest on securities, but on the amount to which the 
&ssessee was entitled on the face of the securities. Therefore, the Legislature had to draw a 
distinction between the amount actually received and the amount which was receivable 
according to the tenor of the securities, and it is from that point of view that the expression 
“receivable” has been used by the Legislature. 
St. Lucia Usines and Estates Co, v. St. Luota (Oolonial Treasurer)! and Arunachalam ' 
Ohetityar & Son v. Comm. of Inc.-Taz, Madras,’ referred to. 


LaraHar Dalpatbhai (aesessee) was a Hindu undivided family. The assessment 
year was 1046-46. The relevant accounting year was samvat 2000, i.e., commencing 
from October 30, 1943, to October 17,1044. The head office of the assessee was 
situated in Ahmedabad and there was a branch in Bombay. A consolidated account 
for the two branches was prepared by the assessee in respect of his various activities. 
One of the sources of income was interest on 5 per cent. 1945-55 tax-free war loan of 
the face value of Rs. 14 lacs. Interest on these securities was payable on April 15, 
and October 15, every year. These securities were lodged with the Imperial Bank 
of India. October 15, 1944, happened to be a holiday. Ootober 16 was a working day 


* Decided, March 27, 1952. Tnoome-tax 1 [1924] A. C. 508, 512. 
Reference No. 88 of 1951. 2 (1936) 31. T. R. 464, F.B. 
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and October 17 and 18 were again Diwali holidays. The Imperial Bank collected 
the interest in respect of this half year on October 21, 1944, and credited it to the 
assessee’s account in the bank pass-book on the same date. The assessee, however, 
passed the corresponding entries in his books of account on October 25, 1044. This 
half yearly income falling due for payment on October 15, 1044, was treated by the 
Income-tax Department as income of the assessment year 1945-46. 

The assessee relied upon s. 8 of the Indian Income-tax Act and contended that the 
word “receivable” in this section meant “received” and as the interest was credited 
by the bank to the asseasee’s account on October 21, 1944, it should be treated as the 
income of the year in which this date fell, i.e. assessment year 1946-47. The Tribunal 
- held that the interest was receivable by the assessee on October 16, which was a 
' working day, and, therefore, it was the income of the year in which this date fell 
ie, the accounting year relevant to the assessment year 1945-40. The Tribunal in 
its order observed as follows :— 

‘‘,..the wording of the section appears tome to be very olear. The word ‘receivable’ 
means “capable of being received”. Normally, therefore, the interest was capable of being re- 
ceived on October 15, but ıt happend to be a holiday. October 16 was a working day and the 
aggeasee’s bankers with whom the securities were lodged, could have received the money on that 
date. For reasons best known to the bank it was not able to collect the interest till as late as 
October 21. It cannot, therefore, be said that the mterest on the securities did not become re- 
ceivable before the close of the year of account, i.e., October 17, 1944. Ordinarily even if a pay- 
ment fell due for payment on a Sunday the interest would have accrued on that date. In the 
present case, however, October 16 being a working day, at best the assesses can say it became re- 
ceivable on the 16th.” 

The following question of law was referred.to the High Court :— : 

“Whether on the facts and ciroumstances of the case the half yearly interest amounting to 
Rs. 35,000 which fell due for payment on October 15, 1944, waa the income of the assessment year 
1945-46 or 1946-47 1?" 


The reference was heard. 


R. J. Kolah, for the applicant. 
C.K. Daphtary, Solicitor General, with G. N. Joshi, for the respondent. 


CHaGLA C.J. A very interesting question arises on this reference as to the proper 
construction to be placed on thé expression “receivable” used in s. 8 of the Indian 
Income-tax Act. The aesessee is a Hindu undivided family and we are concerned 
with the assessment: year 1945-46. The relevart account year was samvat 2000, the 
corresponding English dates being October 30, 1943, to Ootober 17, 1944. One of the 
sources of income of the adsessee was interest on 5 per cent. 1945- 55 tax-free war loan of 
the face value of Rs.14 lacs. Interest on thesesecurities was pdyableon April 15 and 
October 15 every year.’ These securities were lodged with the Imperial Bank of 
India. October 15, 1944, was a holiday. October 16 was a working day, and 
October 17 and 18 were again Divali holidays. The Imperial Bank collected the 
interest in respect of this half year on October 21, 1944. The Income Tax Department 
treated this half yearly income which waa received by the Imperial Bank on October 
21, 1944, as the income of the assesses for the assessment year 1945-46. ' The conten- 
tion of the assesses was that this income should be included in the assessment year 
' 1946-47. The Tribunal has accepted the contention of the Commissioner and rejected 
the contention of the assessee. 

Now, turning to s. 8, it provides that the taxshall be payable by the assessee under 
the head "'Laterest on securities” in respect of the interest receivable by him on 
any seourity of the Central Government or of thé State Government, and the view 
taken by the Tribunal is that “receivable” does not niean “received” but means 
“capable of being received", and the contention is that although the interest might 
have been in fact received on October 21, it was capable of being received on 
October 15 and therefore the income im respect of this head must be taxed in the 
assessment year 1945-46 and not 1946-47. On a first impression there seems to be 
considerable force.in the contention of the Department. Undoubtedly the language 
used by the Legislature is “receivable” and not “‘receivea” and we are asked to draw 
the necessary inference that the Legislature was attempting to tax interest on secu- 
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rities not when it was received but when it was capable of being received. But when 
one looks a little more closely into the scheme of the Act, it is clear that “receivable” 
in this case does not mean ‘‘capable of being received”. Section 8 was enacted to provide 
that tax was payable not on the actual amount received by way of interest on secu- 
rities, but on the amount to which the assessee was entitled on the face of the seou- 
rities. Therefore, the Legislature had to draw a distinction between the amount 
actually received and the amount which was receivable according to the tenor of the 
securities, and it is from that point ot view that the expression “receivable” has been 
used by the Legislature. When we turn to s. 18, it provides for deduction of tax at 
source. Sub-section (3) provides that the person responsible for paying any income 
chargeable under the head “Interest on securities" shall, at the time of payment, 
deduct income-tax on the amount, of the interest payable at the maximum rate. 
Therefore, the liability cast upon the person paying interest to deduct tax is at the 
moment of payment. Sub-section (4) of that section provides that all sums deducted 
in accordance with the provisions of this section shall, for the purpose of computing 
the income of the assesses, be deemed to be income received. Here again, it is only 
when sums are deducted under sub-s: (3) and they are only deducted at the time of 
payment of interest, that those sums become the income of the assessee and are deem- 
ed to be income received by him. Under sub-s. (7), if there is a defeult on the part 
of the person who has to pay interest in deducting the tax, he is deemed to be the 
assessee in default in respect of the tax. So this liability is also imposed when a 
default is committed at the time of the payment of the interest. Section 19 makes the 
income-tax payable by the assessee direct when it has not been deducted in accordance 
with the provisions of s. 18, in other words, when income-tax has not been deducted at 
the time of the payment of the interest to the assessee. What is more important is a 
consideration ab the charging seotion,s.4 of the Act. Seotion 8 after allis a machinery 
section. It provides the mode of computation of income under a particular head. 
But before anything can become income liable to tax, it 1nust fall under s. 4, and the 
question is, when does interest on security become income liable to pay tax. Until 
it becomes income it cannot attract any tax to it. 

Now, two views are possible. It may be contended that interest on security is not 
income until it is received and becomes liable to tax under s. 4 (1) (a). The other 
view is that interest on security accrues or arises |bo the assessee at the date when 
interest becomes payable and is liable to tax under s. 4 (7) (b). We have the very 
high authority of the Privy Council in St. Lucia Usines and Estates Co. v. St. Lucia 
(Colonial Treasurer!) that the words “income arising or accruing” are not equivalent 
to the words "debts arising or accruing”, and their Lordships point out that there 
must be a coming in to satisfy the word "income". Therefore, if there is a debt due or 
if there is a debt arising or accruing, itis pot income which arises or accrues. There- 
fore, if the contention of the Department is that interest was due by the Government 
to the assessee, the mere fact that that debt was due did not make the debt the income 
of the assessee. Till the debt came in it did not become income, and therefore in the 
case of a debt it only becomes income when it has been paid and received by the 
assessee. Therefore, although on October 15 the debt was due by the Government 
and the Government were hable to pay interest to the assessee, that debt did not 
become the income of the assessee till it was discharged and received by the assessee 
which was on October 21, 1944. In that particular case to which refereace has just 
been made, the appellants sold their property in Ludia and interest had to be paid 
upon part of the purchase price. This was to be paid in 1921, but it was not paid, and 
the question arose whether the appellants were liable to pay income-tax on the in- 
terest not received by them in the year 1921. It is true that in this case not only the 
debt was not paid in 1921, but the debtor was not in a position to pay the debt and 
refused to pay it. It may be said that in this particular case there was no unwillinguess 
on the part of Government to pay interest due by them on October 16. But in 
our opinion that is not the point on which the case in the Privy Council can be distin- 
guished. The real ratio of that decision is that a debt due is not the same as income 
accruing or arising within the meaning of the Income-tax Act. 

There is also a decision of the Madras High Court in Arunachalam Chettiyar & Son 

1 [1924] A. C. 608, 612. 
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v. Comm. of Inc. Tax, Madras.! There the assessee was entitled to receive interest 
on his securities on March lo. He sold the securities on March 30 without having 
colleéted the interest and he sold the securities at a premium taking intp considera- 
tion the interest to whioh he was entitled and which he had not collected, and the 
question was whether this premium must be considered as interest on securities 
taxable under s. 8 or income taxable under s. 10, and a full bench of the Madras 
High Court held that the sum in question was the receipt from the assessee's business 
which should be brought into computation of his income taxable under s. 10. It is 
clear that if the Solicitor General's contention were correct, then as interest had 
become due on March 15 and as at that date the assessee was the holder of 
Government securities, the interest on securities would have been his income under 
8. 8. 

The Tribunal has taken the view in their order that in the past the assessee had 
maintained the mercantile system of accounting and that is one reason why in the 
opinion of the Tribunal the assessee is liable to pay tax on the interest when it becomes 
due and not when it is actually received. With respect to the Tribunal, the error 
which it has fallen into is in overlooking the provisions of s. 13. Under that section 
a method of accounting may be employed by an assessee for the purposes of ss. 10 
and 12, and if a method is adopted which is known as the mercantile method, then 
his income would be assessed on that basis. In other words, a merchant may employ 
the mercantile method aud compute his income on the basis of debts due and liable 
to be paid rather than the cash method by which he would show his income in accor- 
dance with moneys actually received by him. When the first method is adopted, the 
liability to pay tax would be on the accrual basis and not on the receipt basis. But 
it must nob be forgotten that s. 13 only applies to ss. 10 and 12. There can be no 
mercantile method basis as far as s. 8 is concerned. As far as s. 8 is concerned, in- 
terest on securities only becomes income when itis aetually received and not when 
it is due or capable of being received by the assessee, 

The result, therefore, is that we must answer the question submitted to ur as 
follows : "Assessment year 1946-47." Commissioner to pay the costs. 

Answer accordingly. 
Attorneys for applicant: Daphiary, Ferreira & Diwan. ' 
Attorney for respondent: N. K. Petigara. ' 


Before the Hon'ble Mr. M. O. Chagla, Ohief Justice, and Mr. Justice Tendolkar. 


RAJA BAHADUR MUKUNDLAL BANSILAL v. THE COMMISSIONER OF 
INCOME.TAX-—EXCESS PROFIT TAX, BOMBAY CITY.* 

Indian Income-tax Act (XI of 1922), Seo. 10 (2) (xi)—Allowable deduottons— Writing off of bad 
debt or loan by assessee aa irrecoverable— Whether necessary for assesses to satisfy $noome-tax 
authorities that such debt or loan became irrecoverable in year of account. A 

In order to be entitled to a deduction under s. 10(2)(æi) of the Indian Income-tax Aot, 
1922, one of the conditions is the writing off ‘of the bad debt or the loan which has become 
irrecoverable; but it is not sufficient. The assessee must satisfy the Income-tax Officer 
that in fact the debt or the loan became irrecoverable in the year of account. Therefore 
it is open to an Income-tax Officer to disallow a claim under that section on the ground that 
the loan had become irrecoverable in a year of account earlier than that in which it was 
written off. 

Income-Taza Commissioner v. Chiinavis?, followed. 


Oxu Raja Bahadur Mukundlal Bansilal (assessee) who was a money-lender, 
on October 28, 1936, agreed to advance to one Niranjan Prakash a sum not exceeding 
Rs. 40,000 for the completion of a motion picture, called the “Path of Glory" which 
was being produced by Niranjan Prakash. Niranjan absconded in 1937 and the 
b. was got completed by the assessee. It was approved by the Board of 

ensors in 1938. 


1 (1935)8 I. T. R. 464, y. B. 2 (1932) L. R. 59 I. A. 290, 
“Decided, March 28, 1952. Income-tax 8.0, 84 Bom. L. R. 1071. 
Reference No. 40 of 1951. 
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On April 16, 1941, the assessee entered into an agreement with one Garcher. 
Garcher was to improve the picture, ete. at his own cost, not exceeding Ra. 2,500. 
After the picture was improved and publicised, Garcher was to exploit the picture 
under the terms contained in the agreement. In S. Y.:1994 (November 4, 1937, to 
October 23, 1938) the total receipts amounted to Rs. 8,280. In S. Y. 1995 (October 
24, 1038, to November 11, 1939), the total receipts amounted to Rs. 1,462. InS. Y. 
1996 (November 12, 1939, to October 30, 1940), the receipts amounted to Rs. 26, 
presumably on account of the exhibition of the picture in an earlier year. There were 
no receipts in S. Y. 109 7*(October 31, 1940, to October 20, 1941). There were re- 
ceipts amounting to Rs. 206 in S. Y. 1998 (October 21, 1041, to November 8, 1942), 
presumably on account of the earlier exhibition of the picture. There were no re- 
ceipts in S. Y. 1999 (November 9, 1942, to October 29, 1943). On October 11, 1944,, . 
the assessee sold 4 positives of the picture for a sum of Rs. 850, the negatives having 
been destroyed in a fire a few days earlier. The assessee then wrote off the balance 
due to him and claimed it as a deduction under s. 10 (2) (zi) of the Indian Income:tax 
Act. No interest was added to the amount outstanding at the end of each year. 

Two contentions were raised before the Appellate Tribunal; (1):the loan advanced 
by the assessee to Niranjan Prakash was made in the course of the assessee's money- 
lending business, (2) the loan had beoome only irrecoverable in the year of account, 
that is to say, S. Y. 2000. 

The Appellate Tribunal in referring the case to the High Court, observed : i 

Whether or not a loan made by a money-lender is a loan made in the course of his business 
is ordinarily a question of fact, and go also whether or not a particular loan became irrecoverable 
in the year of the acoount. Section 10 (2)(s$) cannot be said to be very happily drafted. It 
appears that itis interpreted in the light of the decisions of their Lordships of the Privy Council in 
0.1. T. C. P. & Berar v. Sir S. M. Ohitnavis (6 L T. C. 458). Section 10(2)(zi) provides for (1) bad 
and doubtful debts, and (2) loans advanced by a money-lender in the ordinary course of his business. 
In regard to what are called trade debts, provision is made for bad and doubtful debts. There 
is no similar provision about doubt in the ease of loans made by & money-lender. Frequently, 
questions arise whether an assessee should write off a doubtful debt or should wait till it becomes 
bad. Sometimes, the asseasees are told that inasmuch as the debt was doubtful in an earlier 
year, the claim under a. 10(2)(zi) should have been made in the.year in which it became doubt- 
ful. Does s. 19(2)(zi) contemplate that the first atep to be taken under it is a write-off, either 
in connection with bad and doubtful debts or in connection with a money-lender's loan, as 
the case may be, and the next step for the Income-tax Officer to estimate what portion of the 
amount written off he considers to be irrecoverable ? In other words, is it open to an Income-tax 
Officer to say that a particular debt became bad and doubtful in an earlier year or a particular 
loan became irrecoverable in an earlier year before it waa written off. It is to resolve this diffloulty 
that this case has been primarily referred to the High Court. 

The following questions of law were referred to the High Court :—  , i 

(1) Whether the monetary transaction of the aasessee with Niranjan Prakash was a loan 
made by the assessee to Niranjan. Prakash in the course of his money-lending business ? 

(2) If the answer to the firat question be in the affirmative, whether on the true interpre- 
tation of a. 10(2)(ai) of the Indian Income-tax Aot, it is open to an Income-tax Officer to dis- 
allow a claim under that section on the ground that the loan had become irrecoverable in a year 
of account earlier that that in which it was written off ? . 

(8) Whether there was material on which the Tribunal could have come to the conolusion 
that the loan to Niranjan Prakash had become practically irrecoverable in 8. Y. 1997, if not 
earlier ? 


The reference was heard. 


Sir Jamshedjt Kanga, for the applicants. 
C. K. Daphtary, Solicitor General, with G. N. Joshi, for the respondent. . 


Omagua C.J. Thisreference raises a question as to the interpretation of s. 10 (2) (a3) 
of the Income-tax Act. We entirely agree with the Tribunal when it takes the 
view that this particular clause has not been very happily drafted. If anything, the 
Tribunal has used very moderate language in considering the wording used by the 
Legislature. But, we have to construe it as we find it, and when we turn to that 
clause, it deals with a deduction under s. 10 (2) ; and the deduction, in case of a person 
who is doing business, and whose accounts are not kept on cash basis, is 

L. B.—87 
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“such sum, in respect of bad and doubtful debts,....as the Income-tax Officer may esti- 
mate to be irrecoverable but not exceeding the amount actually written off as irrecoverable in ' 
the books of the asseasee ;" . d 


It is difficult to understand what distinobión is sought to be made between bad and 
doubtful debts ; but the difficulty and ambiguity is cleared by the fact that whether 
the debt is bad or doubtful, it must in the estimate of the Income-tax Officer be 
irrecoverable. Therefore, in the case of persons doing business, and whose accounts 
are not kept on cash basis in order to be entitled to a deduction under s. 10 (2) (æi) 
these conditions are necessary : the'debt must be bad or doubtful debt ; the Income. 
Tax Officer must take the view that it is irrécoverable and further it must be written 
off in the books of the assessee. However, when a debt is written off in the books of 
the assessee, the Income-Tax Officer may take the view that although the assessee 
has written off the debt, it became irrecoverable not in the accounting year but in an 
earlier year.- If hé takes that view, then the assessee would not be allowed to claim 
a deduction in the year of account. However, in the case of bankers and money- 
lenders what can be claimed as & deduction is a loan or part of aloan which may 
become irrecoverable-in-the opinion of the Income-Tax Officer, and there again, the 
banker or the money-lender has to write off the loan or the part of the loan and in 
his case also the mere fact that he chodses to write off the loan or part of it ina 
particular year does not necessarily mean that it had beconie irrecoverable in that 
particular year. In other words it is not left to the oreditor’s choice to determine 
when a particular debt became a bad debtor irrecoverable, nor is it left to the banker 
or money-lender to decide when a loan or part of it became irrecoverable, by merely 
writing off the debt or the loan or part of it in his books. One of the conditions is the 
writing off of the bad debt or the loan which has become irrecoverable ; but it is not 
sufficient. The assessee must satisfy the Income-Tax Officer that in fact the debt 
or the loan became irrecoverable in the year of account. Now, the Tribunal has 
pointed out in the statement of the case that it felt some doubt and required guidance 
from us and they have referred to a Privy Council case, viz. Income-Tax Commission- 
er v. Chitnavis!. Now, that case itself furnishes sufficient guidance to the Tribunal 
with regard to the matter in which they felt doubt, because when we turn to that case, 
their Lordships point out as follows (p. 297) : 

** _...I¢ thus follows that a debt, which had in fact become a bad debt before the commen- 
cement of a particular year, could not properly be deducted in ascertaining the profits of that 
year, because the loss had not been sustained in that year.” 

Their Lordships further observe (p. 297) :— : 

“Whether a debt is & bad debt, and, if so, at what point of time it became a bad debt, are 
questions which, in their Lordships’ view, are questions of fact, to be decided in the event of 
dispute by an appropriate tribunal, and not by the ipse dixit of any one else. ” 

Now, in the light of these observations let us look at the facts of this case. The 
aasessee does money-lending business and on October 28, 1936, he agreed to advance 
to one Niranjan Prakash & sum not exceeding Rs. 40,000 for the completion of 
a motion picture “Path of Glory". Niranjan absoonded in 1937 and the picture was 
got completed by the assessee. It was approved by the Board of Censors. The 
picture was not a success, and, therefore, on April 16, 1941, the assessee entered into 
an agreement with one Garcher,.who had to improve the picture and then exploit it. 
Under the agreement with Garcher certain amounts were received by the assesaeo. 
There were no receipts in S. Y. 1999, and, therefore, on October 11, 1944 (S. Y. 2000) 
the assessee sold four positive prints of the picture for Rs. 850, and then wrote off the 
balance due to him from Niranjan. It is, therefore, with the S. Y. 2000 that we are 
concerned, as'the assessee claims that the balance due to him from Niranjan had 
become an irrecoverable debt in that year. Now, a loan becomes irrecoverable or a 
debt becomes a bad debt when the creditor has no reasonable expectations of recover- 
ing it from the debtor; or, as it has been put in some cages, when there is no ray of 
hope at all on which the creditor can rely for recovering the amount from his debtor, 
that it can be said that a debt has become bad or a loan has become irrecoverable. 
But, if the correct principle is applied by the Department, then it must be a question 


' 1 (1982) L. R. 59 L A. 200 s. c. 34 Bom, L. R, 1071, 


1952.] RAJA BAHADUR MUKUNDLAL V. COOMR. I. T.—Chagla C. J. 579 


of fact aa to whether a debt has become a bad debt or not. Now, unfortunately in 
this case the Tribunal has expressed an opinion that the loan had become “practically 
irrecoverable” in S. Y. 1997, and in the question which has been submitted to us also 
the expression used is, 

“Whether there was material on which the Tribunal could have come to the conclusion that 
the loan to Niranjan Prakash had become practically irrecoverable in 8. Y. 1997 if not earlier ? ' 
Now, if the assessee claims, as he did, that the loan had become irrecoverable in 
8. Y. 2000, it is not sufficient for the Tribunal to hold that it had become “‘practically 
irrecoverable” in §. Y. 1997 in order to deprive the assessee of his claim to deduction 
under 8. 10 (2) (at). The Tribunal must find as a fact that the loan had become, not 

“practically irrecoverable "but, “irrecoverable” at a time prior to S. Y. 2000. The 
Solicitor General says that there were materials before the Tribunal on which they 
could have come to that conclusion. Itis pointed out that in S. Y. 1990 the assessee 
had received only Rs. 26 ; there were no receipts in S. Y. 1997. In S. Y. 1998 only 
Rs. 206 were received ; there were again no receipts in S. Y. 1999. It may be that on 
those facts the Tribunal could have come to the conclusion that the loan had become 
irrecoverable prior to S. Y. 2000. But unfortunately the Tribunal has not so found, 
and, therefore, the proper thing that we should do in this case is to send the matter 
back to them and ask them, in the light of this judgment, to find as to whether on the 
materials before them the loan had become irrecoverable prior to 8. Y. 2000. If they 
come to that conclusion, then the assessee would not be entitled to a deduction 
under s. 10 (2) (vs). If, on the other hand, they take a view that the loan became 
irrecoverable only in S. Y. 2000 and could not be said to be irrecoverable prior to 
that, then the assessee would be entitled to a deduction under s. 10 (2) (zi). 

With regard to the first question submitted to us, 

“ Whether the monetary transaction of the assessee with Niranjan Prakash was a loan made 
by the assessee to Niranjan Prakash in the course of his money-lending business, " 
the Tribunal has found as a fact that the assessee was a money-lender and what he was 
doing was advancing moneys on the security of the film. Here again the finding 
of the Tribunal is not very clearly expressed. They say: 

“ Regard being had to all circumstances, it is difficult to hold that the transaction entered 

into by the assessee with Niranjan was an ordinary money-lending transaction. It is more like 
a business transaction. We are however prepared to agree with Mr. Sankara Narayana that it 
was & money-lending transaction. ” 
With respect to the Tribunal, it is rather difficult to appreciate as to what exactly 
they desire the finding of fact should be. But on the whole we take the view that 
they have found as a fact that this transaction was a transaction in the course of 
money-lending business, which was being carried on by the assessee. Therefore, 
we must answer the first question in the affirmative. With regard to the second 
question, viz. 

“ If the ans wer to the first question be in the affirmative whether on a true interpretation of 
8. 10(2)(ai) of the Indian Income-tax Act, it is open to an Income-tax Officer to disallow a claim 
under that section on the ground that the loan had become irrecoverable in & year of account 
earlier than that in which it was written off, " 

We should have thought that there was no doubt as to what the answer to this 
question should be, because as laid down by their Lordships of the Privy Council 
in Commr. of Income-Tax v. Chitnavis, it was for the Income-tax Officer to deter- 
mine when the loan became irrecoverable. Therefore, the answer to that question 
would be in the affirmative. We do not answer the third question, but we have re- 
manded the matter as pointed out in our judgment. There will be no order as to 
costa. 
Answer accordingly. 
Attorneys for applicants: Motichand & Devidas. 
Attorney for respondent; N. K. Petigara. 
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Before the Hon'ble Mr. M. O. Ohagla, Chef Justice, and Mr. Justice Tendolkar. 


NARAYANDAS KEDARNATH v. THE COMMISSIONER OF INCOME TAX, 
CENTRAL.* 

Indian Incoms-taw Act (XI of 1922), Sec. 66-—~Refusal by Tribunal to refer question of law to High 
Couri—Powers of High Oourt to frame questions-——-Whether Tribunal can consider whether 
questions framed by High Oourt are proper questions—Money brought from outside Bombay 
credited to account of firm in Bombay by parinere—Failure by partners to explain, nature of 
these oredss entries — Whether such oredits represent undisclosed profits of firm. 

It is open to the assessee to apply to the Tribunal to refer the questions of law to the 
High Court. Ifthe Tribunal refuses, then the aasessee can come before the High Court and 
the High Court, if it thinks a fit case, would frame questions and ask the Tribunal to make 
a statement of the case with regard, to the questions framed by it. It is for 
the High Court to answer those questions after perusing the statement of the case. It is 
not for the Tribunal to consider whether the questions framed by the High Court are proper 
questions or nob., > « 

A certain sum of money was brought in in the assessment year by some partners of the 
assesses firm which was doing business in Bombay und oredited to the account of the firm. 
This sum was brought in from Jaipur by means of bank drafts. The income-tax authorities 
oalled upon the partners to explain how the moneys were available to them in Jaipur and 
how they managed to get the moneys to the credit of the firm. No satisfactory explanation 
was vouchsafed by any of the partners. This sum was included by the income-tax authorities 
in the i income of the assessee for the assessment year in which it was credited to its account 
as undisclosed profits :— 

Held, that the asseasee firm had discharged the burden which was upon ‘it to explain the 
credit entries by satisfying the income-tax Department that the entries represented genuine 
remittances received from Jaipur which had gone into the coffers of the firm ; 

that when that burden was discharged, it was for the Department to find that notwith- 
standing the fact that the moneys were actually brought in they did not represent the moneys 
of the partners but they represented the undisclosed, profits of the firm ; and ; 

that on tho facts of the case there were no materials on which the Dopaetssstt could Mis 
come to the conclusion that the credits represented undisclosed profits of the firm. 


Tum firm of Narayandas Kedarnath, Bombay, (assesseo), which consisted of 16 
ers, was doing bullion and commision business in the,name of Narayandas 
darnath and share business in the name of Naranyadas Pokermal. The firm re- 
turned a loss of Rs. 5,04,614 for the assessment year 1940-41 and an income of 
Rs. 58, 506 for the assessment year 1941-42, but the incomes of the firm were deter- 
mined at Rs. 30,308 and Rs. 1,54,811 for these two years. 
In making assessments on the assessee firm for the assessment years 1940-41 
and 1941-42, the Income-tax Officer ineladed Rs. 2,30,600 and 40,647 respectively 
in the income of the assesaee. 


The Inoome-tax Officer observed in his disini end order with regard to theabove:— 

“ These oredits are stated to have been brought in by the partners from their native place 
to meet losses. ...The explanation given 18 not satisfactory. As the exact nature of the credits 
is not proved, they are considered to bo undisclosed profits to which the parties present objeot. ” 
Similarly, the sum of Rs. 40,647 in the assessment year 1041-42 was made up of 
cash credits in the accounts of five partners of the assessee firm. 

From the particulars stated by the Income-tax Officer in his assessment order for 
1940-41, it was clear that the amounts had been credited to the above accounts and 
were brought i in by the partners of the firm from their native places for the purpose 
of meeting certain losses. Before the Income-tax authorities, it was stated that the 
amounts were received by way of drafts from the Imperial Bank of India, Jaipur. 

The Appellate Assistant Commissioner dealt with the subject of these credits in 
his appellate order for the assessment year 1940-41, and observed as follows :— 

** No doubt in this case the amounts mentioned above were received by way of drafts but 
the fact remains that the appellant has not proved as to where these amounts were lying before 
the drafts were purchased and as to from what source the amounts were received either in Jaipur 
or were first received in British India and then were taken to Jaipur for purchasing drafts. 
I called upon Mr. Mistry to produce the accounts of the native place if there be any to prove that 


*Deoided, March 28, 1962. Income-tax Reference No. 45 of 1051. 
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the appellant had these amounts in the native place and from these amounts the drafts were 
purchased for remittance to Bombay; but nothing has been produced by the appellant. In 
fact Mr. Mistry does not produce any evidence conclusively to prove the source from which these 
amounts were received. Simply because the drafts were purchased in Jaipur it does not follow 
that the amounts received were not on account of profits from undisclosed source.. . 

... -In view of the circumstances mentioned above, I am not satisfied that the cash credits 
to the extent of Rs. 2,90,000 were not profite from undisclosed sources. It is also for the appel- 
lant to prove the source from which the said amounts were received and in absence of any proofs, 
Y hold that the Income-tax Officer was justified in including the same in the income of the appel- 
lant ". 


' The Appellate Tribunal held that the cash credits were properly treated as in- 
come of the assesses firm, observing in its order as follows :— 

“ As regards the cash credits appearing in the accounts of some of the partners of the aasessee 
firm, the amount involved in the first year comes to Ra. 2,30,600 ànd that in the second year is 
Re. 40,647. This point does not arise in the last year. The names of the partners and the 
amounts introduced by each of them are found noted in the appellate ordera. These amounta 
are stated to bave been received from Jaipur State on behalf of the parties to whose accounts 
the respective sums are found to have been credited. There is an affidavit by one of the partners 
of the firm before the Appellate Assistant Commissioner. This affidavit is only with regard to 
the assessment year 1940-41. The partner making the affidavit is Onkarmal Meghraj. It 
is stated in the affidavit that the moneys were brought in by the partners because the firm had 
suffered very heavy losses and the firm needed money for the purpose of business and to meet 
those losses. It was also argued that in connection with these cash credits instead of calling 
upon the firm to give the necessary explanation, those partners should have boen called. If 
a certain explanation is desired from a firm and that affects certain partners then it is the duty 
of the firm to give the necessary explanation after consulting the partners concerned and it can 
be no argument that the Income-tax Officer did not call upon these very partners to explain 
the amounts standing to their credits. We are unable to accept this argument and must say 
that no satisfactory explanation with regard to the sources from which these moneys were sent 
to the firm by certain partners has come forward. The affidavit does not take us very far, and 
in fact fails to help us in any way to come to a decision in favour of the assessee firm. Under 
the circumstances, the cash oredits should be considered as having bean properly treated in the 
income of the assessee firm and that argument that these credits are not in the profit-sharing 
proportions of the partners wil not, in our opinion, make any difference regarding these amounts 
brought in by some partners.” , 


By its order dated March 22, 1950, the High Court directed the Tribunal to refer to 
their Lordships the following questions :—. 

Assessment year: 1940-41. 

(a) Whether mference drawn by the Tribunal from the facta and oiroumstancos of tho case, 
namely that the aggregate sum of Rs. 2,30,600 (Rupees two laks thirty thousand and six hundred) 
represented, secret profits of the assessee firm wag an inference which could legitimately be drawn 
from the facts and circumstances of the case ? 

(b) Whether the Tribunal was justified in arriving at tho conclusion and in drawing an 
inference from the facts and circumstances of the case that the said ‘aggregate sum of Ra. 2,30,600 
(Rupees two lakhs thirty thousand and six hundred) represented the secret profits of the assessoe 
firm ? 

(c) Whether there was any evidence to support the finding of the Tribunal that the said 
aggregate sum of Rs. 2,30,600 (Rupees ivo lakhs thirty thousand six hundred) represented secret 
profits of the assessoe firm t 

Assessment year : 1941-42. 

(a) Whether the inference drawn by the Tribunal from ‘the facts and circumstances of the» 
case, namely that the aggregate sum of Rs. 40,647' (Rupees forty thousand six hundred and 
forty-seven) represented secret profite of the assessee firm was an inference which could be legi- 
timately drawn from thd facts and ciroumstances of the case ? 

(b) . Whether the Tribunal was just in arriving at the conclusion and in drawing an. inference 
from the facts and ciroumstances of the case that the said aggregate sum of Rs. 40,647 (Rupees 
forty thousand and six hundred and forty-seven) represented the secret profits of the assessee 
firm ? : 

(c) . Whether there was any evidence to support the finding of the Tribunal that the said 
aggregate sum of Rs. 40,047 (Rupees forty thousand six hundred and forty-seven) represented 
secret profits of the asgessee firm ? 
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In its statement of the case to the High Court the Appellate Tribunal stated as 
follows :— i 
“ In our opinion, the proper question, if at all any question arises, is whether in the cireum- 
stances of the case, on the failure of the asgessee firm to explain the source from which the partners 
brought the money, the money so brought could be lawfully added to the asseeseo firm's income ? " 


The reference was heard. 


Sir Jamshedji Kanga, with M. M. Jhaveri, for the lone 
C. K. Daphtary, Solicitor General, with G.' N. Joshi, for the respondent. 


Cmaana O. J. The question that arises on this reference is whether certain 
amounts standing to the credit of some of the partners of the assessee firm can be 
treated as the undisclosed profits of the firm itself. The facts giving rise to the 
reference are: that a sum of Rs. 2,380,600 was brought in in the assessment year 
1940-41 by six partners of the assessee firm, and a further sum of Rs. 40,647 was 
brought in by five partners in the assessment year 1941-42. It has been found as a 
fact by the Tribunal that these amounts were actually brought in from Jaipur by 
means of drafts of the Imperial Bank of India, Jaipur. Therefore, we start with this 
position that these amounts do not represent fictitious entries but they represent 
actual cash received by the firm through some of its partners. Now, these partners 
were called upon to explain how these moneys were available to them in Jaipur 
and how they managed to get these moneys to the credit of the assessee firm ; and 
we accept the Tribunal’s finding that no satisfactory explanation was vouchsafed 
by any of these partners. All that they said was that the firm had suffered losses and, 
therefore, they had brought these moneys from Jaipur and come tothe help and assis- 
tance of the frm. But, it remained a secret as to how these partners managed to 
find these large amounts lying im Jaipur on which they so easily and successfully 
could draw. But the question that arises for our consideration is, what is the in- 
ference the Tribunal is entitled to draw from the fact that some of the partners who 
bring moneys into the firm are unable to account for these moneys ? Is it legitimate 
to draw an inference that these amounts represent the undisclosed profits of the firm 
or that they represent the undisclosed profits of the individual partners ? Now, I can 
understand a case where amounts appear to the credit of an account in the firm and 
the firm may take up the position that those moneys were brought in by the part- 
ners in whose account the amounts stand to the credit and the firm may fail to esta- 
blish before the Department that these moneys were actually brought in by the 
persons in whose account they stand or by anyone at all. In that case a legitimate 
inference can be drawn that the amounts standing to the credit in that account 
represent undisclosed profits of the firm. I can also understand a case where a firm 
may make profits, send away the profits out of Bombay, and by a circuitous manner 
succeed in bringing it back in the name of partners or strangers. If the Department 
was satisfied that moneys, although paid in in the name of the partners or strangers, 
were really undisclosed profits of the firm and were not individual contributions made 
by partners or strangers, then it would be legitimate for the Department to draw 
an inference that those moneys represented the undisclosed profits of the firm. But 
here the only finding we have from the Tribunal is that these moneys were brought in 
by.the partners from their native place and that no adequate explanation is forth- 
coming from the persons themselves as to where these moneys came from. Now, it 
seems to me that the assesseo firm has discharged the burden which was upon it to 
explain these credit entries and it has discharged the burden by satisfying the Depart- 
ment that these entries represent genuine remittances received from Jaipur which have 
gone into the coffers of the firm. When that burden is discharged, it would be 
for the Department to find that notwithstanding the fact that these moneys were 
actually brought in they do not represent the moneys of the partners but they re- 
present the undisclosed profits of the firm which left the firm earlier and returned 
through the intermediary of the partners. If the Department was not satisfied with 
the explanation given by the partners, then it was legitimate for the Department 
to draw an inference that these amounts represent undisclosed profits of the partners 
and to assess them in their own individual assessments. It is true that we are as 
anxious as the Department to see that there is no dishonest evasion of payment of 
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income tax, but I take it that there are at least soms honest assessees in this State, 
and we have got also to think of these honest assessees. There may be a genuine case 
where a partner or a stranger may bring in moneys to the credit of the firm and the 
partner or the stranger may have come into those moneys by a thoroughly dishonest 
means, but it is not for the firm which is being assessed to satisfy the Department that 
the moneys which it received from the partner or the stranger were moneys which the 
partner or the stranger obtained by honest means. In my opinion that would be 
throwing too heavy a burden upon the assesses. We do not wish to lay down any 
general law hicha should apply to all cases. In most cases it would. depend upon the 
facts actually found. On ie facts actually found and strictly confining our decision 
to the facts of this case we are of opinion that there were no materials on which the 
Department could have come to the conclusion that these credits represented un- 
disclosed profits of the firm. 

Sir Jamshedji has drawn our attention to the statement of the cage where the Tri- 
bunal seems to have taken the view that the questions that we had framed and which 
we had asked the Tribunal to refer to us were not proper questions and they have 
suggested what the proper question is. In our opinion that was not the proper 
attitude for the Trib to take, The law and procedure are perfectly clear. It is 
open to the assessee to apply to the Tribunal to refer the questions of law to us. If 
the Tribunal refuses, then the assessee comes before us and we, if we think it a fit 
case, frame the questions, as we are entitled to and ask the Tribunal to submit a 
statement of the case with regard to the questions which we have framed ; and it is 
for us to answer those questions after perusing the statement of the case. It is not for 
the Tribunal to consider whether the questions framed by us are proper questions or 
not. 

Our answers to the questions referred to us are: ` 

With regard to the assessment year' 1940-41: (a) in the negative. (b) In the 
negative. (c) In the negative. 

With regard to the assessment year 1941-42: (a) in the negative. (b) In the 
negative. (c) In the negative. à 

Commissioner to pay the costa of the reference. ; 

Answer accordingly. 

Attorneys for applicant: Payne & Co. 

Attorney for Commissioner: N. K. Petigara. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Tendolkar. 


ABDULLABHAI ABDUL KADER v. COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY.* 


Indian Income-taz Act (XI of 1922), Secs. 42, 43—Non-resident alive during accounting period 
and having business connection in India through assessee—Assessee appointed statutory 
agent after death of non-resident —W hether assesses liable to be taxed as agent—Assesses acting 
as agent of non-resident for several years—Assesses not sole agent of non-restdent— Whether 
assesses rightly made statutory agent under 8. 43— Expression * any business connection .in 
taxable territories’ in 5. 42, interpretation of. 

The assessee was appointed a statutory agent under s. 43 of the Indian Income-tax Aot, 
1922, for the year 1942-43, on March 12, 1945. The non-resident died on March 26, 1946, 
and the orders appointing the assessee statutory agent with regard to assessment years 
1943-44, 1044-46 and 1945-46 wore passed'on June 27, 1946. , On the question whether the 
assesseo could be assessed iis an agent for the three aasesasment years under a, 43 of the Act 
in view of the death of the non-resident :— 

Held, that as during the accounting period the non-resident was alive and had business 
connection within the taxable territories, the income-tax authorities were within their 
rights in appointing the assesses the statutory agent on June 27, 1040, notwithstanding the 
fact that the non-resident had died on March 28, 1946. 

If there is a business connection in the year of account, a statutory agent can be appointed 
under s. 43 the Indian risu dE Aot, 1922, notwithstanding the fact that, at Aon date 


' KDecided, March 46, 1968. Income-tax Reference No. 30 of 1949. lr 
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of the appointment of the statutory agent the non-resident was not alive. The material 

and relevant period to consider is not the date of the appointment of the statutory agent 

but the period covering the year of account. 

The asseasee acted as a commission agent of the non-resident for several years and entered 
into several transactions on behalf of the-non-resident. The assesseo was however not the 
sole agent of the non-resident who also did business through other agente as well. On the 
question whether on these facts it could be stated that the assesses was rightly made a statu- 
tory agent of the non-resident under s. 48 of the Indian Income-tax Act, 1922 :— 

Held, that the non-resident had a business connection in India within the meaning of 
s. 42(1) of the Act ‘and the assesses was rightly treated as an agent of the non-resident for 
the relevant accounting years. 

Hira Mills Ltd., Cawnpore v. Income-taz Officer, Catonpore', explained. 

ix Gómmisstoner of Income-taz, Burma v. Messrs. Steel Brothers d» Oo., Lid.,* Commis- 

stoner of Inoome-taz, Bombay v. National Mutual Association of Australasia, Lid.,? and 

Commissioner of Incoms-tax, Bombay v. Metro-Goldwyn Mayer (India), Limited,‘ referred to. 

The language used by the Legislature, in the expression “ any business conneotion in the 
‘taxable territories " in 8. 42 of the Indian Income-tax Ast, is very wide; any business coon- 
nection is not necessarily that business connestion which is constituted by a ,permanent 
‘and exclusive agency. A mere casual connection, & connection which has no continuity, 
would alsd not be a business connection as contemplated by the Legislature under s. 42 of 
the Act. In order that the agency which constitutes & connection between a non-resident 
and the assessoe should be a business connection as contemplated by s. 42 there must be 
' 8n element gf continuity i in the agency. An isolated transaction through an agent, or even 
a connection for & short period, would not necessarily constitute business connection. It 
is impossible to give an interpretation to this expression which would be a good inter- 
‘ pretation for all the innumerable cases which may arise. It is only poasible to interpret 
the expreasion negatively rather than positively. In most cases it would depend upon the 
facts of the particular case as to whether the business connection has been established or not. 

` AppurLapnar Abdul Kadar (assessee) had been treated as the agent of the non- 
resident, Haji Mahomed Syed Alberbary of Port Sudan, for the assessment yeara 
1942-43, 1943-44 and 1944-45. Haji Mahomed Syed Alberbary died on March 26, 1948. 
In respect of the assessment years 1943-44, 1944-45 and 1945-46 notices were issued 
by the Income-tax Officer to the assessee. Haji Mohamed Syed Alberbary used to 
send goods from outside India to the assessee in Bombay for selling them on his behalf 
and the assessee had been shipping goods to the non-resident for the last many years. 
He had shipped goods to the non-resident during the years of account and one such 
shipment was made in 1943 by S.S. Rehmani which was sunk by enemy action. - 

The Tribunal held that the non-resident had a business connection in British India 
within the meaning of s. 42 (1) of the Indian Income-tax Act and that the assesses 
was rightly held to be the agent for the purpose of s. 43 of the Act. 

The following questions of law were referred to the High Court :— 

(f) Whether Haji Mahomed Syed Alberbary aforesaid had a business connection in British 
India within the meaning of s. 42(1) of the Indian Income-tax Act ? 

(ti) Whether Abdullabhai Abdul Kadar was rightly treated as tho agent ofthe non-resident 
person for the assessment years 1942-43, 1943-44, 1944-45 and 1945-46 ? 

($$) Whether the death of Haji Mahomed Syed Alberbary in any way affected the liability 
of Abdullabhai Abdul Kadar under s. 42(1) of the Indian Income-tax Aot? 

(iv) Whether Abdullabhai Abdul Kadar could be taxed under s. 42(1) on the profitas made 
by the non-resident on the sale of goods purohased through other commission agents in British 
India ? l 

"The reference was heard by Chagla C. J. and Tendolkar J. on March 22, 1950, when 
their Lordships diréoted the Tribunal to submit a supplementary statement of ‘the 
case with regard to the point as to whether the assessoe was the sole selling agent 
of the-non-resident. Their Lordships also directed the Tribunal to raise the'following 

, question :— 

"Whether there was any evidence on record to justify the finding of the Tribunal that the 
statement of the applicant that the loss of S. S. Rehmans and the said goods came to the knowledge 
of the applicant only in December 1947 is not true?” ] 

1 (19045) 14 I. T. R. 417. L. R. 896. 


2 (1925) I. L. R. 8 Ran. 014. — 4 (1938) 41 Bom. L. R. 379. 
8 (1933)I. L:R. 57 Bom. 519, 8.0, 35 Bom. Sv 
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The Tribunal held that the assessee was not the sole selling agent of the non- 
resident. The Tribunal raised an additional question on the supplementary state- 
ment as to whether there was material on which the Tribunal could have come to the 
conclusion that the assessee’s allegation that he came to know about the loss of S.S. 
Rehmani only in December 1947 was not true. 

The reference was heard. 


Sir Jamshedjt Kanga, with R. J. Kolah, for the applicants. 
€. K. Daphtary, Solicitor-General, with G. N. Joshi, for the respondent., 


CuagLA C. J. This referenge was before us on March 22, 1950. On that day we 
directed the Tribunal to submit a supplementary statement of the case. ‘That ' 
supplementary statement has now been submitted by the Tribunal; and on .this 
supplementary statement various questions arise which have got to be considered. 

The first question which has been argued by Sir Jamshedji on behalf of the assessee 

is, that with regard to the assessment years 1043-44, 1944-45 and 1045-46 his client 
cannot be assessed as an agent under 8. 43 in view of the death of the non-resident. 
: Now, the facts which are necessary to be considered with regard to this contention 
are that the assessee was appointed a statutory agent under s. 43 for the year 1042- 
43 on March 12, 1045. "The non-resident died on March 26, 1946, and the orders 
appointing the assessee statutory agent with regard to assessment years 1943-44, 
1944-45 and 1945-46 were passed on June 27, 1946. Sir Jamshedji’s contention is 
that inasmuch as the non resident was dead, no order can bepassed after his death, 
appointing the assessee as statutory agent. It is perfectly true that when one has 
to deal with a contractual agency, death of the principal brings the agency to an end. 
But under s. 48 we are dealing, not with a contractual agency, but with a statutory 
agency, and a statutory agent can be appointed under s. 43 provided the conditions 
laid down in that section are satisfied ; and the conditions necessary are that any 
person employed by or on behalf of the person residing out of the taxable territories 
or having any business connection with such person or through whom such person is in 
the receipt of any income, profits or gains oan be appointed a statutory agent. Now 
the employment contemplated, the business connection contemplated, and the re- 
ceipt of income contemplated by this section are all within the accounting year. We 
are concerned here with business connection; therefore, if there was & business 
connection in the year of account, a statutory agent can be appointed under s. 43, 
notwithstanding the fact that at the date of the appointment of the statutory 
agent the non-resident was not alive. The material and relevant period to consider 
is, not the date of the appointment of the statutory agent, but the period covering 
the year of account. Now, admittedly during the accounting period the non-re- 
sident was alive; and we are concerned with the business connection which he had 
within the taxable territories. Therefore, the Department was within its rights in . 
appointing the assessee the statutory agent on June 27, 1946, notwithstanding the 
fact that the non-resident died on March 26, 1046. 
' "The next question urged by Sir J amshedji is a much moreimportant and interesting 
question; and the question that falls to ‘be considered is, what is the true meaning 
to be given to the expression used by the Legislature in s. 42 “any business 
connection in the taxable territories" 1 When can it be said that a non-resident has a 
business connection in the taxable territories so as to render him liable to pay tax 
under s. 42 on the gue that income has deemed to accrue or arise within the 
taxable territories 4 Now, before considering the question of law it is necessary to 
‘state the facts of this particular case. 

It has not been found by the Tribunal that’ the non-resident, Haji Mahomed Syed 
Alberbary, had been exporting or importing goods only through the assesseo. The 
Tribunal has also held that the assessee was not the sole selling agent of the non- 
resident. But it has also been found by the Tribunal that the assessee acted as a 
commission agent of the non-resident for several years and that the assessee entered 
into several transactions on behalf of the non-resident. The Income-tax Officer who 
has made an order under s. 43 found that the assessee had been regularly pur- 
chasing and selling goods on behalf of the non-resident and under his instructions. 
The assessee also^transacted ready and forward business in cotton piecegoods and 
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other articles on behalf of the non-resident and they were regularly purchasing and 
selling goods on behalf of the non-resident and under his instructions. These 
findings have been accepted by the Tribunal. The question is whether on these facts 
it can be stated that the assessee was rightly made a statutory agent of the non- 
resident under s. 43 of the Act. Now, it is not necessary to emphasize the fact 
thats. 43 merely sets up & machinery to give effect to the substantive provisions 
ofs.42. Therefore, before we oan go to s. 43 we must find that the non-resident was 
liable to pay tax under s. 42. It is only when he is so liable that the question of 
appointing a statutory agent unders. 43 oan arise. Now, the non-resident would only 
be liable to pay tax under s. 42 in this partioular case provided he had any business 
connection in the taxable territories. Now, it is no’ use concealing the fact that 
the expression "any business connection in the taxable territories" is by no means a 
very precise expression, capable of being construed with any precision. It may be 
that the Legislature sde ediy used & vague and uncertain expression so that the in- 
terpretation should not be restricted to any narrow limits. But one or two aspects of 
this expression may be emphasized. It is clear that the Legislature did not intend to 
tax a non-resident in respect of income, profits or gains accruing or arising from any | 
business connection with taxable territories. In other words it is not sufficient that a 
non-resident should do business with India, in order that he should make himself 
liable under s. 42. The business connection contemplated by s. 42 is something wider 
than mere doing business with India. The preposition used by the Legislature is 
“in” and not “with”, and proper emphasis must be given to the particular word “in?” 
used by the Legislature. Therefore, we can easily exclude all those cases in which 
we find that a non-resident is merely doing business with India. It is also clear from 
the expression “any business connection in the taxable territories” that the non- 
resident must be carrying on business in India through some agency. There must be 
some connection between the non-resident and the taxable territories. The conten- 
tion of Bir Jamshedji is that the agency which connects the non-resident with the’ 
assesses must be an agency of permanent and exolusive character. Now, we were not 
prepared to accept that contention. It is difficult to understand why only a per- 
manent and exclusive agency can constitute a business connection between a non- 
resident and an assessee. As I have already pointed out the language used by the Legis- 
lature is very wide; any business connection is not necessarily that business connec- 
tion which is constituted by a permanent and exclusive agency. On the other hand 
& mere casual connection, a connection which has no continuity, would also not be a 
business connection as contemplated by the Legislature under s. 42. Therefore, 
in order that the agency which constitutes a connection between a non-resident and 
the assessee should be a business connection as contemplated by s. 42 there must be an 
element of continuity in the agency. An isolated transaction through an agent, or 
even & connection for a short period, would not necessarily constitute business conneo- 
tion. It is impossible to give an interpretation to this expression which would be a 
good interpretation for all the innumerable cases which may arise. Itis only possible 
to interpret the expression negatively rather than positively. I can only point out 
what is excluded from the expression “business connection” but it is not possible to 
say what is included in it. In most cases it would depend upon the facts of the parti- 
cular case as to whether the business connection has been established or not. 

Now, applying this test to the facts of the present case it is clear that the connection 
between the assessee and the non-resident was not of a casual character. We have 
not here a case where an assessee entered into a few isolated transactions with the 
non-resident. Continuity of agency has been definitely established on the facte of the 
case. As I pointed out for several years theassessee has been acting as a commission 
agent of the non-resident. ‘During these years he has entered into a large number of 
transactions. It is true that the assessee is not the sole agent of the non-resident. 
Yt is also true that the non-resident does business through other agents as well. But 
the mere fact that the non-resident has more than one agent is not sufficient to 
my mind to lead me to the conclusion that the assessee is not necessarily a person who 
can be appointed a statutory agent under s. 43. re 

Turning to the authorities on whieh reliance is placed, Sir Jamshedji has very 
strongly relied upon a decision of the Allahabad High Court, Hira Mills Lid., Oawn- 
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gore v. Income-Tax Officer, Cawnpore'. In that case the Allahabad High Court 
held that business connection was not established between the Hira Mills which was a 
non-resident company and carried on business of manufacturing cloth at Ujjain, 
Gwalior State, and British India. The facts proved in that case were that the 
agsessee company sold goods in India to British Indian customers if and when the 
customers either directly or through brokers offered to purchase them by sending an 
order to Ujjain. Therefore, the mills sold the cloth to customers in British India 
either directly or through brokers who offered to purchase the cloth on behalf of 
their constituents. It is in the light of these facts found that the observations made by 
the learned Judges of the Allahabad High Court must be appreciated. Now, in the 
first place the Allahabad High Court rejected the view taken by the Rangoon High 
Court of the expression “business connection" in The Commissioner of Income-taz, 
Burma v. Messrs. Steel Brothers & Co., Ltd.* The view taken by the Rangoon High 
Court was that the expression “business connection” was a compendious expression to 
cover such concerns in the nature of trade, commerce, or manufacture as arise through 
a branch, factorship, agency, receivership ormanagement. The Allahabad High Court 
took the same view as was taken by this Courtin Commisetoner of Income-Tax, Bombay 
v. National Mutual Association of Australasia Lid. that the Rangoon view placed too 
narrow a construction on the words “business connection". But what is emphasized 
by Sir Jamshedji is that at p. 430 of the judgment in the Allahabad case the learned 
Judges point out that—” 

**,, .'The brokers were not, as far as we know, retained by the assessoe. The assesse had no 
claim upon goodwill of the brokers,” 
Sir Jamshedji says that these sentences make it clear that their Lordships of the 
Allahabad High Court were emphasizing the fact that the s e must be retained by 
the principal before he can be constituted a statutory agent under s. 43. In other 
words Sir Jamshedji says that there must be contractual obligation upon the agent 
to accept the work sent to him by the principal. According to Bir Jamshedji a 
distinction was drawn in this case between the free lance brokers, as the learned Ju 
called the brokers in Cawnpore who entered into the transactions on behalf of the consti- 
tuents in British India with the mills, and an agent under an obligation to act as such. 
Now, in my opinion that is not the true reading of this case. The learned Judges 
have used the expression "retained" not in the sense in which Sir Jamshedji wants 
us to understand it. All that the learned Judges emphasized (as they were entitled 
to do) is that the brokers were not employed or engaged by the mills. The brokers 
were free lance brokers in the sense that they offered to purchase cloth on behalf of 
their constituents. No occasion arose for the Allahabad High Court to lay down that 
there must be a contractual obligation upon the agent to act as an agent before he 
could be appointed a statutory agent under s. 43. On the facts of that particular 
case it is clear that no business connection within the meaning of s. 43 was esta- 
blished. It may be pointed out that at p. 428 of the report in the judgment it is 
pointed out that no definition of the expression ‘business connection” was given by 
the Aot itself and the Legislature had apparently deliberately chosen to use words of 
wide, if uncertain, meaning; and it is stated at p. 490 that every question that had 
got to be decided as to the application of s. 42 fut be what their Lordships chose 
to call a “practical question.” 

A reference may also be made to a decision of our High Court, Commissioner 
of Income-tax, Bombay v. Metro-Goldwyn Mayer (India), Limited’, Beaumont C. J. 
was also considering what proper construction should be put upon the expression 
“business connection", and at p. 383 he points out that 

" ,..-1 think, there must be some element of continuity in the relationship between the 
parties, and in every caso one has to look at the particular facts of the case to see whether 
it falls within a. 42.” : 

Therefore, in my opinion, the non-resident, Haji Mahomed Syed Alberbary, had a 
business connection in India within the meaning of s. 42 (1) of the Act and the 


1 (1045) 14 I. T. R. 417. 8. 0. 35 Bom. L. R. 896. 
2 (1926) L L. R. 3 Ran. 614. 4 (1938) 41 Bom. L. R. 879. ` 
. 8 (1933) L L. R. 57 Bom, 519, 
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assesses was rightly tréated as an agent of the non-resident for the accounting years 
1942-43, 1943-44, 1944-45 and 1945-40. : "6 

Another question has been raised on this reference and thab is with regard to the 
loss of S.S. Rehmani which took place sometime in July 1943. We asked the 
Tribunal toraise the following question : 

“ Whether there was any evidence on record to justify the finding of the Tribunal that the 

statement of the Applicant that the loss of S.S. Rahmani and the said goods came to the know- 
ledge of the applicant only in December 1947 is not true? ” , 


Now S.S. Rehmani carried goods belonging to the non-resident from Bombay and 
was on her way to Port Sudan, but she was sunk by enemy action. The case of the 
assessee was that he came to know of the loss only in December 1947 and, therefore, 
he claimed deduction in the assessment on the basis of the loss having occurred in 
December 1947. Now, on the statement submitted to us it is clear that we have not 
to review or re-assess the evidence led before the Tribunal or to consider its suffi- 
ciency. The only question of law that arises is whether there was any material 
on which the finding of the Tribunal that the loss of S.S. Rehmani was known to the 
applicant prior to December 1947 was justified. Now, materials may be direct evi- 
‘dence or they may be circumstances and probabilities on which a tribunal may act. 
Inferences may be drawn from proved facts and the fact finding tribunal may act on 
those inferences. The question of law will only arise when there is no material at all 
which would justify the finding of a particular fact. Now, the assessee can only ask 
us to interfere with the finding of the Tribunal provided he satisfies us'that there was 
no material at all on which the finding of the Tribunal could be justified. Mr. Kolah 
has taken us through the evidence led before the Tribunal which is annexed to the 
supplementary statement of the case. Now, as I said before we refuse to re-assess 
that evidence ; but certain salient and undisputed facts emerge on which really the 
finding of the Tribunal is based. The most important of these facts is that on August 
3, 1943, the Indian Shipping Adviser by a secret letter informed Messrs Turner 
Morrison & Co., Lid., who were the agents of the Moghul Line, to which the ship 
belonged, that S.S. Rehmani would not arrive at Aden having. been lost by enemy 
action, and he asked Messrs Turner Morrison & Co. that that information could be 
used confidentially for business and insurance purposes, but was not to be published. 
This information was ciroularised by Messrs Turner Morrison & Co. on August 4. 
It is the case of the Department that this circular was receiveed. by the 
assesseo. It is perfectly true as pointed out by Mr. Kolah that it has not been, esta- 
blished as a fact that this circular wasreceived by the assessee either by hand delivery 
or by post. But the fact still remains that the loss of S.S. Rehmani was no longer a 
State secret but was known to the shippers about August 5, 1943. As pointed out 
by the Tribunal it is difficult to believe that evenif the assessee may not have got the 
specific circular informing him about the loss of S.S. Rehmant he would not have 
known of it right up to December 1947, that the ship in which he hadsent his goods to 
Port Sudan never reached its destination, but was sunk before she reached Aden. It is 
also pointed out by the Tribunal and we agree with them that it is a very important 
circumstance that correspondence was going on between the assessee and the non- 
resident from 1943 to 1947. Itis again impossible to believe that although the non- 
resident never received the goods sent to him by the assessee from Bombay he should 
never have written to the assessee making any inquiry as to what had happened to the 
goods or to thesbip. The only point strongly urged by Mr. Kolah is that if the asses- 
see had known of the loss he would have claimed the necessary deduction from the 
Income-tax Authorities. According to him the very fact aa he did not make any 
such claim till the assessment for the year 1947-48 conclusively shows that he did not 
know of the loss. Here Mr. Kolah asks us to enter into the region of speculation. 
We do not know why and under what circumstances the assessee did not choose to 
claim deduction for this loss ; but at best this is one circumstance which might weigh 
in favour of the assessee as against which there are other circumstances to which our 
attention has been drawn. If the Tribunal after weighing these circumstances has 
chosen to come to the conclusion that on the probabilities of the case the statement of 
the assessee that he did not know of the loss of S.S. . Rehmani till December. 1947 
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is false it is not a finding which can be said to be not justified by any materials on the 
record. 

The result, therefore, is that we answer the questions submitted io us as follows : 

No. l:—In the affirmative. 

No. 2:—In the affirmative. 

No. 3:—In the negative. 

No. 4:—This question has been withdrawn by the Solicitor General and we 
therefore do not answer this question. 

The additional question raised on the supplementary statement of the case will 
be answered in the affirmative. 

Assesses to pay three-fourths of the costs of the reference. 


Attorneys for applicants: Amarchand & Mangaldas. 
Attorney for respondent: N. K. Peligara. ` 


Answer accordingly. 


Before the Hon'ble Mr. M. C. Chagla, Ohtef Justice, and Mr. Justice Tendolkar. 
THE AMBICA SILK MILLS, CO., LTD. v. THE COMMISSIONER OF INCOME. 
TAX, BOMBAY CITY.* 

Indian Income-taz Act (XI of 1922), Secs. 10(2)(vi), proviso; 24(1)(2)(b); 17(7) ; 6—Depre- 
ciation allowable not wiped out owing to insufficiency of business income—Whether auch balance 
of depreciation could be set off against capital gains in year of assessment —Ezpresston “ pro- 
fite or gains " in proviso to s. 10(2)(vi), meaning of—Total income of company consisting’ 
entirely of capital gains remaining after set off against capital gains of loss from business— 
Whether super-tan pagable should be computed. on total amount of capital MGR Mun to 
section of Act, how to be construed. 

The expression “ profits or gains " in the proviso to s. 10(2)(vi) of the Indien Income-tax 
Act, 1922, means profits or gains, not merely from the particular business in respect of which 
depreciation is claimed, nor profits or gains from any business conducted by the assesses, 
but the profits or gains which may acorue or arise to the assesses under any of the heads 
referred to in s. 6 of the Act. 

By enaoting s. 10(2)(0i) and the proviso and s. 24(2)( (6) of the Indian Incomo-tax Act, 
1922, what the Legislature had in mind was that if a business is worked at a loss in any 
particular year, the loss can be set off against any other head under s. 24(1) of the Act;. 
if the logs cannot be fully set off, then it can be carried forward to the next year, but then it 
can be only set off against the profits of that particular business and that set off would be 
permissible to the assesses for a period of six years only. After six years the right to set 
off would come to an end. But in the case of depreciation and to tho extent that the losa 
was caused by depreciation being not fully absorbed, there would be no limit to the carrying 
forward of that depreciation, and that depreciation can be set off at any time so long as the 
business showed a profit in the future. 

The assesseo company in the year of asseasment made a business profit of Rs. 37,703 and 
the depreciation allowable to them under s. 10(2)(vit) of the Indian ‘Income-tax Aot, 1922, 
was Rs. 52,985. There was thus a business loss of Rs. 16,282. In the same year of assess- 
ment the assessee made a capital gain of Rs. 90,400. On the question whether the business 
loss of Rs. 15,282, could be set off against the capital gain of Re. 90,400 :— 

Held, that under the ciroumstanoes of the oase the depreciation of Rs. 15,282, which could 
not be wiped off owing to the insufficiency of the business income could be set off against 
the capital gain of Rs. 90,400. 

Lazmichand Jatporia Spinning and Weaving Mille, In Re., Suppan Ohattiar d» Oo. 
v. Commissioner of Incoms-tax, Madras! and Ballarpur Colliertes v. Commissioner of Income 
taz, O. P.*, referred to. 

When the total income in any year of a company consiste entirely of a residue of capital 
gains remaining after set off against the total capital gains of that year of loss from business, 
the amount by which the super-tax payable by them should be reduced should be computed 
on the total amount of the capital gains. 

A proviso should never be construed in a manner which would nullify the effect of the 
main section to which it is merely a proviso. Sometimes a proviso may be of assistance in 
construing a section when the construction of the section is ambiguous; but when the section 

*Decided, March 26, 1962. Income-tax 2 (1929) 4 I. T. C. 211. 


Reference No. 37 of 1951. 3 (1029) 4 I. T. C. 255. 
'1 (1950) 18 I. T. R. 019. : 
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' itself is clear and the scheme which the Logislature had in mind is algo clear, then the proviso 
must not be go construed as to defeat the soheme which the Legislature intended to carry out.- 
In construing fiscal statutes; when two interpretations are possible, the Court should give 
that interpretation which is of help and assistance to the tax-payer rather than the one 
which would help the taxing authority. 

Tae Ambica Silk Mills Co., Ltd., (as8essees) were assessed for the assessment 
year 1948-49. During the relevant. accounting period the assessees sold machinery 
for a sum of Rs. 1,31, 900. A sum of Ra. 90, 400 was ascertained to be capital gains 
of the assessees in respect of the sale. The total assessable profit as computéd by the 
income-tax authorities in respect of the year of account amounted to Rs. 37,703. 
The total depreciation allowable under the Indian Income-tax Act, 1922, in respect 
of the year of account amounted to Rs. 52, 985. The Income-tax Officer ascertained 
the assessees' business loss at Rs. 15,282 (Rs. 52,985 minus Rs. 37, 703). This 
amount the Income-tax Officer set off against the ‘capital gains of Ra. 90,400 and 
ascertained the assessable income at Rs. 75, 118 (Ra. 90, 400 minus Rs. 15, 282). 

In respect of the above assessment it was contended inter alia that as the business 
loss of Rs. 15,282 was due to unabsorbed depreciation of the year of account, it 
should be carried forward to the following year under the second proviso to s. 10 
(2) (iv) (c) of the Indian Income-tax Aot, and not deducted from the capital gain and 
that under s. 17 (7) of the Act the super-tax payable by the assessees should be re- 
duced by an amount computed on that part of the assessees' total income which 
consisted of the capital gains. 

The Appellate Tribunal observed in its order as follows :— 

“ The wording of the second proviso [to s. 10(2)(vi)(c)], in our opinion, dissdy indicates 
that the allowance of the depreciation is restricted to.the year in which it is claimed, subject to 
thero being profits. In case the profits are less than the total depreciation allowance, then the 
part of the allowance is deemed to be the allowance in respect of the subsequent year of assess- 
ment. It may be mentioned here that depreciation is not a revenue expenditure. In order to 
allow an asseasee to recoup his capital over a period of certain number of yeara the law makes 
certain provisions. The depreciation allowance in relation to a particular business can only be 
recovered or recouped during the life of that business. As we read the Aot, the depreciation 
allowance allowable in a year is restricted to the extent of there being profits. In case there 
are no profits or insufficient profits the difference is deemed to be a part of the depreciation al- 
lowance in respect of the subsequent year. The Departmental representative has relied on two 
cases 4 I. T. O. 211 and 3 I. T. O. 456. In 4 I. T. C. 211, depreciation from one business was 
sought to be set off against the profits and gains of other business carried on by the assessee in 
the year of acoount. In the present case unabsorbed depreciation from business has been sot 
off by the Income-tax Officer against the income from another source or head, $.e., capital gain. 
Therefore, this case in our opinion is distinguishable. 3 I. T. C. 456, however, is in favour of tho 
Department. But this is a very old case with which we respectfully disagree. This case is also 
of another High Oourt and we would like the directions of the Bombay High Court on this pomt. 
Their Lordships of the Lahore High Oourt have laid great stress on 8. 24(7). Section 24(1) lays 
down tbe procedure to set off losses from one head against the income from other heads and 
itis obvious that ifthe loasis computed under one head, under s. 10 such loss has to be set 
off against the income profite and gains from other heads. But, in computing the loss or profit, 
allowanoe of depreciation to which the assesses is entitled in a year of account is restricted to the 
extent of there being business profits. So that, according to law, where a business shows no 
surplus or insufficient profits to absorb the depreciation allowance, all that the Income-tax 
authorities have to do is to show the profit or loss at a nil figure. A business cannot show a loss 
by merely allowing the depreciation allowance. We have already mentioned before that the 
allowance of depreciation is not a revenue expenditure. It is a specific deduction allowed under 
the law. Therefore, there could be no question in a case like this to set off the loss arising from 
business against other heads. In our opinion, the correot procedure for the Income-tax Officer 
was to allow the aesesseo depreciation to the extent of Ra. 37,703 only in the year of account. 
Under the second proviso to s. 10{2)(ot)(c) that was the maximum depreciation allowable to 
the assesseo in the year of account. The balance of the depreciation of Ra, 16,282 is deemed 
to be the depreciation allowance of the subsequent year, if there are sufficient profits. It is 
needless to say that the same depreciation allowance to which the assessee 18 entitled in one year 
cannot be deemed to be the depreciation allowance in a subsequent year. We allow the assessoo's 
contention on this point and direct the Income Tax Officer to take the business profit at nil as 
against lose of Ra. 10,282 computed by him.....In the present case, the capital gain to which 
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the assessee haa been assessed is a sum of Ra. 90,400. Butin allowing the above rebate the Income- 
tax Officer has taken the figure of Ra. 75,118 which is the total income assessed to tax. The 
total income of the assessee as computed by tbe Income-tax Officer is Rs. 75,118. It includes 
income chargeable under the head ‘ Capital Gains’ of Ha. 90,400. The part of the total income 
which consista of such inclusion (capital gains) is Re. 90,400 and not Rs. 75,118. It therefore 
ollows that the plain reading of the section clearly shows that the relief to be allowed to the. 
assessee is on a sum of Re. 90,400 and not Rs. 75,118.” ' , : 
In referring the case to the High Court the Appellate Tribunal stated as follows :— 

On these facts the question of law which arises is :— 

Whether on the facts and in the circumstances of the case under the second proviso to s. 10 
(2)(vi)(c) the assessee is entitled to claim depreciation of Re. 37,703 being the total of the profits 
and gains chargeable to tax under s. 10 or Rs. 52,085 being the maximum depreciation allowance 
- in respect of the year under s. 10(2)(vi) ? 

The Commissioner of Income-tax, Bombay City, has raised another question which only falla 
to be considered if the question of depreciation is decided against the view held by the Tribunal. 
The facts relating to this point are as under. This question arises on the interpretation of 
s. 17(7). * 

The Inoome-tax authorities computed the assesgee’s business loss at Rs. 15,282 and capital 
gains at Rs. 90,400. This resulted in & net assessable income according to the Department of 
Rs. 75,118. The Tribunal has already held that the assesseo had no business loss and, therefore, 
the total income which was assessable to tax under the head ‘ Capital gains’ of Rs. 90,400. For 
the purpose of allowing relief to the assesses therefore under a. 17(7) the amount to be considered 
is Ra. 90,400. If, however, the assessment made by the department was to stand the net income 
ascertained would be Rs. 75,118 (Rs. 90,400 minus 10,282). In such a case the Department says 
that the assessee is entitled to the relief only in respect of Rs. 75,118 on the ground that Re. 90,400 
cannot be included in the figure of Rs. 75,118. The question for the determination of the Tri- 
bunal was what was the amount which was chargeable under the head ‘ Capital gaina’, 


The reference was heard. 


K. T. Desai, for the applicant. 
Q. K. Daphtary, Solicitor-General, with G. N. Joshi, for the respondent. 


Cacia C.J. The facts giving rise to this reference are these : 

The assessees, the Ambika Silk Mills Co., Ltd., were assessed for the assessment 
year 1948-49. They had made a business profit of Rs. 37,703. Under s. 10 (2) 
(vi) the depreciation that was allowable to them was Rs. 52, 985. In the same 
year the assesses company had made a capital gain of Rs. 90,400. Deducting 
Rs. 52,985 from the business profit of Rs. 37,703 there would be a business loss of 
Rs. 15,282 ; and the first question that arose.for the consideration of the Tribunal, 
and which has been referred to us now, was whether this business loss of Rs. 15,282 
can be set off against the capital gain of Rs. 90,400. 

Now, frankly speaking, the sections which we have to consider cause considerable 
difficulty, by reason of the language used by the Legislature, in giving a proper 
interpretation to them. But the best way to approach the matter is first to consider 
the scheme underlying the various sections and then to give an interpretation, which, 
as far as possible, fits in with that scheme. Turning first to s. 10 it deals with one of 
the heads of income referred to in s. 6. It provides that tax shall be payable by an 
assesseo under that head in respect of profits and gains of any business carried on by 
him. These profits and gains are to be computed as indicated by sub-s. (2); and 
they are to be computed after making various allowances which are set out in the 
various clauses that follow, and one of the allowances is in respect of depreciation 
which is dealt with in cl. (vi). Therefore, it is clear that as far as 8. 10 itself is concern- 
ed, profits or gains of business are arrived at after giving credit for thejvarious allowances 
referred to in sub-s. (2). It is also clear that as a result of various allowances in the 
year of account a business may work at a loss rather than at a profit in which case the 
aggessee would show a loss as a result of the woe of the business and not a profit. 
Although the language used in sub-s. /2) is that "profits and gains are to be computed,” 
it cannot be disputed that what was intended by the Legislature was that the result 
of the working of the business should be arrived at by taking into consideration the 
various permissible allowances and then determining whether the business had worked 
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at a profit or at a loss. Then, we turn to s. 24 (1) which provides for a set off of loss 
in computing the aggregate income, and it provides.that where an assessee sustains & 
loss of profite of gains in any year under any of the heads mentioned in s. 6, he shall 
be entitled to set off the amount of the loss against his income, profits or gains under 
any other head in that year. Therefore, if the assessee sustains a loss in his business 
under s. 10 (and as I have just pointed out that loss would be arrived at after taking 
into consideration all the allowances mentioned in s. 10 (2) ), then the assessee would 
be entitled to set'off that loss against the profits under any other head. Therefore, 
when an assessee sustains a loss, theloss would include depreciation under s. 10 (2) (vi). 
Then we turn to s. 24 (2) which provides that when the loss cannot be.wholly set 
off under sub-s. (1) of that section, it can be carried forward to the following year, but 
then the loss can only be set off not against any other head but it can be set off only 
against the profits in the same business, andeven with regard to this the Legislature 
hds fixed a period, and that is a period of six years during which the loss can be carried 
forward, so that it can be set off against the same business. Now, to this extent there 
is no difficulty in understanding the scheme of the Legislature. But the difficulty is 
created by the proviso to s. 10 (2) (8) and that proviso is as follows (I will quote only 
relevant words) i— 

“where full effect cannot be given to any such allowance in any year ...owing to there 
being no profits or gains chargeable for that year, or owing to the profits or gains chargeable 
being less than the allowance, ...tho allowance or part of the allowance, to which effect has 
not bean given, as the case may be, shall be added to the amount of the allowance for deprecia- 
tion for the following year and deemed to be part of that allowance, or if there is no such allowance 
for that year, be deemed to be allowance for that year, and so on for the succeeding years;..."' 


So that in substance what the proviso provides is that an unabsorbed depreciation 
may be carried forward from year to year until it has been absorbed. 

Now, what is contended by Mr. Desai on behalf of the assessee is that the proviso 
contains a separate and independent provision with regard to depreciation, and that 
whereas a loss, other than a loss represented by depreciation oan be set off under s. 24, 
sub-s. (1) or (2), depreciation as such can only be carried forward from year to year and 
ean only be absorbed when there are profits in the alates! business in respect of 
which depreciation has been allowed. Emphasis has also been placed upon the 
language of s. 24 (2) (b) which provides that “where depreciation allowance is, under 
ol. (b) of the proviso to ol. (vi) of sub-s. (2) of s. 10, also to be carried forward, effect 
shall first be given to the provisions of this sub-section”. Therefore, in the first 

lace a loss haa to beset off unders. 24 (1) and only after setting offthe loss contemplated 
by B. 24, the depreciation which has not already been absorbed would be absorbed. 
‘Now, Mr. Desai is right in emphasizing the language used by the Legislature in the 
proviso. The language used is, “there being no profits or gains chargeable for that 
head,” and what is contended is that the ponte or gains referred to are the profits or 
gains of the business in respect of which depreciation is claimed. Now, whichever 
way one looks at this proviso it'oreates difficulty. If the plain natural meaning is to 
be given to the expression “profits or gains,” then it would include depreciation which 
has got to be calculated in order to arrive at profits or gains within the meaning of 
s. 10 and that quite obviously cannot be the meaning of “profits or gains” used 
in this proviso. Therefore, whatever other view is possible it is clear that ''profits 
or gains” in this context means profits or gains without taking into consideration the 
depreciation referred to in cl. (vi). Now, even so construing the term “profits or gains” 
is capable of three different constructions. It may mean profits or gains of the busi- 
ness in respect of which depreciation is claimed under cl. (vi); it may mean profits 
or gains in respect of all businesses which come under the head of s. 10 ; or it may mean 
profits or gains derived from the head of business or derived from any source what- 
soever. Now, in placing the construction that we are going to place upon this proviso 
we are actuated by three powerful considerations. The first is that a proviso should 
never be construed in a manner which would nullify the effeot of the main section to 
which it is merely a proviso. Sometimes'a proviso may be of assistance in constru- 
ing a section when the construction of the section is ambiguous; but when the section 
itself is clear and the scheme which the Legislature had in mind is also clear, then the 
proviso must not be so construed as to defeat the scheme which the Legislature in- 
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tended to carry out. The second consideration is, as I shall presently show, that 
three different High Courts in fact have taken the same view as to the proper construc- 
tion to be put upon this proviso and this High Court has consistently laid down that as 
far as possible in construing a statute which is an all-India statute there should be 
uniformity amongst the different High Courts. The third consideration is that the 
interpretation which we are giving is a more favourable one to the assessee than the 
construction contended for by Mr. Desai. It is also a well-settled principle in 
construing fiscal statutes that when two interpretations are possible, the Court 
should give that interpretation which is of help and assistance to the assessee rather than 
the one which would help the taxing department. In our opinion the only proper 
interpretation that should be placed upon the expression “profits or gains" is “profits 
or gains, not merely from the particular business in respect of which depreciation is 


. claimed, nor profits or gains from any business conducted by the assessee, but the 


profits or gains which may accrue or arise to the assessee under any of the heads re- 
ferred to ins. 6.” Therefore, if the assessee has been assessed to income under the 
head capital gains as he has been in this case, viz. to the extent of Rs. 90,400, and if 
depreciation has been absorbed only to the extent of Rs. 52, 985, heis entitled to set 
off the balance of Rs. 15, 282 against the capital gains of Rs. 90,400, thus showing his 
total income at the figure of Rs. 75,118. Therefore, by enacting s. 10 (2) (vi) and the 
proviso and s. 24 (2) (b) what the Legislature had in mind was this: If a business was 
worked at a loss in any particular year, the loss can be set off against any other head 
under s. 24 (1) ; if the loss cannot be fully set off, then it can be carried forward to the 
next year, but then it can be only set off against the profits of that particular business 
and that set off would be permissible to the assessee for a period of six years only. 
After six years the right to set off would come to an end. Butin the case of deprecia- 
tion and to the extent that the loss was caused by depreciation being not fully ab- 
sorbed, there would be no limitto the carrying forward of that depreciation, and that 
depreciation can be set off at any time so long asthe business showed a profit in the 
future. Any difficulties of construction apart, the scheme that we are suggesting 
is a consistent scheme which fits in with the other provisions of the Act. 

Turning to the authorities there is a judgment of the East Punjab High Court, 
Laxmichand Jaiporia Spinning and Weaving Mills, In Re. In that case the assessee 
was a registered firm and the profits and gains were not sufficient to cover the full 
depreciation allowance under s. 10 (2) (vt), and the claim made was that the portion 
of depreciation not set off against profits should be apportioned amongst the partners 
in their individual assessments under proviso to sub-s.'(2) of s. 24 and that claim was 
allowed by the Lahore High Court. ''To the same effect is the judgment of the Madras 
High Court in Suppan Chatttar & Co. v. Commissioner of Income-Taz, Madras. There 
also the profits and gainsof the business were insufficient to cover the depreciation 
allowance under s. 10 (2) (vi) and the excess depreciation was allowed to be set off 
against the profits and gains of other businesses and even from other sources. The 
emphasis placed by the Madras High Court (as indeed was also placed by the Lahore 
High Court) was on the fact that the depreciation under cl. (vt) must be put upon the 
same footing as the other allowances referred to in s. 10 (2), because if depreciation 
could not be set off under s. 24 (1), theresult would be that a different situation would 
arise with regard to an allowance under s. 10 (2) (vi) from what would arise with re- 
gard to other allowances under s. 10 (2). The Nagpur High Court has also taken the 
same view in Ballarpur Collieries v. Commissioner of Income-taz, C.P.3 There also, as 
inthe East Punjab case, there was a depreciation'which could not befully absorbed by 
the profits of the business and the excess was allowed to be set off against the other 
income of the members of the firm under s. 24 of the Ineome-tax Act. Therefore, in 
our opinion the Department was right when it contended that the sum of Rs. 15,282 
which could not be set off against the business profits could be set off against the capi- 
tal gains, viz. Rs. 90,400. 

It may seem surprising why the Department has raised this question. The Depart- 
ment has raised this question not in order to give any relief to the assessee but 
because in this particular case the view taken by the Department would be more 

1 (1950) 18 I. T. R. 919. S (1928) 4 I. T. C. 255. 

2 (1929) 4 I. T. O. 211. 

L. R.—88 
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favourable to it so far as this partioular assessment is concerned because the question 
as to the liability of the assessee to pay super-tax under s. 17 arises. The assessee 
claims a rebate under s. 17 (7) and the rebate in respect of super-tax is to be given 
where in the total income of a company is included any income chargeable under 
the head “capital gains” and the contention of the assessee is that its income under the 
head “capital gains" is Re. 90,400 and the assessee is entitled to a rebate on that 
amount. The contention of the Department on the other hand is that rebate must 
be restricted, not to Rs. 90,400 but to Rs. 90,400 less Rs. 15,282 set off in respect of 
the business loss and therefore the Department contends that the assessee is entitled to 
rebate only on Rs. 75,118. It will now beappreciated why the Department contends 
that Rs. 15,282 should be set off against Rs. 90,400, because in that view of the case 
the relief to the assesses in respect of the super-tax would be less if Rs. 15,282 were so 
set off. But the error into which the vi nien has fallen is that in construing s. 17 
(7) we are not concerned with any set off arrived at as a result of a. 24 (1). The relief 
to which the assessee is entitled in respeot of super-tax is on the amount which is 
included as income chargeable under the head of “capital gains" and, therefore, when 
the agsesseo makes its return it must in its return show Rs. 90,400 as income derived 
from capital gains. It is only after its other income islooked at and computations are 
made that the question of set off would arise under s. 24 (1). But all that we are 
concerned with under s. 17 (7) is whether in the total income of the assessee there is 
any income which actually falls under the head “capital gains,” and if there is such 
income which falls under the head "capital gains," then the assesses is entitled to a 
relief. It is clear that as far as the assessment of the assesgoe is concerned his income 
under the head ‘‘capital gains" is Rs. 90,400 and not Re. 75,118 as the Department 
contends. Rs, 75,118 is only arrived at after a set off is allowed under s. 24, 
but as we pointed out we are not concerned for the purposes of s. 17 (7) with any set 
off which may result by reason of the operation of s. 24 (Z). Therefore, the assessee 
must succeed in the reference to the extent that it contends that it is entitled to a 
rebate for the purpose of super-tax on the amount of Rs. 90,400. 

The Solicitor-General is apprehensive that by reason of the rebate the assessee may 
get something more than what is actually paid forsuper-tax. The provisions of s. 17 
make it perfectly clear that what the assesseo is entitled to is a reduction in the 
amount of super-tax which the assessee is liable to pay. Therefore the rebate can 
only be something less than what the assessee would have been liable to pay but for 
the provisions of s. 17 (7), 

The Commissioner has taken out a notice of motion asking us to direct the Tribunal 
to raise certain questions which according to the Commissioner arise on the statement 
of the case. We agree with the Solicitor General that the questions raised by the 
Tribunal are not properly framed and they do not bring out the'real controversy between 
the parties. However, we donot think it is necessary to send the matter back to the 
Tribunal because we have got all the facts and the materials before us. All that we 
are going to do is to reframe the questions as suggested by the Commissioner. The 
questions when reframed will be: 

1. Whether under the ciroumstances of the case the depreciation of Rs. 15,282 which could 
not be wiped off owing to the insufficienoy of the business income could not be set off against tho. 
capital gains for that year ? 

The answer to this question will be in the affirmative; it could be set off against 
Ra. 90,400. i 

2. Whether when the total income in any year of a company consists entirely ofa residue 
of capital gains remaining after set off against the total capital gains of that year of loss from busi- 
ness the amount by which the super-tax payable by them should be reduced should be computed 
on the total amount of the capital gains or only on the residue mentioned above. 

The answer to this question will be, “On the total amount of the capital gains". 

The assessee has raised a question, whether the provisions of s. 12B of the Indian 
Income-tax Act are ultra vires the Indian Legislature. Wehasvealready decided this 
question on earlier references and, therefore, we answer that question in the negative. 
There will be no order as to the costs of the reference. Answer accordingly. 

Attorneys for appellant: Dikshit, Maneklal æ Co. 

Attorney for Commissioner: JV. K, Petigara, 
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Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Tendolkar. 


MRS. BACHA F. GUZDAR v. THE COMMISSIONER OF INCOME-TAX, BOM- 


BAY "in * 


Indian Income-taz Act (XI of 1922), Seos. 4(8)(viii) ; 2(1) ; 6; 10; 12-—Dividend received by 


aasessea from, compantes manufacturing and ee "tea —Pari of income of companies exempt 
from taz as constituting agricultural income—Whether part of dividend income of assessee 
exempt from tax—Words '* derwed from land” in a, 2(1), proper interpretation of —Inter- 


. pretation of definition of “ agricultural income” $n s. 2(1). 


The aanoaseo wag à shareholder in two companies which carried on the business of growing 
ard manufeeturing tea. Forty per cent. of the income of the companies was taxed as income 


' from the rhenufeoture and sale of tea, while sixty per cent. was exempted on the footing 


' that it was agricultural income. The assessee received a certain amount as dividend 
- in the year of adsessment on the shares hold by her in the companies. The assessee contend- 


ed that sixty: per cent. of the dividend income was agricultural income in her hand and 
was, therefore, exempt from tax under s. 4(3)(titi) of the Indian Income-tax Act, 1922 :— 

Held, that land was the immediate and effective source of profits earned by the companies, 
but the immediate and effective source of the asseasee’s income was the declaration of divi- 
dends which: éntitled the assesses to receive the dividend ; 

that the income of the assesseo which fell under the head “ other sources ” under s. 6 
of the Act and which constituted her dividend income was not an income which was derived 
from land! which was used for agricultural purposes ; and 

that, therefore, sixty per cent. of the dividend income received by the assessee was not 
agricultural income in her hands and as such exempt from tax under s. 4 (3)(vitt) of the Act. 

An assedseo is Lable to pay tax on his dividend income when the dividend has been re- 
ceived frorn a company which derives its profits from agricultural activities and whose 
income or part of it is exempt from tax on the ground that it constitutes agricultural income. 

Per Ohagla O. J: :—Even though the source of the dividend may be the revenue derived 
from land within the meaning of the Indian Income-tax Act, itis not sufficient that 
that should be the source in a remote sense ; 16 must be the source in the sense of its being 
an effective source. It must be shown that directly end effectively without any interven- 
tion the dividend represented revenue derived from land or that the effective source of the 
dividend was révenue derived from land. It is impossible to predicate of a dividend that 
the effective source of the dividend is revenue derived from land or the agricultural income 
earned by the company. The effective source of this particular kind of income which 
is subject to tax is the declaration of dividend by the company. It is that and that alone 
which entitles the assessee to receive the income. 

Phaltan Sugar Works v. Commissioner, I. T3 Premier Construction Oo. v. Comr. I. T.* and 


` F, H. Hamilton v. Commissioners of Inland Revenue’, explained. 


Oommissioner of Income-taz, B. d O. v. Sir Kameshwar Singh,’ Caltex (India), Lid 
v. Comr. of I. T.,5 Whelan v. Henning,® Governor-General tn Council. v. Raleigh Investment 
Oo., Lid.” Commissioners of Inland Revenue v. Forrest, Commissioner of Income-tax, Bengal 
v. Hungerford Investment Trust, Limited, and Comr. I. T. Bihar v. Kamakhya Narayan 
Singh, referred td:? 

Per Tendolkar J.:—The proper interpretation to be placed upon the words “ derived 
from land " in s. 2(1) of the Indian Income-tax Act is that in order to determine whether 
income is derived fiom land what one has got to look to is the immediate and effeotive 
source of income and not its remote or ultimate source. 

Gopal Saran Narain Singh v. Commissioner of Income-tan, B. œ 0., Commissioner of 
Income-taz, B. & O. v. Str Kameshwar Singh’, Oomr. I. T, Bihar v. Kamakhya Narayan 
Singh? and Premier Construction Co. v. Comr. I. T'.,!* referred to. 

The true interpretation of “ agricultural income " must be income which is derived from 


*Deoided, March 28, 1952. Income-tax 9 (1939) 38 Bom. L. R. 1004, 
9. L. 


Reference No. 89 of 1961. 
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R. 63 I. A. 359. 
(1949) 51 Bom. L. R. 725, 10 (1948) 61 Bom. L. R. 182, 
(1948) 51 Bom. L. R. 3, 8. 0. L. R. 76 I. A. 283. 

8. o. L. R. 75 I. A. 246, 11 (1935)37 Bom. L. R. 817, 
(1981) 16 R. T. C. 213. 8. 0. L. R. 62 I. A. 207. 
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land in the sense that the immediate and effective source of that income is land. ‘In the 
case of a dividend, whatever may be the immediate source, it is extremely difficult to say 
that the immediate source of that income is land. Until a dividend is declared, there is 
nothing that a shareholder can get. The dividend is conditional upon a declaration being 
made in that behalf by the general body, and although the dividend ulixmately may come 
out of profite—and indeed a dividend cannot be declared without profits being made— 
the immediate and effective source of that dividend cannot be taken to be land which ia 
the remote or ultimate source of that income and not the immediate and effective source, 


Oxs Mrs. Bacha F. Guzdar (assessee) during the relevant accounting year ended 
March 31, 1949, received dividend of Rs. 2,750 on shares held by her in two tea com- 
panien, viz. Patrakola Tea Co., Ltd., and the Bishnauth Tea Oo., Ltd. "These two 

ben ge carried on the business of growing and manufacturing tea. In "the hands 

e companies, 40 per cent. of their income was taxed as incomé from, the manu- 
Penn and sale of tea, while 60 per cent. was exempted on the footing that it.was 
agricultural income. 


The assessee contended that 60 per cent. of the dividend i income, i.e. 60 per cent. 
of Ra. 2,750, was agricultural income in her hands and was, therefore, exenipt from 
tax. The Appellate Tribunal rejected this contention opietvuu dn its order as 
follows :— 


“A company is a separate entity in law. What is received by the hata aeni distri- 
buted by the companies in the year of account. The Act provides; nowhere that a 
dividend received from & company which had agricultural income is exempt, from & tax under 
the Act. We have to pen whether the dividend received by tho assessee falls within the definition 
of ‘ agricultural income.’ The dividend is neither rent nor revenue derived from land used for 
agricultural purposes, nor is it income derived by the assesseo from such land by agriculture. 

On behalf of the assessee, the observations of Chagla O. J., in 1949 I. T. R. (Phaltan Sugar 
Works Ltd. v. Commissioner of Income-taz, Phaltan State, E at page’ 607 were strongly 
relied upon. i 

The observations of the learned Chief Justice were as follows :— 

‘The principle which Sir Jamshedji enunciates is unexceptional, end entirely agree with 
him that if the income bore a character which exempted 1t from payment of, tax, then the mere 
fact that that income was transferred to the shareholders in the shapp, of dividends would not 
alter its nature or character and that income would still not be liable to tax.’ 

His Lordship referred to the principle enunciated by their Lordships of the Privy Council in 
Premier Construction Co. Ltd. v. Commissioner of Income-tan, Bombay Oity, 1948, I. T. R. 380. 
It is conceded by the learned counsel for the assesses that the observations are obiter dicta. 
In 1948 I. T. R. 380, the assesseo was the managing agent of a company. Under the agreement 
relating to 1ts remuneration a commission at the rate of ten per cent. per annum on the annual 
net profits of the company was to be paid to the asaessoe. A part of the company's income was 
agricultural income as defined in the Income-tax Act. The assesses claimed that as its remunera- 
tion was calculated with reference to the income of the company, part of which was agricultural 
income, such part of the remuneration as was proportionate to the agricultural income of the 
company, was itself agricultural income and as such exempt from income-tax. The Board 
held that the assessee received no agricultural income as defined by the Aot. That it received 
remuneration under a contract for personal service calculated on the amount,of profits earned by 
the employer, payable, not in specie out of any item of such profits, but out of any moneys of 
the employer available for the purpose, and that the remuneration, therefore, was nob agrioul- 
turl income and was not exempt from tax. On a review of the authorities and the considera- 
tion of the terms of the Indian Income-tax Aot, Bir John Beaumont delivering the judgment of 
the Board stated the principle to be derived in the following terms :— 

“ Where an agsessee receives income, notiteelf of a character to fall within the definition of 
agricultural income contained in the Act, such income does not assume the character of agricultural 
income by reason of the source from which 1t is derived, or the method by which it is calculated. 
But if the income received falls within the definition of agricultural income it earns: exemption, 
in whatever character the assesses receives it. In the present case the assessee received no 
agricultural income as defined by the Act ; it received remuneration under a contract for personal 
service calculated on the amount of profits earned by the employer, payable, not in specie out of 
any item of such profits, but out of any moneys of the employer available for the purpose ”. 

The remuneration was, therefore, held not to be agricultural income and as such not exempt 
from tax. The dividends received by the assessee in the present case cannot be said to be rent 
or revenue derived from land and it is not iteslf of a character to fall within the definition of 
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agricultural income under the Act. It, therefore, follows that the dividend income does not 
assume the character of agricultural income in the hands of the asseasee shareholdera by reason 
of the fact that the source from which the dividend is derived is agricultural income....In 
the light of the principle enunciated in the Premier Construction case, the dividend received by 
the assessee cannot be treated as agricultural income in her hand in view of the definition of 
agricultural income contained in the Act.” 

The following question of law was referred to the High Court :— 

. " Whether 60% of the dividends amounting to Rs. 2,750, received by the asseasee from the 
two tea companies is agricultural income and as such exempt under a. 4(3)(vitt) of the Act” ? 


The reference was heard. * 


Sir Jamshedji Kanga, with R. J. Kolah, for the applicant. 
C. K. Daphtary, Solicitor General, for the respondent. 


CuHaGLAC.J. A very important question arises on this reference as to the liability 
of an assesseee to pay tax on his dividend income when the dividend has been re- 
ceived from a company which derives its profits from agricultural activities and whose 
income or part of it is exempt from tax on the ground that it constitutes agricultural 
income. 

The facts are very few. The assessee held shares in two tea companies, Patrakola 
Tea Co., Ltd., and the Bishnauth Tea Co., Ltd., and in the year of account she re- 
ceived dividends aggregating to Rs. 2,750 on the shares that she held. These two 
tea companies carry on the business of growing and manufacturing tea. 40 per cent. 
of the income of the tea companies was taxed as income from the manufacture and 
sale of tea, while 60 per cent. was exempt from tax as agrieutural income. This was 

ursuant to r. 24 of the Indian Income Tax Rules. The contention of the assessee 
Before the Tribunal was and it is before us that 60 per cent. of this dividend income 
was agricultural income in her hand and therefore was exempt from tax. A large 
number of authorities have been cited at the bar and our attention has been drawn to 
various observations made by different High Courts and the Privy Council. : There is 
no direot decision on this point and therefore it is advisable first to look at the Act 
itself and to consider what are the principles which should govern this case before we 
turn to the authorities. 

Now, exemption from tax can only be claimed under s. 4 (3) of the Income-tax Act 
and that section provides that any income, profits or gains falling within the following 
classes shall not be included in the total income of the person receiving them, There- 
fore, it is for the assessee to satisfy us that the income received by her falls within 
any of the classes enumerated ins. 4 (3), and the contention of the assessee is that her 
income falls in the category of agricultural income mentioned in s. 4 (3) (viti). There- 
fore, it is only if her income is agricultural income that she is entitled to exemption 
from tax. ‘Agricultural income” is defined in the Act itself and the definition is 
“any rent or revenue-derived from land which is used for agricultural purposes”. 
Therefore, the assessee must satisfy us that the dividend which she has received from 
the two tea companies is a revenue derived from land which is used for agricultural 

urposes. It seems difficult to understand how it could possibly be urged by the 
assessee that the dividend which she has received as a shareholder from these two 
companies is revenue derived from land which is used for agricultural purposes. But 
Sir Jamshedji with his usual skilful advocacy has tried to persuade us that on the 
authorities and on the true position of a shareholder and on the rights that a share. 
holder has, the dividend income of the assessee is the same identical income which the 
company derives from agricultural processes. 

Now, let us look at the position of company and its shareholders under the general 
law and under the Income-tax Act. It is elementary and unnecessary to repeat that 
a company is a separate entity from ite shareholders. Sir Jamshedji tried to draw an 
analogy. betwéen a partnership which does agricultural business and whose income is 
agricultural income, and a company whose income is agricultural income. In my 
opinion the analogy is entirely unsustainable. Law does notrecognise a partnership as 
a separate entity and in law there isnosuch thing as partnership independently of part- 
ners. A partnership is merely a compendious expression to describe various persons 
who are carrying on businessin partnership. Itis true that when a partnership has 
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agricultural income and the partnership is registered under the Indian Income-tax 
Aot, in the assessment of individual partners the agricultural income would be exempt- 
ed, because there is no distinction in law between the income of the partners and the 
income of the partnership. Entirely different is the position with regard to a 
company. It cannot be said that the income of the company is the income of the 
shareholders. Not only is a company and a shareholder separate and independent 
entities under the general law, but even under the Indian Income-tax Act a company 
is a separate entity for the purpose of assessment from a shareholder. A company 
pays income-tax on its income or its profits. It does not pay income-tax on behalf of 
the shareholders. A shareholder pays tax on his own income which may include 
income derived from dividends, and it is true as Sir Jamshedji has pointed out that 
the law provides that a shareholder is entitled to refund if tax has been paid by the 
company on the income which is represented by the dividends received by him. ` But 
this is merely as a legal fiction that it is recognised that the tax has been paid by the 
company on behalf of the shareholder and therefore the shareholder is entitled to a 
refund. In fact and in law income-tax is paid by the company as a company on its 
own income and the shareholder also in fact and in law has to pay tax on his own in- 
come. Take the case of super-tax. The company pays super-tax on its income. -On 
the same income the shareholder when he receives a dividend as representing part of 
those profits or income also pays super-tax and no rebate is given tothe shareholder. 
Therefore, on the same income earned the company pays super-tax and the shareholder 
also pays super-tax. The reason is not that there is duplication of taxation, but 
because in the eye of the law and in the eye of the fiscal taxing statute the 
company and the shareholder are different separate independent entities, and 
the tax paid by the company is a different tax from the tax paid by the 
shareholder. It is also true, as, pointed out by Sir Jamshedji, that when a man 
buys shares of a company and invests his moneys. in buying those shares, he becomes 
entitled to participate in the profits made by the company. But this expression 

"right to participate in the profits of a com pany” is rathér an anomalous and con- 
fusing expression. What it really means is that a shareholder has a right to parti- 
oipate in the profits of the company only when profits are distributed and a dividend 
is declared. Till & dividend is declared the shareholder has no right to the profits 
earned by the company. The further important fact which has got to be borne in 
mind is that when profits are distributed and a dividend is declared, the shareholder 
becomes the creditor of the company and the company is liable to pay the dividend 
as a debt. 

Now, when these general principles are borne in mind, can it be said that the asses- 
gee in this case, who has received dividends from these two companies in which she is 
a shareholder and which companies’ income or part of it is agricultural income, has 
herself derived income from land which is used for agricultural purposes. The in- 
come of the two companies would be, I take it, business income and it would be 
assessable under s. 10 of the Income-tax Act. The income of the assessee is dividend 
income assessable under s. 12. The income of the company would fall under,one head 
as set out ins. 6. The income of the assessee would fall under an entirely dif. 
ferent head under s. 6. But the contention of Sir Jamshedji is that although 
the heads may be different the dividend which the assessee has received ‘has 
been. rode from the same source as the inoome made by the company. 
Sir Jamshedji says that the dividend received by the assesses is nothing nfore 
than the very income which the companies derived and. which was ultimately 
distributed between the shareholders who were entitled to the profits. This argument 
would have considerable force and validity if a shareholder had the same right to the 
profits of a company that a partner has to the profits made by the partnership. But 
as I have pointed out before, whereas a partner has a right independently of any 
condition being satisfied, & shareholder has no such right unless the most important 
condition is satisfied, viz. that the profits are distributed and a dividend is declared. 
To my mind the difference between the position of a partner and a shareholder in 
this respect is vital and that difference distinguishes s case of a-partner from that of 
a shareholder. 


Turning to the authorities, I am afraid I am myself iiid responsible for the 
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difficulty created by certain observations which I made when delivering the judg- 
ment of this Court in PAaltan Sugar Works v. Commissioner I. T... Now, the observa- 
tions of every Judge and of every Court must be read in the light of the facts actually 
decided and the point that arose for decision. What were the facts in Phaltan Sugar 
Works’ case which called for the observations on which such strong relianoe is placed 
and rightly placed by Sir Jamshedji ? What we were dealing with in that case was a 
contention that inasmuch as the Phaltan Government had exempted by a contract 
the Phaltan Sugar Works from paying tax, therefore there was no obligation upon 
the company to deduct at source the tax from the dividends which it paid to its 
shareholders. Sir Jamshedji’s contention was that the company itself was exempted 
from payment of tax and therefore the shareholders were also exempted from pay- 
ment of tax. This argument was rejected by us and we held that a mere contract 
between a Government and a company by which a company was not liable to pay 
tax did not make the income of that company unassessable, and it was in this connec: 
tion that the following observations were made in the judgment which I delivered 
(p. 732) : 

“ , Now, Bir Jamshedji says that the dividend which came to the hands of the shareholder 
was not liable to tax at all because the profite out of which dividends were paid were not liable 
to tax in the hands of the company, and Sir Jamshedji says that if an income bears a certain 
character, that character cannot be altered because it is transferred from the company to the 
shareholders. The principle which Sir Jamshedji enunciates is unexceptional, and I entirely 
agree with him that if the income bore a character which exempted it from payment of tax, then 
the mere fact that that income was transferred to the shareholders in the shape of dividends 
would not alter ita nature or character and that income would still not be liable to tax. That 
principle has been recently enunciated or rather re-enunciated by the Privy Counoil in the case 
of Premier Oonstruction Oo. v. Comr. I. Ta” 


Therefore, the particular oase we are oonsidering today did not arise before us for 
decision, and in making the observations which I did at p. 732 I was merely giving 
effect:to or what I thought I was doing was giving effect to the principle enuncia 
by the Privy Council in the Premier Construction case. It was no new principle which 
this Court was laying down, but this Court was merely paraphrasing what the Privy 
Council had observed in the Premier Construction Co.'s case. 

Therefore, it would be perhaps best to turn to the Privy Council case itself to find 
out what was decided in that case. That case is reported in Premier Construction 
Oo. v. Comr. I. T.3. That was a case where under a managing agency agreement the 
assesses was entitled to receive 10 per cent. of the profits made by the company and 
the income of the company was agricultural income, and the assesses claimed exemp- 
tion from tax on the ground that his income was derived from agricultural income. 
That contention was rejected by the Privy Council and after reviewing the case Sir 
John Beaumont delivering the judgment of the Privy Council stated (p. 5) : 

* In their Lordships’ view the principle to be derived from a consideration of the ternis of 
the Income-tax Act and the authorities referred to is that where an assesses receives incomes 
not itself of a character to fall within the definition of agricultural income contained in the Act, 
such income does not assume the character of agricultural income by reason of the source from 
which it is derived, or the method by which it is calculated.” 


Pausing here for a moment, it is clear that what the Privy Council was se pei 
was a case of a direct recipient of agricultural income and what the Privy Counci 
was emphasising was that when you have a direct recipient of agricultural income 
it is irrelevant to consider in what character he receives the agricultural income, and 
the case they had in mind was the case to which they had referred earlier, viz. the 
case of Commissioner of Income-taz, B. &. O. v. Sir Kameshwar Singh*. In that 
case & mortgagee went into possession and received rents from lands belonging to the 
mortgagor and it was contended that as the lands belonged to the mortgagor and as 
the income was being received by the mortgagee in his capacity as mortgages, he 
was not entitled to exemption from tax. That argument was rejected by the Privy 
Council. Now, to go on with the passage which I was referring to (p. 5): 


` 1 (1949) 61 Bom. L. R. 725. — 3 (1948) 51 Bom. L. R. 8, 
2 (1948) 51 Bom. L. R. 8, 8. 0. L. R. 75 I. A. 346. 
8.0. L. R. 75 I. A. 246. 4 (1935) 37 Bom. L. R. 822, P.0. 
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“ ,. . But if the income received falls within the definition of agricultural income, it earns oxe- 
mption, in whatever character the assessee receives it,” 

This again emphasises the same aspect. Then to go on (p. 5): 

** ,, .In the present case the assessee received no agricultural income as defined by the Aot ;. 

it received remuneration under a contract for personal service caloulated on the amount of 
profits earned by the employer, payable, not in specie out.of any item of such profits, but out of 
any moneys of the employer available for the purpose.” 
Therefore, the Privy Council having found that the managing agent did not receive 
any income derived from lands but received remuneration as & result of contractual 
relations between him and the company, the income did not constitute agricultural 
income. If this is the case we were relying upon in Phaltan Sugar Works Co.’s case, 
surely it cannot be said that the Privy Council laid down that when an income is 
earned by a company and that income is transferred by the company to the share- 
holder in the shape of a dividend (I am prepared to accept this contention of Sir 
Jamshedji) and that shareholder becomes entitled to that part of the profit only when 
the dividend is declared and it comes in the hands of the shareholder, the income re- 
ceived maintains the same character and continues to be an agricultural income. In 
my opinion it would be an unwarranted extension of the decision of the Privy Council 
to come to that conclusion. 

Then reliance is placed upon another judgment of this Court which was recently 
delivered in Caltex (India), Ltd. v. Comr. of I. T. What we were there consi- 
dering was whether the Caltex (India) Ltd. could be appointed the statutory agent 
under s. 43 of the California Texas Oil Co., Ltd., which was incorporated in the Bahama 
Islands. Oalifornia Texas Oil Co. was a shareholder of Caltex (India) Ltd. and as 
such shareholder received dividend from the Caltex (Indie) Ltd., and the question 
that fell to be considered was whether the California Texas Oil Co. was liable to 
pay tax in India under s. 42 of the Act. It was in this connection that the obser- 
vations relied upon by Sir Jamshedji were made. We held there that income, 
profits or gains accrued to the California Company by reason of the fact that there was 
& Source of income in British India and the source of income according to us was the 
profits made by the Indian company in India. Sir Jamshedji contended that divi- 
dends could not be said to have been derived from profits and we rejected that con- 
tention, and at page 229 of the judgment it is stated : 

“If the source from which his dividend emanates is the profits made by the company, then 

undoubtedly the dividend that he receives is an income which arises from that source. ” 
It cannot’ be disputed that in one sense, and perhaps an important sense, the divi- 
dend received by an assesseo is derived from the profits made by the company. But 
what we are concerned with in the present caseis not whether the dividends are deriv- 
ed from the profits made by the company, but whether the dividends themselves 
constitute revenue derived from land, and as I shall presently point out, even though 
the source may be the revenue derived from land within the meaning of the Act, 
it is not sufficient that that should be the source in a remote sense ; it must be the 
source in the sense of its being an effective source. It must be shown that directly 
and effectively without any intervention the dividend represented revenue derived 
from land or that the effective source of the dividend was revenue derived from land. 
In my opinion it is impossible to predicate of a dividend that the effective source of 
the dividend is revenue derived from land or the agricultural income earned by the 
company. ‘The effective source of this particular kind of income which is subject to 
tax is the declaration of dividend by the company. It is that and that alone which 
entitles the assessee to receive the income. 

Reliance has also been placed by Sir Jamshedji on another decision of the Privy 
Council in Commissioner of Income-taz, B. d O. v. Sir Kameshwar Singh*, and the 
observations relied upon are'at p. 825: ; 

' s.. Theo exemption (Lord Maomillan says in his judgment) is conferred, and conferred indelibly, 
on a particular kind of income and does not depend on the character of the recipient, contrasting 
thus with the exemption conferred by the same sub-section on the income of local euthonties."' 


With respect the observation is perfectly sound, because if it is found that a person has 
1 (1951) 54 Bom. L. R. 222. 2 (1935) 37 Bom. L. R, 822, P.o. 
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received agricultural income and that he is the recipient of that income, then it is 
immaterial what character he bears, because what is important under the Income- 
tax Actis the character of the income and not the character of the recipient. Again, 
the facts in regard to which these observations were made are important. A money- 
lender had conveyed to him by his debtor certain properties and he received income 
from these lands, and the contention was that he had received this income in his 
character as & money-lender and therefore the income was not exempted from 
tax. It is in rejecting that contention that Lord Macmillan gave expression to this 
statement. 

Very strong reliance has been placed by Sir Jamshedji on a decision of the English 
Court reported in F. H. Hamilton v. Commissioners of Inland Revenue!, In that case 
the assessee contended that he had received a dividend from a company exceeding 
the amount of the income of the company and that therefore he should be taxed only 
in respect of that part of the dividend which corresponded to the actual income of the 
company. This contention was rejected by Mr. Justice Rowlatt. In his judgment 
he referred to another case which he had decided and which was relied upon on behalf 
of the assessee and that was Whelan v. Henning?*. In that case the assessee had 
received a sum of £ 35 as dividend. No tax had been paid by the company and yet the 
Income Tax, Commissioners added to the sum of £ 35 the sum of £ 9 which according 
to them was the tax that should have been paid in respect of the dividend of £ 35 
and wanted to assess the assessee to super-tax on £ 44. Mr. Justice Rowlatt in that 
case held that the Commissioners were not justified in assessing the assessee to a larger 
amount than £ 35, and it was in that connection that the remarks were made by 
Mr. Justice Rowlatt on which reliance has been placed. This is what the learned 
Judge said (p. 221) : 

“Tt was said that the £35 was a taxable sum in itself, never mind what the company had 
done; that was the dividend and a profit and gain, and it ought to be taxed. As to that, I 
held (as I thought, and think, rightly) that a dividend, is not & taxable subject matter in itself. The 
operation of declaring a dividend is not an operation which gives birth to a profit or gain ; it is 
only the division of profits or gains earned by the trading operation, which is the only source 
of profit or gain, and the declaration of the dividend is merely the division, without any in- 
come accruing, of the profits and gains realised.” : 

What was being emphasised by the learned Judge was that the company is assessed in 
respect of the trading operation, profits or gains are earned by reason of the trading 
op ronen and the tax is paid by the company in respect of the profits and gains, and 
if the company had paid no tax, when dividend was received by the assosseo, the 
dividend itself could not be considered as something which wonld attract to it the 
tax in respeot of the profits and gains which had themselves not been subjected to tax. 

In connection with the nature of dividend, Sir Jamshedji has relied on a statement 
s the law in Buckley's Companies Acts, 12th edu., at page 804, and it is pointed out 
that i 

" Etymologically a dividend is the ' dividendum,’ the total divisible sum. But in its ordi. 
nary sense it means the sum paid and received as the quotient forming tho share of the divisible 
sum payable to the recipient ;" : 
and it is further pointed out that (p. 894) : 

* Whether the whole or any part shall be divided or what portion shall be divided and what 

retained are ordinarily questions of internal management for the decision of the shareholders 
subjeot, if the articles so provide, to the recommendation of the directors, which the Court has 
no jurisdiotion to control or review." , 
But as it is well known, all articles have now compulsorily to provide that profits 
shall not be distributed otherwise than as recommended by the directors. But what 
is overlooked by Sir Jamshedji is that a shareholder is not entitled to the profits of the 
company assuch. He has no right to claim any share of the profits. His right only 
arises when a resolution is passed declaring a dividend. 

Sir Jamshedji has also relied on a judgment of the Federal Court reported in 
Governor-General in Council v. Raleigh Investment Oo. Ltd? The Federal Court 
was considering the same question that we considered in Releigh’s case and what was 


1 (1981) 16 R. T. C. 213. 3 (1944) 6 F. C. R. 220, 
a (1924) 10 T. C. 263. 
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contended by the assessee in that oase was thats. 4 (7) (c) and Explanation 3 of the Act 
were ulira vires in so far as they purported to authorise the levy of tax on non-re- 
sident companies in respect of income from dividends which had accrued to them out- 
side British India, and the Federal Court held that the Indian Legislature in enacting 
that particular provision was not giving any extra-territorial operation to its law, 
and 5 was in this connection that observations were made by Chief Justice Spens at 
p. 250 : 

“Tt is true that the profite of a company may not materialise into a dividend for the share- 
holder till a dividend is declared, but that is different from saying that when the dividend is 
declared the ‘ source ’ of the dividend is not the same as the source of the profits made by the 
company.” 

But as I shall presently point out, what is necessary for us to decide is not that the 
ultimate source of the dividend is the same as the source of the profits made by the 
company. What we have to decide is whether land used for agricultural purposes 
is the effective and immediate source of the dividend received by the assessee. In 
the same connection Sir Jamshedji also relied on an observation of Lord Anderson in 
Commissioners of Inland Revenue v. Forrest. Lord Anderson is describing what are 
the rights of a person who invests moneys in the shares of a company and this is what 
the learned Law Lord says (p. 710): ` ; ‘ 

“ He buys two things with his money. He buys, in the first place, a share of the asseta of 
the industrial concern proportionate to the number of shares which he has purchased; and he 
also buys the right to participate in any profits which the company may make in the future.” 
With respect, the right to which Lord Anderson refers is not an unconditional right. 
It is not the right that a partner has in partnership profits. As I have said before, it 
is a right conditioned by a declaration of dividends being made by the company. — 

Reliance has also been placed on a decision of the Privy Council reported in 
Commissioner of Income-Taz, Bengal, v. Hungerford Investment Trust, Limiled*. 
The Privy Council was considering s. 14 (2) (a) of the Indian Income-tax Act of 1922 
which provided that an assessee who had received dividends as æ shareholder was 
exempt from income-tax in respect of that dividend where the profits and gains of 
the company had been assessed to tax, and the Privy Council was pointing out 
the principle underlying that section, and Sir George Rankin delivering the judgment 
of the Board stated (p. 1008) : 

“ The underlying principle of the clause, as the Commisaioner in stating the present onse 

has recognised, is ' that the dividend represente merely the shareholders' share in the inoome of 
the company. " 
But again, what is overlooked is that if there was no distinction between the dividend 
income of the shareholder and the income of the company, there would have been no 
necessity for the Legislature to enact s. 14 (2) (a). The very fact that this section 
was enacted clearly shows that but for that enactment the shareholder would have 
been liable to pay tax on the dividend although the company had already been 
assessed to tax. The provision in the present Act also empahsises that principle. 
Therefore, the taxing statute has always made a distinction between the income of the 
company and the income of the shareholder. Those incomes are separate and 
distinct, and but for special provisions in the taxing statute, which may either 
exempt the shareholder from paying tax on the dividend when the company has 
already been subjected to tax or where the taxing statute might give a rebate to 
the assessee in respect of the amount paid as tax on the dividend by the company, 
the assessee would be liable to pay tax on the dividend. 

But the most helpful and illuminating decision to which our attention has been 
drawn is the judgment of the Privy Council in Comr. I. T., Bihar v. Kamakhya 
Narayan Singh’.: The contention that was urged before the Privy Council was that 
interest on arrears of rent payable in respect of land used for agricultural purposes 
was agricultural income within the definition of the Aot and was therefore exempt 
from tax. This contention was rejected by the Privy Council and Lord Uthwatt 
delivering the judgment of the Board made the following observation (p. 183) : 

1 (1924) 8 T. C. 704, 8 (1948) 5l Bom. L. R. 182, 


2 (1930) 88 Bom. L. R. 1004, 8.0. L. R. 76 I. A. 283. 
B.0. L. R. 63 T. A, 350. 
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“ Equally clearly the interest on rent is revenue, but in their Lordships’ opinion it is not 
revenue derived from land. It is no doubt true that without the obligation to pay rent—and 
rent is obviously derived from land—there could be no arrears of rent and without arrears of 
rent there would be no interest. But the affirmative proposition that interest ıs derived from 
land does not emerge from this series of facts. All that emerges is that as regards the interest, 
land rent and non-payment of rent stand together as cause sine quilus non. The source from 
which the interest ia derived has not thereby been ascertained.” 


Now, applying this argument to the facts of this case, Sir Jamshedji has argued 
exactly what was considered by the Privy Council as not & sound argument. Sir 
Jamshedji’s argument is that without income made by the company there would be no 
dividends and therefore dividends are derived from land and therefore dividends 
constitute agricultural income. Then Lord Uthwatt goes on to say (p.183): 

“ The word ' derived’ is not a term of art. Its use in the definition indeed demands an 
enquiry into the genealogy of the product. But the enquiry should stop as soon as the effective 
source is discovered. In the genealogical tree of the interest land indeed appears in the second 
degree, but the immediate and effective source is rent, which has suffered the accident of non- 
payment. And rent is not land within the meaning of the definition.” 


If we were to draw a genealogical tree with regard to the income of the assessee, then 
undoubtedly land would pe in that tree, but it would appear in the second degree. 
What would appear in the first degree would be the declaration of the dividend which 
entitled him to receive the dividend which constituted a debt due to him by the com- 
pany and which cast an obligation upon the' company to pay him the dividend. 
Therefore, in the language of Lord Uthwatt the immediate and effective source of the 
assessee’s income is not land. Land is the immediate and effective source of profits 
earned by the company, but the immediate and effective source of the assessee's 
income is the declaration of dividends which entitle the assessee to receive the 
dividend. . 

Therefore, in my opinion, both on principle and on a review of authorities, it 
cannot be said that the income of the assessee which falls under the head "other 
Sources" and which constitutes her dividend income, is an income which is derived 
from land which is used for agricultural purposes. I would therefore answer the 
question put to us in the negative. 


‘TENDOLKAR J. 


T agree, but having regard to the importance of the question referred to us, I would 
like to add a few observations. The true answer to the question must depend upon 
& correct appreciation of the relation between a company and its shareholders and the 
proper interpretation to be placed upon the definition of “agricultural income” in 
8. 2 (1) of the Indian Income-tax Act. Now, there cannot be any question that a 
company in law is an entirely separate entity from the shareholders. A company is 
in no sense an agent of the shareholder or of the shareholders even collectively. It is 
perfectly true that a shareholder when he purchases a share acquiresa right to share 
in the distribution of profits, which is a somewhat different thing from saying that he 
acquires a right to share in the pete because the profits made by the company may 
never be shared by the shareholders at all if no dividends are in fact declared. The 
company when it earns profits does not earn them as an agent of the shareholders and 
the shareholders have no right in any profit earned until a dividend is in fact declar- 
ed in the manner provided by the articles of association of a company. It is impor- 
tant in this connection to remember that although the articles of association may make 
what provision they like for the declaration of the dividend, s. 17 (2) of the Companies 
Act provides that there shall be deemed to be included in all articles of association 
certain regulations contained in Table A to the First Schedule of that Act, and one of 
such regulations is Regulation 95 which provides that the company in general meeting 
may declare a dividend, but no dividend shall exceed the amount recommended by 
the directors. The result of this of necessity is that if the directors choose to re- 
commend no dividend, no dividend can be declared by the shareholders in general 
meeting, which could not be the position if the Ls were made by the company 
as an agent of the shareholders and the shareholders were at liberty to divide them 
between themselves as they liked. ' Therefore, in law, between the shareholder and the 
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profits are interposed the directors who can prevent the distribution of profits. More- 
over, & dividend when declared becomes & debt and can be recovered from the com- 
pany, not necessarily out of the profits made, but out of any assets belonging to the 
company. It seems to me, therefore, to be quite impossible to say that the profits of the 
company are the ante of the shareholders. Sir Jamshedji has contended that a 
company is after all a glorified edition ofa firm. That contention, in my opinion, is 
wholly untenable. In the eye of the law persons who have entered into a partner- 
ship are individually called partners and collectively a firm, so that when one is 
dealing with a firm, everything done by the firm is for the benefit of the partners 
direct and a partner is in law an agent of the firm for all purposes each partner being 
an agent of the other partners also for the purpose of the business of the firm. That 
position does not obtain in the case of a company. A company is not the agent of a. 
shareholder or shareholders, nor are the shareholders agents of the company for the 
‘purpose of the business of the company. There is, therefore, in my opinion, no 
analogy whatsoever between the profits made by a firm and the profits made by a 
company. In the eye of the income tax law as well, the company and the share- 
holders are distinct entities, and where a company pays tax on its income, ib pays 
it on its own behalf and not on behalf of the shareholders. "That was laid down in 
felicitous language by Viscount Cave in Inland Revenue Commissioners v. Blott: 
Inland Revenue Commissioners v. Greenwood', where the learned Law Lord observes 
(p. 201) : 

* ,..Plainly, a company paying income tax on its profits does not pay it as agent for its 
shareholders. It pays as a taxpayer, and if no dividend is declared the shareholders have no 
direct concern in the payment. If & dividend is declared, the company is entitled to deduct 
from such dividend a proportionate part of the amount of the tax previously paid by the com- 
pany ; and in that case the payment by the company operates in relief of the shareholder. But 
no agency, properly so called, is involved.” . 
Therefore, under the income tax law as well, there is no agency between & company 
and its shareholders, 

Turning next to the definition of ‘agricultural income” under which an income has 
to fall in order to secure an exemption from liability to tax, the material words of that 
definition are “derived from land". Now of course, in its ordinary sense it would be 
very difficult to say that the income derived by the shareholder, who is the assessee 
in this case, was derived from land, in any event in the sense that it was directly 
derived from land. But what is urged by Sir Jamshedji is that the dividends were 
paid out of profits which included agricultural income, and to the extent to which they 
were so paid they are agricultural income in the hands of the shareholders. That 
contention, in my opinion, is unsound. It is of course obvious that dividends oan only 
be paid out of the income, profits and gains of the company, and in that sense the 
income, profits and gains are the source of the dividend and have been held to be 
80 in many of the authorities relied upon by Sir Jamshedji. But it does not follow 
from that that the dividend partakes of the nature of the income out of which it is 
paid. Thus, for example, a company may have, in addition to income from business, 
income from property, and the proportionate share in the dividend distributed which 
is attributable to income from property would not in the hands of the assessee, the 
shareholder, be income from property. Again, in the base of any income of the com- 

any by way of interest on securities or dividends on shares of other companies held 
by such company, although there would be a deduction of tax at the source, the 
company alone could seek the benefit of such deductions, and an individual share; 
holder could not claim that since there was included in the income of the company 
interest on securities or dividend on shares on which tax had been deducted at the 
source, in his own assessment as well he ought to get a proportionate credit for the tax 
so deducted. It seems to me, therefore, apparent that the dividend, although it 
comes out of the income of the company, does not necessarily partake of the character 
of that income in the hands of the shareholder. As I conceive it, the proper inter- 
pretation to be placed upon the words "derived from land" in s. 2 (1) is that in order 
to determine whether income is derived from land what one has got to look to is the 
immediate and effective source of income and not itsremote or ultimate source. This 
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view of the definition is, as I will presently point out, in consonance with all the four 
decisions of their Lordships of the Privy Council to which attention has been drawn. 
The first of these decisions is in Gopal Saran Narain Singh v. Commissioner of 
Income-Taz, B. & O.. In this ease an assessee conveyed his share in a certain 
property to a co-sharer and in return the co-sharer agreed to repay the debts of the 
assesses and also to make an annual payment of Re. 2,40,000 to the assessee for life. 
The question was whether the annual payment was agricultural income, and their 
Lordships held that it was not. Thereis no doubt that in this case the ultimate 
source of the income was the land, because but for the assessee having had the land 
which he conveyed to his co-sharer he would not have got the annual payment. 
But none-the-less their Lordships held that this was not sufficient to make it 
agricultural income. Lord Russell of Killowen in his judgment observes (p. 820) : 

* In their Lordships’ opinion it is impossible to hold that this annual payment is ‘ agrioul- 

tural income’ within the meaning of the Act. It is not rent or revenue derived from land; 
it is money payable under a contract imposing a personal liability on the covenantor, tho dis- 
charge of which is secured by a charge on land. The covenantor is at liberty to make the pay- 
ments out of any of her moneys, and is bound to make them whether the land is sufficiently 
produotive or not." 
The next decision of their Lordships of the Privy Council is reported in the same 
volume at p. 822, Commissioner of Income-Taz. B. & O. v. Sir Kameshwar Singh’. 
In this case the assessee’s father who carried on a money-lending business made a 
loan under an indenture desoribed as ‘a zarpeshgi lease with usufructuary mortgage’. 
A certain portion of the rent was reserved to the mortgagor as thika rent and the 
mortgagee was allowed to take the balance of the profits after deducting the expenses 
as thika profits in consideration of the loan. It was held that thika profits received 
by the assessee as mortgagee-leassee were exempt from income-tax, being agricultural 
income. The emphasis laid by their Lordships in this case was on the fact that the 
income was received by the assessee from land although it may be by virtue of the 
money-lending transactions and the case fell directly within the definition of “agri- 
cultural income”. Lord Macmillan in his judgment observed (p. 825) : 

** Their Lordships find themselves in agreement with the learned Judges of the High Court 
in rejecting the appellant’s contention. Section 4(1) in declaring that ‘this Act shall apply 
to all income, profits or gains as described or comprised in s. 6’ is prefaced with the words 
“save as hereinafter provided," and thereinafter ın the third sub-section it is expressly provided 
that ‘this Act shall not apply to...agrioultural income.’ Sumilarly, s. 6, which includes 
‘business’ among the ‘ heads of income, profits and gains...chargeable to income-tax,’ opens 
with the words ‘ savé as otherwise provided by this Act.’ The result, in their Lordships ' opinion, 
is to exclude ‘ agricultural income ' altogether from the scope of the Aot, howsoever or by whom- 
soever it may be received. As Ashworth, J., pute ib in In the matter of Mukund Sarup*.—‘ The 
business of money lending may bring in an income which is exempt from income-tax on the 
ground that it is derived from agricultural land.’ The exemption is conferred, and conferred 
indelibly, ona particular kind of income and does not depend on the character of the recipient, 
contrasting thus with the exemption conferred by the same sub-section on the ' mcome of local 
authorities.’ ” 


Now, this passage in the jud gment of Lord Macmillan is relied upon by Sir Jamshedji 
in support of the proposition that the character of agricultural income attaches to the 
income itself, and whosoever receives it, it is in his hands “agricultural income”. 
But in my opinion that is not a correct reading of this passage in the judgment of His 
Lordship. The passage is in connection with an actual receipt by the assesseo and 
therefore His Lordship observes that it does not matter in what character he re- 
ceived it so long as it is agrioultural income. This decision was given at a time when 
the opening words of s. 4 (3) were different from what they are today. The words 
then were: “This Act shall not apply to the following classes of income", so that 
agricultural income was wholly excluded from the operation of the Act. These 
words were substituted in 1939 by the words which at present exist and which are: 
“Any income, profits or gains falling within the following classes shall not be included 
in the total income of the person receiving it,” the emphasis in the amendment being 


1 (1985) 37 Bom. L. R. 817, 2 (1935) 37 Bom. L. R. 822, P.O. 
8.0, L. R. 02 I. A. 207. 3 (1927) I. L. R. 60 All. 495, 503, FB. 
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on the receipt of income by the assessee, while under the old Aot “agricul tural in- 
come” by itself was exempted from the operation of the Act. This really emphasises 
what was even laid down by their Lordships under the old Aot that receipt by the 
assessee is the main test and in the hands of the assessee the income must be received 
as agricultural income. 

We next havetwo decisions of their Lordships of the Privy Council ia 16, I.T.R. and 
51 Bom. L. R. The first of these decisions is the decision of Comr. I. T., Bihar v. Kama- 
khya Narayan Singh, In this case certain rent was payable in respect of land used 
for agricultural purposes. Rent was in arrears and interest on such arrears was. pay- 
able, The question for decision was whether such interest was agricultural income, 
It was held by their Lordships that it was not. Lord Uthwatt, who delivered the 
opinion of their Lordships, observed (p. 183) : . 

“ The interest olearly is not rent. Rent is a technical conception, its leading charactéristic 
being that it is a payment in money orm kind by one person to another in respect of the 
grant of aright to use land. Interest payable by statute on rent in arrear 18 not such a payment. 
It is not part of the rent, nor is it an acoretion to it, though ıt is received in respect of it.” 


The learned Law Lord proceeded to observe (p. 183) : . 

“The word ‘ derived’ is not a term of art. Its use in the definition indeed demands an 

enquiry into the genealogy of the product. But the enquiry should stop'as soon as the offective 
source is discovered. In the genealogical tree of the interest land indeed appears in the second 
degree, but the immediate and effective source is rent, which has suffered the accident of non- 
payment. And rent is not land within the meaning of the definition.” 
This decision in terms emphasises that in order to give a meaning to the word “de- 
rived", although you may look back into the source of the income, you must not go 
right back to its ultimate source. The moment you come to an immediate and effec- 
tive source, one ought not to go any farther. The other decision of their Lordships of the 
Privy Council is reported in the same volume, Premier Construction Co. v. Comr. I. T.3 
This wasa case of a managing agent who was to be remunerated at 10 per cent. 
on the annual profits of the company. A part of the income of the company was agri- 
cultural income and the question was whether this income was exempt from taxation 
as agricultural income. ‘Their Lordships held that it was not. Sir John Beaumont, 
who delivered the opinion of their Lordships, observed (p. 5) : - 

* In their Lordships’ view the principle to be derived from a consideration of the terms of 
the Income Tax Act and the authorities referred to is that wrere an agsessee receives income, not 
itself of a character to fall within the definition of agricultural income contained in the Act, 
such income does not assume the character of agricultural income by reason of the, source from 
which it is derived, or the method by which it 1s calculated. But if the income received falls 
within the definition of agricultural income it earns exemption, in whatever character the asses- 
see receives it.” à 
These observations of their Lordships, in my opinion, emphasise two points. The 
first is that there must be a receipt of agricultural income by the assessee, and the 
second is that if what is received by the assessee is not agricultural income, then you 
cannot go back to its source and from that say that the income was agricultural 
income. 

Certain observations which we made in a decision of this Division Bench in Phaltan 
Sugar Works Lid. v. Commissioner of Income Tar? have been strongly relied ms 
by Sir Jamshedji. I was & party to that decision and I share my full responsibility 
for everything that was stated therein. The passage that was relied upon was a 
passage in the judgment delivered by my Lord the Chief Justice (p. 732) : 

“ The principle which Sir Jamshedj: enunciates is unexceptional, and I entirely agree with 
him that if the income bore a character which exempted it from payment of tax, then the mere 
fact that that mcome was transferred to the shareholders in the shape of dividends would not 
alter its nature or character and that income would still not be liable to tax. That principle 
haa been recently enunciated or rather re-enunciated by the Privy Council in the case of Premier 
Construction Co. v. Commr. I. T." : 
What we were there attempting to stete was undoubtedly the effect of the Privy 


l (19848) 51 Bom. L. R. 182, s. 0. L. R. 76 I. A. 240. 
8.0. L. R. 75 I. A. 283. 8 (1949) 51 Bom. L. R. 725. 
2 (1948) 51 Bom. L. R. 3, 
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Council decision as we then conceived it to be. In the first instance, it is quite 
obvious when one looks at the facts of that oase that this particular statement was not 
necessary for the decision of that reference, and to that extent the observations aro 
obiter. But as my Lord the Chief Justice has pointed out in his judgment, every 
passage in a judgment must of necessity be read in the context of the facta of that 
particular case; and in any event as we made no attempt in that case to enunciate a 
new principle but merely attempted to state what we thought was the correct effect 
of the decision of the Privy Council in Premier Construction Co. Lid. v. Commissioner 
of Income Tax, Y must say that upon further reflection and upon a very careful 
consideration of the decision of their Lordships of the Privy Council in Premier 
Construction Co.'s case, the ratio we attempted to lay down in that passage is not 
correctly stated. 

In my opinion, therefore, the true interpretation of “agricultural income” must be 
income which is derived from land in the sense that the immediate and effective source of 
that income is land. In the case of a dividend, whatever may be the immediate 
source, it seems to me extremely difficult to say that the immediate source of that 
income is land. Until a dividend is declared, there is nothing that the shareholder 
can get. The dividend is conditional upon a declaration being made in that behalf 
by the general body, and although the dividend ultimately may come out of profits— 
and indeed a dividend cannot be declared without profits being made—, the immediate 
and effective source of that dividend cannot be taken to be land which is the remote 
or ultimate source of that income, and not the immediate and effective source. 

I agree, therefore, respectfully, with my Lord the Chief Justice that the question 
referred to us should be answered in the negative. 

Pug curtam. This is a reference more in the nature of a test case as thousands of 
shareholders holding shares in tea, rubber and other similar companies would be 
affected by the decision of this Court one way or-the other. We, therefore, think that 
the fair order to make as to costs is that there will be no order as to costs. 

Answer accordingly. 
Attorneys for applicant: Payne & Co. 4 
Attorney for Commissioner: N. K. Petigara. 


Before the Hon'ble Mr. M. O. Ohagla, Ohisf Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF E. P. TAX, BOMBAY NORTH v. KARAMCHAND 
PREMCHAND LTD.* 

Excess Profits Tazgict (XV of 1940), Secs. 9(8) ; 7—Subsidiary company, before being merged tn 
assessee company, having deficiency of profits—Subsidiary company making profits, after 
merger, during chargeable accounting period of assesses company—-Whether assesses company 
entitled to set off deflerency of profits of subsidiary company against profits made by subsidiary 
company during chargeable accounting pertod. 

Section 9(3) of the Excess Profits Tax Act, 1040, must be read with reference to s. 7 of 
the Aot. Therefore, when for the purpose of s. 9(3) it has got to be decided whether the 
subsidiary company has made any profits during the chargeable accounting period, the 
profite are only to be determined subject to the provisions of s. 7 of the Aot. 

A statute must be so read that all the sections aa far as possible are reconciled and fitted 
into the soheme which the Legislature embodied m the statute. 

KARAMOHAND Premchand Ltd., Ahmedabad (assessee), was & private limited 
company. It was assessed to income-tax and excess profits tax separately until 
1042. Before January 1, 1943, a company called Sarabhai, Ltd., was also assessed 
separately for income-tax and excess profits tax purposes. As on December 31, 
1942, there was a deficiency of profits in the amount of Rs. 1,83,422 for excess profits 
tax purposes in respect of Sarabhai, Ltd., from January 1, 1943, Sarabhai, Ltd., 
became a subsidiary of the assessee company. No change was effected in the business 
when Sarabhai, Ltd., became subsidiary to the assessee company. 


* Decided, March 28, 1952, Inoome-tax Reference No. 46 of 1051. 
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The assesseo in computing its liability to excess profits tax in respect of the 
chargeable accounting period from January 1, 1943, to December 31, 1943, claimed to 
set off against the profits of the subsidiary company the deficiency of profits of 
Rs. 1,83,422. This contention was resisted by the Income-tax Department and the 
Ap te Assistant Commissioner. 

n appeal the Appellate Tribunal upheld the contention of the assessee, observing 
as follows :— 

“Tf a subsidiary company is & subsidiary of the principal company throughout a chargeable 
accounting period as in the present case, the profits from the busmeas of the subsidiary company 
are to be treated for the purposes of the Excess Profits Tax Act as if they were profits arising 
from the business of the principal company, The words ‘ for the purposes of the Excess Profits 
Tax Act’ show thet the provisions of a, 9 must be construed subject to what is provided for in 
8.7. Looking to the scheme of the sections we think that the proper way to interpret the pro- 
visions is to read the sections as a whole so as to reconcile the provisions contained in them. 
The position, therefore, is that the profits of the business of Sarabhai, Ltd., arising in the charge- 
able accounting period are to be treated, subject to the relief for defloiency permissible under 
8, 7, as if they were the profite arising from the business of the appellant company.” 

The following question of law was referred to the High Court :— 

Whether on the facte of the case, Sarabhai, Ltd., which is a subsidiary company of the assessoo 
company, can be deprived of the benefits contained in s. 7 of the Excess Profite Tax Act, merely 
on the ground that Sarabhai, Ltd., became a subsidiary company of tho asseasee company in the 
year of account ? 


The reference was heard. 


C. K. Daphiary, Solicitor General, with G. N. Joshi, for the applicant. 
Sir Jamshedji Kanga , with R. J. Kolah, for the respondents. 


Cuaaia O. J. This reference has become necessary by reason of & somewhat 
extraordinary and extravagant claim made by the Department. We are concerned ' 
with the excess profits tax of the assessee and the chargeable accounting period is 
January 1, 1943, to December 31, 1943. It seems that in the chargeable accounting 
period Messrs. Sarabhai, Ltd., became a subsidiary company of the assesses com- 
pony. Now, before January 1, 1943, i.e. prior to Sarabhai & Co., Ltd., became, if 

may use that expression, merged with the assessee company, Sarabhai, Ltd., had 
a deficienoy of profits in the sum of Rs. 1,83,422 for excess profits purpose. In the 
chargeable accounting period Sarabhai, Ltd., made profits and the contention of 
the assessee was that inasmuch as there was a deficiency of profits in the account of 
Sarabhai, Ltd., in a sum of Rs. 1,83, 422 and inasmuch as Sarabhai, Ltd., had made 
poe during the chargeable accounting period, the deficiency of profits should 

e set off against the profits made by Sarabhai, Ltd. This contegtion was resisted 
by the Department on the ground that the Department was only concerned with the 
assessment of the assessee company and any relief to which Sarabhai, Ltd., may have 
been entitled had no bearing on the assessment of the assessee company ; or, in other 
words, the assessee company was not entitled to the benefit which Sarabhai, Ltd., 
would have been entitled to if Sarabhai, Ltd., had remained an independent company 
&nd had not become a subsidiary company to the assessee. 

Turning to the provisions in the Excess Profits Tax Act, the principle of relief on 
the occurrence of. deficiency of profits is embodied in s. 7. Deficiency of profits 
occurs where profits have been made in any chargeable accounting period, and the 
amount of oli Bote fall short of the standard profits ; and the relief given is that 
if excess profits tax is payable in respect of the earlier years, then relief is given by a 
reduction from that amount and if necessary even by & repayment, and if deficiency 
of profits cannot be'absorbed by excess profits in the earlier years. then the deficiency 
has to be carried forward in subsequent chargeable accounting years. This is the 
scheme of s. 7. ‘Now, it is not disputed, andit cannot be disputed, that Sarabhai, 
Ltd., if it had continued to function as a principal company, would have been entitled 
to carry forward the deficiency of profits in the amount of Rs. 1,83,422 to the chargea- 
ble accounting period January 1,1043, to December31, 1943. The onlyreason why 
Sarabhai, Ltd., is not entitled to this relief, according to the Department, is that it 
has ceased to be & principal company and has become a subsidiary company of the 
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assessee company. Reliance is placed by the Department on s. 9 (8) which provides 
that— 

* Tf the subsidiary company is a subsidiary of the principal company throughout the charge- 
able accounting period, such capital employed in, and profits or loases arising from, the business 
of the subsidiary company as is employed or &rise in— 

(í) the chargeable accounting penod or; 

(ii) any year constituting or comprised in the standard period of the principal company 

shall be treated for the purposes of this Act as if it or they were capital employed in, or 88 the 
case may be, profits or losses arising from, the business of the principal company.” 
Therefore, according to the Solicitor General it is only the profits or losses of the sub- 
sidiary company during the chargeable accounting period which have got to be taken 
into account in assessing the assessee to excess profits tax. In other words, the 
profits made by Sarabhai, Ltd., in the chargeable accounting period should be taken 
into consideration in assessing the profits of the assessee company but the deficiency 
of profits incurred by the subsidiary company in the previous year must be complete- 
ly wiped off and not taken into account. In our opinion s. 9 (3) cannot be read by 
itself without reference to s. 7. A statute must be so read that all the sections as far 
as possible are reconciled and fitted into the scheme which the Legislature embodied 
in the statute. The scheme of s. 7 is clear, and when we turn to s. 9 (3) it only refers 
to how the assessment of the principal company has got to be made with reference to 
the subsidiary company. Section 9 (3) does not mean that in deciding whether the 
subsidiary company has made profits or not s. 7 has got to be completely overlooked 
and not given its proper S pin Therefore, when for the purpose of s. 9 (2) 
it has got to be decided whether the subsidiary company has made any profits during 
the chargeable accounting period, the profits are only to be determined subject to the 
provisions of s. 7. Therefore, the profits of Sarabhai, Ltd., for the chargeable 
accounting period are the profits actually made by them during that period less 
Rs. 1,83,422 which is the deficiency of profits which under s. 7 Sarabhai, Ltd., are 
entitled to carry forward to the next year. It must not be forgotten that when we 
have to assess the excess profits of the assessee, it is not only in respect of its own 
business but also in respect of the business of Sarabhai, Ltd., which has become a 
subsidiary company during the chargeable accounting period. Therefore, the Tri- 
bunal was right in the view it has taken and the result is that the question that is 
submitted to us must be answered in the negative. The Commissioner must pay 
the costs of the reference. 


Answer accordingly. 
Attorney for Commissioner: N. K. Petigara. 
Attorneys for respondents: Payne & Co. 


Before the Hon'ble Mr. M. O. Ohagla, Chief Justice, and Mr. Justice Tendolkar. 


JAMNADAS PRABHUDAS, BOMBAY v. THE COMMISSIONER OF INCOME 
TAX, BOMBAY CITY.* 


Constutution of India, art. 183(1)-—Indian Income-tax Act (XI of 1922), Secs. 66.4(2), 66—~—Deoision 
given by High Court on reference under 5. 66— Whether such decision appealable under art. 133 
of Oonsittution—Dectston gwen on reference whether a judgment finally declaring or determining 
rights of parties. : 

The expression “judgment, decree or final order” used in art. 133(J) of the Constitution of 
India does not apply to a decision given by the High Court under s. 66 of the Indian Income- 
tax Act, 1922, on a reference. Therefore, when a petition is made to the High Court arising 
out of such a reference decided by the High Court for leave to appeal to the Supreme Court, 
apart from art, 132, the High Court has to consider whether leave should be granted or not 
only under s. 66A(2) of the Indian Income-tax Act and not under art. 133 of the Constitution. 

The expression “judgment, decree or final order" used in art. 133(1) of the Constitution 
of India 18 used in its technical English sense, which means a final declaration or determination. 
of the rights of parties and it also means & decision given on merita. "Judgment, decree. 
or final order" is a compendious expression and each one of the parts of this -expresmon 


* Decided, March 81, 1952. Income-tax Reference No. 3 of 1950. 
L. R. —39 
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bear the same connotation, viz. that there is an adjudication by the Court upon the rights 
of the parties who appear before it. “Judgment” must not be read in this context in 
contradistinction to “‘deoree or final order." 

Tata Iron and Steel Company, Limited v. Ohief Revenue Authority of Bombay,’ Prabhat 
Chandra Barua v. Emperor, Tobacco Manufacturers v. The State Kupuswamt Rao 
v. The King‘ and Mohammad Amin Brothers Lid. v. Dominion of India’, followed. 

P. A. Ragu Chettar v. Commr. of Inc.-Tazx, referred to. 

AT the instance of one Jamnadas Prabhudas (applicant) a question of law was 
referred by the Income-tax Appellate Tribunal to the High Court under s. 66 (2) 
of the Indian Income-tax Act, 1922. The High Court delivered its judgment on 
March 28, 1951 [reported at 63 Bombay Law Reporter 590], and the applicant applied 
to the High Court under s. 66A (2) of the Indian Income-tax Act, 1922, for leave to 
appeal to the Supreme Court. The High Court held that it was not a fit case for 
appeal to the Supreme Court and rejected the application. 

The applicant again applied to the High Court for leave to appeal to the Supreme 
Court on the ground that he had a right of appeal under arb. 133 (2) (a), (b) and 
(c) of the Constitution of India. 

The application was heard. 


Sir Jamshedji Kanga, with N. A. Palkhivala, for the applicant. 
C. K. Daphtary, Solicitor General, with G. N. Joshi, for the respondent. 


Cmaara O. J. This is an application for leave to appeal to the Supreme Court. 
This matter came before us on an earlier occasion and we held that under s. 66A (2) 
of the Indian Income-tax Act it was not a fit case for appeal to the Supreme Court. 
It is now sought to be contended by Sir Jamshedji Kanga that he has a right of 
appeal under art. 133 (1) (a) and (b) of the Constitution inasmuch as the amount or 
value of the subject matter is not less than Rs. 20,000, or in the alternative, that the 
judgment, decree or final order involves directly or indirectly some claim or question 
respecting property of not less than Rs. 20,000. 

In our opinion, it is clear that neither art. 133 (1) (a) nor (b) can apply to a judgment 
given by this Court on a reference made under the Income-tax Act. It is clear 
that as far as art. 133 (J) (a) is concerned, it requires that the amount or value of the 
subject-matter of the dispute in the Court of first instance and still in dispute on 
appeal was and is not Jess than Rs. 20,000. Therefore, that sub-clause in terms contem- 
plates that there has been an appeal from the Court of first instance and the amount or 
value of the subject-matter has to be determined both from the point of view of the 
Court of first instance and from the point of view of the dispute on appeal. The 
jurisdiction that this Court exercises under the Income-tax Act is not an appellate 
jurisdiction. It is an advisory or consultative jurisdiction and therefore in terms 
art. 133 (1)(a) would not apply. With regard to cl. (b), it is contended by Sir 
Jamshedji that the same considerations do not apply to sub-cl. (b) as this is a judgment 
of this Court which, if not directly, at leastindirectly involves some claim or question 
respecting property of not less than Rs. 20,000. Here again the difficulty of Sir 
Jamshedji is that art. 133 (7) winds up by stating : “and where the judgment, decree 
or final order appealed from affirms the decision of the Court immediately below in 
any case other than a oase referred to in sub-ol. (c), if the High Court further certifies 
that the appeal involves some substantial question of law.” So this also clearly 
contemplates that the judgment, decree or final order referred to in sub-cl. (b) must be 
a judgment, decree or final order in appeal, and then the final part of art. 133 (Z) 
requires the Court to consider whether the final decree in appeal is & decree of affir- 
mance or not. In the first case, unless a substantial question of law is involved, no 
appeal lies. In the latter case there is an appeal as a matter of right. 

e further contention urged by Sir Jamshedji is that in any view of the case this 
case falls under sub-cl. (c) of art. 133 (1) and we should certify under that sub-clause 
that the case is a fit one for appeal to the Supreme Court. The language used in sub- 


1 (1928) I. L. R. 47 Bom. 724, 4 [1949] A. I. R. F. C. 1. 

8.0. 26 Bom. L. R. 908, r.o. 5 [1950] 11 F. C. R. 842. 
2 (1924) L L. R. 52 Cal. 546. 6 (1949) 17 I. T. R. 353, 
$ (1950) I. L. R. 30 Pat. 174. F. B. 
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ol. (c) is identical with the language used in s. 66A (2), and on merits if we have al- 
ready been satisfied that the case was not a fit one for appeal to the Supreme Court 
under s. 66A (2 , it is not likely that we would take a different view if the case did 
fall under art. 133 (Z) (c). Butas the matter is of considerable importance and as 
the matter has been argued at some length both by Sir Jamshedji and the Solicitor 
General, it is as well to consider whether a judgment given by this Court on s re- 
ference can fall within the terms of art. 133 (1) (c). 

Now, the first question that has got to be considered is whether a judgment of this 
Court under s. 66 is a judgment contemplated by the expression ‘judgment, decree 
or final order.” Sir Jamshedji’s contention is that s. 66(5) provides that the High 
Court upon hearing of the reference shall decide the questions of law raised thereby 
and shall deliver its judgment thereon containing the grounds on which such decision 
is founded, and a copy of the judgment has to be forwarded to the Appellate Tribunal 
which shall pass such orders as are necessary to dispose of the case conformably to 
such judgment, and therefore according to Sir Jamshedji there is an obligation upon 
the revenue authorities to conform to the judgment; the High Court in delivering a 
judgment decides the case and therefore the decision of the High Court is a judgment 
within the meaning of art. 133 (I). If "judgment" was used in the sense in which that 
expression is used in the Civil Procedure Code and in the sense in which it is used in 
8. 66(5), viz. the grounds on which the decision of a Court is based, then undoub- 
tedly Sir Jamshedji would be right. But in our opinion—and our opinion is support- 
ed by authorities as I shall presently point out—, the expression “judgment, decree 
or final order” used in art. 133(1) is used in its technical English sense, which means 
a final declaration or determination of the rights of parties and it also means a decision 
given on merits. “Judgment, decree or final order" is a compendious expression and 
each one of the parts of this expression bear the same connotation, viz. that there 
is an adjudication by the Court upon the rights of the parties who appear before it. 
“Judgment” must not be read in this context in contradistinction to ‘‘deoree or final 
order.” Emphasis is also placed by Sir Jamshedji on the fact that whereas “order” 
is qualified by “final,” "judgment" is not so qualified. We do come across the 
expression "final judgment, decree or order" for instance in ol. 39 of the Letters 
Patent. But if the expression “judgment” itself connotes a final adjudication by 
the Court upon the rights of parties, the adjective “final” which acted as a prefix 
to the word “judgment” was really tautologous and "judgment" by itself without 
the qualifying expression “final” still retains the same connotation of finality. This 
expression has also been used in the Government of India Act in s. 205, and that 
section provided for appeals to the Federal Court from any judgment, decree or 
final order of a High Court in British India where the High Court certified that the 
case involved a substantial question of law as to the interpretation of the Government 
of India Act or any Order in Council made under the Act, and that expression has 
also come in for interpretation and the interpretation put upon s. 205 has been 
that the judgment there means a final declaration or determination of rights of 
parties, and it is difficult to hold that our Constitution makers with s. 205 before 
them when they used the same language that was used in s. 205 used it with a 
different meaning in art. 133(1). 

Sir Jamshedji says that if we were to give this meaning to the word "judgment" 
used in art. 133(Z), then the citizen would be totally deprived of his right to appeal 
to the Supreme Court in income-tax matters. For this purpose our attention is 
drawn to Art. 135 which confers upon the Supreme Court the jurisdiction and 
powers which were exercisable by the Federal Court immediately before the com- 
mencement of the Constitution. This jurisdiction is additional to the jurisdiction 
conferred upon the Supreme Court by arts. 133 and 134, and Sir Jamshedji is right 
that if the Federal Court had no jurisdiction to hear income-tax matters, then the 
Supreme Court would not have the jurisdiction under art. 135, and the result might 
be that there would be no right to appeal to the Supreme Court either under art. 133 
or under art.'135. But the position in law is clear that the Federal Court had the 
jurisdiction before the commencement of the Constitution to hear appeals in income- 
tax matters. The Privy Council had the right to hear appeals under s. 66A(2). 
Then an Act was passed, being Act I of 1948, enlarging the appellate jurisdiction of 
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the Federal Court, and under this Act the jurisdiction was conferred upon the Federal 
Court to hear all appeals in civil metters which were being heard by the Privy Council, 
and it was by reason of this Act that the Federal Court entertained appeals in income- 
tax matters. Then came Act V of 1949 passed by the Constituent Assembly, and 
that Act abolished the jurisdiction of the Privy Council in all matters which it 
heard by the compendious name of Indian Appeals. Therefore, the result of these 
two Acts was that before the Constitution came into force the Federal Court had 
the same jurisdiction that the Privy Council had under s. 66A(2) to hear appeals in 
income-tax matters, and if the Federal Court had the jurisdiction, the Supreme Court 
has also jurisdiction under art. 135. So that our putting this particular interpretation 
upon the expression “judgment” in art. 133(Z) will not have the effect of depriving 
the subject of his right of appeal to the Supreme- Court. 

Turning to the authorities on this point, the Privy Council had occasion in Tata 
Iron and Steel Company, Limited v. Chief Revenue Authority of Bombay! to construe 
the expression “judgment.” A case was stated to the High Court of Bombay and 
referred to it by the Chief Revenue Authority under s. 51 of the Income-tax Act of 
1918. That Act did not provide for any appeal to the Privy Council. An appeal 
was preferred to the Privy Council and it was contended that the appeal lay under 
cl. 39 of the Letters Patent, as that clause provided for appeal to the Privy Council 
from a final judgment, decree or order of the High Court. The Privy Council held 
that the appeal was not competent inasmuch as the decision of the High Court 
under the Income-tax Act was not a final judgment, decree or order. The Privy 
Council drew the distinction between an order of a Court which is final and an order 
of a Court which is merely advisory, and the Privy. Council further pointed out 
that the mere fact that a particular authority was bound to act upon the decision 
given by the High Court did not necessarily make the decision of the High Court a 
final order. Therefore, the test the Privy Council applied was whether the jurisdiction 
exercised by the High Court in income-tax matters was anadvisory and consultative 
jurisdiction or a jurisdiction which enabled the High Court to adjudicate upon the 
rights of the parties, and the Privy Council took the view that in income-tax matters 
the jurisdiction of the High Court was purely advisory and the decision of the High 
Court exercising that advisory jurisdiction did not constitute a "judgment" within the 
meaning of cl. 39 although the income-tax authorities were bound to act in accord- 
ance with the decision given by the High Court. The position is identical under 
s. 66(5). Under this section too the High Court, as under the old Act of 1918, has 
to decide the question and deliver the judgment and the Appellate Tribunal is 
bound to conform to the judgment. But notwithstanding all this the jurisdiction 
of the High Court continues to remain advisory or consultative, and the decision 
which it gives and the judgment which it delivers is not a “judgment” within the 
meaning of art. 131. 

The Calcutta High Court had also occasion to consider this matter in Prabhat 
Chandra Barua v. Hmperor,*? In that case in a reference madeunder s. 66 the two 
Judges of the Calcutta High Court differed, and the judgment of the senior Judge 
under ol. 36 of the Letters Patent prevailed. An appeal was preferred under cl. 15 
of the Letters Patent, and the question that arose for the determination of the 
High Court was whether the decision of the High Court on the reference was a 
judgment which would attract the operation of ol. 15, and the High Court of Caloutta 
held that it was not & judgment within the meaning of cl. 15 and no appeal lay 
against the decision of a Judge of the Caloutta High Court under cl. 15, and in 
coming to that conclusion they relied upon the judgment of the Privy Council in 
Tata Iron and Steel Company's case. 

The Patna High Court too had to consider a question which directly arose under 
art. 133. A full bench of the Patna High Court in Tobacco Manufacturers v. The 
State? had to consider whether an appeal lay under art. 133 from a judgment given 
by the Patna High Court in a reference made under s. 21(3) of the Bihar Sales Tax 
Act, 1944. The provisions in the Bihar Sales Tax Act with regard to the reference 
were similar to the provisions of the Indian Income-tax Act, and the Patna High 


1 (1923) I. L. R. 47 Bom. 724, 2 (7950) I. R. L. 62 Cal. 546. 
8.0. 25 Bom. L. R. 908, P. 0. 8 (1950) I. L. R. 80 Pat. 174, F, B. 
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Court had to consider the identical question and the Patna High Court took the 
view that a decision given by the Patna High Court on a reference under the Sales 
Tax Aot did not constitute a judgment within the meaning of art. 133. The Patna 
High Court has referred to and relied on two judgments of the Federal Court. One 
is the judgment reported in Kuppuswami Hao v. The King. In that case Chief 
Justice Kania was called upon to construe the provisions of s. 205 of the Government 
of India Act and the learned Chf6f Justice observed that in England when the word 
"judgment" or “decree” is used, whether it is preliminary or final, it means the 
declaration or final determination of the rights of the parties in the matter brought 
before the Court, and that is the interpretation which the learned Chief Justice put 
upon the expression "judgment" in s. 205. The Patna High Court also relied on a 
subsequent judgment of the Federal Court reported in Mohammad Amin Brothers Lid. 
v. The Dominion of India.* There the High Court set aside an order of another learned 
Judge of the same Court directing the compulsory winding up of the sppellant 
company. An appeal was preferred from that order and a preliminary objection 
was raised that the appeal was incompetent under s. 205(7) of the Government of 
India Act, and the Federal Court held that the appeal did not lie, inasmuch as no 
finality could attach to the order of the Court. e Patna High Court refused to 
be impressed, and in our opinion rightly, by the argument that was advanced before 
it to draw a distinction between “judgment” as used in art. 133 and “final judg- 
ment" as used in cl. 39 of the Letters Patent. 

Our attention has been drawn to a judgment of the Madras High Court which 
seems to take a different view and that is P. A. Raju Chettiar v. Commr. of Inc.-Taz*. 
The only question that the High Court had to consider was whether an appeal lay 
to the Federal Court under the provisions of Act I of 1948, and the Court decided 
that the appeal did lie inasmuch aa the judgment was onefrom which a direct appeal 
could have been brought to His Majesty in Council. Having decided this, the learned 
Judges went on to consider the Privy Council case in Tata Iron and Steel Company's 
case and they expressed the opinion that the difference in language between “judg- 
ment" and “final judgment" makes the Privy Council case inapplicable to the 
application which they had to decide. With very great respect to the learned 
Judges, it is difficult to understand how any question arose with regard to what the 
Privy Council decided in Tata Iron and Steel Company's case 

Another point has also been raised which is also of considerable importance, and 
that is whether the proceedings in this Court on a reference under s. 66 are civil 
proceedings, because it will be noticed that it is not every judgment, decree or final 
order which is subject to appeal to the Supreme Court; it must be a judgment, 
decree or final order in & civil proceeding ; and the contention is that proceedings 
in this Court on a reference are not civil proceedings but revenue proceedings, and 
attention is drawn to the scheme of the Income-tax Act by which final assessment 
orders are made by revenue authorities, but in making those orders if a matter is 
referred to the High Court forits opinion, therevenue authorities are bound tomake 
the assessment order in conformity with the opinion given by the High Court on the 
points referred to, and therefore the contention is that a reference is part of revenue 
proceedings, and under a revenue Act and in respect of a revenue matter certain 
jurisdiction is conferred upon the High Court to give advice to the revenue authori- 
ties. On the other hand, the contention urged is that civil proceedings is used in 
contradistinction to criminal proceedings and that all the work that is done by the 
High Court must necessarily be either civil or criminal, and although it is pointed 
out that the matter may be a revenue matter, the proceedings which come before the 
High Court are none-the-less civil proceedings. As against this our attention is 
drawn to art. 132(1) in which a right of appeal is given to the Supreme Court in 
uM matters and the language used by the Constituent Assembly in that 
article is 

“Any judgment, decree or final order of a High Court in the territory of India, whether in a 

civil, oriminal or other proceeding." 
Therefore, it seems that the Constituent Assembly did contemplate proceedings 


1 [1949] A. I. R. F. C. L 8 (1949) 17 I. T. R. 353. 
2 [1950] 11 F. O. R. 842. 
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before a High Court which may be neither civil nor criminal. In our opinion, 
inasmuch as we have held that the expression “judgment, decree or final order" 
used in art. 133(7) does not apply to a decision given by this Court under s. 66 of the 
Income-tax Act on a reference, it is unnecessary to decide whether proceedings on 
a reference in this Court are civil proceedings within the meaning of art. 133(1). 
Therefore, when a petition is made to this Court arising out of a reference decided by 
this Court for leave to appeal to the Supreme Court; apart from art. 132 this Court 
has to consider whether leave should be granted or not only under s. 66A(2) and not 
under art. 133 of the Constitution. 

As we have already held that this is not a fit case for appeal to the Supreme Court 
under 8. 66A(2) of the Income-tax Aot, the petition must be dismissed with costs. 

Notice of motion dismissed with costs. 


Petition dismissed. 


Attorneys for applicant : Manilal, Kher, Ambalal & Co. 
Attorney for Commissioner: N. K. Petigara. 
X 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Tendolkar. 


HARAKCHAND MAKANJI & CO. v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY.*. 

Indian Income-tam Act (XI of 1922), Secs. 24(2), 42-—Inoome of foreign principal accruing $n 
taxable territory—Apportioning of profit and loss, question of, when arises—Losses whether 
could be apportioned under s. 42(8)—Statutory agent assessed to tam in respect of foreign princi- 
pal's income— Whether statutory agent can set off loss apportioned under s. 24(2). 

The scheme of s. 42 of the Indian Income-tax Act, 1022, is that the income of the foreign 
principal which accrues to him by a business connection in taxable territories is an artificial 
income which is to be taxed under s. 42(7) of the Act. Once a business connection is esta- 
blished, the income which accrues or arises by reason of that business connection is taxable 
under s. 42(7). It is only after that income is determined or if there is a loss that loss is 
determined, then the stage arises for apportioning the profit or loss under s. 42(3). No 
question of apportionment arises in the first instance when the profit or loss has to be as- 
certained under s. 42(1). For that purpose the whole of the income or the loss of the foreign 
prinorpal must be considered as his income within the meamng of s. 42(1). “Profits and 
gains” as used in s. 42(3) means not only profits made by the business, but it means the total 
result of a particular business, so that if in place of profits and gains there are losses, they 
are as much to be apportioned as the profits of the business. 

Once the statutory agent is assessed to tax in respect of the income of the foreign principal 
under s.42(1) of the Act, the statutory agent is to be deemed to be for all the purposes of 
the Indian Income-tax Act the assessee in respect of such income-tax. Therefore, if the 
statutory agent is an assessee, he has the same right as any other aasessee to set off the 
logs as apportioned under s. 24(2) of the Act. i 

HARAKOHAND Makanji & Co. (assessee) was treated by the Income-tax authorities 
as the statutory agent of Harkisondas Khusal of Port Sudan. In S. Y. 1999, the 

assessee shipped goods to Harkisondas Khusal of the value of Rs. 16,65,708. 

S.S. Rehmani which carried a part of the goods of the value of Rs. 3,09,420 was 

sunk. These goods were not insured. Goods of the value of Rs. 13,56,288 reached 

Harkisondas Khusal and they were sold by him. "The Income-tax Officer made the 

assessment for the year 1944-45 as follows: 

“Mr. Purshottam Virji Mehta of M/S Harakchand Makanji & Co. attends with accounts 
of the firm showing the non-resident’s accounta. He has also submitted profit and loss account 
in respect of goods purchased and sold here on behalf of the non-resident showing & net loss of 
Re. 2,88,283. On scrutiny, however, I find that assesses has included an item of Ra. 3,09,420 
on account of a loss at sea of goods purchased here and exported to the non-resident. This of 


* Decided, March 31, 1962. Income-tax Reference No. 38 of 1951. 
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course is an item which affects the profit and loss account at Port Sudan and not the profit and 
logs account in Bombay. I, therefore, disallow this and ascertain the total income as under :— 
Rs. 


Deduct loss of shipments to Port Sudan .. vs m 8,009,420 
Net loss as per statement .. e Ros 2 SC e 2,88,283 
Profib .. vs 21,137 
Add :-—0 per cent. net profits on goods received 
and sold here worth Rs. 3,42,428. . .. . Re 17121 
5 per cent, net profit on goods purchased and 
shipped to non-resident worth Rs. 1,66,570 .. Rs. 8,328 
——— 26,449 
Rs. 40,586 


A copy of the profit and loss account of the non- 
regident’s business at Port Sudan is put in 
showing a net loss of Rs. 13,056,889 gross or 
Rs. 1,74,049. As however the books for verifying 4 
this class are not available, I estimate the loss 
at Port Sudan at e. or vs ex T ae Bs. 1,00,000 


Total world loss zn Ra. 53,414 


The Appellate Assistant Commissioner on appeal observed in his order as follows :— 
“As regards the loss of Rs. 3,090,420 the goods were exported to the non-resident but the 
same were lost at sea. Mr. Shah argues that as this loss was suffered on purchases effected in 
British India the same is allowable to the appellants under s. 42(3) of the Act, as the loss is 
deemed to have been suffered at least partly m British India on purchase operations effected 
here. 

I do not agree with this view. The loss is suffered owing to goods being lost at sea. Thus 
the loss ig of stock in trade suffered outside British Indian territorial waters. The loss is not 
suffered on sales of goods so that the part of the loss would have been attributable to purchase 
operations. There were no sales effected. The loss was due to natural causes and hence no 
part of it can be attributed to purchase operations and hence I reject the plea. 

As regards the purchases I find that the Income-tax Officer has wrongly taken the purchase 
figure at Ra. 1,66,570 instead of Rs. 16,65,708. I pointed out the mistake to Mr. Shah and he 
has no objection to reotify the same in my appellate order. 

As regards the percentage, looking into the turnover and the wholesale nature of the business 
I think the percentage adopted in the preceding year at 8 per cent. to be quite reasonable in this 
cago as far as the purchase part of the operation is concerned. I, therefore, reduce the percentage 
to 3 per cent. 

ru regards the sales turnover as the major operations of sales took place in British India, 
I uphold the percentage adapted by the Income-tax Officer at 6 per cent.” 

On appeal the Appellate Tribunal first computed the value of the goods received 
by the non-resident at Port Sudan and then estimated the profit made by the non- 
resident outside British India. The Tribunal found that on account of goods received by 
the non-resident at Port Sudan, the non-resident instead of making a profit made a loss. 
The Tribunal estimated the non-resident’s profit at Rs. 2,083,445 on goods worth 
Rs. 13,586,300, approximately (Rs. 16,65,708 less Rs. 3,09,420), but inasmuch as 
stock-in-trade of the value of Rs. 3 lacs odd waslost, there was a net loss of Rs. 1,05,975 
suffered by the non-resident as a result of the sale of goods received by him from 
British India, The Tribunal also took the view that this loss of Rs. 1,05,975 could 
not be apportioned under s. 42(3) of the Indian Income-tax Act. The Tribunal 
further took the view that the loss suffered by the non-resident, viz. Rs. 1,05,975, 
could not be carried forward for set off under s. 24(2) of the Act. 


The Appellate Tribunal in the course of its order observed : 

In the present case there are purchase operations and sale operations. Purchase 
operations are carried out in British India. Normally,.the Income-tax Department estimates or 
computes the profits on the goods exported and sold outside British India. A certain percentage 
of these profits is then under s. 42(3) assessed 1n. British India as income deemed to accrue or arise 
in British India. This procedure was, however, not followed apparently because there was a 
loss of goods of the value of Rs. 3,09,420. These goods were not insured against enemy action. 
What we have got to determine is what is the profit or loss if any made by the assessee on 
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the goods purchased in British India and shipped outside British India of the value of Rs. 16,600,708. 
A reasonable margin of net profit would be 15 per cent. on the purchases. The net profit on 
goods worth Rs. 18,506,300 approximately (Rs. 16,65,708 minus Re. 3,09,420) is Rs. 2,03,445. 
Against this profit there is a loss of Rs. 3,09,420 to be get off. Thus the non-resident suffered 
a net loss of Ra. 1,05,975, on account of the purchases effected in British India through an agent 
and sales of the goods purchased outside British India. We do not see how we can ignore the 
loss of the goods which are the stock-in-trade of the non-resident. This loss, i.e., of Rs. 1,05,976, 
it appears, cannot be apportioned under s. 42(3) of the Aot. 

. «there ig no provision in the Aot for carrying forward the loss sustained by a non-resident 
outside British India. Section 24(2) is, in our opinion, confined to income which is chargeable to 
tex m British India. The world income of a non-resident is taken into consideration only for 
the purpose of determining the quantum of tax payable on incomes which accrues or arises or is 
deemed to accrue or arise in British India. The foreign income of & non-resident as such is not 
liable to tax. In our opinion, therefore, any loss which a non-resident suffers outside British 
Indis cannot be carried forward under section 24(2) of the Act." 

The following questions of law were referred to the High Court :— 

(3) Whether the principle followed by the Appellate Tribunal in computing the non- 
resident’s ‘deemed’ income in British India is in accordance with law ? 

or 

Whether the ‘deemed’ income in British India should be computed on the basis of the 
purchase operations in British India, as done by the Income-tax authorities ? 

(4) Whether the loss of Rs. 1,05,975 could be apportioned under s. 42(3) of the Indian 
Income-tax Aot? 

(44) Whether the loss of Ra. 1,006,975 suffered by the non-resident outside British India 
could be carried forward and seb off against the non-resident’s come both accrued and deemed 
to have acorued in the succeeding years ? 


The reference was heard. 


Shanker Narayan, with S. P. Mehta, for the applicant. 
C. K. Daphtary, Solicitor General, for the respondent. 


Cuaata C. J. The assessee has been held to be an agent of Harkisondas Khushal 
who is a person residing in Port Sudan. It appears that in S. Y. 1999, which is the 
revious year for the assessment year 1944.45, the assesee shipped to Port Sudan to 
is foreign principal goods of the value of Rs. 16,65,708. In the course of the ship- 
ment goods of the value of Rs. 3,09,420 which were carried on S.S. Rehmani were 
totally lost as the ship was sunk. The Tribunal has determined thé result of the 
business transaction in the following manner. It has calculated the net profit on the 
goods sent to Port Sudan at the rate of 15 per cent. It has deducted Rs. 3,09,420 
from Rs. 16,65,708 and on the balance at the rate of 15 per cent. the resulting amount 
is Rs. 2,03,445. This is the result of goods sent from British India being sold in 
Port Sudan. Against this the Tribunal has set off the loss of Rs. 3,09,420 caused to 
the foreign principal by the goods on S.S. Rehmani being lost, and therefore the 
Tribunal has arrived at a net loss of Ra. 1,05,975. 


In our opinion, the method adopted by the Tribunal in assessing the profit or 
loss is the proper method. Mr. Narayan has argued that whereas they should have 
ascertained the profit at Rs. 2,03,445 they should have treated the loss of Rs. 1,05,975 
as having accrued in British India, and therefore according to him whereas the profit 
should have been apportioned under s. 42(3) the loss should not have been apportioned 
but the whole loss should have been treated as having taken place in the taxable 
territories. In our opinion, the approach made to this question by Mr. Narayan 
is not correct. The scheme of s. 42 is that the income of the foreign principal which 
accrues to him by a business connection in the taxable territories is an artificial 
income which is to be taxed under s. 42(1). Once a business connection is established, 
the income which accrues or arises by reason of that business connection is taxable 
under s. 42(1). ‘It is only after that income is determined or if there is a loss that 
loss is determined, then the stage arises for apportioning the profit or loss under 
s. 42(3). No question of apportionment arises in the first instance when the profit 
or loss has to be ascertained under s. 42(). For that purpose the whole of the 
income or the loss of the foreign principal must be considered as his income within 
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the meaning of s. 42(1). Therefore, in determining the loss of Rs. 1,056,976 the 
Tribunal were acting properly as required by s. 42(1). But having done so they took 
the view that the loss of Rs. 1,056,975 could not be apportioned under s. 42(3). The 
Tribunal has given no reason why the loss cannot be opporuonai Turning to 
s. 42(3) it is clear that when you find a business of which all the operations are not 
carried out in the taxable territories, then the profits and gains have to be apportioned 
and the profits and gains of the assessee are only those which can be reasonably 
attributable to that part of the operations which are carried out in the taxable 
territories. It is clear that "profits and gains" as used in this sub-section mean 
not only profits made by the business, but it means the total result of a particular 
business, so that if in place of profits and gains there are losses, they are as much to 
be apportioned as the profits of the business. Now, the loss should be apportioned 
between the taxable territories and Port Sudan is a matter for the Tribunal to 
decide. 

The final question raised on this reference is whether the luss as apportioned can 
be set off under s 24(2). The Tribunal has taken the view that the loss cannot be 
so set off. Here also, with respect to the Tribunal, it is difficult to understand why 
8. 24(2) does not apply to the case of the assessee. Turning to s. 42(Z), once the 
Statutory agent is assessed to tax in respeot of the income of the foreign principal, 
the statutory agent is to be deemed to be for all the purposes of this Aot the assessee 
in respect ofsuch income tax. One of the purposes of the Act is to allow the assessee 
a set off under s. 24 under given circumstances. Therefore, if the statutory agent 
is an assesseo, he has the same right as any other assessee under the Act. There 
seems to be no reason why the assessee should be deprived of his right to set off 
under s. 24(2). 

The answer to question 1 will, therefore, be in the affirmative in the first part. 
Question 2 in the affirmative. Question 3 in the affirmative to the extent of loss 
being apportioned under s. 42(2). 

No orders as to costs. 

Answer accordingly. 

Attorney for applicants: S. P. Mehta. N 

Attorney for Commissioner : N. K. Petigara. 


Before the Hon'ble Mr. M. O. Chagla, Ohief Justices, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF EXCESS PROFITS TAX, BOMBAY v. THE INDIA 
UNITED MILLS, LTD.* 

Hacess Profits Tan Act (XV of 1940), Secs, 15, 26(3)—Assessss company given allowances in 
respect of assessment by Central Board of Revenue--Allowanoss given on ground that buildings, 
plant or machinery would not be required for agsesses’s business after war—Buildings, plant 
or machinery used by aasessee for tte business after war-—He-assessment by Haucess Profits 
Taz Officer under s. 15—Whether Officer justified in acting under a. 15, 

The assessee company which was assessed to excess profits tax for three consecutive years 
during the war, succeeded in getting an order of the Central Board of Revenue under s. 26(3) 
of the Excess Profits Tax Aot, 1940, giving certain allowances in respect of the assessments, 
on the representation that provision for buildings, plant or machinery would not be required 
for the purposes of its business after the termination of the war. The order of the Centra 
Board of Revenue expressly stated that by reason of the circumstance that the provision 
of buildings, plant or machinery would not be required for the purposes of busmess after 
the termination of the war, allowance would be made in respect of such circumstance in 
computing the profits of the chargeable accounting period. Tn 1948 the Excess Profita 
Tax Officer discovered that in fact the buildings, plant and machinery had been used for the 
purposes of the business of the assessee after the termination of the war. The Officer there- 
upon purported to act under a. 16 of the Act and revised the assessment for the three years. 
On the question whether the Officer could act under s. 16 of the Act :— 

Held, that the validity of the relief given to the assessee depended upon the buildings, 
plant or machinery not being used for the purposes of the assesseo's business after the war 


t Decided, April 1, 1952. Tncome-tax Reference No. 49 of 1951. 
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that as it was discovered that the assessee used the buildings, plant or machinery for 
purposes of its own business after the war, the assessee had obtamed excessive relief and, 
therefore, he was rightly deprived of that relief under s. 15 of the Excess Profits Tax Act ; 
and 

that in view of the order passed by the Central Board of Revenue under s. 26(3) of the Act 
it was competent to the Excess Profits Tax Officer to revise the order under s. 15 of the Act. 

Dodworth (H. M. Inspector of Taxes) v. Dale! and Anderton d Halstead, Lid. v. Birrell 
(H. M. Inspector of Taxes),* disti 

Under s. 15 of the Excess Profits Tax ‘Act, 1940, if an assessment is valid at the date it 
was made, its validity cannot be challenged by reason of subsequent facts which come into 
existence. The validity of an assessment can only be judged in the light of the facts then. 
existmg which are either known to the Officer or which he subsequently comes to know. 
But when the validity of the assessment cannot be determined at the date when ıt was 
made, but can only be determined in the light of subsequent facts, the validity of the 
assessment cannot be determined as of the date when the assessment was made. 

The Income-tax Act does not concern itself with equity, and the Courts must strictly 
construe the provisions of the Act as the Legislature has enacted them, and, if the taxpayer 
is entitled to a relief, whether equity is on his side or not, he should be given that relief. 


Tus India United Mills, Ltd., Bombay, (assessee) was assessed to excess profits 
tax for the year 1941 on July 15, 1943. Prior to this assessment an application 
was made by the assessee company to the Central Board of Revenue under s. 20(3)(b) 
of the Excess Profits Tax Act stating that certain buildings, plant or machinery 
would not be required after the termination of the war. After making the necessary 
inquiries, the Central Board of Revenue on March 11, 1943, passed an order the 
relevant portion of which was as follows :— 

. that, by reason of the following circumstances, viz :— 

That the provision of buildings, plant or machinery which will not be required for the pur- 
poses of the busmess after the termination of the present hostilities 

the computation of the profits of that busmess during the chargeable accounting period 
commencing Ist January 194] and ending 31st December 1941, in accordance with the provisions 
of Schedule I of the Aot would be inequitable. ... 

allowance of Rs. 4,06,894 shall be made in respect of such circumstances, in computing the 
profite of such chargeable accounting period....” 


A similar application was made by the assessee company for the chargeable 
accounting period 1942 and also for the chargeable accounting period 1943. Similar 
orders on these applications were made by the Central Board of Revenue. 

It was represented to the Central Board of Revenue by the assessee that certain 

-- buildings, plant or machinery would not be required for the purpose of the assessee 
company's business after the termination of the war. The war terminated on 
March 31, 1946. The Excess Profits Tax Officer found that some or all of the build- 
ings, plant or machinery, which were not intended to be required for the purposes 
of the business of the assessee company after the termination of the war, were being 
used by the assessee company. The Officer, therefore, on November 13, 1948, 
issued & notice to the assessee company under s. 15 of the Excess Profits Tax Act, 
s respect of the chargeable accounting period 1941. Similar notices were also issued 

ect of the chargeable accounting periods 1942 and 1043. The Excess Profits 

Tax Officer then revised the assessments in respect of the chargeable accounting 

TE 1941, 1942 and 1943. In making these assessments the Officer acted aa if 

no orders had been passed by the Central Board of Revenue under s. 26 of the Act 

in respect of the assets which were used by the assessee company after the termination 
of the war even though it was represented that they would not be so used. 

The assessee contended before the Appellate Tribunal that the Excess Profits 
Tax Officer was not justified in taking action under s. 15 of the Act in face of the 
orders of the Central Board of Revenue. The President of the Tribunal was of 
opinion that he was justified, whereas the Accountant Member of the Tribunal 
was of opinion that he was not justified. The case was then referred to the Judicial 
Member who held that the Excess Profits Tax Officer was not justified in taking 
action under s. 15 of the Act, observing as follows :— 


1 (1936) 20 T. C. 285. 2 (1931) 16 T. O. 200. 
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“The Department representative argues'that the orders of the Central Board of Revenue 
grant the allowances subject to the condition that the assessee did not use the machinery after 
the cessation of hostilities. I am by no means sure that there is justification for placing on the 
orders of the Central Board of Revenue the interpretation that conditions were implicit in the 
directions given by the Central Board of Revenue. I think the directions have to be construed 
n the light of what the statute provides. In making the directions the Central Board of Revenue 
did not impose any conditions. They made the directions that the allowances shall be made. 
This they did on being satisfied, at the particular point of time, that on the basis of the circum- 
stances under consideration, the computation of the profits would be inequitable, In the 
circumstances, I do not think that there is scope or warrant for reading into the orders of the 
Central Board of Revenue a qualification or condition as suggested by the Departmental represent- 
ative. The ordera, ex facte, do not impose the condition that the allowances will not be available 
if the machinery was found to be used after the war. In my opinion the orders passed by the 
Central Board of Revenue must be deemed to be unconditional orders and the allowances made 
by the Central Board of Revenue are subsisting.” 
The following questions of law were referred to the High Court :— 

“ (1) Whether the revised assessments for the chargeable accounting periods 1941, 1942 
and 1943 are liable to be cancelled on the ground that the Excess Profits Tax Officer erred in 
invoking the provisions of s. 15, Excess Profits Tax Act ? 

(2) Whether the Excess Profits Tax Officer, having found that some of the assets which 
were not intended to be used after the war were used after the war, could legally reduce the 
allowance made to the assesseo company by the Central Board of Revenue under s. 20(3), Excess 
Profits Tax Act?” 


The reference was heard. 


G. N. Joshi and M. R. Shankerseth, for the applicant. 
Str Jamshedji Kanga, with Shanker Narayan and S. P. Mehta, for the respondent. 


Caaaia C. J. There is absolutely no merit in the case of the assessee, but Sir 
Jamshedji rightly reminds us that the Income-tax Act does not concern itself 
with equity, and that we must stiictly construe the provisions of the Act as the 
Legislature has enacted them, and, if the tax-payer is entitled to a relief, whether 
equity is on his side or not, he should be given that relief. Fortunately in this case 
we can reconcile both law and equity. J 

The assessee company was assessed to excess profits tax for the years 1941, 1942 
and 1943 and in respect of all these three years of assessment he succeeded in getting 
an. order of the Central Board of Revenue under s. 26(3) of the Act. That section 
provides that 

"Tf on an application made to it through the Excess Profita Tax Officer the Central Board of 
Revenue is satisfied that the computation in accordance with the provisions of Schedule I of the 
profite of a business during any chargeable accounting period would be inequitable,” 


owing to any of the circumstances therein mentioned (and the relevant circumstance 
in this case is that the provision of buildings, plant or machinery which will not be 
required for the purposes of the business after the termination of the present hostilities) 
“the Central Board of Revenue may direct that such allowances shall be made in 
computing the profits of the business during that chargeable accounting period as 
the Central Board of Revenue thinks just.” Now, it was represented by the assessee 
to the Central Board of Revenue in respect of its assessment for all the three years 
that provision for buildings, plant or machinery would not be required for the 
purposes of its business after the termination of the war ; and in view of this statement 
made by the assessee an order was made by the Central Board of Revenue giving 
certain allowances to the assessee in respect of the three assessments under the 
Excess Profits Tax Act. The order of the Central Board of Revenue expressly 
states that 


“by reason of the following circumstances, viz. that the provision of buildings, plant or 
machinery which will not be required for the purposes of the busmess after the termination of the 
present hostilities the computation of the profits of that business during the chargeable accounting 
period...... in accordance with the provisions of Schedule I of the Act would be mequitable.... 
an allowance shall be made in respect of such circumstances in computing the profite of such 
chargeable accounting period." 
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The Excess Profits Tax Officer discovered in 1948 that in fact'the buildings, plant and 
inery had been used for the purposes of the business of the assessee after the 

termination of the war (the war having terminated on March 31, 1946). Thereupon 
he purported to act under s. 16 of the Act and revised the assessment for the three 
years 1941, 1942 and 1943. What is challenged before us is that the Excess Profits 
Tax Officer could not act under s. 15 as that section was not applicable looking to 
the fact of the present case. Section 15 provides that 

“If, in consequence of definite information which has come into his possession, the Excess 
Profits Tax Officer discovers that profits of any chargeable accounting period chargeable to 
excess profits tax have escaped assessment, or have been underassessed, or have been the subject 
of excessive relief, he may at any time within five years of the end of the chargeable accounting 
period in question serve on the person liable to such tax” a notice as therein provided, “and may 
proceed to assess or re-asseas the amount of such profits liable to excess profits tax.” 

Now, the contention of Sir Jamshedji is that s. 15 only applies when a fact 
which was in existence at the date of the assessment was subsequently discovered by 
the Excess Profits Tax Officer. He contends that that section does not apply when a 
new fact subsequently comes into existence. He emphasizes the expression “‘dis- 
covered" and he says that you can only discover something which is already in 
existence but which is concealed or unknown to you and of the existence of which 
you come to know at a future date. Now, it seems to me that on a true construction 
of s. 15 if an assessment was valid at the date it was made, its validity cannot be 
challenged by reason of subsequent facts which come into existence. The validity 
of an assessment can only be judged in the light of the facts then existing which are 
either known to the Officer or which he subsequently comes to know. But when 
the validity of the assessment cannot be determined at the date when it was 
made, but can only be determined in the light of subsequent facts, it is 
useless to contend that even so the validity of the assessment must be determined 
as of the date when the assessment was made. Now, take this very case. The 
assessee was only entitled to relief provided it did not use the buildings, plant or 
machinery belonging to it for the purposes of its business after the termination of the 
war. If the assessee used the buildings, plant or machinery for its business after 
the war, it would not be entitled to any relief. The validity of the relief given to it 
depended upon the buildings, plant or machinery not being used for the purposes of 
its business after the war. How is it possible to judge whether the assessee was 
entitled to relief or not till after the war came to an end and till it was ascertained 
whether in fact the assessee did or did not use the buildings, plant or machinery for 
its busmess. This was a fact which was not in existence and could not be in existence 
at the date of the assessment. But perhaps that would not be enough, if 
irrespective of this fact the assessment was valid ; but in this case the very validity 
of the assessment depended upon the existence or non-existence of this fact, and the 
validity could only be determined when it was known whether the fact existed or not. 
I see no difficulty in giving to the expression “discovered” a meaning which does not 
necessarily confine it to the finding out of an already existing fact; you may also 
find ouf a fact which has come into existence for the first time and that is as much 
discovering a fact as in the other case. 

Sr Jamshedji has strongly relied on the observations in “Simon on Income-Tax,” 
at p. 134 where the learned author points out that there can be no discovery, as the 
word is used in s. 125 of the English Aot, by virtue of facts arising subsequently 
to the first assessment or the year of assessment concerned and for this proposition 
the learned author has relied on Dodworth (H. M. Inspector of Taxes) v. Dale) When 
we turn to the facts of that case they are rather significant. In Hoi case certain 
relief was given to the tax-payer in the nature of marriage allowance on the ground 
that he was a married man in 1921. The tax-payer: then filed a suit against his 
wife for nullity of marriage and the marriage was declared null and void in 1933. 
The Income-tax authorities thereupon contended that the tax-payer had wrongfully 
obtained the relief inasmuch as he was never married, because the Court had held 
that the marriagé was null and void from its inception. The English Court held 


1 (1936) 20 T. C. 285. 
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that the marriage was not void from its inception but it was voidable and it had 
to be avoided and it was only when the marriage was avoided that it had become 
void ab initio and that it was not void for all purposes. The Court further held 
that there was & de facto marriage between the tax-payer and his wife and the 
tax-payer was entitled to relief in respeot of the de facto marriage also. "Therefore, 
the finding of the Court was that the assessment was valid when it was made and 
that the mere fact that the de facto marriage was subsequently held to be void did 
not deprive the tax-payer of his relief. Therefore, in that case the validity of the 
assessment and the right of the tax-payer to obtain relief could be determined at the 
date when the assessment was made. A distinction, and a very vital distinction, 
between that case and the case before us was that the validity of the assessment 
and the right of the tax-payer to relief could not be determined at the date when the 
assessment was made. The other case relied upon by Sir Jamshedji is the case of 
Anderton & Halsteed, Ltd., v. Birrell (H. M. Inspector of Taxes).1 That was a case where 
assessee company wrote off certain debts as bad debts and deductions were allowed 
by the taxing authorities in respect of those debts. It was then found that the 
agsessee company continued to trade with the debtor and further extended the 
credits to him. Thereupon the taxing authorities revised the assessment on the 
ground that the debts which were written off as bad debts were really not bad debts 
in view of the subsequent conduct of the assessee company. Rowlatt J. held that 
the assessee could not be re-assessed under 8. 125 of the English Act, because there 
was no discovery within the meaning of that section. The learned Judge has taken 
pains to point out that & mere change of opinion on the same facts and figures upon 
some question of accountancy does not amount to a discovery of a fact. Whether 
a debt is a debt or not is a matter of estimate and the company estimated at the 
relevant date that a particular debt was a bad debt. That estimate was accepted 
by the taxing authorities and it was not pas to the taxing authorities subsequently 
to change their mind and to say that the change of opinion constitutes discovery of a 
new fact. Atp.200 Rowlatt J. observes that — 

'*, .. What the statute requires, therefore, is an estimate to what extent the debt is bad, 
and this is for the purpose of a profit and loss account. Such an estimate is not a prophesy to be 
judged as to its truth by after events, but a valuation of an asset de presenti upon an uncertain 
future to be judged as to 1ts soundness as an estimate upon the then facts and principles.” 


This ease would have applied in the present case if the relief granted to the tax-payor 
depended upon the opinion or estimate of the Excess Profits Tax Officer. But itis 
clear that the relief granted to the assessee did not proceed upon any estimate or 
opinion of the Excess Profits Tax Officer ; it depended upon a fact which was to 
come into existence at a subsequent date. Therefore, we are concerned here, not 
with any opinion held at one time by the Taxing Authority, which was subsequently 
revised or changed. But we are here concerned with the existence or non-existence 
of a fact, which fact, by its very nature, could not have existed at the date when the 
assessment was made and whose existence could not be decided upon except at a 
later date. 

Sir Jamshedji has further argued that the effect of our judgment would be to 
make the original assessment made a conditional assessment, and according to him 
law does not permit conditional assessment. Now, it is true that in a sense every 
assessment is conditional—in the sense that it is liable to be re-opened if the conditions 
of 8. 15 are satisfied—and itis only in that sense that we call this assessment a 
conditional assessment. If 8.15 did not apply and if the taxing authority had 
no power given toit unders.15, then the assessment would be final and conclusive; 
but, inasmuch as the Legislature has provided machinery for re-opening an assessment 
under s. 15, and has given power to the taxing authority to assess or re-assess the 
assessee, the assessment is a conditional assessment. 

Sir Jamshedji says that the order made by the Central Board of Revenue still 
stands and it was the duty of the Excess Profits Tax Officer to carry out that order in 
assessing the assessee to excess profits tax for the years 1941, 1942 and 1943, and 
the taxing authority has carried out that order which was a valid order under the 


1 (1931) 16 T. C. 200. 
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Act. But in deciding the case in the way in which we are going to decide it we are 
not going behind the order of the Central Board of Revenue. That order itself 
postulates relief being granted on the basis of a fact which can only be determined at 
& subsequent date. When that fact is determined it is found that the assessee is 
not entitled to the relief granted to it by the Central Board of Revenue. Therefore, 
it is found that the assessee has obtained excessive relief and under s. 15 it has been 
deprived of that excessive relief upon discovery of the fact that it has used the 
buildings, plant or machinery for the purposes of its own business after the war. 
We, therefore, answer the first question submitted to us in the negative. The second 
m has not been properly framed. We, thereforo, reframe that question as 
follows : 

“Whether in view of the order passed by the Central Board of Revenue under s. 26(3) it 
was competent to the Excess Profits Tax Officer to revise the order under s. 15 of the Act?” 


and having reframed it, we answer the question in the affirmative. The assessee 
must pay the costs of the reference. 
Answer accordingly. 
Attorney for Commissioner: N. K. Petigara. 
Attorney for respondent: S. P. Mehta. 


Before the Honb'le Mr. M. O. Ohagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF EXCESS PROFITS TAX, BOMBAY CITY v. 
BHOGILAL H. PATEL.* 

Haucess Profits Tax Act (XV of 1940), Sec. 5, third proviso —Business loss suffered in Indian State 
—Profits made in British India in busyness qn same accounting period —Whether loss suffered 
could be set off against profits for purposes of excess profits taz. 

The assessoe suffered a loss in a business of buying and selling cotton in an Indian State 
in the accounting period 1943. In the same year he made a profit in a cotton business which 
he carried on in Bombay. The loss suffered by the assessee was allowed to be set off against 
lus profite in Bombay for the purposes of inoome-tax. . On the question whether the assessee 
was entitled to the same relief for the excess profits tax for the chargeable accounting 
period :— 

Held, that under the third proviso to 8. 6 of the Excess Profits Tax Act, 1940, the loss 
was not allowable in computing the income of the assesses chargeable to excess profits tax. 

Commissioner, I. T. v. Murlidhar Mathurawalla,! referred to. 

The expression ‘ the whole of the profits of which accrue or arise in an Indian State ” in 
the third proviso to s. 5 of the Excess Profits Tax Act is a descriptive expression desorib- 
ing the nature of the business which is sought to be taken out of the purview of the Act. 
This description does not so much emphasize the fact that in a particular year profits did 
accrue or arise in an Indian State. But what it emphasizes is that the busmess should be 
such that, if that business were to make profits, those profits would accrue or arise in an 
Indian State. There is no attempt at drawing & contrast between. profits and losses. The 
attention of the Legislature was rather fooussed upon the nature and type and the character 
of the business which it wanted to exclude from the operation of the Excess Profits Tax 
Act. 


One Bhogilal H. Patel (assessee) was a dealer in mill stores with his head office in 
Bombay and branches at Calcutta and Ahmedabad. The business was run under 
the name and style of Das & Co. There was a small establishment at Sawantwadi, 
which was opened for the purpose of procuring and importing China elay from the 
State territory. The unit uet a ran business under the names and styles of British 
Indian Engineering Oo., and Zenith Tobacco Co. The assessee also did specula- 
tion business in shares, gold, silver, etc. The assessee purchased cotton during the 
relevant chargeable accounting period 1943 at Wadhwan, Limbdi and at other places 
in Indian States. This cotton was ginned and stored in those States. Nothing was 
sold in 1943, but the goods were valued at market rates on December 31, 1943: This 
resulted in a loss of Rs. 59,129. In Bombay, the assessee purchased cotton bales in 


* Decided, August 80, 1951. Income-tax 1 (1848) 50 Bom. L. R. 366. 
Reference No. 8 of 1961. cle 
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1942. This had also remained unsold on December 31, 1942. These goods were sold 
in 1943, resulting in a profit of Rs. 15,002. The above loss of Rs. 59,129 minus the 
profit of Rs. 15,992 gave a net loss of Rs. 43,137, which the Income-tax Officer allowed 
as a deduction while making the original assessment on January 31, 1946. 

Subsequently the Income-tax Offiver by his order under ss 23 (3) and 34 added 
back ihe amount of Rs. 59,129 to the income of the assessee holding that the loss 
could not be allowed, inasmuch as profits arising in an Indian State being not liable 
to tax (except when they are brought into British India) a loss arising in an Indian 
State similarly could not be allowed. The original excess profits tax assessment for 
the chargeable accounting period was made on January 30, 1946. In this the loss of 
Rs. 59,129 was allowed. As a result, however, of the revision of the income-tax 
assessment under s. 34 there was also a revision of the excess profits tax assessment on 
October 31, 1947, the same date on which the income-tax assessment was revised. 
The revision was made under s. 15 of the Excess Profits Tax Act. In the revised 
excess profits tax «ssessment also the loss of Rs. 59,129 which arose to the assessee in 
the Indian States was not allowed. 

The assessee came up in appeal before the Appellate Assistant Commissioner, 
who set aside the revised assessment made by the Income-tax Officer under s. 34 of 
the Income-tax Act in view of the decision of the Bombay High Court in Commissioner 
of Income-tax, Bombay City v. Murlidhar Mathurwalla Mahajan Association (50 Bom. 
L. R. 366). However, so far as the excess profits tax assessment was concerned, the 
loss of Rs. 59,129 arising in the Indian States was not allowed as deduction in comput- 
ing the income chargeable to excess profits tax. 
^ The assessee appealed to the Tribunal against the decision of the Appellate Assis- 
tant Commissioner. When the matter was before the Tribunal its attention was in- 
vited by the authorised representative of the Department to the provisions of s. 5 
of the Excess Profits Tax Act and to its third proviso. The Tribunal, however, held 
that the Excess Profits Tax Officer was wrong in disallowing the loss of Rs. 59,129 
while making the revised excess profits tax assessment, observing in its order as 
follows :— 

“Wo are of the opinion that the Excess Profits Tax Officer was wrong in disallowing the logs 
of Rs. 59,129 while making the revised excess profits tax assessment. The High Court of Judi- 
cature at Bombay in the case of Murlidhar Mathurawalla Mahajan Association (50 Bom. L. R. 366) 
has agreed with the view taken by the Tribunal with regard to the exact interpretation of the 
provisions contained in s. 24(1) and its first proviso. In accordance with that view, the Tribunal 
has decided the appeal 1n favour of the asseasee in respect of the excess profits tax appeal relating 
to calendar year 1944 also. We agree with the view taken by the Tribunal and allow this appeal." 

The following question of law was referred to the High Court :— 


“Whether on the facts of the case the loss of Ra. 59,129 is allowable in computing the income 
of the asseasee chargeable to excess profite tax ? ” 


The reference was heard. 


G. N. Joshi, for the applicant. 
R. J. Kolah, for the respondent. 


CuHaGLA C. J. The assessee suffered & loss of Rs. 59,129 in a business of buying 
and selling cotton at Wadhwan. In the same year, he made a profit of Rs. 15,992 in 
a cotton business which he carried on in Bombay. The loss suffered by the assessee 
was allowed to be set off against his profite in Bombay for the purposes of income tax. 
And the question that arises in this referenoe is whether the assessee is entitled to the 
same relief for the purposes of the excess profite tax for the chargeable accounting 
period 1043. The Tribunal took the view that he was entitled to that relief, and in 
coming to that conclusion the Tribunal relied on a decision of this Court in Commis- 
sioner, I. T. v. Murlidhar Mathurawalla.1 In that case, the facts were that the 
assessee was carrying on two distinct and separate businesses, one in Bombay and the 
other at Indore. During the year of account, there was a profit in Bombay and a loss 
at Indore, and the income-tax authorities held that the assessee could not set off the 
loss at Indore against the profit in Bombay in view of the first proviso to s. 24. We 
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eame to the conclusion that he was so entitled to set off by reason of s. 10 of the 
Income-tax Act, because s. 10 provided that all businesses, wherever carried on, 
constituted one head, and in order to determine what were the profits and gains under 
that head the assessee was entitled to show all his profits and set off against those 
profits losses incurred by him under the same head. Now, the question is whether 
the principle of this decision applies to the Excess Profits Tax Act. 

Now, the Excess Profits Tax Act has been often construed, and it has been point- 
ed out more than once that this Act taxes an assessee in respect of his busmess : 
although the assessee is an individual, he is not taxed in respect of his various acti- 
vities which may yield profits, but he is-taxed only in ect of one specific activity, 
namely, carrying on of business. "Therefore, the unit, as far as taxation is concerned, 
is the business. But even so, when the business is taxed, the person liable to pay the 
tax and the assessee for the purposes of the Act is the individual who carries on the 
business. It has also been observed that the Excess Profits Tax Act is supple- 
mentary to the Income-tax Act, the intention of the Legislature being to tax further 
the profits which are also liable to tax under the provisions of the Indian Income-tax 
Act. Now,s.6 of the Excess Profits Tax Act provides thatthe Actshall apply to every 
business of which any part of the profits made during the chargeable accountmg 
period is chargeable to income-tax by virtue of the provisions of sub-cl. (1) or sub- 
cl. (4$) of cl. (b) of sub-s. (7) of s. 4 of the Indian Income-tax Act, 1922, or of cl. (c) 
of that sub-section. Therefore, as the section itself stands, every business of which 
the profits accrued or arose outside British India would also come within the ambit 
of the Act. Therefore, the business carried on by the assessee at Wadhwan, which 
was outside British India, would come within the scope of this Act. But there is an 
important proviso which has got to be considered in this connection, and that is the 
third proviso to the section. And that proviso lays down as follows :— 

“Provided further that this Act shall not apply to any business the whole of the profite of 
which acorue or arise in an Indian State; and where the profite of a part of a business acorue 
or arise in an Indian State, such part shall, for the purposes of this provision, be deemed to be 
a separate business the whole of the profits of which accrue or arise in an Indian State...” 
Therefore, the scheme of the proviso is that certain businesses are excluded from the 
application of this Act: in the first place, those businesses the whole of the profits of 
which accrue or arise in an Indian State; and, secondly, those businesses where the 
profits of a part of the business accrue or arise in an Indian State, and such part of the 
business, by legal fiction, where the profits accrue outside British India, is deemed to 
be a business the whole of the profits of which accrue or arise in an Indian State. 
Now, in this case, it is clear that, if the Wadhwan business had made any profits, it 
must be looked upon as a separate business for the purpose of the proviso. And as a 
separate business, the profits of which accrued outside British India, it would be a 
business to which the Act would have no application. Therefore, Mr. Joshi’s con- 
tention is that, whatever might have been the position under s. 10 of the Indian 
Income-tax Act, where all the businesses are within the purview of the Act and where 
in respect of every business a return has to be made by the assessee and the assessee 
has to show either his profits and gains or losses, the position under the Excess 
Profits Tax Act is entirely different ; that, under s. 5 of the Excess Profits Tax Act, 
he has got to exclude the business referred to in the third proviso, and for the pur- 
poses of the Excess Profits Tax Act such a business does not exist at all. Now, as 
against this, Mr. Kolah’s contention is that the proviso applies only to the profits 
of the business and not to the losses. In other words, Mr. Kolah argues that, when 
there are profits of a business carried on outside British India, those profits must not 
be taken into consideration for the purposes of the excess profits tax ; but if there are 
losses, then s. 10 of the Indian Income-tax Act would continue to apply and the pro- 
viso does not extend to the losses incurred by a business carried on outside British 
India. This contention of Mr. Kolah is based on the language used in the proviso, 
namely, that “this Act shall not apply to any business the whole of the profits of 
which accrue or arise in an Indian State". Now, this contention is obviously fal- 
lacious, because the proviso does not say that the Act shall not apply to the pro- 
fits of & business which accrue or arise in an Indian State. What the proviso says 
is that the Act shall not apply to any business the whole of the profits of which 
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accrue or arise in an Indian State. . The expression “the whole of the profits of which 
accrue or arise in an Indian State" is an expression which indicates the nature of the 
business which is excluded from the purview or ambit of the Act. The further con- 
tention of Mr. Kolah is that, if that is the true construction, then the proviso only 
applies when a particular business yields profits, but if the business does not yield 
profits, then the proviso does not apply at all. And, therefore, Mr. Kolah says that, 
as in the chargeable accounting period the business at Wadhwan did not yield any 
profits, the proviso did not apply to that business, the business at Wadhwan was not 
excluded from the scope of the Act, and, therefore, the assessee was entitled to set off the 
losses of the Wadhwan business against the profits made in the businessin British India. 
Mr. Kolah further relies on sch. I to the Excess Profits Tax Act. Now, thatschedulelays 
down the rules for the computation of profits for the purposes of the excess profits 
tax, and it provides that the profits of a business during the standard period, or 
during any chargeable accounting period, shall be separately computed, and shall, 
subject to the provisions of this schedule, be computed on the principles on which 
the profits of a business are computed for the purposes of Income-tax under s. 10 
of the Indian Income-tax Act, 1922.’ It is, therefore, suggested that, unless we find 
something in sch. I which provides for the profits of a business being calculated other- 
wise than as laid down in the Indian Income-tax Act, we must apply the same prin- 
ciples which govern the taxing of profits under the Indian Income-tax Act. Now, 
in my opinion, although the Legislature has not expressly stated that the schedule is 
subject to the provisions of the Act itself, we must, according to the ordinary canon 
of construction, read the schedule as being governed by the provisions of the main 
statute of which it is merely a schedule. It would be impossible to hold that a 
schedule can override the substantive provisions of a statute. Therefore, r. 1 must 
be read to mean that the schedule is to operate subject to all the provisions of the 
statute itself and also subject to the provisions of the schedule. Therefore, we 
must really come back to the proper interpretation of the third proviso to s. 5. 

Now, in my opinion, the expression “the whole of the profits of which accrue or 
arise in an Indian State", as I said before, is a descriptive expression describing the 
nature of the business which is sought to be taken out of the purview ofthe Act. This 
description does not so much emphasize the fact that in a particular year profits did 
accrue or arise in an Indian State. But what it emphasizes is that the business 
should be such that, if that business were to make profits, those profits would accrue or 
arise in an Indian State. There is no attempt at drawing a contrast between pro- 
fits and losses. The attention of the Legislature was rather focussed upon the nature 
and type and the character of the business which it wanted to exclude from the opera- 
tion of the Excess Profits Tax Act. There is another consideration which should also 
weigh with us in giving this interpretation to the third proviso to s. 5. It is clear 
that the whole object of the Excess Profits Tax Act was to take a standard period and 
to ascertain the profits of that standard period, to compare those profits with the 
profits made by the assessee during the chargeable accounting period, and if, after 
such a comparison, it was found as laid down under the Act that the profits during 
the chargeable accounting period were in excess of the profits made during the 
standard period, then the excess profits were liable to tax. Now, in order to deter- 
mine whether there were excess profits or not, the same standard must be applied for 
determining the profits during the standard period as must be applied for determin- 
ing the profits during the chargeable accounting period. Like has to be compared 
with like: and it is only when that is done that & proper result can be arrived at by 
which it will be possible to determine whether there were excess profits or not. Now, 
if Mr. Kolah’s construction were to be accepted, it would result in this extraordinary 
situation, that, if for the purpose of the standard period there were two businesses of 
the assessee, one in British India and the other in an Indian State, and both the 
businesses made profits, then by reason of the third proviso to s. 5 the profits made in 
the business in the Indian State would be excluded and only the profits made in the 
business in British India would be taken into consideration. But when we come to 
the chargeable accounting period, with regard to those very two businesses, if the 
business in the Indian State were to make a loss and the business in British India. 
were to make a profit, then the loss made by the business in the Indian State would 
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have to be set off against the profit made in the business in British India. In other 
words, for the purpose of the standard period, in this particular case, only one busi- 
ness would be considered as falling within the ambit of the Excess Profits Tax Act, 
whereas for the chargeable accounting period both the businesses would be considered 
as falling within the ambit of the Act. Now, that is obviously not the scheme of the 
third proviso. The scheme of the third proviso, according to me, is totally and for 
all purposes to exclude the business of the nature described in that proviso, and, as 
I said before, that business is a business in which, if it made rode such profits 
would accrue or arise in an Indian State. 

Therefore, in my opinion, the Tribunal was not right in coming to the conclusion 
that the principle which is deducible from our decision in Commissioner, I. T. v. 
Murlidhar Mothurawalla was applicable to & case that fell under the Excess Profits 
Tax Act. The two Acts, although in a sense they are complementary to each other, 
are based on different principles. And in view of the third proviso to s. 5, the prin- 
ciple of that decision does not apply to a case falling under the Excess Profits Tax 
Act. 

The result is, we will answer the question in the negative. 

Assessee to pay the costs. ] 
TENDOLKAR J. J agree. 

. Answer accordingly. 
Attorney for Commissioner: N. K. Petigara. 
Attorneys for respondent : Payne & Co. 


CRIMINAL APPELLATE. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Vyas. 
STATE v. VITHAL MARUTT.* 

Constitution of India, art. 15—Bombay Beggars Act (Hom. XXIII of 1946), Sees. 5(4) (5), 6(1)(3), 
28(1)—Discrimination based not only on incidence of birth but on other consideration —W ether 
bar of Constitution artses—Domiotle,” meaning of, in Act—Whether Act discriminates between 
beggars only on ground of place of birth—Act whether ultra vires of Constitution —Ooneiruction. 

Under art. 15 of the Constitution of India, diserimination, which is discountenanced and 
forbidden, is discrimination on ground only of religion, race, caste, sex, place of birth or any 
of them. Where discrimination is based not only on the incidence of birth but on some 
other consideration along with the place of birth, the bar of the Constitution does not 
arise at all. 

The word “domicile” in the Bombay Beggars Act, 1945, means residence in the Provinoe 
of Bombay. The element of birth at a particular place is not a necessary constituent of the 
term “domicile” as used in the Act. Therefore s. 5(4) of the Act does not deal with beggars 
whose place of birth only is in the Province of Bombay. As there is no section in the Act 
which makes a discrimination as between beggars only on the ground of place of birth, the 
Act is not ultra vires of the Constitution. 

Under a. 23(1) of the Bombay Beggars Act, 1045, beggars neither born nor domiciled in 
the Province of Bombay can be dealt with either under s. 5 or under s. 28 of the Ant. 


Bi Onn Vithal Maruti (accused), who was born in the Madhya Pradesh and was domi- 
ciled therein, was found begging in a public place in Bombay on October 7, 1951. 
He was prosecuted for having committed an offence punishable under s. 5 (5) read 
with s. 6 (3)of the Bombay Beggars Act, 1945. + 

The trying Magistrate declared the accused a beggar under s. 5 (4) of the Act and 
convicted him under s. 5 (5) read with s. 6 (3) of the Act. The Magistrate observed 
in his order as.follows :— 

“The accused admitted two previous convictions under this Act. He was detained once 
for 34 years. I therefore order the &ocused to be detained in a Certifled Institution of Male 
Beggara Home, Worli, for a period of ten years under section 5(6) ofthe Act read with section 6(3) 
and further order under the said section that out of this period, the accused is ordered to undergo 
a sentence of one year's rigorous imprisonment.” 

* Decided, Februsry 27, 1952. Criminal corded by D. D. Yennemadi, Presidency 
Appeal No. ll of 1952, from conviction re- Magistrate, llth Court, Kurla, Bombay. 
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The accused appealed to the High Court. 


D. M. Parulekar, (appointed), for the accused. 
K. S. Daundkar, Assistant Government Pleader, for the State. 


Vyas J. This is an appeal by one Vithal son of Maruti who has been convictéd 
by the learned Presidency Magistrate, 11th Court, Kurla, Bombay, under s. b, sub- 
8. (5), read with s. 6, sub-s. (3), of the Bombay Beggars Act (Bom. XXIII of 1045). 
The order passed against him is one of detention for a period of ten years in a certified 
institution of Male Beggars Home, Worli, and it has further been directed that a 
period of one year out of the above mentioned term of ten years should. be converted 
into a term of one year’s rigorous imprisonment. The allegation against the appel- 
lant was that he was found begging in a publie place on October 7, 1951. The 
learned trial Magistrate declared him a beggar under s. 5, sub-s. (£), of the Act, and 
proceeded to pass the order, mentioned above, against him under s. D, sub-s. (5), 
read with s. 6, sub-s. (3), of the Act. 

Now, Mr. Parulekar’s first contention, in this appeal, is that the entire scheme of the 
Bombay Beggars Act (XXIII of 1040) is ultra vires of the Constitution, as a 
discrimination is made therein as between beggars on the basis of place of birth. Our 
attention is invited by Mr. Parulekar to s. 5, sub-s. (4), of the Act, which says : 

“If on making the inquiry referred to in sub-section (1) the Court is satisfied that such person 
was found begging it shall record & declaration that the person is a beggar. The Court shall also 
determine after making an enquiry in the manner prescribed whether the person was born in 
the Province of Bombay and domiciled therein and shall include ita findings in the declaration. 
The Court shall subjeot to the provisions of section 28 make further order as in this seotion 
hereinafter provided.” i 
It is argued by Mr. Parulekar, on the basis of this section, that such of the beggars as 
are born in the Province of Bombay and domiciled in the said Province are dealt with 
under s. 5, sub-s. (£), and in their case, provided there is a conviction for the second or 
subsequent time under sub-s. (1) of s. 6, the order of detention in a certified institu. 
tion has got to be for a period of ten years and liberty is reserved to the Court to 
convert any period of the said detention, not exceeding two years, into a sentence of 
imprisonment. Then we are referred to sub-s. (1) of s. 23 of the Act, which says : 

“Tf 1n the course of an inquiry made under sub-section (1) of section 5, it has appeared to the 
Court that the person declared a beggar under sub-section (Z) of section 5 is nertaer born nor 
domiciled in the Province of Bombay the Court, after making such further inquiry, if any, as it 
deems necessary, may, instead of proceeding further under section 5, by order in writing direct 
the beggar to leave the Province of Bombay within such time and by such route or routes as may 
be stated in the order and not to return thereto.” ` 
And it is argued that this section refers only to cases of beggars who are neither born 
nor domiciled in the Province of Bombay. Under this seotion, such beggars are not 
liable to detention in a certified institution and are also not liable to have a certain 
period of detention converted into a sentence of imprisonment. They are liable 
only to externment. From this, an argument is made before us by Mr. Parulekar that 
the Act makes a discrimination between beggars born in the Province of Bombay 
and beggars born outside the Province of Bombay and is therefore ultra vires of the 
Constitution of India. The contention must fail. Apart from the fact that it is 
not correct to say that beggars neither born nor domiciled in the Province of Bombay 
cannot be dealt with under s. 5, sub-s. (5), read with s. 6 of the Act, it is to be noted 
that under art. 15 of the Constitution of India, discrimination, which is discounte- 
nanced and forbidden, is discrimination on ground only of religion, race, caste, sex, 
place of birth or any of them. Where discrimination is based not only on the in- 
cidence of birth but on some other consideration along with the place of birth, the 
bar of the Constitution does not arise at all. Now, s. 5, sub-s. (4), of the Bombay 
Beggars Act, speaks of two things, namely, place of birth and domicile, both being 
in the Province of Bombay, and, one of these ingredients is not to be read to the ex- 
clusion of the other. In our view, the term “‘domicile” as used in the Act means resi- 
dence in the Province of Bombay without present intention of removing it from the 
Province of Bombay. It is not used in its technical sense in the Act. Before the 
Constitution of India came into force, there was nothing like domicile in the Pro- 
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vince of Bombay. There was only one domicile and that was the domicile of India. 
Therefore, in construing the word ‘domicile’ in this Act of 1945, we must interpret it 
to mean residence in the Province of Bombay. The element of birth af a particular 
place is not a necessary constituent of the term ‘domicile’ as used in the Act. There- 
fore, it is clear that s. b, sub-s. (4), of the Act, does not deal with beggars whose 
place of birth only is in the Province of Bombay. In these circumstances, the con- 
tention of Mr. Parulekar, namely, that the Act makes a discrimination as between 
beggars on the ground of place of birth and is therefore wlira vires of the Consti- 
tution, is unsustainable. There is no section in the Act which makes a discrimination 
-89 between beggars only on the ground of place of birth. 

The second. contention of Mr. Parulekar, namely, that in case of beggars neither 
born nor domiciled in the Province of Bombay s. 23 of the Bombay Beggars Apt 
only applies and the said beggars are dealt with only under that section, is not 
correct. We have already quoted the section'once in this judgment and there- 
fore do not deem it necessary to reproduce it textually a dp The word ‘may’ in 
the expression "may instead of proceeding further under s. 5, by order in writing 
direct’ is important. The expression isnot ‘shall, instead of proceeding further under 
8. b, by order in writing direct’. In our opinion, upon a proper construction of 
8. 23, sub-s. (1), it would appear that beggars neither born nor domiciled in the Pro- 
vince of Bombay can be dealt with either under 8. 5 or under s. 23 of the Act. What 
the Act contemplates is that if the beggars are born in the Province of Bombay 
' and domiciled in the Province of Bombay, the proper section to apply is s. 5 only ; 
but if the beggars are neither born nor domiciled in the Province of Bombay, there 
are two alternative sections either of which may be applied, namely, s. 5 or s. 23. 
In this particular case, the finding of the learned trial Magistrate is that the appellant 
was born in Madhya Pradesh and has a domicile in that Pradesh. Clearly there- 
fore, his case would be governed by the provisions of s. 5 or s. 23. This aspect was, 
it clearly appears to us, not present in.the mind of the learned trial Magistrate at all. 
Had it been present in his mind, we are not sure which of the two sections he would 
have used against the appellant. Accordingly, we set aside the order of detention 
and imprisonment passed against the appellant by the learned trial Magistrate 
and remand the case to the learned Magistrate’s Court, so that the learned Magis- 
trate may use his discretion whether he should proceed against the appellant under 
8. 5 of the Act or under s. 23 thereof. Of course, if he chooses to exercise his disoro- 
tion in favour of proceeding under s. 23 of the Act, there would be no question 
of any order of detention or of converting any period out of that term of detention 
into & term of imprisonment. But, if, in the exercise of the option referred to above, 
he decides to proceed against the appellant under s. 5 of the Act, then, he will have 
to consider whether any period out of the term of detention should be converted into 
a term of imprisonment. Now, in this case, as we have noted already above, the 
learned Magistrate, in paesing an order of detention for ten years, has ordered that & 
period of one year out of the said term should be converted into a sentence of impri- 
sonment. In this connection, it is contended before us that the period of impri- 
sonment ordered is excessive. We do not wish to express any opinion upon the point, 
since we are remanding the case to the learned Magistrate in order to decide for him- 
' gelf whether he should exercise the option in favour of one section or the other (s. 5 or 
8. 23) of the Act, while proceeding against the appellant. But, in case he eventually 
deoides to adopt the AE E of 8. T of the Act, he would, no doubt, take the cir- 
cumstanoes of the case into consideration, and the circumstances are that although 
the appellant was convicted under s. 5, sub-s. (5), of the Act, on March 28, 1961, 
he was found begging again in & publio place on October 7, 1951. Itis not clear, as 
the record stands before us, Aeolian the appellant escaped from the place of deten- 
tion, or whether he was released under a license granted under s. 20 of the Act. Of 
course, no license granted under the Act can, and quite naturally so, permit begging. 
Therefore, even assuming that he might have been released under a license under s. 20 
of the Act, there could be no justification in his begging in & publie place after re- 
lease. These circumstances will, no doubt, be borne in mind by the learned Magis- 
trate, in case he decides to use s. 5 of the Act against the appellant. 


Order set aside : case remanded. 
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Before Mr. Justice Rajadhyaksha and Mr. Justice Vyas. 
MAGANLAL JIVABHAI PATEL v. GOVERNMENT OF BOMBAY.* 
Preventive Detention Act (IV of 1950}—Order of detention or order continuing detention —W hether 
Court can go into question whether on merits detaining authority had jurisdiction to pass such 
order. 

A habeas corpus bench of the High Court is competent to decide whether a detaining authority 
had jurisdiction to pass an order of detention under the Preventive Detention Act, 1950, or 
had applied its mind properly to the question of detention or whether the detention order was 
passed mala fide or whether any of the grounds fell outside the scope of the Act or whether 
the order was invalid for any other reason. Butit is not open to a habeas corpus bench of 
the High Court to go into the question whether on merite the detaining authority had 
jurisdiction to pass the order of detention or continue the detention. That, under the 
Preventive Detention Act, 1950, is a sphere exclusively of the detaining authority and 
upon that sphere the Court cannot encroach. 

Decision in Criminal Mis. Petitions Nos. 1721, 1722 and 1816 of 1951 of the Madras High 
Court dissented from. 

The relevant facts are stated at 53 Bombay Law Reporter 127. 


K. T. Sule, for the petitioner-detenue. 
H. M. Choksi, Government Pleader, for the State. 


Vyas J. This is an application under art. 226 of the Constitution of India, in which 
the order of detention passed by the District Magistrate, Ahmedabad, on March 29, 
1950, and served on the petitioner on June 14, 1950, and confirmed by the Govern- 
ment of Bombay on May 16, 1951, on the report of the Advisory Board, is sought to be 
challenged. 

The petitioner was arrested on June 14, 1950, in pursuance of an order of detention 
which was passed against him by the District Magistrate of Ahmedabad on March 29, 
1950. The grounds of detention were furnished to the petitioner by the District 
Magistrate on June 19, 1950. In Criminal Application No. 951 of 1950, which also 
was made under art. 226 of the Constitution of India, this order of detention was 
challenged by the petitioner. But that application was rejected by this Court on 
October 10, 1950. Thereafter the petitioner filed an application for habeas corpus 
before the Supreme Court of India under art. 32 of the Constitution and that applica- 
tion also was dismissed after hearing on October 10, 1951. It was thereafter that the 
present application was filed by the petitioner on December 14, 1951. 

Now, the first ground advanced before us by Mr. Sule for the petitioner for challeng- 
ing the order of detention is that on June 20, 1950, the applicant was transferred from 
the Navrangapura Police Lock-up, where he was under detention, to Baroda, a place 
outside the jurisdiction of the District Magistrate, Ahmedabad, without any proper 
order being passed in the matter of the transfer. Itis contended that as there was no 
valid order for the transfer of the detenue from Ahmedabad to Baroda, the continu- 
ed detention of the detenue (petitioner) from that date onward was illegal. Tt is 
to be bered that this point was not pressed either before this Courtin Criminal . 
Applicatidà No. 961 of 1950 or before the Supreme Court and therefore obviously the 
petitioner could not be permitted now to press it before us in this application. 

The next point which is pressed before us by Mr. Sule is that after the case of this 
petitioner was referred to the Advisory Board under s. 9 of the Act and after the 
report of the said Board was received, Government did not, by an order, confirm the 
detention of the petitioner. The point which Mr. Sule seeks to make before us is 
that Government have not got on their records a definite order confirming the deten- 
tion of the petitioner after receiving the report from the Advisory Board. It is to be 
remembered that this ground is not stated in the present application of the petitioner. 
Had it been stated, Government would have had an opportunity to file an affidavit 
in regard to it. In these circumstances, we'do not think we could permit the peti- 
tioner to raise it now before us. , 

* Decided, April 1, 1952. Criminal Appli. by A. G. Pimputkar, District Magistrate, 
cation No. 1278 of 1951, from an order passed Ahmedabad. 
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The third ground as stated in the application for challenging the order of detention 
is that the priod of detention was not stated in the communication dated May 16, 
1951, which the District Magistrate of Ahmedabad sent to the detenue. The text 
of that communication was as follows : 

“I am to inform you that in accordance with s. 9 of the Preventive Detention Act your case 

was placed by Government before the Advisory Board, and Government have in pursuance of the 
Board's opinion maintained the detention order." 
The contention of Mr. Sule is that it was a serious defect not to have stated the period 
of detention in this communication of the District Magistrate. Now, this point, 
though touched, was really not pressed by Mr. Sule before us in view of the fact 
that it is covered by the decision of the Supreme Court in Dattatraya M. Pangarkar v. 
The State},in which it has been held that the non-specification of the period, for which 
the detention was to continue, in the order of confirmation made under s. 11 (Z) of 
the Preventive Detentiop Act, after the Advisory Board had considered the cases of 
the detenues, would not make the detention illegal. 

The last ground which is urged before us by Mr. Sule for contending that this Court 
should not sustain the order of further detention of the petitioner is this : The alleged 
activities which were the basis of the order of detention which was passed against the 
petitioner were activities prior to March 1950. Very nearly two years have already 
passed since that time, and it is contended that times having changed, this Court 
must recognise the change and should not confirm the further detention of the 
applicant. In other words, the argument of Mr. Sule amounts to this that there is 
no justification for the continuation of the detention of the petitioner on the same 
grounds on which his detention was ordered on March 29, 1950, and which were 
furnished to him on June 19, 1950. In support of this submission Mr. Sule has 
drawn our attention to a judgment of the as High Court in Criminal Miscella- 
neous Petitions Nos. 1721, 1722 and 1815 of 1951 of that Court. In particular, 
our attention has been invited to paragraphs 13, 15 and 17 of that judgment. In 
paragraph 13 of the judgment it is observed by the Madras High Court: 

“The scope of our jurisdiction as a habeas corpus Bench dealing with detenues continued 
under Act IV of 1950 has been sought to be narrowly restricted by the learned Advocate-General. 
According to him, aa we understand his argument, we can only interfere and release such a detenue 
if after considering each ground of detention separately we find it irrelevant for the purposes of 
preventive detention and are precluded from going into the sufficiency and adequacy of the 
grounds. This may be so in considering the validity of the grounds under the Maintenance of 
Public Order Act or even under the Preventive Detention Act of 1950. But we are wholly 
unable to accept theee fetters on our jurisdiction in the light of Article 226 of the Constitution. 
If we accept the limitations the Advocate General soeka to impose upon us, we shall be readered 
powerless and helpless as a habeas corpus Bench to intervene nob only in these cases but in any 
case at all.” 

Then in paragraph 15 of the judgment the learned Judges proceeded to observe : 

“At the same time we are quite unable to accept the position that Parliament whea it enacted 
Act IV of 1951 intended to emasculate High Courts of all powers in connection with these old 
detenues. The Act aa regards this is eloquently silent, and in fact it could not under the Constitu- 
tion make any attempt to limit the powers of the High Courts under Article 226 ia this connection. 
Nor can we think it was in any event the intention of the Legislature to confer powers on an 
Advisory Board which cannot in appropriate cases be exercised by a habeas corpus Bench after 
& full heering of the detenue and his representations.” 

And in paragraph 17 they said : 

“We have set out these difficulties in the way of any precise determination of the scope of our 
Jurisdiction in these cases and think that they can only be resolved by our bringing into play only 
such reserve powers as are vested in High Courte under the Constitution as may be necessary to 
uphold equity and justice on which the Constitution ia founded. We have abandoned our quest 
for any legal theory by which our jurisdiction can be precisely defined or fettered or the conditions 
under which it can be exercised and decided to invoke commonsense, the quintesence of which is 
or should be law though woforlunately it cannot always be embodied in any rigid legal theory - 
We think that in view of what we have said we clearly have jurisdiction which we propose to 
exercise in appropriate cases of releasing detenuea if on examination of the original grounds of 
detention in the light of their representations and in the context of Act IV of 1951 we find them 

1 (1952) 54 Bom. L. R. (infra) 


1952.] MAGANLAL JIVABHAI U. GOVERNMENT OF BOMBAY (A.cr.J.)— Vygas J. 681 


irrelevant for the purpose of further detention, in other words, if we consider that they are 
fit cases for release,” 

Relying upon this judgment it is sought to be argued before us by Mr. Sule that the 
grounds which were furnished to the detenne in June 1950 should be considered by us 
as being irrelevant for his further detention and that accordingly we should order 
the release of the detenue forthwith. 

We must, with very great respeot, differ from the view as expressed in the above- 
mentioned judgment of the Madras High Court. In our view, under the scheme of 
the Preventive Detention Act itis a matter entirely for a detaining authority as a 
representative of the executive government to decide whether the activities of a 
particular person are prejudicial to the security of the State, the maintenance of 
publie order, etc. It is that authority alone, and not the Court, who by virtue of the 
executive office held by it and by virtue of the duties, functions and responsibilities 
attaching to that office is in the best position to take a decision whether the detention 
of a particular person is called for on any of the reasons mentioned in s. 3, sub- 
8. (1), ol. (a), of the Act. Tt would be impossible for the Court to be in touch with the 
activities of the members of the public in different spheres of life and therefore the 
Court would not have the means to deoide whether any particular person is likely to 
engage himself in any prejudicial activities. It has not the machinery at its disposal, 
such a8 an executive authority has, for the purpose of arriving at a requisite satis- 
faction whether a person should be detained under the Preventive Detention Act 
or should be permitted to continue his indulgence in activities unfettered. No 
doubt, a habeas corpus Bench has competence to decide whether a detaining 
authority had jurisdiction to pass an order of detention or had applied its mind pro- 
perly to the question of detention or whether the detention order was passed mala 
fide or whether any of the grounds fell outside the scope of the Act or whether the 
order was invalid for any other reason. But it is not open to it, in our view, to go 
into the question whether on merits the detaining authority had justification to pass 
the order of detention or continue the detention. That under the Act is a sphere 
exclusively of the detaining authority and upon that sphere the Court cannot encroach. 
It is the detaining authority alone whose satisfaction as to whether a person should 
be detained or not is material and relevant under the scheme of the Preventive 
Detention Act, and it is that authority which has got to see whether the activities of 
& particular person are prejudicial to the maintenance of public order, security of 
State, etc. In our view, it is clear that the Legislature has given power to executive 
authority to decide for itself whether a particular person's activities are such as to 
call for his detention under the Preventive Detention Act. If we turn to the Act as 
also to the Constitution of India we find that full liberty is given to the executive 
authority even to withhold the disclosure of grounds on which the detention of a 
person is ordered, if in the opinion of that authority such disclosure is detrimental 
to the interest of the public. The Legislature did not intend that this Court should 
act as a revising authority in the same sense or manner in which the Advisory Board 
constituted under the Act was intended to be a revisory authority over the orders of 
detention passed by the detaining authority. In our view, it is entirely for the 
executive authority, who is the custodian of public order, to decide whether a person’s 
being at large is detrimental to the interests of the State, the maintenance of public 
order, eto. Such a question really relates to the governance of the State and is not 
one for judicial decision. For these reasons we are of the view that we have got no 
power to interfere with the order of detention passed against the petitioner on such 
grounds as are pressed before us by Mr. Sule on the authority of the Madras case. 
If we turn to the affidavit which has been filed by the District Magistrate of Ahmeda- 
bad in this case, he says : 

“It is denied that the situation snd ciroumstances have materially changed since March 1950. 
The grounds of detention still subsist and there is no change in the situation whatsoever.” 
As this Court has repeatedly pointed out, in such cases it is that authority alone who 
has got to come to æ conclusion of his own whether the detention of a person is 
justified or not in the interest of the maintenance of public order. 
The net result therefore is that the application fails and is dismissed. 
Application dismissed. 
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ORIGINAL CIVIL. 


Before Mr. Justice Shah. 
SAJANLAL JHAVERILAL & CO. v. GULABCHAND KESHRICHAND*. 
Bombay Money-lenders Act 1946, (Bom. XXXI of 1947), Seo. 26— Loan advanced prior to coming 
snio force of Act-—Interest on loan exceeding maximum rates fixed under Act— Whether 
agreement to pay such interest enforceable by Court. 

The provision relating to the limitation of the18te of interest under s. 25(2) of the Bombay 
Money-lenders Act, 1946, does not operate in the case of loans which were advanced prior 
to the date on which the Act was brought into operation. Where, therefore, a loan and a 
security in respect of it were given before the date on which the Act came into operation, 
the Court is not prohibited by reason of s. 26(2) of the Act from awarding interest on the loan 
at a rate exceeding the maximum rates fixed under s. 26(1) of the Aot. 

Section 25(2) of the Bombay Mone; -lendera Act, 1946, provides that an agreement of 
interest on loans or securities created at rates exceeding the rates fixed by Government cannot 
be enforced if the transaction was entered into after the Act came into operation between 
a money-lender and a debtor and that the Courts would in suits filed in respect of the loans 
or securities award reasonable interest not exceeding the rates fixed by Government under 
8. 25(1) of the Act. 

GuLascaanp, Hirachand (defendants Nos. 1 and 2) and Panachand, as members of 
a joint and undivided Hindu family, executed an equitable mortgage on July 19, 
1947, for Rs. 42,000, in respect of two immovable joint family properties, in favour 
of Sajanlal Jhaverilal & Co. (plaintiffs). Under the terms of the mortgage 
the defendants agreed to pay interest at the rate of one per cent. per mensem by 
equal monthly instalments and to repay the whole amount on July 19, 1948. On 
March 28, 1948, Panachand died leaving his widow Lilawati (defendant No. 3) as 
his heir and legal representative. 

On July 28, 1948, the plaintiffs called upon the defendants to repay the amount of 
Rs. 42,000 with interest. The defendants failed to pay the amount and on November 
1, 1950, the plaintiffs filed the present suit against them to recover Ra. 42,000 as 
principal and Rs. 14,640 as interest due up to October 18, 1950, with further interest 
on the amount of Rs. 42,000 at the rate of one per cent. per mensem from October 19, 
1950. The defendants contended that the plaintiffs being money-lenders the rate 
of interest which could be awarded as against them could not exceed the rate of 
interest provided under the notification issued by the Government of Bombay on 
December 27, 1947, under the Bombay Money-lenders Aot, 1946. 


G. N. Joshi, with K. K. Desai, for the plaintiffs. 
M. V. Desai, with R. M. Kantavala, for the defendants. 


Smau J. The plaintiffs have filed this suit to enforce & mortgage in their favour 
created by defendants Nos. 1 and 2, and the husband of defendant No. 3 as members 
of a joint and undivided Hindu family. The mortgage was an equitable mortgage 
effected on July 19, 1947, and was for a sum of Rs. 42,000. The mortgagors agreed 
to pay interest at the rate of one per cent. per mensem by equal monthly instalments. 
After the mortgage was effected by the mortgagors, Panachand Keshrichand, the 
husband of defendant No. 3, died on March 28, 1948. Defendant No. 3 is his heir 
and legal representative. On July 28, 1948, the attorneys of the plaintiffs called 
upon the defendatite to repay Rs. 42,000 with interest at the rate stipulated. The 
defendants, however, failed to pay the amount demanded. The plaintiffs 
thereafter filed the present suit seeking to recover Rs. 42,000 as principal, and 
Rs. 14,640 as interest due up to October 18, 1950, with further interest on 
the amount of Ra. 42,000 at the rate of 1 per cent. per mensem from October 19, 
1950. 

The defendants have appeared in this Court to defend the suit. They have not 
denied execution of the mortgage nor the covenants thereof. The only point 
which they have sought to raise 1s, that the plaintiffs being money-lenders, the rate 


` t Decided, Tune 27, 1951. O. C. J. Sub No. 1574 of 1960. 
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of interest which can be awarded as against them cannot exceed the rate provided 
under the notification issued by the Government of Bombay on December 27, 1947, 
under the Bombay Money-lenders Act, XXXI of 1947. "The plaintiffs claim that 
they are entitled to interest at the stipulated rate till the date fixed for redemption 
under the provisions of O. XXXIV, r. 11, of the Civil Procedure Code. The sole 
question that falls to be decided therefore is, whether the plaintiffs are entitled to 
interest at the stipulated rate, notwithstanding the provisions of the Bombay 
Money-lenders Act, XXXI of 1947. 


At the outset it must be stated that Mr. Joshi on behalf of the plaintiffs concedes 
that the plaintiffs are money-lenders under the provisions of the Bombay Money- 
Lenders Act, XX XI of 1947. 


The Bombay Money-lenders Act XXXI of 1947 was published on May 31, 1947. 
It was provided that the Act was to come into force on such date as the Provincial 
Government’ may by notification in the Official Gazette appoint in that behalf ; 
and the Act has been brought into operation on November 17, 1947. As the 
preamble states, the Act was passed for making better provision for the regulation 
and control of transactions of money-lending in the State of Bombay. Section 2, 
sub-s. (9), of the Act, defines the expression “ Loan” and s.2, sub-s. (10), defines the 
expression “money-lender”. The Act imposes various obligations upon persons who 
desire to carry on business as money-lenders. It requires them, among other things, to 
maintain accounts in the manner prescribed under the Act. The Act also requires 
money-lenders to take out licenses for carrying on the business of money lending in the 
State of Bombay. Section 10 of the Act prohibits a Court, after the expiry of six 
months from the date on which the Act comes into operation, from passing & 
decree in favour of a money-lender in any case filed by a money-lender to which the 
Act applies, unless the Court is satisfied that at the time when the amount or any 
pee thereof to which the suit relates was advanced the money-lender held a valid 

cense. 

Under s. 23 it is provided :— 

“Notwithstanding anything contained in any agreement or any law for the time being in 
force, no Court shall in respect of any loan whether advanced before or after the date on which 
this Aot comes into force, decree, on account of interest, & sum greater than the principal of 
the loan due on the date of the decree.” 

The effect of this provision is to extend, what is called, the rule of damdupat to all 
classes of money-lenders and money-lending transactions in the State of Bombay. 


Section 24 enables a judgment-debtor in respect of any money-lending transaction 
to pay the decretal amount by instalments whether the decree is passed before or 
after the date on which the Act comes into operation. 


Under s. 26 a money-lender is entitled to receive from the debtor reasonable 
charges for expenses for loans; and under s. 29 the Court is entitled to re-open 
the previous transactions between money-lenders and debtors. I have referred 
to some of the provisions of the Act for the purpose of showing that the Act inter- 
feres with the several vested contractual rights, but it appears from the various 
provisions made in the Act that where the statute intended to affect the rights of 
the parties retrospectively it has been so expressly provided ; see for instance sa. 23, 
24, 27 and 28. 


Section 25 of the Act imposes limits on the rate of interest. That section, as 
amended by the Bombay Money-lenders (Amendnient) Act, XIII of 1951, provides 
a8 follows : 

"(1) The State Government may from time to time by notification in the Official Gezette 
fix the maximum rates of interest for any local area or class of business of money-lending in 
respect of secured and unsecured loans. 

(2) Notwithstanding anything contained in any law for the time being in force, no agreement 
between a moaey-lender and e debtor for payment of interest at rates exceeding the maximum 
rates fixed by the State Government under sub-section (1) shall be valid and no Court shall in 
any suit to which this Aot applies award interest exceeding the said rates. 

(3) Tf any money-lender charges or receives from a debtor interest at a rate exceeding the 
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maximum rate fixed by the State Government tmder sub-section (1), he shall, for the purposes of 
section 34, be deemed to have contravened the provisions of this Aot." 

In exercise of the. power reserved to the Provincial Government under sub-s. (1) 
of &. 25, & notification was issued by order of the Governor of Bombay on December 
27, 1947 :— f 

' “In exercise óf the powers conferred by Sec. 26 of the Bombay Money-lenders Aot, 1946 
(Bombay Act X XXI of 1947), the Government of Bombay is pleased to fix the following maximum 
rates of interest for all classes of business of money-lending for the whole Province :=— 

($) Six per cent per annum for secured loans ; 
($$) Nine per cent per annum for unseoured loans.” 

Now, it is argued on behalf of the defendants that under sub-s. (2) of s. 25 read with 
the notification, which I have set out above, no money-lender is entitled to charge 
or receive from a debtor interest at a rate exceeding the maximum fixed in the 
notification, even in respect of transactions which have been entered into before the 
date on which the Act was brought into operation. Itis argued that the Legislature 
has made all agreements between money-lenders and debtors for payment of interest 
exceeding the rates fixed in the notification issued under sub-s. (Z) of s. 25, invalid ; 
and therefore irrespective of the question, whether the loan was one which was 
advanced before the date on which the Act was brought into operation or the date 
on which the notification was issued by the Government of Bombay, the provisions 
limiting the rate of interest under sub-s. (2) of s. 25 must apply. It is pointed out 
that under sub-s. (3) of that section charging or receiving interest from a debtor at 
a rate exceeding the maximum rate fixed by the Provincial Government is rendered 
penal. 

At first sight it may’ appear that it was the intention of the Legislature to limit 
the rates of interest in respect of all transactions entered into, whether before the 
date on which the Act came into operation or after the date on which the Act was 
brought into operation. But from the context in which the provision regarding limi- 
tation of interest is enacted and the language in which the provision is cast it appears to 
me that the provision relating to the limitation of the rate ofinterest was not to operate 
in the case of loans which were advanced prior to the date on which the Act was 
brought into operation. In sub-s. (2) it is expressly provided that “no Court shall 
in any suit to which this Act applies award interest exceeding the said rates” (rates 
specified in sub-s. (1) of s. 25). The expression ‘suit to which this Act applies’ 
is defined in s. 2, cl. (17), as meaning any suit or proceeding 

*(a) for the recovery of a loan made after the date on which this Act comes into force ; 

(6) for the enforcement of any security teken, or any agreement, made after the date 
on which this Act comes into force in respect of any loan made either before or after the said 
date; or M 

(c) for the redemption of any security given after the date on which this Act comes into 
force in respect of any loan made either before or after the said date.” 


From the definition of the expression “ suit to which the Act applies ” it is apparent 
that limitation on the jurisdiction of the Court imposed by sub-s. (2) applies only 
to a suit where a money-lender is seeking to recover a loan advanced after the date 
on which the Act has come into force or to enforce a security which has been taken 
after the date on which the Act was brought into operation, or, where there is a suit 
filed by a debtor for redemption of security given after the date on which the Act 
came into force. There is no dispute that the Legislature has placed limitations upon 
the Court’s power to award interest at rates exceeding the rates fixed by the Govern- 
ment under sub.-s. (7) of s. 25 only in suits to which the Act applies. In suits or 
loans or transactions to which the act does not apply, there is no such limitation. 
If it was intended that agreements for interest in respect of transactions which are 
excluded from the definition of ‘ suit to which the Act applies’ are void, there would 
be a discrepancy between the two parts of sub-s. (2). 

It may be possible to read sub-s. (2) of s. 25 in two ways :—(1) all agreements 
between money-lenders and debtors for payment of interest at rates exceeding those 
fixed by the Government are void, and in awarding interest at reasonable rate under 
the Interest Act or in the exercise of the equitable jurisdiction, where such jurisdiction 
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exists, the Court shall not award interest in suits to which the Act applies at rates 
exceeding those fixed under s. 25, sub-s. (2); (2) Agreements between money- 
lenders and debtors for payment of interest at rates exceeding those fixed by the 
Government are void only to the extent to which the rate is in excess of the rate 
fixed by the Government, and in suits to which the Act applies the Court shall not 
award interest at arate higher than the rate fixed by Government under s. 25, sub- 
8. (1). 

Mr. M. V. Desai has contended that on either construction the plaintiffs are not 
entitled to obtain interest at the rate of one per cent. per mensem as stipulated. He 
argues that in respect of all transactions whether entered into before or after the 
Act came into operation the entire agreement to pay interest became void, but the 
Court in the exercise of its jurisdiction to award interest at a reasonvble rate under 
the Interest act, or in the exercise of the equitable jurisdiction, would be entitled 
to award interest, but the exercise of the jurisdiction would be subject to the limi- 
tation contained in sub-s. (2). In any case, Mr. Desai argues, that as soon as the Act 
came into operation interest payable in money-lending transactions then outstand- 
ing would be reduced to the ceiling fixed by the Government, and in respect of suits 
to which the Act applies, the Court would be prohibited from awarding interest at 
a rate higher than the rates fixed under sub-s. (1). 

For the purpose of deciding the present case it is unnecessary to decide which of 
the two constructions is correct, because,in my view, the assumption underlying the 
argument of Mr. Desai, that s. 25, sub-s. (2), applies to transactions before the date 
on which the Act was made applicable is unwarranted. Normally all legislation 
is prospective, and an intention to divest citizens of vested rights will not be imputed 
to the Legislature, unless it is expressed or by clear intendment implied. Where 
the Legislature intended to deprive parties governed by the Act of their rights, express 
provision was made by the Legislature; see ss. 23, 24, 27 and 28. The Legislature 
has not made any express provision that the interest payable in respect of loans 
borrowed before the Act came into operation, is to be reduced ; and the question is 
whether such an intention can be implied. Now, s. 25, sub-s. (2), seeks to invalidate 
agreements between money-lenders and debtors. The expression ' money-lender ' 
in the Act has not the same connotation as it has in its popular acceptance. The 
expression ‘money-lender ’ is defined as meaning a person natural or legal or a joint 
Hindu family or an unincorporated body, who or which carries on business of money- 
lending. Merely because a person may have carried on business of giving advances 
at interest on credit in the past, he does not become a money-lender for the purposes 
ofthe Act. A person would be a money-lender only if he carries on business of money- 
lending at the time when the Act comes into operation or thereafter. If what is 
rendered invalid is an agreement between a money-lender and a debtor relating to 
payment of interest it is postulated that the parties to the agreement at the time 
of the agreement must be money-lender and debtor within the meaning of the Act. 
If they did not hold that character at thetime of the agreement to pay interest, the 
agreement cannot be deemed to be invalid. In other words, the agreement to pay 
interest which is invalid must be an agreement between parties who stood in relation 
of money-lender and debtor within the meaning of the Act. The declared inva- 
lidity of the agreement to pay interest at rates higher than the rate fixed can there- 
fore only apply to transactions entered into after the Act comes into operation, and 
not before. Consequently, eventhough the limitation upon the power of the Court 
to award interest is imposed expressly in suits to which the Act applies, 
there is no inconsistency between the provision which declares invalid agreements 
to pay interest at rates exceeding the rates fixed under cl. (7), and the limitation upon 
the power of the Court in suits to which the Act applies. In my view it was 
intended by enacting s. 25, cl. (2). to provide that an agreement for payment of interest 
on loans or securities created at rates exceeding the rates fixed by Government could 
not be enforced if the transaction was entered into after the Act came into operation 
between a money-lender and a debtor, and that the Courts would in suits filed in 
respect of the loans or securities award reasonable interest not exceeding the rate 
fixed by Government under sub-s. (1). 

The transaction in the suit being before the date on which the Act was brought 
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into operation, I am of the view that it was not intended by the Legislature that the 
rate of interest agreed upon by the parties should not be awarded merely because 
it was in excess of the rates fixed under sub-s. (1) of s. 25 of the Act. I, therefore, 
hold that the plaintiffs are entitled to the rate of interest stipulated in the mortgage 
deed. f 
The loan in the present case was made on July 19, 1947, that is before the date 
on which the Act came into operation, and the security was also given on that date. 
The present suit is therefore not one to which the Bombay Money-lenders Act, XX XT 
of 1947, applies, and therefore the Court is not prohibited by reason of sub-s. (2) 
of s. 25 from awarding interest at a rate exceeding the maximum rates fixed under 
sub-s. (2) of s. 25. For reasons detailed earlier the agreement to pay interest at 
the stipulated rate is not invalid under the first part of sub-s. (2) of s. 25. 
Accordingly, there will be a decree in favour of the plaintiffs in terms of prayers 
(a), (b), (c) and (d) to the plaint. The time to be fixed for redemption will be six 
months from this date. Defendants to pay the costs of the suit. Costs to be tacked 
on to the mortgage amount. Interest after the date fixed for redemption will be 
at the rate of 4 per cent, per annum. Costs to be taxed on the scale of an ordinary 


short cause. 
; Suit decreed. 
Attorneys for plaintiffs: Amin & Desat. 
Attorneys for defendants: Ambubhat & Diwanji. 


APPELLATE CIVIL. 


Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 
RAMCHANDRA SHRINIVAS KULKARNI v. RAMKRISHNA 
KRISHNARAO KUÜLKARNTI.* 

Hindu law—Partition—Reopening of partition by adopted son—Share of such son. 

Under Hindu law the rights of an adopted son are not affected by reason of the fact 
that the joint status of the family which he seeks to enter by his adoption has beea terminated 
either by a prior partition between the surviving coparceners or by the death of the sole 
surviving coparcener. In either case the adopted son is entitled to enter hia adoptive 
family on the bass that the family is a joint and undivided Hindu family and his rights 
in the property of the family must be decided on that basis. 

Amarendra Man Singh v. Sanatan Singh, Anant Bhikappa Patil v. Shankar Ramchandra 
Patil,® | Balu Sakharam v. Lahoo,? Bajirao v. Hamkrishna, Shankaralingam v. Velu- 

` chami,” Tatya Shantappa v. Ratnabai* and Ramchandra Balaji v. Shankar,’ referred to. 

Under Hindu law partition is made only once, but there are some exceptions to this rule. 
The posthumous son can claim a re-partition and so can the heir of a disqualified person and 
an absent coparcener. The case of the adopted son must be included amongst these ex- 
ceptions because the position of an adopted son is analogous to that of a son who was in 
his mother’s womb at the time of the partition, but who is born thereafter. 

One 8 and his two sons R and K formed a joint Hindu family. K died in 1930 leaving 
a widow but no issue. In 1932 K's widow adopted the plaintiff to her deceased husband 
and on the day of the adoption 8 and R entered into a partition deed partitioning the co- 
p&rcenary property between them. Thereafter S alienated the property which had fallen 
to his share by executing deeds of gift im favour of Its children. After the death of S in 
1934 the plaintiff filed a suit claiming.a half share in the coparcenary property as the adopted 
son of K :— 

Held, that the coparcenary which had been determined by the partition between 8 and 
R was m effect revived by the adoption of the plaintiff and that the plaintiff's claim made 
in the suit should be treated as a claim for reopening a partition which had been made with- 
out recognising his share in the family properties ; 

* Decided, Octobor 8, 1951. Fust Appeal s. 0. L. R. 70 I. A. 232. 
No. 299 of 1940, from the decision of 'T. B. (1936) 39 Bom. L. R. 382, F. n. 
Shanbhag, First Class Subordinate Judge, [1941] Nag. 707. 
Dharwar, in Special Suit No. 90 of 1037. [1943] Mad. 309, F. B. 
1 (1933) 35 Bom. L. R. 859, [1949] F. C. R. 258, 
8. C. L. R. 60 I. A. 242. 8. 0. 61 Bom. L. R. 870. 
2 (1943 46 Bom. L. R. 1, (1944) 47 Bom. L. R. 121. 
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that it was not open to S to alienate any of the family properties go as to bind the plaintiff 
unless such alienations were justified by the provisions of Hindu law, and 
that, therefore, the plaintiff was eatitled to claim a half share in the properties in suit. 

“Tn dealing with this question it is necessary to remember that in the branch of Hindu law 
dealing with adoptions and their effect legal fiction abound and their sway is supreme. Some of 
these fictions are based upon a very liberal interpretation of the texts, while some others claim 
authority on grounds of equity, justice and good conscience. But these fictions heve for some 
time past have been so consistently and so emphatically laid down by the: Lordships of the Privy 
Council that it is not now open to inquire whether they should be given full effect. Besides, we 
apprehend that such an inquiry may even be inexpedient. Their Lordships of the Privy Council 
have considered the relevant provisions of the Hindu law of adoption and have cleacly stated what 
according to them is the effect of the spirit and the letter of those provisions. In dealing with the 
present question, therefore, it is necessary to find out the effect of the legal flobions which have been 
and must now be judicially recognised. If these legal fictions give rise to anomalies in the admini- 
stration of this branch of Hindu law, the only remedy is for the Legislature to step in and eodify 
the law.” 

Oxz Shrinivas and his two sons Ramchandra (defendant No. 2) and Krishnaji 
were members of an undivided Hindu family. Ramchandra had two sons Annaji 
and Dattatraya (defendants Nos. 3 and 4) and a daughter Renukabai (defendant 
No. 5). Krishnaji died on January 6, 1930, leaving a widow, Radhabai (defendant 
No. 1), but no issue. On December 16, 1932, defendant No. 1 adopted Ramkrishna 
(plaintiff) to her deceased husband Krishnaji, &nd on the same day Shrinivas and 
defendant No. 2 entered into & partition deed partitioning the coparcenary property 
between them. Thereafter Shrinivas by a deed made a gift of certain property 
which formed part of his share on the partition to defendants Nos. 3 and 4 and by 
a deed he made a gift of a property which was other part of his share on the parti- 
tion to defendant No. 5. By his will dated August 22, 1938, Shrinivas gave all 
his residuary estate to defendants Nos. 3 and 5. Shrinivas died on December 13, 
1934. 

On January 10, 1936, the plaintiff filed the present suit against the defendants 
wherein he claimed as the adopted son of Krishnaji to be entitled to a half share of 
the coparcenary properby. 

The trial Court held that the adoption of the plaintiff, which was challenged, in 
fact took place and was valid; that the partition took place after the adoption 
and did not affect the rights of the plaintiff. A decree was passed declaring the plain- 
tiff to be entitled to a half share of the coparcenary property other than watan 
property. 

On appeal the High Court held that the partition took place before the adoption, 
and that at the date of the adoption there was no coparcenary in existence, Ac-. 
cordingly the Court held that the adoption of the plaintiff, though valid, did not 
divest the former coparcenary property from those in whom it had vested on 
partition in view of the decision of & full bench of the Bombay High Court in Balu 
Sakharam v. Lahoo (39 Bom. L. R. 382). 

The plaintiff appealed to the Privy Council. The Privy Council held that the 
plaintiff was entitled to the share of his adoptive father and that the property in 
suit in which he claimed his share must be deemed to be the coparcenary property. 
In remitting the appeal to the High Court to determine to what share in the suit 
property the plaintiff was entitled, Sir John Beaumont, who delivered the judgment 
of the Board on November 14, 1949, observed as follows :— 

Sm: Jonn BEAUMONT....S1nce the decision of the High Court it has been held by this Board 
in the case of Anant Bhikappa Patil v. Shankar Ramchandra Patil', that the view taken of the law 
in Balu Sakharam’s case was erroneous, and on the basis of the Board's decision it is clear that the 
appellant on his adoption became entitled to share iu the coparoenary property notwithstanding 
that the coparcenary had come to an end before the date of his adoption. 

Mr. Perikh for the respondents did not dispute that in view of the decision of the Board this 
appeal substantially would have to succeed, but he challenged certain aspects of the decree of 
the Subordinate Judge if that decree was to be restored. In particular he clarmed that the partı- 
tion of December, 1932, though ineffective ag a partition by metes and bounds since it ignored the 
share of the appellant as a son cf Krishnaji, nevertheless operated to disrupt the joint family, that 
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' thereafer Shrinivas was entitled to an undivided share of the family property, and that he effective- 
ly disposed of this undivided share by his will in favour of respondents Nos. 2 and 3, and that 
8ccordiagly the appellanv is entitled to à third share and not to s half share in the coparcenery 
property. Mr. Dingle Foot fur the appellant contended thai this pomt was never raised in India 
but was relied on for the first time in argument before the Board. This contention their Lord- 
ships think is not well-founded. In the written statement of respondents Nos. 2 and 3 the gift to 
them made by the will of Shrinivas is mentioned and it is pleaded that the moveable and im- 
moveable property comprised therein belonged to those respondents and that the plaintiff's 
suit in respect of those properties is not maintainable. In the judgment of the Subordinate Judge 
the point is not mentioned, and probably had not been argued, but the memorandum of appeal to 
the High Court after alleging that the lower Court was wrong in finding that the partition took 
place after the plaintiff's adoption concluded : 

“At any rate, the plaintiff is not entitled to more than 1/8 share in the suit properties." 
In their Lordships’ opmion had the High Court taken the view that the plaintiff was entitled to a 
share in the copsroenary property, the question whether he was entitled to one-half or one-third 
would have been open to the respondents. It is regrettable that this point waa not specifically 
raised in the respondents’ casa, but the casa does state the facta on waich this claim resta, namely 
the partition and the subsequent gift by the will of Shrinivas, and the final reason for rejecting 
the appeal, namely that “the appellant is not entitled to any share at all in the properties desorib- 
ed in schedules A, B, O and D to the plaint” is wide enough to cover the claim that he is entitled 
to a smaller share than the one given to him. In their Lordshyps’ view this question is open to the 
respondents, but there is not sufficient material on the record to enable their Lordships to decide 
it. It would be necessary to determine whether the joint family waa disrupted, and if so, at what 
date; whether after such disruption Shrinivas was competent to dispose by will of his undivided 
tnird share m tbe joint family property ; and if so, whether he effectively did so. None of these 
mabters are discussed by the Courts in India, and on some of them further evidence may be re- 
quired. Their Lordships think therefore that the appeal will have to be referred back to the 
High Court, which will be free to exercise the powers of calling fresh evidence or remanding an 
issue to the lower Court conferred by the Code of Civil Procedure. 

The respondents raised other objections to the judgment of the Subordinate Judge based on 
the contention that items 14, 15 and 16 in schedule A to the plaint and the structure: on items 
1-4 and 7 in schedule B were the self-aoquired property of Shrinivas. These questions present no 
great difficulty, but as the case will have to be remitted to the High Court, their Lordships think 
1t better to leave to that Court the determination of the whole matter of the plaintiff's share in the 
suit property. i 

Their Lordships will therefore humbly advise His Majesty that this appeal be allowed and 
that the decree of the High Court at Bombay dated March 23, 1943, be set aside and that the 
appeal be remitted to the High Court to determine to what share in the suit property the appellant 
is entitled on the basis that by his adoption he became entitled to the share of his adoptive father 
Krishnaji in the coparcenary. 

G. R. Madbhavi, for appellant No. 1. 
K. G. Datar, for appellants Nos. 2 to 5. 
R. A. Jahagirdar, with M. M. Hungund, for the respondent. 


GaTENDRAGADKAR J. The principal question which arises for our determination 
in this appeal at this stage relates to the quantum of the plaintiff’s share in the pro- 
perties in suit. This question has been raised in circumstances and on facts which 
make it necessary to examine some provisions of the Hindu lew of adoption, and 
itis the consideration of these provisions which has made this question both interest- 
ing and important. The facts which give rise to the dispute are not many and most 
of them are true to the usual pattern of adoption cases. 

One Shrinivas had two sons, Ramchandra and Krishnaji. Krishnaji died in 1930. 
After his death Shrinivas and Ramchandra continued to live as members of an 
undivided Hindu family. In about December 1932 Krishnaji’s widow Sundrabai 
began to think of making an adoption to her deceased husband and it would appear 
that both Shrinivas and Ramchandra came to know about this intention of Sundrabai. 
Thereupon Shrinivas and Ramchandra effected a partition between themselves on 
December 9, 1932. This was followed by & registered deed of partition executed 
on December 16, 1932. On this day itself Sundrabai adopted Ramkrishna, who 
is the plaintiff before us. Shrinivas then proceeded to alienate the properties which 
had fellen to his share by executing two deeds of gift in favour of Ramchandra’s 
sons Annaji and Dattatraya, and a willin favour of Ramchandra’s daughter Renuka- 
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bai. On December 13, 1934, Shrinivas died, and on January 10, 1936, the plaintiff 
brought the present suit in which he claimed to recover his half share in the pro- 

rties of the family. To this suit he impleaded his own adoptive mother, defendant 
No. 1, and Ramchandra, his two sons and his daughter as defendants Nos, 2 to 5 
respectively. The plaintiff’s case was that the partition effected by Shrinivas and 
Ramchandra between themselves was intended solely to defeat his claims as an 
adopted son and that in fact the said partition had taken place not on December 
9, but after his adoption on December 16, 1932. According to the plaintiff the 
family of the parties continued to be joint on the date of his suit and he wanted 
his half share in the properties on that footing. 

The defence naturally was that the adoption itself was invalid having taken place 
after the partition and that in any case the adopted son was not entitled to claim 
any share because the coparcenary between Shrinivas and Ramchandra had been 
terminated by a prior partition between them. The donees under Shrinivas made 
an additional plea that some of the properties which had been gifted to them and 
which the plaintiff had put in his suit were the separate properties of Shrinivas 
and the plaintiff was not entitled to make any claim in regard to them. 

The learned trial Judge found that the plaintiff's adoption was valid and that the 
partition on which the defence was substantially based had taken place after the 
plaintiff’s adoption. He, therefore, decreed the plaintiff’s claim for a half share 
in the properties except those which in his opinion were not liable to be partitioned. 
In regard to the additional defence raised by the donees as to some of the properties 
in suit on the ground that they were the separate properties of Shrinivas and had 
been validly gifted to them, the learned Judge partly rejected that ground and held 
that properties Nos. 14, 15 and 16 in Schedule A and the structures on properties 
Nos. 1 to 4 and 7 in Schedule B formed part of the estate belonging to the joint family 
and as such the plaintiff was entitled to his half share in them. This judgment of 
the trial Court was delivered on July 22, 1940. 

The defendants challenged this decree by their appeal preferred to this Court 
and their appeal substantially succeeded. It was held by Divatia and Macklin 
JJ. that the partition pleaded by the defendants had in fact been effected on 
December 9, 1932, with the result that though the plaintiff's adoption may be valid 
he was not entitled to challenge the said partition. On this view the plaintiff’s 
claim against Ramchandra, defendant No. 2, was dismissed, While dismissi 
the plaintiff's claim against defendant No. 2, however, this Court held that it was 
open to the plaintiff to challenge the alienations made by Shrinivas admittedly 
after the date of his adoption. The argument which was accepted by the learned 
Judges was that as between Shrinivas and the adopted son the relationship of 
coparceners must be presumed and on that basis the question may have to be con- 
sidered whether the alienations made by Shrinivas would bind the plaintiff. This 
Court, therefore, directed that the plaintiff's suit against defendant No. 2 in his 
personal capacity should be dismissed and the case sent back for the determination 
of his claim as against defendants Nos. 3, 4 and 6. This judgment was delivered 
on March 23, 1943. 

The plaintiff challenged this judgment by an appeal to the Privy Council and in 
this appeal the plaintiff succeeded. In fact, before this appeal was heard by the 
Privy Council the well-known judgment of their Lordships in Anant Bhikappa Patil 
v. Shankar Ramchandra Patil had been already delivered and the appellant had 
obviously an easy task in winning this appeal. It was conceded by the respondents 
that in view of the decision of the Privy Council in Anant Bhikappa Patil v. Shankar 
Ramchandra Patil it was no longer open to them to deny the plaintiff’s share in the 
properties in suit. They, however, argued before the ‘Privy Council that certain 
other aspects of the matter may have to be considered before decreeing the plaintiff's 
claim. It was urged that though the partition between Shrinivas and Ramchandra 
effected in December 1932 may not be binding on the plaintiff and can be ignored 
by him, the said partition must nevertheless be deemed to have disrupted the joint 
family, so that after the said disruption Shrinivas would be entitled to an undivided 
share of the family property as a tenant-in-common and it would be competent for 
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him to dispose of the said undivided share either by a will or by. a deed of gift. 
Though these aspeots of the matter had not been urged in the Courts below, their 
Lordships felt that it would not be fair to rule them out on that account; in fact, 
their Lordships observed that in the memo. of appeal to this Court & ground had 
been taken that the plaintiff would be entitled to no more than 1/3rd share in the 
suit properties, and their Lordships thought that the respondente should be given 
liberty to urge all points in support of this ground. That is why their Lordships 
of the Privy Council sent the case back to this Court, and while doing so observed. 
thatit would be necessary for us to determine whether the joint family was disrupted, 
and if so, at what date; whether after such disruption Shrinivas was competent 
to dispose of by will his undivided third share in the joint family property ; and 
if so, whether he effectively did so. The respondents also raised their objection 
against the findings of the trial Court that the opere covered by items Nos. 14, 
16 and 16 in sch, A and the structures on items Nos. 1 to 4 and 7 in sch. B were not 
the self-acquired property of Shrinivas. Their Lordships thought that it would be 
better to leave the decision of these questions also to this Court after remand. This 
judgment was delivered on November 14, 1040. In delivering this judgment of 
remand their Lordships made it clear that we had to determine to what share in 
the suit property the plaintiff is entitled on the basis that by his adoption he became 
entitled to the share of his adoptive father Krishnaji in the coparcenary property. 
It would thus be. clear that the several points mentioned in, the judgment of the 
Privy Council were not argued before them and have not been considered by them 
at all. The only argument urged before the Privy Council was whether these points 
should be allowed to be agitated by the respondents, and the Privy Council decided 
that the respondents were entitled to.urge them. But, with very great respeot, 
in dealing with these points the judgment delivered by the Privy Council does not 
afford any assistance to us for the simple reason that their Lordships of the Privy 
Council expressly left these points to -be determined by this Court. Their Lord- 
ships gave effect to their judgment in Anant Bhikappa Patil v. Shankar Ramchandra 
Patil, and-held that.the plaintiff was entitled to the share of his adoptive father 
and that the property in suit in which he claimed his share must be deemed to be 
the coparcenary property: It is on this basis that we must proceed to consider the 
question of thé plaintiff’s share in these properties. 

Now, the case for the plaintiff is that his adoptive family must be deemed to be 
joint at the: date of his adoption and that-his share in the properties of this family 
must be determined: on that basis. His contention is that at the date when the 
suit was commenced the family consisted of two coparceners, himself and his adoptive 
uncle Ramchandra, and according to him there can be no doubt that he is entitled 
to & half share in the properties. An alternative argument has been urged on his 
behalf before us by Mr. Jahagirdar. He argues that if Ramchandra insists upon 
giving effect to the partition between himself and Shrinivas, then in law the only 
effect would be that in December 1032 Ramchandra left the family with the result 
that on his adoption the plaintiff and Shrinivas constituted the coparcenary ; on 
this view the share of Ramchandra would be reduced to 1/8rd and Shrinivas and 
the plaintiff would between them be entitled to 2/3rds. If that is so, in the present 
suit the plaintiff would be entitled to claim the whole of this 2/3rds share by sur- 
vivorship. The plaintiff has, however, not claimed 2/3rds share in the present 
suit and Mr. Jahagirdar has frankly conceded that he has put this alternative argu- 
ment merely as a matter of academic importance and incidentally in support of his 
claim that he is entitled at least to a share in the properties as set out in the 
plaint. On the other hand, Mr. Datar for the donees has contended that though 
the plaintiff may not be bound by the partition which took place between Shrinivas 
and Ramchandra, the partition does bind thosetwo parties themselves and the only 
right which the plaintiff gets on his adoption is to claim the 1/3rd share in the pro- 
perties of the family to which his adoptive father was entitled. Mr. Datar argues 
that the partition between Shrinivas and Ramchandra irrevocably caused disrup- 
tion of jointness between them, that both of them thereafter held their properties 
as separate owners or at least as tenants-in-common and as such Shrinivas was 
entitled to alienate his 1/3rd share in the properties during his lifetime and even 
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by a wil. On this view the plaintiff would be entitled to no more than a 1/3rd share 
in the properties in suit. 

In dealing with this question it is necessary to remember that in the branch of 
Hindu law dealing with adoptions and their effect legal fictions abound and their 
sway is supreme. Some of these fictions are based upon a very liberal interpretation 
of the texts, while some others claim authority only on grounds of equity, justice 
and good conscience. But these fictions have for some time past been so consistently 
and so emphatically laid down by their Lordships of the Privy Council that it is not 
now open to inquire whether they should be given full effect. Besides, we apprehend 
thatsuch an inquiry may even be inexpedient. Their Lordships of the Privy 
Council have considered the relevant provisions of the Hindu law of adoption and 
have clearly stated what according to them is the effect of the spirit and the letter 
of these provisions. In dealing with the present question, therefore, it is necessary 
to find out the effect of the legal fictions which have been and must now be judicially 
recognised. If these legal fictions give rise to anomalies in the administration of 
i branch of Hindn law, the only remedy is for Legislature to step in and codify 
the law. 

Since the decision of the Privy Council in Amarendra Man Singh v. Sanatan Singh! 
it must be taken to be settled that 

“ The foundation of the Brahmanical doctrine of adoption is the duty which every Hindu 

owes to his ancestors to provide for the spiritual welfare of the souls of his ancestors by the con- 
tinuance of the line and the solemnisation of the necessary rites. Accordingly, the validity of 
the adoption must be determined by spiritual rather than temporal considerations, the consequent 
devolution of property on the adopted son being a mere accessory to it and altogether a secondary 
consideration. ” 
It must be conceded that this view in part is based upon a literal construction of 
some of the Sanskrit texts. Now, it would be irrelevant to suggest that this theore- 
tical aspect of the doctrine of adoption plays a very minor part in most of the adop- 
tions that come before the Courts. It may be thatjudicial experience in these 
matters has been uniformly to the contrary; because in most of the cases the 
parties arrayed against each other run a race not for conferring spiritual benefit, 
but for obtaining or withholding a share in the properties in dispute. But as I have 
said in administering the law of adoption Courts must assume that the basis of 
the adoption is the spiritual benefit conferred upon the adoptive father. 

The acceptance of this spiritual basis of adoption inevitably leads to the conclusion 
that Courts should be astute to uphold rather than defeat adoptions; and when 
adoptions are thus upheld, they must be made effective. It is this approach that 
gives rise to the second fiction which has been recognised by the Privy Council 
and by which it is held that every adoption made by a Hindu widow relates back 
to the death of the adoptive father; therefore, it can be no valid answer to the 
claim made by the adopted son that the coparcenary which he seeks to enter by 
reason of his adoption had already ceased to exist. It is well known that in ordinary 
course the status of a joint Hindu family including the coparcenary can be deter- 
mined by means of partition. In other words, if all the coparceners constituting 
the coparcenary divide the properties of the family, the coparcenary and with it 
the joint family come to an end. Similarly, it is also well settled that if any copar- 
cenary is represented by a sole surviving coparcener and he dies leaving behind 
him no heir except his widow, in the ordinary sense the coparcenary comes to an 
end and the estate which then remains in the hand of the limited owner ultimately 
goes by succession to the reversioners. In Anani Bhikappa Patil v. Shankar Ram- 
chandra Patil their Lordships of the Privy Council were dealing with the extinction 
of the coparcenary resulting from the death of the sole surviving coparcener. Anant, 
who was adopted in 1930, purported to enter the coparcenary of which Keshav 
was the last survivor. He had died in 1917 and the property vesting in him during 
his lifetime had in fact devolved by succession on Shankar. Anant by his adoption 
claimed to be the adoptive brother of Keshav and as such he demanded that the 
properties which Shankar had obtained by succession on Keshav’s death should 
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be returned to him. This claim made by the plaintiff was decreed by their Lord- 
ships of the Privy Council. In order to appreciate the effect of this decision it 
would be necessary to refer to the view which this Court had taken on questions of 
this type which were raised in many cases after the decision in Amarendra’s case. 
In Balu Sakharam v. Lahoo! the majority of the full bench took the view that (p. 414)— 

“ ,... where the adoption takes place after the termination of the coparcenary by the death» 
actually or fiotionally, of the last surviving coparcener, the adoption by a widow of a deceased 
coparcener has not the effect of reviving the coparcenary, and does not divest property from the 
hoir of the last surviving coparcener (other than the widow) or those olaiming through him or 

er. 

In coming to this conclusion the majority judgment principally relied upon an earlier 
decision of this Court in the well-known case of Chandra v. Gojarabat®. The view 
ihus expressed in the majority judgment was examined by two other Indian High 
Courts and both of them differed from the Bombay view. In Bajiraov. Ramkrishna? 
the Nagpur High Court had to consider the defence raised against the adopted son 
on the ground that the status of the joint family had been terminated by a prior 
partition between the surviving coparceners and this defence was sought to be 
supported principally on the majority view accepted in Balu Sakharam v. Lahoo. 
Gilbert Stone C. J and Bose J. of the Nagpur High Court did not agree with the 
majority judgment of the Bombay High Court and held that despite the partition 
effected by the surviving coparceners between themselves prior to the plaintiff's 
adoption, he would be entitled to his share in the family properties as if the said 
partition had not taken place because in their opinion the family must be deemed 
to continne to be joint so far as the adopted son is concerned. Similarly, in Sankara- 
lingam v. Veluchami* a full bench of the Madras High Court dissented from the 
majority view of the Bombay High Court and preferred to accept the Nagpur view. 
When. this question was argued before the Privy Council in Anant Bhikappa Patil 
v. Shankar Ramchandra Patil, their Lordships of the Privy Council had to consider 
these conflicting views and in the judgment delivered by Sir Gerorge Rankin it 
has been clearly stated that their Lordships thought that the view taken by the 
Nagpur High Court was a broader and a more adequate view. That is why their 
Lordships ultimately allowed Anant’s claim to recover the watan properties which 
had gone to Shankar after the death of Keshav. It is necessary to emphasise that 
in dealing with Anant’s claim their Lordships made it perfectly clear that they did 
not rest their decision on the ground that by his adoption Anant became a nearer 
heir of Keshav than Shankar. As the judgment points ont (p. 9): 

= ..f the adoption constitutes the person adopted the nearest heir of the last male 
holder, that is an alternative or additional ground of claim and one which proceeds on a different 
basis. ” 

The principal ground on which the decision was based was that (p. 6): 

“ _,.The plaintiff by adoption was invested with the rights of a male member of the family 
in the family property as though he was a natural son of Bhikappa, and that his adoption, though 
made after the death of a sole surviving coparcener, took effect as the happening of a contingency 
to which Keshav’s rights as sole owner had always been subject, in like manner as an adoption 
would have had effect if it had seen made in Keshav's lifetime by the widow of a predeceased 
coparcaner other than his father.” . 

In other words, Anant’s claim to the properties was decreed not on the ground that 
he was a preferential heir of Keshav, but on the ground that he was entitled to the 
properties by survivorship. Thus, in our opinion, the effect of this decision is that 
though by the death of the sole surviving coparcener the coparcenary may appear 
to have been terminated, such termination is not effective or complete so long as 
there is any potential mother in the joint family. On the death of Keshav in 1917, 
to all appearances the only person in the family left behind was Keshav’s widowed 
mother Gangabai, and when Gangabai adopted Anant in 1930, the joint family andin 
fact the coparcenary was revived by such adoption and the adopted son entered 
this coparcenary by reason of his adoption. That appears to be the principal ground 
on which Anant’s claim was decreed. The position with regard to the disruption 
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of the joint status brought about by s partition between surviving coparceners 
would be just the same as the disruption brought about by the death of the sole 
surviving coparcener. This is implicit in the decision of the Privy Council in 
Anant’s case, because in terms their Lordships have expressed approval of the view 
which had been accepted by the Nagpur High Court and the Madras High Court. 
Indeed, what was thus implicit in the said decision has been expressly decided by 
the Federal Court in Tatya Shantappa v. Rammabait. To the same effect is the full 
bench decision of this Court in Ramchandra Balaji v. Shankar?. Therefore, in our 
opinion, it must now be taken to be well settled that the rights of an adopted son 
are not affected by reason of the fact that the joint status of the family which he 
seeks to enter by his adoption has been terminated either by a prior partition bet- 
ween the surviving coparceners or by the death of the sole surviving coparcener. 
In either case the adopted son is entitled to enter his adoptive family on the basis 
that the family is & joint and undivided Hindu family and his rights in the property 
of the family must be decided on that basis. It may be that this result has been 
achieved by taking resort to legal fictions which are not based on any direct Hindu 
texts. But that, in our opinion, cannot affect the validity of the rule laid down by 
judicial decisions, and it is this rule which we must apply in dealing with the question 
before us. 

It is, therefore, clear that by his adoption the plaintiff enters the family of Shrinivas 
on the basis that the family is joint and undivided and the disruption of the copar- 
cenary sought to be effected by the earlier partition is of no avail so far as the plaintiff 
is concerned. As soon as the adoption is made the coparcenary is virtually revived 
and the shares of the parties must be determined on that basis. The same position 
may also be considered in another way. If the plaintiff’s adoption relates back 
to the death of his adoptive father, it must be held that the partition between Shrinivas 
and Ramchandra was invalid and can be reopened at his instance. It is true that 
under Hindu law partition is made only once. But the Hindu texts recognise some 
exceptions to this rule. It is well settled that the posthumous son can claim a 
re-partition and so can the heir of a disqualified person and an absent coparcener. 
This is what the Mitakshara says about a posthumous gon : 

“ When brothers have made a partition subsequently to their father's death, how shall 
a share be allotted to a son born afterwards?” The author replies. 

“ His allotment must absolutely be made out of the visible estate corrected for income and 
expenditure." (Yagnavalkya, IT, 123). (Chapter I, section 8, placitum 8; B. 8. Betlur's 
Hindu Law Books on Inheritance, 1011 edn., p. 20). 

As to the disqualified person this is what the text says : 

“Tf the defect be removed by medicaments or otber means at a period subsequent to parti- 
tion, the mght of participation takes effect, on the same principle on which ‘ When the sons have 
been separated, one, who is afterwards born of a woman equal in class, shares the distribution ' 
(Yagnavalkya, TI, 123) is based.” (Ch. D, seo. 10, placitum 7; Setlur’s book, p. 54). 

“ The disinherison of the persons above described seeming to imply disinherison of their 
sons, the author adds: 

* But their sons, whether legitimate, or the offspring of the wife by a kinsman, are entitled 
to allotments, rf free from similar defects’ ", 

(Yagnavalkya, II, 142). (Ch. II, sec, 10, placitum 9, p. 54.) 

“ The sons of these persons, whether they be legitimate offspring or issue of the wife, are 
entitled to allotments, or are rightful partakers of shares; provided they be faultless or free 
from defects which should bar their participation, such as impotency &c.” (Ch. TI, s. 10, 
placitum 10, p. 54). 

The right of an absent coparcener to reopen partition is recognised by Brihaspati 
in these words : 

*" 24. When a man has gone abroad, leaving the joint estate of his family, his share must 

undoubtedly be given to his descendant who has returned from abroad. 

25. Whether he be the third or the fifth or even the seventh in descent, he shall receive 

the share belonging to him by right of succession, his birth and family name having been aacer- 
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tained (First). " (Bribaspasti, ch. xxv, placita 24, 25, Sacred Books of the East, Vol. XX XII, 
p. 873) 

We think that the case of an adopted son must be included in the list of these excep- 
tions by analogy. It may be that the writers of Hindu texts may not have contem- 
plated the case of an adopted son as falling within the class of these exceptions. 
But in view of the legal fictions to which I have just referred it seams to us necessary 
to include the case of the adopted son amongst these exceptions because the position 
of an adopted son, like the plaintiff in the present case, is clearly analogous to that 
of a son who was in his mother’s womb at the time of the partition, but who is born 
thereafter. There is no doubt that such a son is entitled to a share as if he was in 
existence at the time of partition. A distinction is made under Hindu law between 
such a son and & son who is both begotten and born after partition. In our opinion, 
the plaintiff, whose adoption relates back to the date of his adoptive father’s death, 
must be taken to have been in his mother’s womb at the time of the partition in 
1932. In that view the present suit must be treated as a suit for reopening partition, 
and in reopening partition the shares of the parties must be determined as on the 
date when the partition is reopened. Normally, if there has been no death or birth 
in the family subsequent to the partition which is being reopened sugh reopening 
of partition may not adversely affect any of the parties, unless alienations have 
been effected by the separating members in the meanwhile. In the present case, 
however, Shrinivas has died before the date of the suit and consequently the share 
of the plaintiff has increased from 1/3 to 1/2, just as the share of Ramchandra 
has similarly increased. We are free to confess that we find it somewhat difficult 
to decide what would be the status of Ramchandra quae Shrinivas and his joint 
family in consequence of the partition effected by them both in December 1932. 
But we do not feel any such difficulty in determining the status of Shrinivas him- 
self. If we treat the plaintiff's case, as we must, as that of a son who was in the 
womb of Sundrabai at the time of the partition, we must hold that he and Shrinivas 
remained undivided despite the partition between Shrinivas and Ramchandra. 
Tt is impossible to conceive that a son who whilst in his mother's womb was & member 
of an undivided family was born in a family which was divided even quae his grand- 
father. By his adoption the plaintiff claims to enter the undivided family of his 
adoptive father. In the present case the plaintiff is the grandson of Shrinivas; and. 
whatever may be the legal relationship between Shrinivas and Ramchandra, we feel 
no doubt that between Shrinivas and the plaintiff a coparcenary must be presumed 
to exist. If this be the true position, then it may parhaps be that Ramchandra 
would be entitled only to l/3rd share in the property and the remaining 2/8rds 
would vest in the coparcenary consisting of Shrinivas and the plaintiff. In that 
case on the death of Shrinivas the plaintiff may be entitled to the whole of this 
two-thirds share by survivorship. That, however, is not the plaintiff's claim in 
the present case. But on the whole we would prefer to take the view that the co- 
parcenary which had been determined by the partition between Shrinivas and 
Ramchandra was in effect revived by the adoption of the plaintiff and that the plain- 
tiff’s claim made in the present suit should be treated as a claim for reopening a 
partition which had been made without recognising his share in the family proper- 
ties. It is true that in view of the alae deed both Shrinivas and Ramchandra 
must be deemed to have expressed their desire to separate and that normally would 
be enough to cause disruption of the joint status. But such disruption must in 
law be taken to be provisional and not final or fully effective so long as it can be 
undone by the adoption of & new son in the family; and it seems to us that in ad- 
justing the claim of the plaintiff in such circumstances it would be fair, equitable 
and in consonance with the principles laid down by judicial decisions to hold that 
the coparcenary as a whole revives after such an adoption leaving it open to each 
coparcener again to effect a partition if he chooses so todo, Wedonot think we would 
be justified in accepting Mr. Datar’s contention that we should assign to the plaintiff 
his 1/3rd share of the properties of the family on the basis thathe would have got no 
more if he had joined the partition in 1932. That would introduce yet another 
fiction in this discussion by which at the very moment of his birth in his adoptive 
family the plaintiff would become a separated member. Such a fiction, in our 
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opinion, would be neither logical nor just; and it would, we apprehend, be opposed 
to the spirit of Hindu law of adoption. As we have indicated, the position of 
Shrinivas does not present much difficulty. He must be taken to be the manager 
of the coparcenary consisting of himself and his grandson the plaintiff and as such 
it would clearly not be open to him to alienate any of the properties so as to bind 
the plaintiff unless such alienations are justified by the provisions of Hindu law. 
We are not prepared to hold that Shrinivas was entitled to deal with his 1/3rd share 
on the basis that he was a separated member quae the plaintiff. Therefore, in our 
opinion, the plaintiff is entitled to claim a half share in the properties in suit. 

[The rest of the judgment is not material to the report.] 

The result is First Appeal No. 209 of 1940 preferred to this Court by the defen- 
dants wil be dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Bhagwati and Mr. Justice Chainani. 
SHREE MAHADOBA DEVASTHAN v. MAHADBA ROMAJI BIDKAR* 
Shebatt-—Right of idol as juridical person to file suit in respect of property held by 4dol—Sust filed 
in name of idol represented by shebatt— Whether idol proper plaintiff tn suit—Shebatt party 
to unauthorised alienation of idols property—Sutt challenging such alienation —Shebast whether 
can file such sutt as next friend of idol. 

The principal in the case of an image or idol is notan entity capable of acting on its own, 
with the result that it has of necessity got to act through its manager or an accredited agent, 
who under the circumstances is the only person capable of performing these. functions in 
the name of the idol. The shebait is in possession and management of the property belonging 
to the image or idol, and having such possession and management vested in him, it is only 
an extension of the principle of responsibility from the image or idol to the manager to vest 
the right of protection of the property which is incidental to the right of possession and 
management thereof by way of filing a suit in connection with the same, in the shebait. The 
extension of the right in the shebait however does not mean that the right which the image 
or the idol as a juridical person has by virtue of ita holding the property to file a suit in regard 
thereto is by any process eliminated. Both these rights can exist simultaneously, so that 
ifthe suit is fled in the name of the image or idol, the image or idol would bea proper 
plaintiff, though, of necessity 15 would have to be represented in the suit by ite manager or 
shebait. If the manager or the shebait on the other hand chooses in vindication of hia right 
to sue for the protection of the properties to file a suit in his own name, he may just as well 
do 80. But that would be no bar to the right of the image or the idol to file such & suit 
if it had chosen to do ao. These rights either by the image or the idol o1 by the manager 
or by the shebait could be exercised only by the one or the other and not by both ; so that 
if the cause of action was prosecuted to judgment, it would be merged in a decree properly 
passed in favour of the plaintiff and the defendant could not be proceeded against any more 
in respect of that very cause of action. 

Jagadindra Nath Roy v. Hemanta Kumari Deb and Jyoti Prosad v. Jahor Lal,? 
referred to. 

No Court would appoint the manager or the shebait who was himself a paty to an unau- 
thorised alienation ea the next friend of the image or the idol where the alienation is being 
challenged. The next friend would of necessity be some person other than the manager 
or the shebait of the image or the idol, and no better person can be found than the person 
next in order of succession of the shebaitship. 

In the absence of the manage: or the shebait himself being in a position to flle a suit as the 
next friend of the image or the idol, it would be competent to another person even the bene- 
ficiary apart from his being the next in succession to the office of the manager or the shebait 
to file a suit in the name of the image or the idol acting as its next friend. 

Kazi Hassan v. Sagun Balkrishna,* followed. 


* Decided, December 19, 1951. First 8.0. L. R. 31 I. A. 208, 8.0. 6 Bom. L R. 
Appeal No. 434 of 1948, from the deoision of 708. 
B. K. Khade, Joint Civil Ju (Senior Divi- 2 [1945] A. I. R. Cal. 208. 
sion), Poona, in Civil Suit No. 36 of 1940. 3 (1899) I. L. R. 24 Bom. 170, 


1 (1904) I. L R. 32 Cal. 129, 8.0. 1 Bom. L. R. 649. 


646 THE BOMBAY LAW REPORTER. [vor. niv. 


THERE was an ancient devasthan known as Shree Mahadoba Devasthan at Theur, 
a village in the Haveli taluka. On June 6, 1946, the present suit was filed by Shree 
Mahadoba Devasthan, Maoje Theur, Kasbe Poona, byits vahivatdar Keshav Waman 
Waghule (plaintiff), against Mahadba, Gunaji and Waman Chimnaji Waghule 
(defendants Nos. 1 to 3). Defendant 3 was the then vahivatdar and the father of 
Keshav Waman Waghule. The suit was for two declarations that (1) the sale-deeds 
of the suit lands were void and the lands were of the ownership of Shree Mahadoba 
Devasthan and (2) that the plaintiff was entitled to recover possession of certain 
survey numbers from the Government and defendants Nos. 1 and 2 who were the 
alienees. The defendants inter alia contended that Keshav Waman Waghule was 
not the vahivatdar, that defendant No. 3 was the vahivatdar, that the suit properties 
were not devasthan properties and that the alienations were binding on the plaintiff. 
The trial Judge dismissed the suit on the ground that Keshav Waman Waghule 
was not entitled to bring the suiton behalf of Shree Mahadoba Devasthan, observing 
in his judgment as follows :— 

“The possession and management of the property belonging to the deity must in the nature 
of things be entrusted to some person as shebait or manager. A shebait is, by virtue of his office, 
the administrator of the property attached. to the temple of which he is a shebait. The devolu- 
tion of the office of shebart depends upon the terms of tbe deed by which it is created. Where 
there ia no provision in the deed for the succession, the title to the property or to the manage- 
ment and control of the property as the case may be, follows the line of his inheritance from the 
founder. The instrument of grant exh. 81 shows that the office of shebaitship and manager 
was bestowed upon defendent No. 3’s ancestor Ganoji Rakhamaj: by Shreemant Madhavrao 
Peshwa from generation to generation. Defendant No. 3's father Chimnaji Ravji waa a shebait 
and manager till his death. Defendant No. 8 is the shebait and manager since 1910. The 
evidence shows that he is still the manager and wahtwatdar of the property of the dewasthan. 
Bo long as he holds the office of shebait and is alive, his son is not entitled to bring a suit as 
wahiwaidar of the dewasthan and challenge the alienations of the property belonging to the 
dewasthan. The suit brought by Keshav as the manager and wahiwatdar of the plaintiff dewas- 
than for a declaration that the alienations are not binding upon the dewasthan and to recover 
possession of the alienated property is not competent. Keshav is entitled to bring a suit to 
recover possession of the property after the demise of his father. This is of course subject to the 
law of limitation. S0 far as this zuit is concerned, 1t is not competent.” 


The plaintiff appealed to the High Court. 


S. H. Lulla, with R. N. Bhalerao, for the appellant. 
Y. V. Chandrachud, for respondents Nos. 1 and 2. 


BuaawaTr J. This is a first appeal from the decision of the learned Joint Civil 
Judge (S.D.) at Poona who dismissed the plaintiff's suit. The plaintiff is 
the Shree Mahadoba Devasthan, Mouje Theur, Kasbe Poona, by its vahivatdar 
Keshav Waman Waghule, and the suit was filed by the plaintiff thus described 
against the original defendant No. 3 who was the then vahivatdar and the father 
of Keshav Waman Waghule and defendants Nos. 1 and 2 who were alienees of 
certain properties alleged to belong to the plaintiff for two declarations, one that the 
sale-deeds of the suit lands were void and the lands were of the ownership 
of Shree Mahadoba Devasthan, and two, that the plaintiff was entitled to recover 
possession of 8. Nos. 240A, 242, 243 and 244 from the Government and recover 
possession of S. No. 245 from the defendants and costs of the suit. The defences 
which were taken up were that Keshav Waman Waghule was not the vahivatdar, 
defendant No. 3 being the vahivatdar of Shree Mahadoba Devasthan, that the 
suit properties were not the Devasthan properties, that the alienations were valid 
and binding on the plaintiff and that the suit was barred by limitation, the defen- 
dants having been in adverse possession of the properties for more than the prescrip- 
tive period. The learned trial Judge held the existence of the Shree Mahadoba 
Devasthan and the grant of the suit properties to the said Devasthan proved. He 
also held proved that Ganoji bin amoji, the ancestor of origi defendant 
No. 3, was a trustee dnd his trusteeship was hereditary. He, however, came to the 
conclusion that Keshav Waman Waghule was not entitled to bring the suit on behalf 
of Shree Mahadoba Devasthan. He, therefore, dismissed the plaintiff's suit without 
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recording his findings in regard to issues Nos. 5, 6, 8, 9 and 10. This appeal has 
been filed by the plaintiff against that decision of the learned trial Judge. 

The main question which has been agitated by Mr. Lulla for the plaintiff is that 
even if the lower Court came to the conclusion that Keshav Waman Waghule was 
not the vahivatdar of the Shree Mahadoba Davasthan, the order of dismissal was 
not justified because the plaintiff was Shree Mahadoba Devasthan to whom the 
suit properties belonged, and the mere fact of the suit having been filed in the name 
of Shree Mahadoba Devasthan by Keshav Waman Waghule describing himself 
as its vahivatdar did not vitiate the suit. Shree Mahadoba Devasthan is a des- 
cription of the institution where the image of Shree Mahadoba has been installed 
and is worshipped. The image of Shree Mahadoba is, as has been held by the Privy 
Council, & juridical person and capable of holding property and also capable of 
suing or being sued. The contention, however, which was urged by the defendants 
and which found favour with the learned trial Judge was that even though the image 
of Shree Mahadoba was a juridical person the whole management of the properties 
belonging to the image could be and was carried on by its shebait or its vahivatdar 
and the right to sue for the protection of the properties belonging to the image of 
Shree.Mahadoba was vested in the shebait and not in the image or the idol. Reliance 
was placed in support of this contention on the observations of their Lordships of 
the Privy Council in Jagadindra Nath Roy v. Hemanta Kamari Debit, where Sir 
Arthur Wilson observed (p. 141): 

“But assuming the religious dedication to have been of the strictest character, it still remains 
that the possession and management of the dedicated property belongs to tho shebait. And this 
carries with it the right to bring whatever surts are necessary for the protection of the property. 
Every such right of suit is vested in the shebait, not in the idol. And in the present case the right 
to sue accrued to the plaintiff when he was under age. ‘The case therefore falls within the clear 
language of s. 7 of the Limitation Act...” 
These observations were particularly relied on for the purpose of showing that the 
suit for setting aside the alienations complained of could not be filed in the name of 
Shree Mahadoba Devasthan at all but could only be filed in the name of the shebait 
for the time being who was Waman Chimnaji Waghule, original defendant No. 3. 
These observations of their Lordships of the Privy Council were, however, made in 
a suit which was a suit for recovering possession of the property belonging to the 
idol against the persons who had dispossessed the idol of the same. The shebait 
of the idol was then a minor. The idol was no doubt a juridical person and capable 
of suing or being sued, but even there the suit could be brought in the name of the 
idol by the shebait and the shebait was a minor with the result that their Lordships 
of the Privy Council held that the right of possession and management of the dedicated 
property having belonged to the shebait whatever suits were necessary for the protec- 
tion of the property could also be brought by the shebait. There is no doubt 
that the words “ not in the idol" are a part of the sentence which was used by 
their Lordships: “Every such right is vested in the shebait, not in theidol.” Their 
Lordships of the Privy Council were, however, concerned with a case where even 
if the idol being a juridical person capable of holding the property could have filed 
the suit for recovering possession of the property of which it was dispossessed, that 
suit could only have been filed though in the name of theidol by its shebait and the 
shebait being a minor, they had got to consider what the position would be if the 
shebait was the person who could and should have filed the suit in the name of the 
idol for recovering possession of the property. We are of the opinion that their 
Lordships had not their attention focussed on this aspect of the question, namely, 
whether a suit could have been filed inthe name of the idol by the shebait apart from 
the shebait vindicating his right of possession and management of the dedicated 
property and filing a suit for the protection of the same. This dictum of their 
Lordships of the Privy Council was considered by a Division Bench of the Calcutta 
High Court in the case of Jyoti Prosad v. Jahor Lal.2 In the course of the judgment 
Biswas J. observed as follows (p. 277) : 

“On the first point, the appellants’ sheet anchor is the dictum of Bir Arthur Wilson in the 
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Privy Council case in Maharaja Jagadindra Nath Roy Bahadur v. Rant Hemanta Kumari Debi, that 
the right of suit is vested in the shebait, and not in the idol, but as has been explained in various 
decisions this does not and cannot mean that a Hindu idol is incapable of suing. The power of 
suing (as also being sued) undoubtedly resides in the idol, though ex necessitate ret the power must 
be exercised by and through a sentient being representing the idol. As was pointed out by Pal 
J. in Tar Bhusan Ray v. Sres Sree Iswar Sridhar Salgram Sila Thakur’, where this question 
is discussed, the suit in Maharaja Jagadindra Nath Roy Bahadur v. Rant Hemanta Kumari Debi, 
was not by the idol represented by ita shebait but by the shebait himself as such to enforce the 
proprietary right of the idol ın certain properties. The High Court had dismissed the suit as 
barred by limitation on the ground that as the interest was admitted to be in the idol, there was 
nothing to prevent a suit being brought on behalf of the idol by the plaintiff's mother during his 
minority, but the Judicial Committee reversed the decision, holding that as the possession and 
management of the dedicated property belonged to the shebait, and this carried with it the 
right to briug whatever suite were necessary for the protection of the properby, the right to sue 
accrued to the plaintiff, and as he was a minor at the time, he could bring the suit within three 
years after he attained majority under 8. 7 of Aot 15 of 1877 (corresponding to B. 6 of the present 
Limitation Aot.) It is in this connection that Sir Arthur Wilson made the observation on which 
the appellants rely.” 


The learned Judge then proceeded to quote the observations of Lord Shaw in Prdmatha 
Nath Mullick v. Pradyumna Kumar Mullick®, where their Lordships of the Privy 
Council dwelling on the nature of a Hindu idol expressly recognised it as a juristic 
entity and observed that it has a juridical status with the power of suing and being 
sued ; and also the observations of the Judicial Committee in Radha Binode Mandal 
v. Gopal Jiu Thakur’, where a clear distinction was drawn between a suit in which 
the idol itself was the plaintiff and the suit in which the plaintiffs were shebaits 
of the idol. The learned Judge then observed (p. 277) : i . 

“| , It is quite true that a Hindu idol is juridical person capable of holding legal rights only 
in an ideal sense, and it may also be, as was indicated by Sir George Rankin in the Privy Council 
decision in Masjid Shahid Ganj Mosque v. Shiromant Gurudwara Parbandhak Committee, Amrite 
sar‘, that the procedure of our Courts only allows forja suit in the name of an idol, but nevertheless 
the position remains incontestable that a Hindu idol may be a competent plaintiff in a suit in 
respect of property held or claimed by it, and that this is & right quite distinct from that which 
belongs to ite shebait or shebaits to sue on its behalf”, 

Normally speaking & manager or an agent would nob be competent to file a suit in 
his own name in regard to the affairs of his principal and such a suit even if brought 
by the manager would have to be in the name of the prinoipal. The prinoipalin the 
case of an image or idol is not an entity capable of acting on its own, with the result 
that it has of necessity got to act through its manager or an accredited agent, who 
under the circumstances is the only person capable of performing these functions 
in the name of the idol. The shebait is in possession and management of the property 
belonging to the image or idol, and having such possession and management vested 
in him, it is only an extension of the principle of responsibility from the image or 
idol to the manager or to use the other words from the principal to the agent to vest 
the right of protection of the property which is incidental to the right of possession 
and management thereof by way of filing a suit in connection with the same, in the 
shebait. The extension of the right in theshebait however does not mean that the right 
which the image or the idol as a juridical person has by virtue of its holding the pro- 
perty to file a suit in regard thereto is by any process eliminated. Both these rights 
can exist simultaneously, so that if the suit is filedin the name of the image or idol, 
the image or the idol would be a proper plaintiff, though, as observed before, of 
necessity it would have to be represented in the suit by its manager or shebait. 
Tf the manager or the shebait on the other hand chooses in vindication of his right to sue 
for the protection of the properties to file & suit in his own name, he may just as 
welldoso. But that would be no bar to the right of the image or the idol to file such 
a suit if it had chosen to do so. Of course these rights either by the image or the 
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idol or by the manager or by the shebait could be exercised only by the one or the 
other and not by both ; so that if the cause of action was prosecuted to judgment, 
it would be merged in a decree properly passed in favour of the plaintiff and the 
defendant could not be proceeded against any more in respect of that very cause of 
action. We are, therefore, of the opinion that the suit was properly filed in the name 
of Shri Mahadoba Devasthan the image or idol by its vahivatdar Keshav Waman 
Waghule. It was, however, urged by Mr. Chandrachud that Keshav Waman 
Waghule was not in fact the vahivatdar. The vahivatdar for the time being was 
his father Waman Chimnaji Waghule, original defendant No. 3. Normally 
speaking again this would be the correct position and we have the analogy of suits 
filed on behalf of the minors and lunatics by their next friends. Where there 
is a testamentary guardian or a certificated guardian, no body except such guardian 
could be the next friend of a minor plaintiff. But if the interests of that guardian 
were adverse to those of the minor, he certainly could not be appointed the next 
friend for the purpose of the suit. Applying that analogy so far it is possible to do 
80 in the circumstances of the present case,no Court would appoint the manager or 
the shebait who was himself a party to an unauthorised alienation as the next friend of 
the image or the idol where the alienation was being challenged. The next friend 
would of necessity be some person other than the manager or theshebait of the image 
or the idol, and what better person could ever befound than the person next in order 
of succession of the shebaitship? In the case before us Waman Chimnaji Waghule 
was the person who was alleged to have unauthorisedly alienated some of the suit 
properties. He could cretainly not be appointed the next friend of the plaintiff for 
the purpose of instituting and prosecuting this suit. Keshav Waman Waghule, the 
son of original defendant No. 3, was the next vahivatdar after Waman Chimnaji 
Waghule. It was therefore in the fitness of things that he acted as the next friend 
of the plaintiff in the matter of the institution and prosecution of this suit. 

This is a commonsense point of view. If any authority was, however, needed in 
support of it, it isto be found ina decision of our appeal Courtin Kazi Hassan v. Sagun 
Balkrishna*. In that case, the plaintiffs sued to recover possession of certain lands 
alleging that they had been granted in wakf totheir ancestor and his lineal descend- 
ants to defray the expenses for, or connected with, the service of certain mosque. 
Their father and cousins who were impleaded as defendant No. 3 and defendants 
Nos. 4 and 5 respectively were mutavalts in charge of the said properties and were 
alleged to have illegally alienated some of these lands and also ceased to render any 
service to the mosque, whereupon the plaintiffs alleged that they had been acting as 
mutawalis in their stead. The plaintiffs, therefore, claimed to be entitled as such to 
the management and enjoyment of the lands in dispute. It was contended inier 
alia on behalf of the defendants that the plaintiffs could not sue in the life-time of 
their father, defendant No. 3, he not having transferred his rights to them. And 
the Court held : 

"that the plaintiffs were entitled to sue to have the alienation made by their father and 

cousins set aside and the wakf property restored to the servioe of the mosque. They were not 
merely beneficiaries, but members of the family of the mutawallis, and were the persons on whom, 
on the death of the existing mutawallis, the office of the mutawalli would fall by descent, if, 
indeed, it had not already fallen upon them, as alleged in the plaint, by abandonment and re- 
signation’’... 
This case is authority for the proposition that in the absence of the manager or the 
shebait himself being in a position to file a suit asthe next friend of the image or the 
idol, it would be competent to another person even the beneficiary apart from his 
being the next in succession to the office of the manager or the shebait to file a suit in 
the name of the image or the idol acting as its next friend. We are, therefore, of the 
opinion that the suit was properly filed and the learned Judge below was wrong in 
dismissing the suit on this ground as he did. 

Mr. Chandrachud, however, urged before us that the order of dismissal could be 
maintained by him on the ground that the properties which were the subject-matter 
of the suit were not in fact Devasthan properties but were properties which had been 
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given to the Waghules impressed with a charge for the worship of the image or the 
idol of Shree Mahadoba. He made a distinction between a complete dedication and a 
partial dedication. Even though in the case of complete dedication the Ropa ues 
would really vest in the Devasthan or the idol and the Devasthan or the idol would be 
entitled to maintain the suit, he urged that in the caseof a partial dedication the pro- 
perties belonged to the grantees and the grantees were entitled to alienate the same, 
though in the hands of the grantees or thoir alienees the properties would retain the 
character of partially dedicated properties and would be subject to a charge for the 
worship of the idol or the image. He relied upon the relevant passages in Mayne's 
Hindu Law, p. 922, s. 792, and Mulla's Hindu Law, p. 493, and s. 408 and p. 494, 
s. 408A. He also relied upon the observations of the Privy Council in Maharaja 
Jagadindra Nath Roy Bahadur v. Rani Hemanta Kumari Debi} (p. 209 ): 

“There is no doubt that an idol may be regarded as a juridical person capable as such of 
holding property, though it is only in an ideal sense that property is so held. And probably this 
is the true legal view when the dedication is of the corapletest kind known to the law. But there 
may be religious dedications of a less complete character. The cases of Sonatun Bysack v. 

Juggutsoondree Dossee! and Ashutosh Dutt v. Doorga Churn Chaiterjee are instances of 
less complete dedications, in which, notwithstending a religious dedication, property descends 
(and deacends beneficially) to heirs, subject to a trust or charge for the purposes of religion. 
Their Lordships desire to speak with caution, but it seems possible that there may be other cases 
of partial or qualified dedication not quite so simple aa those to which refereace has been made". 
Relying upon these observations he drew our attention to the terms of the grant 
exh. 81 in the suit. This was a grant of certain lands comprising in the aggregate 
2 chawars and measuring in all 240 bighas, for the worship, Naivedya and expenses 
of the festival of God Shree Mahadoba Devasthan at Mouje Theur, Kasba Poona. The 
lands were granted with two-fold Sardeshmukhi rights both inSwaraj and Mogalaiand 
rd Inam together Kulbab and Kulkani (customary rights and rules), with the exist- 
ing taxes and those that would be levied in future together with water, trees, timber, 
stone and treasure-trove excluding the rights of hakdars to the grantee Ganoji bin 
Rakhmaji Sali Waghule for the expenses of the Puja of Shree and Naivedys and 
festivals by creating a new grant or agreement from the government aud the grantee 
was enjoined that he should get the 2 chawars of land transferred to‘his Dumala and 
he, his sons and grandsons should go on spending the akar of the aforesaid lands for 
the expenses in connection with the worship, Naivedya and festival of the Shri. 
The grantee was thus to get transferred all these lands and the akar of the lands was 
to be devoted by him for the expenses of the puja, Naivedya and festivals. It was 
urged by Mr. Chandrachud that this was an absolute grant of the said lands to 
Ganoji bin Rakhamaji Waghule, that the lands were impressed with a charge to the 
extent of the akar or the assessment thereof for performing the worship, Naivedya 
and the festival of the Shri and there was, therefore, a partial dedication of the said 
lands in favour of Shree Mahadoba Devasthan. The word “Akar” is ‘defined in 
Molesworth’s dictionary inter alta as “a roughly framed statement or estimate (of 
expenses, profits, produce, revenue)". It also means assessment but does not 
necessarily mean that. What connotation to give to this word “Akar” would 
depend upon the context in which this word is used. We are of the opinion that 
having regard to the context in which it has been used in this grant, exh. 81, it only 
means the produce or the income and not merely the assessment of these lands. The 
express purpose of the grant of these lands was to provide for the performance of the 
worship, Naivedya and the expenses of the festivals of the God Shree Mahadoba ‘at 
Mouje Theur, Kasba Poona. These lands were set apart after the orders were sent 
to the subordinate officers by Ra. Ra. Madhavrao Pandit Prime Minister and they 
were granted to Ganoji bin Rakhamaji Waghule who was described as the devotee 
of Shree Mahadoba God for the purpose of performing worship, Naivedya and the 
festivals of Shri. Ganoji bin Rakhamaji Waghule had been carrying on the worship, 
Naivedya and the festival of the Shri and he, his sons and grandsons were granted 
these lands so that they may from generation to generation continue to perform the 
Puja, Naivedya and the festival of Shri. If anything can be culled out of the terms 
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of the grant, it is this that there was not the remotest idea of these lands being capable 
of alienation by the grantee or his successors in interest. The intention of the 
grantor was that these lands should continue in the family of Waghule from genera- 
tion to generation so that the worship, Naivedya and the festival of the Shri be per- 
formed properly. No doubt the intention was that the Waghules should perform 
this puja, Naivedya and the festival and that the shebaitship of Shree Mahadoba 
should continue in the family of the Waghules. That was in effect the creation of a 
hereditary shebaitship inthe Waghule family, but it is a far cry from that to say that 
the Waghules were constituted the absolute owners of these lands which were the 
subject-matter of the grant. Nothing was farther from the imagination of the grantor 
than this alienability which has been urged upon us by Mr. Chandrachud. 

The question in such cases which falls to be decided by the Court is in the words of 
Telang J. at p. 634 in the case of Shri Ganesh Dharnidhar Maharajdev v. Keshavrav 
Govind Kulgavkar!— 

**. ,.on the true construction of that document, the grant may fairly bo takan to have been 

made primarily as a grant to the religious fourdation, and not to the particular individuals named 
for their own beneftt". 
Looking to the terms of the grant, exh. 81, from this point of view it is abundantly 
clear that the grant was primarily a grantto thereligiousfoundation, that is, Shree 
Mahadoba and not to Ganoji bin Rakhamaji Waghule for his own benefit or for the 
benefit of his sons, grandsons and so on. This contention of Mr. Chandrachud, 
therefore, cannot be sustained. 

In view of the above, we are of the opinion that the learned Judge below was wrong: 
in dismissing the plaintiff’s suit as he did. The appeal must, therefore, be allowed 
and the suit remanded to the Court below for disposal according to law. 

While remanding the suit, however, we are asked by Mr. Chandrachud to reserve 
to his client the right to contend that S. Nos. 244 and 245 have not been identified 
with any of the lands which formed the subject-matter of the grant, exh. 81. No 
issue was specifically raised in this behalf in the Court below, though on the evidence 
recorded before him, the learned trial Judge appears to have come to the conclusion 
that these two S. Nos. 244 and 245 were sufficiently identified. While remanding 
the case, therefore, we do reserve liberty to both the parties to adduce such further 
evidence as they may be advised on the issues which the learned Judge has not de- 
cided, namely, issues Nos. 5, 6, 8 9 and 10. It would be open also to the defendants 
to raise a specific issue in regard to the identity of the properties S. Nos. 244 and 245, 
both the parties being at liberty to adduce such evidence in that behalf as they may 
be advised. The respondents will pay the appellant’s costs of this appeal. The 
costs of the lower Court will be costs in the suit. 


Appeal allowed: case remanded. 
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Before Mr. Justice Bhagwati and Mr. Justice Dixit. 
GOVERNOR GENERAL OF INDIA IN Per v. THE JUBILEE MILLS, 
LIMITED.* 


Indian Railways Act (IX of 1890), Sec. 72—Goods deposited in station premises with permission 
of station master for dispatch to another station—Goods destroyed by fire by spark from passing 
engine— Liability of raslway administration for damage—Whether delivery of goods for carriage 
under s. 72. 

The plaintiff took certain bales of cotton to a railway station which belonged to the 
defendant railway and tendered these for dispatch to another station. As no wagon was 
immediately available to the station master, the bales were with his consent deposited in the 
station premises and stacked on the platform. The plaintiff did not tender any forwarding 
note and no receipt was granted to him. Within three days of the delivery of the bales in 
the station yard, the bales were destroyed by fire by a spark from an engine. In a suit by the 
plaintiff to recover damages from the defendant for the loss caused by the fire, the defendant 
contended that the bales were not delivered to it for carriage within the meaning of s. 72 of 
the Indian Railways Act, 1890, and that it was, therefore, not|liable for the damage 
claimed :— 

Held, that there was acceptance of the bales by the station master who was the representa- 
tive of the defendhnt and this taking in or acceptance of the bales was sufficient to constitute 
the defendant the bailee of the bales within the meaning of s. 72 of the Indian Railways 
Aot, and, therefore, the defendant was liable to the plaintiff for the loss incurred by the 
destruction of the bales by fire. 

Ramchandra Natha v. G. I. P. Railway Company, distinguished. 
Jalum Singh Kotary v. Secretary of State for India, explained. 

Hardayal Ram Dass Ray v. Bengal and North-Western Railway, Munna Lal v. The 
H. I. Ry. Oompany* and Secretary of State for India v. Sheobhagwan Chiranjilal,* re 
ferred to. 

Tau Jubilee Mills Limited (plaintiff) was a limited com pany who purchased 
cotton through the commission agency of Motabhai Gulabdas, a firm of 
commission agents in Surat. Out of the cotton thus purchased a quantity of 84 
bales was to be consigned by rail from Kosamba railway station. One Chhotubhai 
Chaturbhai acted as the representative of Motebhai Gulabdas, and on 
April 2, 1945, he approached the station master at Kosamba for the consignment of 
these bales. The station master at Kosambe asked Chhotubhai Chaturbhai to bring 
the bales within the station yard, and accordingly Chhotubhai Chaturbhai got the 
84 bales weighed in the ginning factory of Motiram' Raghavji and brought them 
within the station yard at about 10 a.m. on April 3, 1945, and deposited them on 
the down platform at the instance of the station master. Chhotubhai Chaturbhai 
also made an entry in the indent book asking for wagon or wagons to be allotted to 
him for the purpose of the consignment of these bales and he also filled in a consign- 
ment note and gave it to the station master who accepted it and kept it with him- 
self. Chhotubhai Chaturbhai left for Surat on the evening of April 3, 1945. He 
saw the station master on April 4, 1945, and on April 5, 1945, and inquired from 
him about the wagons, but the station master informed him that no wagons were 
received. While this uncertainty about the obtaining of the wagons continued, the 
bales caught fire from a spark of the engine of the Saurashtra Mail running along 
the rails at the Kosamba station in the early morning of April6, 1945, and these bales 
were burnt by fire. Information of this fire was given by the station master, 
Kosamba, to the firm of Kasturchand Sobhagchand who had also deposited 104 
bales of cotton alongside the 84 bales of the plaintiff, and the representatives of 
Motabhai Gulabdas and Kasturchand Sobhagchand ran up to Kosamba, all 
attempts were made by the station staff as also by these people to extinguish the fire 
which was done by about 10 a.m. on April 6, 1945. A panchnama was made on 
April 14, 1945, of the bales which were thus salvaged by several panchas who were 
present there, but in the absence of any representative of the railway authorities who 
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absented themselves stating that they had no sufficient time to enable them to be 

resent on the occasion. The salvage was thereafter sold by Motabhai 

ulabdas to one Parbhubhai Chhitabhai for a sum of Rs. 4,200. Parbhubhai 
Chhitabhai got it repressed into bales through Motabhai Gulabdas and the 
salvage was thus repressed into 56 bales. Motabhai Gulabadas incurred charges 
in the aggregate sum of Rs. 958-10-0 which they debited to the account of 
Parbhubhai Chhitabhai and Parbhubhai Chhitabhai sold these 56 bales to the 
Victoria Mills for the sum of Rs. 4,200. Tho plaintiff claimed from the Governor 
General of India-in-Counoil (representing the B. B. & C. I. railway administration) 
(defendant) a sum of Rs. 18,499 on the basis of this sale to the Victorial Mills as 
damage sustained by them by reason of the gross negligence and misconduct of the 
railway administration, and on October 25, 1945, filed the present suit to recover the 
sum against the defendant after giving due notice to it in that behalf. 

The defendant contended inter alia that the said bales were not delivered to the 
railway administration for, carriage, that the said bales were brought into the station 
yard by Chhotubhai Chaturbhai without the permission of the station master, 
Kosamba, and that he was, therefore, not liable for damage caused to the bales by 
fire and denied his liability for the damages as claimed by the plaintiff or any part 
thereof. 

The trial Judge held that the bales had been brought into the station yard by 
Chhotubhai Chaturbhai with the consent and authority of the station master at 
Kosamba, that they had been delivered by Chhotubhai Chaturbhai to the railway 
administration, that the defendant had failed and neglected to take proper care of the 
said bales as bailee under s. 72 of the Indian Railways Act and decreed the plaintiff's 
claim for Rs. 17,920 on the basis of 80 per cent. loss having occurred in accordance 
with the contents of the panchnama dated April 14, 1945. The trial Judge observed 
as follows in his judgment :— 

“On behalf of the plaintiff reliance is placed on the case of Seoretary of State v. Shiv Bhagwan, 
reported in A. L R. 1936 All. 69, where their Lordships after reviewing the former decisions in 23 
AD. 367 (Bundama v. Secretary of State) and 31 Cal. 951 (Jamilsing v. Secretary of State) had laid 
down the proposition ‘that where goods have been brought by a consignor to & Railway Station 
to be transported by a Railway Company, delivery ia a physical event and the delivery is complet- 
ed when the goods are not refused by the Railway Company and allowed to be placed in their 
premises,’ There is no doubt on the facts of the present case that the goods of the plaintiff were 
allowed to be placed into the Railway premises and there is no satisfactory evidence that they 
were refused, I, therefore, find that the plaintiff had delivered the goods in suit to the defendant. 

‘It is not necessary that the plaintiff in order to prove delivery must produce the receipt of the 
defendant. 

The responsibility of the railway administration after the delivery is held proved is that of a 
bailee as defined under es. 161, 152 and 101 of the Indian Contract Act. Under s. 151 of the 
Contract Act the care that a baileeis bound to take of the goods delivered to him is a care which 
a man of ordinary prudence would take of his own goods, of the same bulk, quantity and value 
under simular ciroumstances. Under s. 152 tbe bailee is absolved from liability for any loss or 
destruction of the thing bailed 1f he has taken the amount of care described in s. 161, and s. 161 
lays down that & bailee shall be responsible to the bailor for any loss, destruction or deterioration 
if the goods are not returned, delivered or tendered at the proper time, because of the default of the 
bailee. 

The evidence shows that Kosamba is a junction where the Kosamba Jankhvav Railway 
ends and meets the B. B. & 0. L Railway. It is an umportant Booking Station and it books 
bales of cotton, timber, coal, cereals and such other commodities of large value. It is admitted 
position that there is nothing like a goods shed on that station. There is, therefore, no place 
where the goods delivered to the Railway could be kept with safety. The goods have to be taken 
on the platforms and kept there. The platforms means places where the Railway Carriages 
would be approachable. These places are ordinarily exposed to the danger of fire as the result 
of locomotives plying on the railway lines. The goods would also be exposed to the meroy of 
the weather as also to the dishonesty of the thievés. A man of ordinary prudence dealing with 
goods of very high value should be expected to make arrangements for the safe storage of the goods. 
It is in evidence that there are no adequate arrangements for dealing with spasmodic or accidental 
fires, All that the Station haa got is 3 or 4 buckets of water anda drum. An ordinary prudent 
man dealing with merchandise of large value 1s expected to make arrangements and equip him- 
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self with fire-fighting appliances. It is in evidence that in 1944 there was fire to the cotton bales 
on the same station and the defendants should have known the risk to the merchandise stored in 
its premises as & result of the fire. I am clearly of opinion that the defendant did not take the 
care of the goods delivered to it, as an ordinary prudent owner would. I, therefore, find that the ‘ 
defendant is liable to the plaintiff in this case, for the loss that may be proved by the plaintiff." 


The defendant appealed to the High Court, 


A. A. Adarkar, with Crawford, Bailey & Co., for the appellants. 
C. K. Shah and S. M. Adhikari, for the respondent. 


BuacwarrJ. [His Lordship, after narrating facts and dealing with the evidence 
in the case, proceeded.] Mr. Adarkar next contended that even if these bales were 
stacked in this manner by Chhotubhai with the permission of the station master and 
at his instance, it did not amount to a “delivery of goods for carriage” within the 
meaning of that expression as used in s. 72 of the Indian Railways Act. It would 
only be if the goods were delivered to the administration to be carried by railway that 
the responsibility of the railway administration for loss, destruction or deterioration 
thereof would be that of a bailee under ss. 152 and 161 of the Indian Contract Act, 
and having regard to that provision eontained in s. 72 of the Railways Aot, Mr. 
Adarkar contended that the goods were not delivered to the railway administration 
for carriage. He relied upon a decision of our appellate Court reported in Ramchan- 
dra Naiha v. G. I. P. Railway Company! in support of this contention of his. In 
that case the plaintiffs had brought certain goods to the railway premises and handed 
a consignment note to the clerk of the railway company. No receipt was given as 
the goods were not weighed and loaded. In the meanwhile a fire broke out on the 

remises and destroyed the goods. The’plaintifis sued the railway company for the 
oss of the goods, and the lower Court h la that the company was not liable for the 
loss in absence of a railway dp d as provided forin r. 2 framed unders. 47, sub-s. (Z) 
(f), of the Railways Act. The plaintiffs applied under the extra-ordinary jurisdiction 
under s. 115 of the Civil Procedure Code and it was held by the High Court that the 
commencement of the liability of the company for goods delivered to be carried under 
8. 72 was in no way dependent upon the fact of a receipt having been granted, but 
must be determined on evidence quite independently of r. 2 under s. 47 (1) (f) of the 
Railways Act. Rule 2 was also challenged by the plaintiffs and was held by the Court 
to be bad because it sought to define and by defining changed what would otherwise 
be the meaning of s. 72 of the Railways Act. In the course of the judgment 
Mr. Justice Heaton remarked (p. 489) : 

“A ‘delivery to be carried by railway’ (within the meaning of s. 72 of the Railways Act) 
means something more then a mere depositing of goods on the railway premises: it means some 
sort of acceptance by the railway, a taking as well as a giving. When that taking ocours is a 
matter which depends on the course of business and the facte of each particular case; but it 
certainly may be completed before s railway receipt is granted.” 

Mr. Justice Shah also who was & member of the bench observed as under (p. 401) : 

“The delivery contemplated by section 72 is an actual delivery and marks the beginning of 
the Company’s responsibility. That delivery would no doubt involve not merely the bringing 
of the goods on the railway premises but acceptance thereof by the Company for the purpose of 
carrying the same by railway. Such acceptance may be expressed or implied in a variety of ways 
by the usual course of business, and may be quite independent of any receipt being granted by the 
Company. Of course it will depend upon the circumstances of each case and the usual course of 
business of the railway administration as to whether the goods can be said to be delivered to be 
carried by railway under section 72 of the Act.” 

Mr Adarkar laid great stress on these observations of Mr. Justice Heaton and Mr. 
Justice Shah and contended before us that what was done in the present case 
was that Chhotubhai merely brought the goods within the station yard and stacked 
* the same on the down platform without anything more. If that was so, there would 
be considerable force in this contention of Mr. Adarkar. Mr. Adarkar, however, 
ignored the fact that according to the evidence of the station master himself no goods 
could be brought within the station yard without his consent. That was the normal 
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course of affairs and it was sought to be established in the evidence of the station 
master that the goods in fact were brought by Chhotubhai without his permission 
and without his consent and authority. As we have observed before, this was a pure 
embellishment on the part of the station master. He had in fact given his permis- 
sion to Chhotubhai to bring the goods within the station yard and Chhotubhai had 
brought the same within the station yard with the consent and authority of the station 
master. If the goods were thus brought within the station yard with the consent 
and authority of the station master, the bringing of the goods into the station yard 
and the stacking thereof on the down platform was not “a mere bringing of the goods 
on the railway premises" or “mere depositing of the goods on the railway premises” 
as contemplated in the above passages from the judgments of Mr. Justice Heaton and 
Mr. Justice Shah. There was something more than that. There was the permission 
of the station master to bring the goods within the station yard and the goods were 
brought there with his consent and authority and stacked on the down platform at 
his instance. This circumstance makes all the difference in the present case. There 
was the acceptance of the goods by the station master who was the representative of 
the railway administration, and this taking in or acceptance of the goods was sufficient, 
in our opinion, to constitute the railway administration the bailee of these goods 
within the meaning of s. 72 of the Indian Railways Act. 

Mr. Adarkar then relied upon & decision of the Calcutta High Court reported in 
Jalim Singh Kotary v. Secretary of State for Indiat where it was held that “delivered” 
in s. 72 of the Indian Railways Act refers merely to a physical event and is a word 
devoid of any legal significance. He particularly relied upon the observations 
at p. 959 where the contention of the company was dealt with by the learned Judge : 

"T think it is not unreasonable that as long as the consignor’s servant is seeing the goods 

through the process of booking, marking and weighing, the Railway Company should not be 
responsible ; but that the Company should become responsible, if the booking process is in- 
terrupted for any substantial time and the goods are left in their possession, as in such a case 
they practically must be." 
The ratio decidendi of this case was that the booking process should commence and 
until the booking process commenced, the goods ek be in the possession of the 
consignor and would not be delivered to the railway administration for carriage. 
We have therefore got to see what is involved in the booking process. The booking 
process consists of the bringing of the goods within the station yard, the weigh- 
ment and marking thereof, the preparation of the consignment note and the hand- 
ing over of the railway receipt by the railway administration to the consignor. All 
these would be the steps in the booking process, but the booking process commences 
when the earliest act in this series is done by the consignor. In the case of the 
goods in question before us, the weighment had been done already by Chhotubhai 
in the ginning factory of Motiram Raghavji and the necessary marking so far as 
the consignor himself was concerned was presumably done by him at that time. 
The permission of the station master was then sought to bring the goods within the 
station yard which having been given the goods were brought within the station 
yard by Chhotubhai. In our opinion the booking processthus commenced when the 
goods were brought within the station yard with the consent and authority of the 
station master and were stacked on the down platform by Chhotubhai at the instance 
of the station master. If the booking process was interrupted thereafter by reason 
of the non-availability of the wagons, it did not militate against the taking in or the 
acceptance of the goods by the station master and the goods could be said to have 
been delivered to the railway administration for carriage. 

Mr. Adarkar next drew our attention to the decision of the Patna High Court 
reported in Hardayal Ram Dass Ray v. Bengal and North-Western Railway*. The 
facts of that case were very peculiar. A certain number of bags of turmeric had 
been left in a goods shed by the servant of the plaintiff in the absence of the railway 
servants and the bags were neither marked nor weighed but the consignment notes 
were handed over to the marker who was discharging the duties of the goods clerk. 
The matter came to the High Court in second appeal and the High Court had 
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before it the finding recorded by the lower Court as a finding of fact that the mere 
acceptance of the consignment notes was not equivalent to acceptance of the goods 
by the company and the goods had not been delivered to the railway company. 
This finding of fact could not be challenged in second appeal and it was on the basis 
of this finding of fact that the High Court came to the conclusion that the plaintiff 
was rightly non-suited. In the course of the judgment, however, Mr. Justice Fazl 
Ali, as he then was, referred to several authorities and deduced his conclusion from 
the same in the terms following (p. 816) : 

“the only general rule which may be deduced from these decisions is that, if there is something 

to show that the consignor has done all that is possible for him to put the goods in the possession 
of the Railway Company and that there is nothing left for him to do in that connection, and there 
is clear evidence, direct or circumstantial, that the Railway Company has accepted the' custody 
of the goods, the liability of the Railway Company as a bailee will begm to operate.” 
And the learned Judge then proceeded to quote the observations of Mr. Justice 
Heaton in Ramchandra Natha v. G. I. P. Railway Company, which we have 
quoted above. Apart from the fact that these observations of the learned Judge 
were clearly obiter, we do not see any particular reason to quarrel with the same 
because in substance they were the same as the observations of Mr. Justice Heaton 
in Ramchandra Natha v. G. I. P. Railway Co. The consignor must have done all 
that was possible for him to do to put the goods in possession of the railway adminis- 
tration and there must be nothing left for him to do in that connection, i.e. in 
connection with the putting of the goods in the possession of the railway company. 
Having regard to the circumstances of the case before us at the time when these 
goods were brought into the station yard by Chhotubhai and stacked on the down 
platform at the instance of the station master, all that was possible for Chhotubhai 
to put the goods in the possession of the railway company was done by him. The 
goods had been weighed by him, and presumably marked by him, they were brought 
into the station yard and were stacked on the down platform for being loaded straight 
therefrom into the wagon when received at the Kosamba station. He also made 
the entry in the indent book for the supply of wagons by the railway administration 
and after that there was nothing more to be done by him until intimation was given 
to him that a wagon had actually been received at the Kosamba station. Even 
there the only thing which Chhotubhai was expected to do was that he should go 
to the railway station and have the goods marked by the railway servants and 
obtain the railway receipt in connection with the goods from them. These acts 
were however to be done by him after the intimation of the arrival of the wagon 
was received by him. Until then nothing further was to be done by him and he 
had done all that was possible for him under the circumstances then obtaining to 
put the goods in the possession of the railway company. So far as the railway ad- 
ministration itself was concerned, there was clear evidence on the record that it 
had accepted the custody of the goods, the same having been brought in with the 
consent and authority of the station master and having been stacked on the down 
platform at his instance. All the conditions therefore were satisfied and the goods 
were in fact delivered to the railway administration for carriage within the meaning 
of s. 72 of the Railways Act and the liability of the railway company as bailee of 
the goods came into existence. 

These were the cases relied upon by Mr. Adarkar in support of his contention. 
Unfortunately, however, for the defendant, they do not help him. Curiously 
enough in this decision reported in Hardayal Ram Dass Ray v. Bengal and 
North-Western Ratlway*, we find at page 815 mention of the case of Munna Lal 
v. The E. I. Ry. Company®. The reference in Hardayal Ram Dass Ray v. 
Bengal and North-Western Railway is given as (1924) 82 I. C.772. But this case 
has been referred to in a later decision of the Allahabad High Court reported in 
Secretary of State for India v. Sheobhagwan Chiranjilal^, and the reference there is to 
Munna Lal v. Hast Indian Railway Company. The decision in this case as summarised 
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at page 815 in HardayalRan Dass Ray v. Bengal and North-Western Railway, is 
as follows : ; ; d 
“The facts which were found to have been proved were that certain goods had been delivered 
to the Station Master to be booked, but he being unable to book, on account of a stoppage of 
booking, kept the goods on the railway premises without definitely directang the plaintiff to re- 
move the goods or telling him in unmistakable terms that the goods were being kept at his own risk, 
though at the same time not definitely accepting the goods at the railway risk. In these cir- 
oumstances it was held that the conduct of the Station Master in retaining the goods in the 
railway shed afforded satisfactory evidence that he had accepted the baiment of the goods on 
behalf of the Railway Company.” 
This case is very near to the one which we have before us. The booking of the goods 
had been stopped and the goods were retained by the station master on the railway 
premises without definitely directing the plaintiff to remove the goods or telling 
him that the goods were being kept at his own risk. Even in these circumstances 
the conduct of the station master was held by the Court to afford satisfactory evi- 
dence that the goods had been accepted on behalf of the railway administration. 
It is in evidence in the case before us that there was a diffi culty about obtaining wagons. 
The goods had, however, been brought within the station yard with the consent 
and authority of the station master. The station master did nót tell Chhotubhai 
to remove the goods nor did he tell him in any unmistakable terms that the goods 
were being kept on the down platform at his own risk. The conduct of the station 
master therefore afforded satisfactory evidence that these goods had been accepted : 
by him from Chhotubhai and there was “ delivery of the goods to the railway ad. 
ministration for carriage " within the meaning of the expression as used in s. 72 of- 
the Railways Act. This decision in Munna Lal.v. East Indian Railway Company 
was referred to by the Allahabad High Court in Secretary of State for India v. Sheo- 
bhagwan Chiranjilal. The facts of that case were that a consignment of’ bales of, 
hemp was taken to a railway station and tendered for despatch to another station. 
It appeared that no wagon was immediately . available for the purpose; so the 
consignment was, with the consent and permission of an authorised servant of the 
ráilway, deposited in the railway goods shed and allowed to remain there, pending ` 
the arrival of a suitable wagon. No forwarding note was tendered by the consignor, 
and no receipt was granted to him by the railway. The next day a part of the 
consignment which was lying in the goods shed was destroyed by fire caused by sparks’ 
from an engine alighting on the hemp. It was held that in the circumstances, the 
goods had been delivered to the railway within the meaning of s. 149 of the 
Contract Act and the railway had become a bailee in respect thereof, although nei- 
ther & receipt had been given nor a forwarding note tendered. It is not often that 
one comes across an authority almost on all fours with the case which one has to 
deal with. It is, however, very significant to observe that the facts of the case in 
Secretary of State for India v. Shoebhagwan Chiranjilal ‘were almost on all fours 
with the facts of the case before us. The consignment of these 84 bales was taken 
to the Kosamba railway station and tendered for despatch to another station. No 
wagon, was immediately available to the station master at Kosamba for the purpose. 
and therefore the consignment was, with the consent and permission of the station 
master at Kosamba, who was an authorised servant of the railway administration, 
deposited in the station premises and stacked on the down platform and allowed to 
be left there pending the arrival of a suitable wagon. No forwarding note was ten- 
dered by Chhotubhai and no receipt was granted to him by the railway adminis- 
tration, and within three days of the delivery of the goods in the station yard, if 
not the next day as in the Allahabad case, the consignment which was lying in the 
goods shed was destroyed by fire by a spark from an,engine. Having regard to all 
these circumstances, we are also of the opinion, as the learned Judges of the Alla- 
habad High Court were, that the goods had been delivered to the railway adminis- 
tration for carriage within the meaning of s. 149 of the Contract Act and 
the railway administration had become the bailee in respect thereof. This decision 
of the Allahabad High Court therefore considerably helps the contention of the plain- 
tiff that the railway administration became the bailees of these 84 bales which: were 
brought within the station yard by Chhotubhai with the consent and.authority of 
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the station master and were stacked on the down platform at his instance. 

What is “ taking in” or “ acceptance of the goods" by the railway adminis. 
tration depends really on the facts and circumstances of each particular case, and 
no rigid and fast rule can be laid down in that behalf. Our attention was drawn 
by Mr. Adarkar to the notice which was put up by the station master at Kosamba, 
exh. 94, in the terms following : 

“All the merchants are hereby informed that no goods should be stacked in Railway premises 
unless, personally ordered by the Station Master. Failing this if any goods found stacked in 
railway premises without the knowledge of the station staff or station master they will be solely 
held responsible for any damage or logs occurring to these goods not only that but any other goods 
that is liable to be involved by such unauthorised stacking in railway premises.” 


This notice is very suggestive. It assumes the responsibility of the railway ad- 
ministration where the goods are stacked on the railway premises under the personal 
orders of the station master, though it negatives that responsibility if the goods are 
found stacked in the railway premises without the knowledge of the station staff 
or the station master. If, as the case here was, the station master, Kosamba, gave 
Chhotubhai permission to bring these goods into the station yard and Chhotubhai 
brought the goods in the station yard with the consent and authority of the station 
master and stacked them on the down platform at his instance, the very terms of 
this notice would support the plaintiff in its contention that the railway administra- 
tion undertook the responsibility in connection with these goods as bailee under s. 72 
of the Railways Act. Having regard to the observations made above, we have come 
to'the conclusion that the learned Judge below was right in the decision which he 
reached, viz. that the said bales were delivered to the railway for carriage. 
[The rest of the judgment is not material to the report. ] 


Dixrr J. [After dealing with the evidence in the case the judgment proceeded.] 
On the question of law, I have little to add. The question turns upon the meaning 
of the words “goods delivered to be carried by railway" as used in s. 72 of the Indian 
Railways Act. The words "delivered to be carried” may be read literally, and if 
they are given their natural meaning, it seems to me that in this case the permission 
of the station master being proved, the goods were delivered to the railway authori- 
ties within the meaning of the section. As to what constitutes "delivery" must 
depend on the facts of each case. It was pointed out by Mr. Justice Heaton in 
Ramchandra Natha v. G. I. P. Railway Company! that there must be something more 
than a mere depositing of goods on the railway premises and that there must be some 
sort of acceptance on the part of the railway for a taking as well as a giving. In the 
nature of things, when the goods are delivered to be carried, some interval of time 
must elapse between the receipt of the goods and their departure. Sometimes the 
period may be considerable. It seems to me that in such cases when once the goods 
are given into the possession of the railway authorities, the delivery must be taken 
to be complete as the period of the transit may be preceded by the custody of the 
goods with the authorities. In this particular case, on the evidence, it is clear that 
the goods were brought on the down platform of the station with the permission of 
the station master, a consignment note was made, and an entry in the indent book 
was also made, wagons were sanctioned but the wagons were not immediately 
available. It seems to me, therefore, that on these facts, it is clear that the goods 
were "delivered to be carried" within the meaning of s. 72 of the Railways Act. 
The view which I take seems to be in accord with the decision of this Court in 
Narsinggirji Mafg. Co. v. G. I. P. Roilway?. In that case the goods were brought to 
the Sholapur railway station. The goods were taken into the goods yard, they were 
weighed and given marked numbers, and there was also a consignment note. It 
was argued that there was no delivery. But the Court rejected the argument. The 
only difference between the present case and the case just cited is that in that case 
the goods were weighed. In this particular case the evidence is that the goods had 
been already weighed in the premises of the ginning factory of Motiram Raghavji. 
It is possible that the stetion master was told that the goods had been weighed, 


1 (1918) I. L. R. 39 Bom. 485, 2 (1918) 31 Bom. L. R. 406. 
8.0.17 Bom. L. R. 496, 
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and that fact may have been accepted by the station master. Mr. Adarkar con- 
tended that unless there is something more than a mere possession of the goods by 
the railway authorities, the delivery cannot be said to be complete, but I am unable 
to accept this argument. As I said, it is possible to read the words “goods delivered 
to be carried” according to their natural meaning. If the natural meaning is given to 
these words, Mr. Adarkar has clearly no case. On the other hand, if something 
more must happen before the delivery can be legally constituted, then in that event, 
the evidence is clear in this case, Í think, which goes to show that the goods were 

taken charge of by the railway authorities, that the consignment note was made, 
that an indent entry was made, that the wagons were sanctioned, but that the goods 
could not be despatched for want of wagons. It seems to me, therefore, that there 
was in this case a “delivery” within the meaning of s. 72 of the Indian Railways Aot. 

I agree, therefore, with the order proposed by my learned brother. 


Appeal partly allowed. 





Before the Howble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Bhagwati. 
MAHOMED HUSAIN KASAMBHAI MANSURI v. J. K. TRIVEDI.* 
Bombay Land Requisition Act (Bom. XXXIII of 1948), Sec. 6+—Landlord creating tenancy without 
tniimating Government —Validity of tenancy. f 
Tf a landlord creates a tenancy in favour of a tenant without giving intimation to or getting 
the permission from Government as required by s. 6 of the Bombay Land Requisition Aot, 
1948, such a tenanoy is not thereby rendered void. 

Oxz Hassanbhai was staying as a tenant in a house at Ahmedabad which was 
owned by a minor but was managed by one Bai Chanchal. Hassanbhai vacated the 
premises on January 26, 1948, and left India for Pakistan. He was thereafter 
declared an evacues. 

On February 10, 1948, Bai Chanchal let out the ‘aforesaid premises to Mahomed 
(applicant). 

On July 14, 1950, a notification was issued by the Deputy Custodian of 
Evacuee Property (respondent No. 1) declaring Hassanbhai’s tenancy right an 
evacuee property. No notice was given to the applicant under s. 7 of the Adminis- 
tration of Evacuees Property Act, 1950. Thereafter the Assistant Custodian of 
Evacuee Property (respondent No. 2) called upon the applicant to deliver possession 
of the premises occupied by him to the Assistant Custodian at Ahmedabad. 

The applicant applied to the High Court under art. 226 of the Constitution of India 
praying inira alia that :— 

"(4) The papers of the case be called and any orders passed against the humble applicant 
be quashed and/or 
(B) the respondents be prohibited and restrained from enforcing or taking any proceeding 


* Decided, February 18,1951. Civil Appli- tion in the case of premises which are vacant 


cation No. 1646 of 1951. 

T The relevant portions of tho section are 
as under :— 

0. Requisition of vacant premises. (1) If 
any premises situate in an area specified by 
the State Government by notification in the 
Official Gazette are vacant on the date of such 
notification and whenever any such premises 
are vacant or become vacant after such date 
by reason of the landlord, tenant, or the sub- 
tenant, as the case may be, ceas to occupy 
the premises or by reason of the release of dis 
premises from requisition or by reagon of the 
premise being newly erected or reconstructed, 
or for any other reason, the landlord of such 
premises shall give intimation theroof in the 
prescribed form to an officer authorised in this 
behalf by the State Government. 

(2) The mtunation shall be given by post 
within one month of the date of the notifica- 


on such date and in other cases within seven 
days of the premisea becoming vacant or be- 
coming available for occupation. 

(8) A landlord shall not, without the per- 
mission of the State Government, let, occupy, 
or permit to be occupied such premises before 


giving the intimation and for a period of one 
month from the date on which the intimation 
‘ia received... 


(6) Any landlord who fails to give such 
intimation within the period specified in sub- 
section (2) shall, on conviction, be punishable 
with imprisonment for a term which may ex- 
tend to three months or with fine or with both 
and any landlord who lets, ocoupies or permits 
to be occupied the premises in contravention 
of the provisions of sub-section (2), shall, on 
conviotion, be punished with imprisonment for 
a term which may extend to one year and shall 
aleo be punisbab with fine, 
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for enforcement of the said order and the directions contained therein and the threat of taking 
forcible possession contained therein'for taking the possession of the aforesaid promises, ..and/or 
‘(O) the respondents be ordered to forbear. from taking the possession of the aforesaid 
premises. n W” > Q 
The petition’ was heard. 


O. G. Shastri, for the petitioner... 
G. N. Joshi, with Little & Co., for the respondents. 


Camaata O. J. This is a petition challenging an order made by the Deputy Custo- 
dian of Evacuee Property with regard to the tenancy right of thepetitioner. Itseems 
that onó Hass&nbhai was a tenant, of aroom and the landlady was Bai Chanchal. 
Hassanbhai left’ India for Pakistan and he was declared an evacuee, and the petition- 
er's caseis that when he left India he surrendered his tenancy to the landlady and 
thereafter she created & tenancy in favour of the petitioner. After Hassanbhai was 
declared an evacuees, on July 14, 1950, a notification was issued by the Deputy 
Custodian declaring his tenancy right an evacuee property. Admittedly no notice 
was given to the petitioner. Under s. 7 if the petitioner has any interest in the 
property, he is entitled to be served with a notice, and the question is whether on 
the admitted facts thé petitioner had any interest in the property. 

Mr: Joshi’s contention is that. Bai Chanchal could not in law create a tenancy in 
favour of the petitioner because the law then was the same as it is now, viz. that a 
landlord has to give intimation to Government. with regard to a vacancy and it is 
only after the lapse of one month that a tenancy can be created, and according to 
Mr. Joshi a landlord is prohibited from creating'a tenancy otherwise than in accor- 
dance ‘with the provisions of s. 6 of the Land Requisition Act. The question is 
whether any rights are created as between a landlord and a tenant in a case where 
the landlord fails to give intimation or. fails to get. permission from Government as 
required by s. 6. It is clear that if the landlord contravenes the provision of s. 6, 
ke renders himself liablé to: perial consequences: But does that mean that no right 
is created as between landlord and tenant ? Looking to the scheme of s. 6 it is olear 
that,s. 6 is not intended in any way'to modify the ordinary law of landlord and tenant. 
The Land Requisition Abt require: the landlord to give intimation to the Government 
of a vacancy because Government can deal with such vacancies by allocating it to 
persons who are in. neéd of property, and ‘if the landlord does not conform to the 
scheme, he is penalised for his action. But there is no reason why we should assume 
from that that if a landlord lias created a tenancy in favour of a tenant contrary to 
the provisions: of 8.6, no rightis created in the tenant himself. Section 6 does not 
render a tenancy created void. Itonly penalisesthe action of the landlord in that he 
created the tenancy without the permission of Government. If that be the true position, 
then although admittedly Bai Chanchal did not give intimation to Government 
as required, by Jaw, nor did she get the, permission of Government to create the 
tenancy if in fact she did create the tenancy, it was a valid tenancy and the petitioner 
had an interest in the land. It may alsó be noticed that sub-s. (5) of s. 6 penalises 
a landlord who lets thé premisés in contravention of the provisions of sub-s. (3) of 
s. 6. Therefore, the.letting by the landlord is recognised by the law. What is 
penalised is letting without the permission required by sub-s. (3) of s. 6. Further, 
it would ‘also be noticed that even when premises are let without the permission of 
the Governnient, there is no obligation upon the Government to requisition those 
premises. They may or they may not, and olearly if they do not requisition the 
premises, the relationship of landlord and tenant created is not in any way affected 
by the fact that the landlord has let out the premises without the permission of the 
State. Therefore) itis clear that a valid tenancy was created as between the petition- 
er and Bai. Chanchal, although Bai Chanchal created the tenancy without the 
permission of the Government. Therefore the petitioner had an interest in the 
pe and that interest could not be affected without a proper notice being given 

) him by the Custodian under s. 7 of the Aot, ‘As admittedly no notice was given, 
the order made by respondent No. 1 is bad and respondent No. 2 who is the 
Assistant Custodian cannot.in pursuance of that order issue & warrant of possession 
depriving the petitioner of the possession of these premises. There is nothing to 
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prevent the Custodian from passing a proper order after giving notice to the petitioner 
under 8. 7 of the Evacuee Property Act. 

We would, therefore, make an order in terms of prayers (a), (b), and (e) of the 
petition. Respondents to pay the costs. 


nis accordingly. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Gajendragadkar. 
THE CANARA BANK, LTD., v. THE’ WARDEN INSURAN! CE 
COMPANY, LTD.* 

Indian Limitation Act (IX of 1908), Pen 5, 29(2)—Bombay Land Requisition Act (Bom. XXXIII 
of 1948), Sec. 8(1)(3)—Order fixing compensation made by Compensation Officer—Appeal 
against order out of time under Requisition Act—Whether Court can condone delay and admi 
appeal under Limitation Act. 

Section 5 of the Indian Limitation Act, 1908, does not apply to an appeal provided under 
8. 8(3) of the Bombay Land Requisition Act, 1948. Therefore the Court has no power 
under s. 5 of the Indian Limrtation Act to condone a delay ın filing an appeal’ against an 
order made by a special officer under s. 8(1) of the Bombay Land Requisition Act. 
Neelraian Gangult v. Emperor! Chheda Lal: Jain v. Officer Commanding, Meerut’, Mittoor 
Moideen Hajee, In re, and Syed Hasan Imam v. Brahmdeo Singh,* agreed with, : 

Tes Canara Bank Limited (petitioners) presented an’ appeal to the, High Court 
on February 28, 1951, against an order and judgment passed on December 28, 1950, 
by the Compensation Officer, Bombay and Bombay Suburban District. Under s. 8(3) 
of the Bombay Land Requisition Act, 1948, the appeal to be in time should, have 
been presented on or before February” 26, 1951. The petitioners applied. to the 
High Court to take the appeal on file after condoning the "two days’ Son in the 
presentation of the appeal. 

The application was heard. 


A. A. Adarkar, with N. S. Patharphekar ind À Cro Pauley d Co., for the peti- 
tioners. 
P. N. Bhagwati, with Amarchand & Mangaldas, for the opponents. 


CHAGLA C. J. This civil application raises a very interesting question of the law 
of limitation. An order fixing the compensation was passed ‘by, a special officer 
under 8. 8(7) of the Bombay Land Requisition Act, 1948. This was done on Decem- 
ber 28, 1950. Sub-section (3) of s. 8 provides that an appeal shall lie against the 
decision of that officer, and in this case the appeal. lay tó.this Court. The appeal 
in fact was preferred on February 28, 1951. destin 8(8) provides that such appeal 
shall be made within a period of 60 days from the date of the decision. The appeal 
was out of time by two days. The petitioners applied that delay should be condoned 
under s. 5 of the Indian Limitation Act'as they had sufficient cause for the delay, 
and the question that arises for our determination is whether s. 5 applies to 
an appeal provided under the Land Requisition Aob C 

What calls for our interpretation in the first instance is s. 29(2) of the Limitation 
Act. The section assumed its present form in 1922. Before that amendment 
there was considerable conflict between the different High Courts as to the true 
interpretation of this sub-section, and in order to resolve the conflict the Legislature 
amended the sub-section in 1922. As it stands now it provides : 

“ (2) Where any special or local law presóribes for any suit, appeal or application, & period 
of limitation different from the period presoribed therefor by the first schedule, the provisions 
of section 3 shall apply, as if such period were presaribed therefor in that schedule, and for the 
purpose of determining any period of limitation prescribed for any suit, appeal or application 
by any special or local law— 

(a) the provisions contained in genos 4, ELA: 9 ie 18, ahd seótion 22 shall apply only 


* Decided, January 14, 1952. oe Appli- É 2 [1941] AU e 1 , 
cation No. 1484 of 1951. g 3 [1923] A. I. R; Mad. 
1 (1932) I. L. R. 00 Cal. 671. ] Joy 8, 1980) E ,. R. 9 Pat. Pan, 
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~ in 80 far as, and to the extent to which, ze are not expressly excluded by such special or local 
law.....” 
The first question is whether the s dil law as embodied in the Land Requisition 
Act contains a period of limitation pe the appeal provided therein which is different 
from the period prescribed therefor by the first schedule of the Limitation Act. The 
contention of Mr. Adarkar is that sub-s. (2) only applies when you find & period of 
limitation laid down in the first schedule and a special law alters or modifies that 
period, and inasmuch as the Limitation Act does not provide for a period of limita- - 
tion in respect of an appeal from a special officer to the High Court, s. 20(2) has no 
application to this particular special law. In our opinion, that is not the correct 
interpretation to put upon the language used by the Legislature, viz. ‘a period 
of limitation different from the period prescribed therefor by the first schedule. ” 
The period of limitation may be different under two different circumstances. It 
may be different if it modifies or alters a period of limitation fixed by the first schedule 
to the Limitation Act. It may also be different in the sense that it departs from the 
period of limitation fixed for various appeals under the Limitation Act. If the 
first schedule to the Limitation Act omits laying down any period of limitation for 
a particular appeal dnd the special law provides a period of limitation, then to that 
extent the special law is different from the Limitation Act. We are conscious of 
the fact that the language used by the Legislature is perhaps not very happy, but 
we must put upon it a construction which will reconcile the various difficulties 
caused by the other sections of the Limitation Act and which will give effect to the 
objeot which obviously the Legislature had in mind, because if we were to give to 
8. 20(2) the meaning which Mr. Adarkar contends for, then the result would be that 
even 8. 3 of the Limitation Act would not apply to this special law. The result 
would be that although an appeal may.be barred by limitation, it would not be liable 
to be dismissed under s. 3. If possible we must try and avoid such a startling result 
and we are sure that the Legislature did not intend that such & result should come 
about by the language used by it. Therefore, in our opinion, it is clear that we 
have before us & special law which does preseribe a period of limitation different 
from the period prescribed therefor by the first schedule to the Limitation Act. 

The other contention of Mr. Adarkar is that s. 29(2) only applies to that limited 
class of sections in the Limitation Act which deal with the computation of the 
period of limitation, and inasmuch as s. 6 does not deal with computation of the 
period of limitation, s. 29(2) has no application. In our opinion the expression “ for 
the purpose of determining any period of limitation " does not mean '' computing 
the period of limitation.” In our opinion, every provision in the Limitation Aot 
is intended for the purpose of determining the period of limitation. The Limitation 
Act by its operative s. 3 providesthat every suit, appeal or application presented to 
the Court shall be dismissed unless it is filed within the period of limitation, and 
therefore the main thing thatthe Court has to consider is whether a suit or an 
application or an appeal is maintainable looking to the provisions of the Limitation 
Act, and in order to decide that not only has the Court to consider various sections 
like s. 4 and ss. 9 to 18 but also s. 5, because if a suit, appeal or application is out of 
time as provided by the first schedule, the Court has still to consider whether such 
suit, appeal or application should be allowed to be preferred by reason ofs.5. There- 
fore, in our opinion, there is no justification for giving to the expression “‘ for the 
purpose of determining any period of limitation " the restricted meaning suggested 
by Mr. Adarkar. 

It is then contended that inasmuch as s. 3 imports the application of as. 4 to 26, 
by reason of the fact that s. 3 is made applicable by s. 29(2), s. 5 should also be deemed 
to apply to an appeal preferred under the specin] law. In our opinion that conten- 
tion is obviously untenable for two reasons. If that were the true position, then it 
was unnecessary to refer specifically to s. 4, ss. 9 to 18 and s. 22 in s. 29(2)(a). If 
these sections became applicable by reference to s. 3, then it was sufficient for the 
Legislature to have provided that s. 3 shall apply and excluded such of the sections 
from ss. 4 to 25 as the Legislature thought should not apply in the case of a special 
law. But far from doing that the Legislature was at pains to point out which of 
those sections from a. 4 to 25 should apply in the case of special laws. The 
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second reason why this contention is untenable is that s. 29(2)(b) expressly provides 
that the remaining provisions of this Act shall not apply, the remaining provisions 
being other than ss. 3, 4, 9 to18 and 22 to which reference is made in the earlier part 
of the section. Therefore, the scheme of s. 29(2) seems to be this. Section 3 is 
made applicable to all special or local laws which prescribe a period of limitation 
for any suit, appeal or application. Sections 4, 9 to 18 and 22 also apply unless the 
special or local law expressly excludes their application. Sections other than those 
just mentioned would not apply unless the special or local law expressly provided 
for their application. Itis difficult to accept the contention that although s. 29 (2) (b) 
expressly precluded the application of s. 6, we must hold that s. 5 is applicable by 
reference to s. 3. 

The final argument advanced by Mr. Adarkar is that s. 5 applies to all appeals 
proprio vigore, and this argument is based upon the different language used by the 
Legislature in s. 3 and s. 5. Section 3 refers to “ period of limitation prescribed 
therefor by the first schedule”; s. 5 merely refers to “the period of limitation 
prescribed therefor”; and the argument advanced before us is that whereas 
8. 8 refers to the period of limitation which is to be found in the first schedule, s. 5 
applies to all laws which prescribe any period of limitation, and therefore according 
to Mr. Adarkar without any reference being made in any special or local law s. 5 
must of its own strength apply because the Legislature has made s. 5 applicable to 
all cases where periods of limitation are prescribed. In the first place, this argument 
runs counter to the ordinary canon of construction which one must apply in constru- 
ing a statute. When a statute speaks of a period of limitation prescribed, it can 
only mean prescribed by that statute itself. If the intention of the Legislature was 
to refer to the period of limitation prescribed by other laws, the Legislature would 
have expressly so mentioned. It is true that in s. 3 there is an express mention of 
the first schedule to the Limitation Act. But the mere fact that there is no such 
express mention in s. 5 does not and cannot lead to the conclusion that the Legisla- 
ture intended the limitation prescribed to be prescribed by any law other than the 
Limitation Act itself. The other reason why this argument cannot be accepted is 
that when we turn to a. 4, it also speaks of “ limitation prescribed " and not “ limita- 
tion prescribed by the first schedule,” and yet under s. 29 the Legislature had 
expressly to make s. 4 applicable when the period of limitation was prescribed by 
a special or local law. If Mr. Adarkar’s contention were right, then s. 4 as much 
as s. b would apply proprio vigore and it was not necessary for the Legislature in 
8. 29 to state that s. 4 would apply under certain circumstances. Therefore, in our 
opinion, unless the Legislature expressly makes s. 5 applicable, s. 5 does not apply 
when no period of limitation for that appeal is prescribed in the limitation Act and 
& special period is prescribed by a special law. The intention of the Legislature 
obviously was that an appellant must prefer the appeal within the period defined 
in thestatute, and if he fails to do so, the Court should have no power to condone the 
delay and admit the appeal under 8.65. We are conscious of the fact that this construc- 
tion may lead in some cases to considerable hardship, but that is more a matter for 
the Legislature than for us. There are various statutes to which our attention is 
drawn where the Legislature has applied s. b. On the other hand, there are statutes 
where 8. 5 has not been applied, and thia difference in different statutes clearly bears 
out what we have been suggesting, viz. that in some cases the Legislature wanted to 
bring about a strict adherence to the period of limitation prescribed by a particular 
statute and not to give discretion to the Court to enlarge that period under s. 5. 

No more startling result could have been brought about than what was in fact 
brought about in the case reported in Neelratan Ganguli v. Emperor*. In that case 
under the Emergency Powers Ordinance No. IL of 1932 the period of limitation 
was prescribed as seven days and it was contended before Rankin C. J. and Pearson 
J. that s. 5 should be applied in favour of the appellant who had preferred the appeal 
after the expiry of seven days, and with considerable hesitation that bench rejected 
that contention and held that s. 5 had no application, and the learned Chief Justice 
observed (p. 577): RI 


1 (1932) I. L. R. 60 Cal. 571. 
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..It is certainly somewhat alarming that limitation for so short a period as seven days 
should. not be one over which the High Court in a proper case should have any power of control 
or dispensation but it is necessary to bage our construction of the Ordinance and of the Limita- 
tion Act upon principle and it is not possible for us on the ground of hardship to give another 
meaning to the Ordinance. ” 
The same view of the law has been taken by the other High Courts. See Chheda 
Lal Jain v. Officer Commanding, Meerut}, Mittoor Moideen Hajee, Yn re?, and Syed 
Hasan Imam v. Brahmdeo Singh Therefore, in giving the construction to 8. 
29 which we are giving we find that we are taking the same view which, the other 
High Courts in India have taken. 

The result, therefore, is that we must hold that the appeal is outof time, that s. 5 
does not apply, and therefore we have no power to condone the delay on the part 
of the petitioners. Rule discharged. No order as to costs. 


Rule discharged. 


‘ t 





Before the Hon’ble Mr. M. C. Chagla, Ohief Justice, and Mr. Justice Gajendragadkar. 
KARFULE, LIMITED v. ARICAL DANIEL VARGHESE.* - 

Civil Procedure Code (Act V of 1908), Seo. 151—Court-fees Act (VIDI: of 1870) —Appeal to High 
Court compromised —Appellants! application for refund of couri-fees pasd on appeal —Whe- 
ther High Court has inherent jurisdiction to order such refund. 

An appeal to the Engh Court was compromised out of Court and the appellants applied 
to the High Court for refund of court-fees on the ground that ths appeal waa withdrawn 
before it was heard. On the question whether the High.Courb had inherent jurisdiction 
under s. 151 of the Civil Procedure Code, 1908, to order the refund :— 

Held, that the High Court had no jurisdiction to order the refund, of the court-fees which 
the appellanta were m law liable to pay. 

A Court has no power under s. 151 of the Civil Procedure Code, to circumvent the provi- 
sions of law. If the Legislature has cast a particular obligation upon a citizen, i6 18 not open 
to the Court under s. 151 to exonerate the citizen from that hability or to reduce the quantum 
of that liability. Law must be given effect to, and the Court cannot be a party to the,con- 
travention of that law by exercising its supposedly inherent powers under s. 151. 

Mohammad Sadiq Als Khan Nawab Mirza v. Saiyid Ali Abbas! and Firm Hari Ram v. 
H. O. Hay,’ differed from. 

Ohanamallapa Rachappa Hosmani v. Shrishaslappa Basalignappa Hosmani, dissented 
from. 

In the Mater of Kumud Nath Das Saha, Ahmed Ebrahim v. Government of Bombay," 
Vishnuprasad Narandas v. Narandas, Indu Bhusan v. Secy. of State," Chidambaram 
Ohetisar, In re.,^ In re, Kappini Gowder,! In re V. K. P. Oockalingam Ambalam v. Maung 
Tin, and In the Matter of Ohaube Munna Lal, referred to. 

' Ix a suit filed by one Arical Daniel Varghese (plaintiff) in the City Civil Court, 

Bn to recover a sum of money from  Karfule, Limited (defendants), 

intiff obtained a decree against the defendants. The defendants appealed, and 
the ibo Beh Court admitted the appeal on September 27, 1961. Before anything more 
could be done in the matter except the service of the notice of the appeal, the matter 
in dispute between the parties was settled out of Court and it was agreed that the 
defendants should withdraw the appeal. 

' The defendants then applied to the High Court for permission to’ withdraw the 

appeal and for refund of the court-fees paid by them on the appeal. 

The application was heard. i 


[4 
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J. H. Pandya, with Golwalla & Co., for the petitioner. 
V. S. Desat, for the State. 


, Cgaana C. J. This is an application for refund of court-fees. An appeal was 
preferred to this Court from a decree of the City Civil Court, and the appeal was 
compromised out of Court. The appellants have now applied for refund of court. 
fees, and the question is whether we have the jurisdiction to order the refund. 

Now, the only power of the Court to order a refund of court-fees arises from ss. 13, 
14 and 15 of the Bourne toss Act, and it is not disputed that the case of the appellant 
does not fall under any of these three sections. The contention put forward by 
Mr. Pandya is that we should exercise our inherent power under s. 151 of the Civil 
Procedure Code and order the refund. The refund is sought on the ground that the 
appeal was withdrawn before it was heard by this Court, and that the judicial 
machinery which functions when a litigant comes to this Court did not function 
fully ; and therefore, to put it in substance, the argument ia that the court-fees were 
not earned by Government and it is but just that a part of the court-fees should be 
refunded. The argument put that way is very attractive; but the question is 
whether we have the power to order refund under circumstances of the present case. 
Now, we think, as a general principle of law, it cannot be disputed that a Court-has 
no power under s. 161 to circumvent the provisions of law. If the Legislature has cast 
a particular obligation upon a citizen, it is not open to the Court under s. 151 ‘to 
exonerate the citizen from that liability or to reduce the quantum of that liability. 
Law must be given effect to, and the Court cannot be a party to the contravention of 
that law by exercising its supposedly inherent powers under s. 151. Therefore, if 
there was a legal obligation upon the appellant to pay the court-fees before they could 
prefer an appeal to this Court, the mere fact that the appeal was compromised out of 
Court and was withdrawn, and not heard by this Court, cannot exonerate the appel. 
ants from paying the court-fees, nor can they contend that they are liable to pay less 
court-fees than what the law lays down is the proper court-fees. Undoubtedly, the 
Court has, as we shall presently point out, exercised inherent jurisdiction under s, 151 
to order refund of court-fees in cases not covered by ss. 13, 14 and 16. But when we 
look at the principle underlying these cases, the principle is clear in all of them. 
There may be cases where a litigant pays court-fees which he is not liable to pay under 
the Court-fees Act. The payment may be made either by inadvertence, oversight or 
mistake. Under these ciroumstances, the Court orders the revenue authorities to refund 
either the whole of the court-fees or the excess which was more than what the law 
required. But the principle which is clearly deducible from these cases is that, as 
there was no legal obligation to pay the court-fees or the excess which was paid by the 
party, the Court orders, in substance, the law to be carried out, and not to increase the 
iability upon the litigant. But this principle cannot be extended in support of a 
litigant who has paid the court-fees for which, in law, he was liable, but who, because 
of certain circumstances, feels that equitable considerations require that he should 
not be asked to pay either the full court-fees or part of the court-fees. If once this 
principle is understood and appreciated, then the large number of decisions which 
were cited at the bar become perfectly clear. 

The case most strongly relied upon by Mr. Pandya is Mohammad Sadiq Ali Khan 
Nawab Mirza v. Saiyid Ali Abbas'. In that case, a refund was ordered because the 
Court took the view that the appeal in that case was wholly unnecessary. Now, the 
facts in that case aro not stated, and we are not able to judge as to why a particular 
appeal in that case was wholly unnecessary. But even so, in our view, this case 
goes beyond the principle which, we think, is the right principle, and, with respect, 
we do not agree with the view taken by the Lucknow High Court. If an appellant 
chooses to file an appeal which ultimately turns out to be unnecessary, he is bound to 
pay the court-fees which the law requires him to pay. That is not a case where he 
pays court-fees which he was not legally liable to pay. Then the other cage is In 
the matter of Kumud Nath Das Saha.” That is a case which falls within the principle 
we have enunciated, because the Calcutta High Court points out that it was a case 
of obvious injustice as the appellant had paid court-fees in excess of the legal require- 
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ments. The third decision on which Mr. Pandya places reliance is a judgment of a 
single Judge of the Lahore High Court reported in Firm Hari Ram v. H. O. Hay’. 
That was & case where the Court held that the two lower Courts had not decided the 
case on merits, and, therefore, ordered a remand. Now, this case did not strictly 
fall under O. XLI, r. 33, and, therefore, s. 13 of the Court-fees Act strictly had no 
application. But the Lahore High Court took the view that the case was analogous 
to one which fell within s. 13, and, therefore, made an order for refund of court-fees. 
With respect, in our opinion, the decision is not & correct decision, because, if the 
Court has to give effect to s. 13, it must give effect to the provisions of that section as 
framed by the Legislature. It is not open to the Court to legislate and to extend the 
principle of s. 13 to other analogous cases. Section 13 is strictly confined to a case of 
remand under O. XLI, r. 33, and it is not open to the Court to say that, although 
the Legislature decided that the court-fees should be refunded only in a case where a 
remand is ordered under O. XLI, r. 33, the Court should order refund in other cases of 
remand similar to orders of remand under O. XLI, r. 33. 


Then we have two cases of the Bombay High Court. One is a case reported in 
Ahmed Ebrahim v. Government of Bombay®. That was a judgment of a divisional 
bench consisting of Mr. Justice N. J. Wadia and Mr. Justice Divatia. In that case, 
the petitioner had paid court-fees in respect of certain property situated in England, 
and it was clear that he was not liable to pay court-fees in respect of that property. 
This was a case where the petitioner had applied for a succession certificate under 
8. 380 of the Indian Succession Act. On those facts, the Court came to the conclusion 
that the ignorance of law on the petitioner’s part did not prevent the Court from 
exercising its inherent power under s. 161 of the Civil Procedure Code, as it was clear 
that the certificate was infructuous for the purpose for which it was obtained and that 
the petitioner was entitled to a refund of the amount paid by him by mistake or 
inadvertence. Therefore, it was a case of mistake or inadvertence, and there was no 
legal liability upon the petitioner to pay court-fees for a succession certificate in 
respect of property situated in England. Then there is a more recent judgment re- 
ported in Vishnuprasad Narandas v. Narandas? to which my brother Mr. Justice 
Gajendragadkar wasa party. The plaintiff in that case had paid ad valorem duty 
in a suit for partition. After the suit was filed, a decision was given by & full bench 
of this Court that in a partition suit ad valorem duty was not payable, but what was 
payable was a fixed fee under sch. TT, art. 17, cl. (vit), of the Court-fees Act. In view 
of that decision, the division bench held that there was no liability upon the plaintiff 
to pay ad valorem fees, and, therefore, ordered & refund. Here again, there is a 
clear case where there was no legal liability, as determined by this Court, upon the 
plaintiff in a partition suit to pay the fees which he had paid. 

Turning to the other High Courts, we have a decision of the Caloutta High Court 
De in Indu Bhusan v. Secy. of States. The Caloutta High Court has emphati- 
cally asserted the principle that a. 151 does not confer any new power on the Court 
and that the inherent power under s. 151 should only be exercised when the Court 
comes to the conclusion that fhere has been a mistake by a litigant and the Govern- 
ment should not be permitted to profit by the mistake of the litigant. They have also 
laid down the principle that the Court cannot exonerate a litigant from an obligation 
imposed upon him by statute. The same principle is enunciated in Chidambaram 
Oheitiar, In re^, which was a case of withdrawal of appeal; and in In re Kappins 
Gowder* which was a case of compromise of appeal, as in the present case. Then we 
have a full bench decision of the Rangoon High Court in In re V. K. P. Chockalingam 
Ambalam v. Maung Tin’, which follows the principle laid down in Indu Bhusan 
v. Secretary of State. The decision in In the matter of Chaube Munna Lal? also lays 
down the same principle, and in that case it was held that the power of the Court under 
8. 151 is exercised because the court-fees had been paid by inadvertence. Mr. Justice 
Bavdekar in Chanamallapa Rachappa Hosmans v. GShrishadappa Basalingappa 
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Hosmani' ordered refund of court-fees under s. 151 of the Civil Procedure Code, 
holding that the Court had inherent power to grant refund of court-fees irrespective 
of any limitation, and that each case must be judged upon its own merita. that 
particular cage, the learned Judge took the view that, as the appeal was withdrawn 
at the time of admission, the Court should order refund of court-fees, and the learned 
Judge felt that applications to withdraw hopeless appeals should be encouraged as it 
would save unnecessary litigation. Now, we are entirely in agreement with the 
view of the learned Judge that unnecessary litigation should be discouraged. But, 
with respect, we do not agree with him that it is for the Court to give effect to that 
principle by really legislating contrary to the provision of the Court-fees Act, and, with 
very great respect, we do not think that the case which came before him was a case 
where the inherent power of the Court could have been exercised under s. 151. 

Before we dispose of this matter, we would like to say that Government should 
realise the very great desirability of encouraging litigants not to indulge in unneces- 
sary litigation and of putting an end to such litigation as soon as possible. One of 
the ways of doing this is to induce litigants to withdraw suits or appeals, or to com- 
promise suits or appeals ; and one way of helping them to do so is by tempting them 
by the return of court-fees. We find that this policy has been given effect to in 
various pieces of legislation. Section 73 of the Presidency Small Cause Courts Act, 
s. 11 (1) of the Bombay City Civil Court Act, rr. 14 (4) and 15 (3) of the Bombay 
Rents, Hotel and Lodging House Rates Control Rules, 1948, all give effect to this 
principle. Government have also framed rules under a. 11 (2) of the City Civil Court Act, 
wherein a refund is ordered when compromises are effected in the City Civil Court, 
and the refund is regulated by the stage at which the compromise is brought about. 
It is only in the Court-fees Act that we find a complete omission to give effect to this 
principle. We would, therefore, strongly recommend to Government that they ought 
to amend the Court-fees Act and bring it into line with the other Acts to which we 
have just drawn attention. But pending the amendment of the Court-fees Act, we 
would suggest to Government that they have ample power under s. 35 of the Act 
to refund court-fees, and they could instruct the revenue officers to accede to the 
applications of litigants for refund when they find that the applications fall within 
their own policy as enunciated by them in the Acts to which reference has been made 
and also in the rules which have been made under s. 11 (2) of the City Civil Court Act. 
The result, therefore, is that this application fails and the rule is discharged. 


No order as to costs. 
Rule discharged. 


Before Mr. Justice Bhagwati and Mr. Justice Dixit. 
BAI RAMLAXMI RANCHHODLAL v. THE BANK OF BARODA, LTD.* 
Indian Registration Act (X VI of 1908), Secs. 49, proviso ; 17(1)—Unregtetered deed of partition — 
Whether such deed can be received in evidence to prove fact of partition—‘‘ Collateral transactyon, ” 
what ts, 

The partition of immovable property belonging to a joint Hindu family which requires 
to be effected by a registered instrument and is not so effected will be inadmissible in evidence 
under the main provisions of s. 49 of the Indian Registration Act, 1908, but the partition, 
ie. the severance of joint status, which is not required to be effected by a registered instru- 
ment, will be a collateral transaction, evidence of which can be admissible under the proviso 
to s. 49 of the Act notwithstanding the fact that it is not so effected. Therefore an un- 
registered memo of partition can be received as evidence of the collateral transaction in 
the shape of proving the fact of partition. 

The expression “ collateral transaction " in the proviso to s. 49 of the Indian Registration 
Act 18 used not in the sense of an ancillary transaction to a principal transaction or a subsi- 
diary transaction to a main transaction. The transaction as recorded would be a parti- 
cular or specific transaction. It would be possible to read in that transaction the purpose 
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of the transaction and a collateral purpose; the fulfilment of that collateral purpose would 
bring into existence à collateral transaction, a transaction which would be a part and parcel 
of the transaction but nonetheless a transaction which runs together with or on parallel 
lines with the same, 
Narmadabos v.: Rupsing,! followed. 
Rudragouda v. Basangouda,? Rajangam Ayyar v. Rajangam Ayyar? and Tribhovan 
Hargovan v. Shankar Desai,‘ referred to. 


Onn Chunilal Jamnadas and his five sons, Vadilal, Jesangbhai, Dahyabhai, Ran- 
chhodlal and Achratlal, were members of a joint and undivided Hindu family. The 
family had descended from one Govardhandas. Govardhandas had two sons Manik- 
lal and Laldas. Laldas died without leaving any issue surviving. Maniklal had two 
sons Jamnadas and Bolakhi. Bolakhi also died without leaving any issue surviving. 
Thé joint family owned considerable moveable and immoveable properties of the 
aggregate value of over Rs. 6,00,000. The title deeds in respect of some of these 
immoveable properties were in the name of Laldas Govardhandas as also in the name 
of Bolakhi Maniklal. Chunilal Jamnadas was at all relevant times the father and 
the manager of the joint Hindu family consisting of himself and his five sons. An 
ancestral business in money-lending and jewellery was carried on in the name of 
Manilal Govardhandag. Thetamily had also floated a limited company in the name of 
the Hindustan Oil Mills Company, Ltd., of which .Chunilal Jamnadas & Co. were the 
managing agents, the joint family owning a ten annas share and an outside partner own- 
ing asix annasshare in that managing agency firm. This business of managing agents 
was looked after by Chunilal Jamnadas and Achratlal: Out of the five sons of 
Chunilal Jamnadas, Vadilal had started his own independent sarafi business in the 
year 1916. The family, however, continued joint and all the properties, moveable and 
immoveable, including the above businesses, were owned by them as members of the 
joint and undivided Hindu family. In October 1920 the parties thought of partition- 
ing the properties of the family: Dahyabhai took over the good-will of the Bombay 
and Ahmedabad firm of Manekohand Govardhandas with effect from Kartak Sud 
B. Y. 1977 for a, consideration of Rs. 21,101. On December 16, 1920, i.e., Magsar 
Sud 5 S. Y. 1977 a memo of partition was recorded and signed by the parties. This 
was, however, a partial partition of the properties belonging to the joint family. 
Certain properties continued to be joint and certain adjustments of accounts remain- 
ed to be made, and on April 19, 1922, i.e. Chaitra Vad 8 S. Y. 1978, another memo of 

rtition was recorded between the parties. The first memo of partition was signed 
bs Chunilal and his five sons and at the foot of that an endorsement was made by one 
Rapurchand Gopalji to the effect : 
“ "The partition as above has been made in my presence. ” 


Ranchhodlal died after this first memo of partition was recorded on December 11, 
1921, leaving him pd his widow Ramlaxmi (plaintiff) and two daughters. 
When the second memo rtition came to be recorded, the signature of Ranchhodlal 
could not be obtained Ad therefore Ramlaxmi, his widow, signed in his place and 
stead : 
* Signed Parekh Rancbhodlal Chunilal Daskhat his widow Bai Ramlaxmi Dahyabhai 
Daskhat self.” 
Even by the time this second memo of partition was recorded certain adjustment 
remained to be made and Kartak Sud 8 S. Y. 1978 was fixed for the complete working 
out of the partition. The managing agency firm of Chunilal Jamnadas & Co. appears 
s i iie continued and it continued to manage the affairs of the Hindustan Oil 
mpany, Ltd., though the share in the commission which was enjoyed by the 
jomt ra ily was divided between Chunilal Jamnadas and his five sons in certain 
propo oa Achratlal was to devote all his attention to the management of this 
usiness and he was therefore given four annas more share than the other members 
of the family by way of his remuneration for the same. In about February 1923 the 
plaintiff started living separately in the Chocawala Dehla, referred to hereinafter 
as the suit property, along with her two daughters, food grains were purchased for 
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her, repairs were effected to this property, Municipal taxes and insurance premia were . 
paid in regard to the same, various expenses used to be incurred for the vyavahar, 
ie. the social and other expenses, and all these were debited in the account of 
Ranchhodlal which was maintained in the books of account of Manekchand Govar- 
dhandas which continued to be written even after December 16, 1920. After Samvat 
Year 1978 besides the individual accounts of the several members of the family & 
Majora account was also opened and through this Majora account various adjust- 
ments in the accounts of the respective members of the family were made from time to 
time. 

The firm of Chunilal Jamnadas & Co. came into financial difficulties, the affairs of 
the Hindustan Oil Mills Company, Ltd., were in’a bad plight and Chunilal Jamnadas & 
Co. addressed letters to the Bank of Baroda, Ltd. (defendant), on January 19, 1924, 
and February 11, 1924, for a loan of Rs. 60,000, on equitable mortgage of immoveable 
properties. These letters were addressed by both Chunilal Jamnadas and Achratlal. 
The loan was sanctioned on February 13, 1924, a promissory note for Rs. 60,000 
was executed by Chunilal Jamnadas and by Achratlal and on March 6, 1924, title 
deeds of certain immoveable properties including the suit property were handed over 
by Chunilal Jamnadas to the Bank of Baroda. In so far, however, Chunilal Jamna- 
das deposited these title deeds with the bank, representing that he was the sole 
owner of these properties and that they had descended upon him as such. The bank 
was put upon ilio inquiry by reason of the fact that some title deeds were in the name 
of Laldas and some were in the name of Bolakhi Manickchand, and Chunilal Jamna- 
das in fact made a déclaration on a stamp paper on March 22, 1924, to the effect 
that he was the sole heir of the deceased Bolakhi and Laldas Govardhandas. It was 
on the strength of this representation by Chunilal Jamnadas that the bank advanced 
the sum of Rs. 60,000 to the firm of Chunilal Jamnadas & Co. and the security for 
the repayment of the amount inter alia was itnmoveable properties which were thus 
equitably mortgdged by Chunilal Jamnadas himself with the bank. The firm of 
Chunilal Jamnadas & Oo. did not improve their financial position and Achratlal 
managed to obtain from the bank in about April 1925 the title deeds of two properties 
out of those which had been thus equitably mortgaged by him with the bank under 
the pretext that those title deeds were required for the purpose of partition amongst 
the members of the family. After obtaining those title deeds he created a charge and 
gave a possessory mortgage of those properties in favour of Thakorlal Chimanlal 
Munsha for Rs. 17000 on May 22, 1925, and in favour of Shah Sobhagchand Girdhar 
for Rs. 8000 on April 12, 1926. 

Miscellanceous Application No. 211 of 1925 was thereafter filed in the Court of the 
District Judge at Ahmedabad to take into liquidation the Hindustan Oil Mills Com- 
pany, Ltd., and an order was made to carry the millsinto liquidation. .The claim of 
the Bank as the secured creditors in respect of the properties of the Hindustan Oil 
Mills Company, Ltd., which were equitably mortgaged was sanctioned by the District 
Judge. Those properties were realised by the liquidator, payments weremade by the 
liquidator to the bank and there remained due to the bank a sum of Rs. 35,742-5-6 
out of the loan which had been granted to Chunilal Jamnadas & Co. as afore- 
said, molusive of interest up to August 30, 1928. Chunilal Jamnadas had died on 
October 19, 1925, and the bank on August7, 1928, filed a suit for the recovery of this 
sum of Rs. 35,742-5-6 and realisation of the mortgage security which consisted inter 
alia of the suit property against Jesangbhai Chunilal, Déhybhai Chunilal, Achratlal 
Chunilal and Vadilal Chunilal, the sons of the deceased Chunilal Jamnadas, Bai 
Mahalaxmi widow of Chunilal Jamnadas and Bai Ramlaxmi the widow of the deceas-. 
ed Ranehhodlal for the realisation of the mortgage security. Jesangbhai, Dahybhai, 
Aohratlal and Vadilal were impleaded as party defendants to the suit as the heirs of 
Chunilal Jamnadas. The widow of Chunilal Jamnadas was impleaded because she 
was the widow, the widow of Ranchhoddal was impleaded because she was residing 
in the suit property. Prior to the filing of this suit the bank had given registered 
notices to defendants Nos. 1 to 5, i.e. the four sons and widow of Chunilal Jamna- 
das, to pay up the amount but to no effect, and in the suit which was thus filed for the 
realisation of the mortgage security the relief which was prayed for was for a decree 
for recovering’ the dues of the bank by sale of the houses of the sole ownership,: 
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possession and enjoyment of the deceased Chunilal Jamnadas inclusive of the suit 
property giving to the bank an equitable mortgage and subject to the charges in 
favour of Thakorlal Chimanlal Munsha and Shah Sobhagchand Girdhar. If there 
was a deficit found due to the bank after the sale proceeds were realised, the further 

rayer was for & deoree to recover the same from other properties of the deceased 

hunilal Jamnadas. In the particulars of the properties which were thus equitably 
mortgaged the propertiés were described as having been given in equitable mortgage 
by Chunilal Jamnadas of his sole possession and enjoyment situated in Sankadi 
Sheri, Lakda Pole, by depositing these documents and title deeds with the bank. 
Bai Ramlaxmi filed a written statement in this suit contending thatshe was not an 
heir of the deceased Chunilal Jamnadas, that the suit property was not of the sole 
ownership, possession and enjoyment of Chunilal Jamnadas, that neither Chunilal 
Jamnadas nor Achratlal nor anybody else had any right to mortgage it or give it to 
anybody in any other manner and that therefore the bank did not acquire any in- 
terest in the same. A further plea was also taken by Bai Ramlaxmi that a partition 
of the joint family properties had already been effected on December 20, 1920, and 
that from that time her husband Ranchhodlal had no property joint with Chunilal 
Jamnadas or his other sons, that the division by metes and bounds was finished on 
Chaitra Vad 8 Samvat Year 1980, i.e. April 19, 1922, and since then all moveable and 
immoveable properties which fell to the share of Ranchhodlal were of her sole owner- 
ship, possession and enjoyment and neither Chunilal Jamnadas nor Achratlal or 
anybody else had any right in the same. She, therefore, contended that the bank 
was not entitled to any relief against her and against the suit property 

The trial Court negatived her contentions and she had to file an appeal against the 
decision of the trial Court, being appeal No. 207 of 1931. The appeal came to be 
heard by Rangnekar Ag. C. J. and Tyabji J. and on July 13, 1936, a judgment 
was delivered by Rangnekar, Ag. C. J. The appeal Court held that even though 
according to the judgment which was delivered by the learned trial Judge Bai 
Ramlaxmi had failed to justify her possession, it was difficult to see how she would 
be one of the persons who would be interested in the equity of redemption or in the 
mortgage security or against whom the plaintiff-mortgagee would be entitled to ask 
any relief in the suit. The decree passed against her by the trial Court was, therefore, 
set aside and the suit against her was dismissed. The decree passed against the other 
defendants, i.e. the four sons and the widow of the deceased Chunilal Jamnadas, was 
allowed to stand. but in place and stead of the decree which had been passed by the 
lower Court against them which was characterised by the learned Judges as not having 
been properly drawn up, they passed the usual preliminary mortgage decree in proper 
form as on an equitable mortgage declaring in the first instance that the properties 
therein mentioned inclusive of the suit property were equitably mortgaged to the 
bank by the deceased Chunilal Jamnadas as belonging to him. 

The decree absolute for sale was passed and in execution of that decree the bank 
was declared the purchaser of the suit property at the auction sale as the highest 
bidder thereof. That auction sale was held some time in August 1941 and the sale 
certificate was issued to the bank on September 7, 1041. After obtaining the sale 
certificate the bank wanted to take possession of the property from Bai Ramlaxmi 
but she obstructed the bank in taking possession thereof, with the result that the 
bank made an application No. 524 of 1941 under O. X XT, r. 97, of the Civil Procedure 
Code; for removing the obstruction. Ramlaxmi contested this application, but the 
Court held that her possession was not bona fide and ordered that the bank. should 
be placed in possession after removing the obstruction. This order was made by the 
Court on April 18, 1042, and on April 20, 1942, Ramlaxmi filed the present suit 
under O. XXI, r. 103, of the Civil Procedure Code, for a declaration that the order 
dated April 18, 1942 was not legal, proper and just and the bank had no right to get 
possession from her and she had a right or claim to continue in its possession and for 
further and other reliefs. : 

In the plaint which she filed in this suit Ramlaxmi, the plaintiff, alleged that her 
husband Ranchhodlal and herself were in adverse possession within the knowledge 
of the bank and had also by written assertions claimed exclusive titlein thesuit pro- 
perty since about 14 years and even before that and so had become owners of the suit 


1952.] RAMLAXMI t. BANK OF BARODA (A.C.J.) 671 


property by adverse possession. She further alleged that in 1920 and 1922 A. D. 
there was a partition in the joint family as a result of which partition the suit pro- 
perty had fallen to the share of her husband Ranchhodlal and so as his heir she had a 
right of ownership over the same.” She thus claimed to be the owner of the property 
by adverse possession as also by reason of the partition and prayed for the declaration 
above mentioned against the bank. 

The bank filed its written statement in the suit contending that Chunilal Jamnadas 
and his,sons were members of a joint and undivided Hindu family, that Chunilal 
Jamnadas was the karta and manager of the family, that the suit property was one of 
the properties belonging to the joint family, that the said Chunilal Jamnadas had 
mortgaged the same it being joint family property to secure the repayment of the sum 
which had been advanced by the bank to the joint family business of Chuni- 
lal Jamnadas, that the decree which was passed by the trial Court in the suit filed in 
1928 (being suit No. 1188 of 1928) was passed on the basis that the suit property being 
joint family property Chunilal Jamnadas had a right to mortgage it, that the High 
Court in appeal No. 207 of 1931 had confirmed the decree against the mortgaged pro- 
perty, that the Bank had in execution of the decree purchased the suit property in 
auction through the Court and that by reason of the sale certificate issued in its 
favour it had become the owner of all the right, title and interest of the defendants 
in suit No. 1188 of 1928 in the suit property and had thus become entitled to get the 
possession thereof, that the Court hearing the Miscellaneous Application No. 528 of 
1941 had after hearing the plaintiff ordered the removal of the obstruction which she 
had created and that therefore the plaintiff was not entitled to any relief as claimed. 

The bank further denied the allegations and contentions in regard to adverse posses- 
sion and partition as they had been put forward by the plaintiff and denied that the 
: plaintiff was entitled to any relief against it. 
On these pleadings the lower Court framed the following three issues :— 
(1) Is it proved that there was partition between Ohunilal and his son Ranchhod in 1920 
as alleged ? 
(2) Ifso, is it proved that the suit proper ty had come to the share of the plaintiff's husband 
by such partition? and 
(3) Is it proved that the plaintiff has become the owner of the suit property by continuous 
and adverse possession for more than 12 years before suit as alleged ? 
The lower Court after considering the evidence, oral as well as documentary, which 
was led before it, recorded its findings in the negative with regard to each of thése three 
issues. In regard to the memo of partition which was recorded on December 16, 
1920, the lower Court was of the opinion that it was a deed of partition and not being 
registered was inadmissible in evidence. In regard to adverse possession also, the 
Court held that the bank was claiming as the equitable mortgagee of the suit property 
and there could be no adverse possession by Ranchhodlal and the plaintiff against the 
bank. The lower Court consequently dismissed the plaintiff’s suit with costs and 
ordered the memo of partition, which was exh. 5711 before it, to be impounded and sent 
to the Collector for dealing with it according to law, for want of necessary stamp and 
registration. . 
The plaintiff appealed to the High Court. i 


S. M. Shah, with K. T. Pathak, for the appellant. 
B. Q. Thakore, with Baburao K. Mehta, for the respondent. 


BuaawaTI J. [His Lordship, after narrating facts and holding that the memo of 
partition exh. 57/1 dated December 16, 1920, required registration under s. 17 (1) 
of the Indian Registration Act and, was, therefore, inadmissible in evidence for want 
of registration, proceeded: ] When this line of attack was not available to the 
plaintiff, it was sought to be argued that even though the document Exh. 57/1 could 
not be received as evidence of any transaction affecting the suit property, it would 
certainly be available to the plaintiff, even though unregistered, as evidence of a 
collateral transaction not required to be effected by & registered instrument within 
the proviso to 8. 49 of the Indian Registration Act for the purpose of proving the fact 
of partition. It was urged that if in fact a partition had been effected between the 
members of the joint family on December 16, 1920, there was a severance of joint 
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status between the members of the family. Chunilal Jamnadas then ceased to be 
the manager or karia of the joint family and to represent the other members of the 
joint family in all transactions affecting the immoveable properties belonging to the 
joint family and that therefore when he created an equitable mortgage inier alia 
of the suib property in favour of the bank on March 26, 1924, he had no right or autho- 
rity to mortgage the right, title and interest of the other members of the joint family 
in the suit property. If that was so, the bank would only acquire by reason of the 
creation of the equitable mortgage in its favour as and by way of security the right, 
title and interest of Chunilal Jamnadas in the suit property. Whatever s 
title and interest the other members of the joint family had acquired in'the suit Le 
perty as on & severance of joint status would not be affected by any purported d. 
therewith by Chunilal Jamnadas and Ranchhodlal and after his death his heir tho 
plaintiff would as a tenant-in-common with the other members of the erstwhile j oint 
family be entitled to possession of the suit property and such possession enjoyed by 
the plaintiff would be enough to establish her right to relief in this suit. 

Two objections were however urged against this contention which was put forward 
on behalf of the plaintiff. The one was that this contention was not set out in the 
plaint nor was-it the subject-matter of any issue nor had it been urged in the 58 
grounds of the memo of appeal which had been presented before this Court. It is 
no doubt true that the plaintiff based her claim merely on the first memo of partition 
contending that the suit property was allotted exclusively to the share of her deceas- 
ed husband Ranchhodlal and came to be owned by him and thereafter his heir the 
plaintiff and that therefore her possession was the possession of an owner which could 
not be disturbed by the order complained against. No alternative plea of this type 
was ever thought of by the draftsman of the plaint and it was only for the firat time when 
this appeal was being argued before us that such a plea was sought to be resorted to. 
This criticism is no doubt true. When the plaint came tobe drafted, the draftsman 
of the plaint had not thought of this position at all. When the suit came to be heard 
by the lower Court nobody thought of this position again. The memo of partition 
was rightly rejected by the Court as inadmissible in evidence for want of registration 
and the lower Court came to the conclusion that in the absence of the memb of parti- 
tion the plaintiff could not establish her right to the suit property. The plaintiff's 
suit was dismissed by the lower Court on that basis, and the main burden of the song 
in the memo of appeal also was that this memo of partition did not require registra- 
tion and was therefore wrongly exoluded by the Court. Even the arguments before 
this Court proceeded on this basis that the memo of partition was a record of a past 
partition. Inspite of all these circumstances, however, we are of the opinion that it 
would be open to the plaintiff to rely upon this alternative ground as it would follow 
as a matter of legal consequence from the proved fact, viz. that there was a partition 
effected between the members of the joint family on December 16, 1920. 

We may at this stage as well consider what is the scope of the suit under O. X XT, 
r. 103, of the Civil Procedure Code... Order X XI, r. 103, of the Code, provides that : 

' * Any party not being a judgment-debtor against whom an order is made under rule 98, 
rule 99 or rule 101 may institute a guit to establish the right which he claims to the present posses - 
sion of the property ; but, subject to the result of such suit (1f anv), the order shall be conclusive. ” 
The suit is evidently for the purpose of establishing the right which the plaintiff 
claims to the present possession of the property. This right may,be established by-the 
plaintiff in any manner whatever available to him. He may do it by establishing that 
under the terms of a deed of partition he is entitled to the possession of the property 
as the sole owner thereof. He may also establish the claim to the present possession 
of the property in his right as a tenant-in-common with the judgment-debtor. He 
may establish the right to the present possession of the property by any other vestige 
of title which he may have acquired in that property. The question i$ what is the 
plaintiff's claim to the present possono of the property, not whether he is the sole 
owner of the property. The sole ownership of the property as falling to the share of 
Ranchhodlal by virtue of the partition dated December 16, 1920, was no doubt the 
only ‘count on which this plea of the plaintiff was sustained in the plaint which she 
filed. That would not, however, be sufficient to prevent the paintiff if she could 
establish her claim to the present possession ‘of the property as a tenant-in-common 
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with the other members of the joint family from doing so, and in our opinion she 
should not be prevented from urging this contention if it is open to her, provided how- 
ever that it can be taken up by her in this Court even at this late stage without any 
prejudice to the interest of the bank. That this is the true construction of.O. XXI, 
r. 103, is borne out by a judgment of Mr. Justice N. J. Wadia reported in Krishnarao 
v. Ghaman where the learned Judge held that : 

“The scope of a suit under r. 103 of Order XXI, Civil Procedure Code, filed to contest an 

order made under either r. 98, or r. 99, or r. 101, is not the determination of the mere question. 
of possession of the parties concerned but the establishment of the right or title by which the 
plaintiff claims the present possession of the property, ” 
The learned Judge adopted this as a quotation from the decision in Unni Moidin 
v. Pocker*. In regard also to the pleadings in the mofussil it has been recognised 
that they are not always artistically drawn and they should not be construed too 
strictly. If it is open to the party on the admitted facts to rely upon æ particular 
contention, it would be open to the Court toallowit to do so, and we can do no better 
in this behalf than quote the observations of their Lordships of the Privy Council 
in Karam Chand v. Ahmad Aziz Ahmad? : 

“ The object of pleading is to give fair notice to each party of what his opponent's case is, 
and therefore where a plaint is martistically drawn and seeks to rest a justifiable clam upon an 
unjustifiable basis, it cannot, by its form, be said to be prejudicial to the defendant, if the Court, 
on the deduction from all the documenta read together with the oral evidence, decrees the plain- 
tiff’a claim. ” : 

These observations of their Lordships of the Privy Council are sufficient warrant for 
us to allow the plaintiff to take up this alternative plea even at this late stage if we 
can allow her to do so without any prejudice to the interest of the bank. 

The other objection which was urged against this contention of the plaintiff was 
that it would cause great prejudice to the interest of the bank if the plaintiff were 
allowed todo so. It was urged by Mr. B. G. Thakore that this was not the subject- 
matter of the pleadings or any issue or the evidence which was led by the plaintiff in 
support of her claim, and that if this had been pleaded in the first instance in the plaint, 
the bank would have adduced evidence in this behalf and would have moreover 
taken up a contention which was available to it under s. 41 of the Transfer of Property 
Act. In regard to the bank leading evidence on this point, it may be observed that 
there is nothing in that contention. Evidence was led on behalf of both the parties 
in regard to the partition and what the plaintiff is seeking by urging this alternative 
contention is that even if the memo of partition be not available to her by reason of 
the want of registration thereof to prove that on a partition of the moveable and 
immoveable properties belonging to the joint family the suit property came to the 
share of her deceased husband Ranchhodlal, the deed of partition should be available 
to her to prove a collateral transaction of partition, i.e. severance of joint status which 
the law does not require to be effected by a registered instrument. Within the terms 
of the proviso the fact of partition could be proved though the details of that partition 
could not be proved by her for want of registration of the memo of partition. That 
being the position, it could not be urged that any evidence which ought to have been 
led was not led or was not open to the bank to lead in the Court below. If there was 
any evidence which would go to contradict the fact of partition, it was certainly open 
to the bank to have led it in the trial Court. No further evidence remained to be led 
which it did not lead before the Court below by reason of this alternative contention 
not having been taken up by the ove! in her plaint. In regard to the applica- 
bility of s. 41 of the Transfer of erty Act also that plea was open to the 
bank to take in the lower Court if it had been so advised. Whether the deceased 
Ranchhodlal, and after his death his widow the plaintiff, were in possession of the suit 
property as sole owners thereof or as tenants-in-common with the other members of 
the erstwhile joint family, the title deed of the suit property was at the relevant 
date or dates in the possession of Chunilal Jamnadas. No mutation of names had 
been effected in the Conservancy Register of the Municipality at Ahmedabad right 
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up to 1925 and Chunilal Jamnadas oreated an equitable mortgage inter alia of the suit 
property in favour of the bank by representing himself as the sole owner of the suit 
property. If these circumstances were such as to create any right in the 
bank under s, 41 of the Transfer of Property Act, the bank ought to have been advis- 
ed to plead the same in the written statement which it filed in answer to the plaintiff's 
claim. No better or worse right could have been contended for in answer to the 
plaintiff's claim under s. 41 of the Transfer of Property Act by reason of this alterna- 
tive plea than what was available to the bank in answer to the plaintiff’s claim based 
on the sole ownership in the suit property having been obtained by the deceased 
Ranchhodlal under the memo of partition dated December 16, 1920. If the 
bank was notadvised to take this plea under s. 41 of the Transfer of Property Act in 
answer to the plaintiff's claim as it stood formulated in the plaint, no prejudice can 
be caused to the interest of the bank if we allowed the plaintiff to urge the alternative 
contention mentioned above, proving the fact of partition resulting in the severance 
of the joint status between the members of the family and the enjoyment of the suit 
property by her as tenant-in-common with the other members of the erstwhile joint 

amily. In regard to both these objections therefore we are of the opinion that they 
do not avail the bank and we would be right in allowing the plaintiff to urge this 
alternative contention of hers. 

In regard to this alternative contention of the plaintiff it was, however, urged by 
Mr. B. G. Thakore that what was sought to be proved was not permissible to the 
plaintiff having regard to the proviso to s. 49 of the Indian Registration Act. Mr. 
B. G. Thakore contended that not only the terms of the deed of partition could not be 
proved but also the fact of partition itself could not be proved by the plaintiff. Be- 
fore going to the authorities which have been cited before us at the bar in regard to 
this contention, we think that it would be useful to quote the summary of the posi- 
Aion in law which has been given in Mulla’s Registration Act, 5th edn., at page 53, 
under the heading “Change of Status". It is stated there: 

* An instrument of partition among members of a joint Hindu family dividing the family 

properties by metes and bounds requires registration. If it is not registered, it is inadmissible 
in evidence, having regard to sec. 49 to prove the tile of any of the parties to the instrument 
to any particular property, or to prove that any particular property has ceased to be joint. But 
is it admissible to prove an intention to become divided in status, in other words, to prove that 
the parties ceased to be joint from the date of the instrument? On this point there is a conflict 
of opinion, it being held in some oases that it ia, and in others that it is not. The former view 
geems consistent with the decision of the Privy Council in the undernoted case (Rajangam 
Ayyar v. Rajangam Ayyar!). " 
In the fopt note at p. 53 of this commentary where the cases are grouped showing 
thet the document is admissible to prove an intention to become divided in status, 
in other words, to prove that the parties ceased to be joint from the date of the instru- 
ment, we find noted the case decided by a division bench of our High Court in 
Narmadabas v. Rupsing*. The division bench there was constituted by Mr. Justice 
Barlee and Mr. Justice Sen and it may be noted that my brother Dixit was counsel 
for the appellant in that appeal. The contention which was urged by him before 
the Court prevailed and their Lordships held that an unregistered deed of partition 
is inadmissible in evidence in view of ss. 17 and 48 of the Indian Registration Aot 
to prove the terms of the partition, but it is admissible in evidence to prove the fact 
of partition in the legal sense of the term. Mr. B. G. Thakore, however, drew our 
attention to a decision of a division bench of our High Courtreported in Rudragouda 
v. Basangouda?. The division bench there was constituted by Mr. Justice Wassoo- 
dew and Mr. Justice Thakore and even.though it was obiter Mr. Justice Thakore 
expressed the following view : . 

“ Memoranda of partition, when unregistered, cannot be allowed to prove the fact of parti- 
tion or the terms of partition, neither of which is a collateral purpose, nor the fact that a severance 
in interest was oreated which also is not a collateral purpose. ” 

This was an expression of opinion which was contrary to the opinion of Mr. Justice 
Wassoodew who observed that: . 
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“The reference to arbitration for the purpose of division of the family property, even if 

unregistered, can be regarded aa constituting proof collateral of the fact that the parties intended 
to sever.” 
Much can be said in favour of the view which was taken by Mr. Justice Thakore. 
The point, however, which we have got to consider is what is a collateral transaction 
within the meaning of the proviso to s. 40 of the Indian Registration Act. The expression 
“collateral” transaction is used notin thesense of an ancillary transaction to a princi- 
pal transaction or a subsidiary transaction to a main transaction, The root meaning 
of the word “collateral” is running together or running on parallel lines. The 
transaction as recorded would be a particular or specific transaction. But it would 
be possible to read in that transaction what may be called the purpose of the transac- 
tion and what may be called & collateral purpose, the fulfilment of that collateral 
purpose would bring into existence a collateral transaction, a transaction which may 
be said to be a part and parcel of the transaction but nonetheless a transaction which 
runs together with or on parallel lines with the same. An obvious illustration of this 
is the transaction which is recorded in the memo of partition before us. The transac- 
tion therein recorded was a transaction of partition of the moveable and immoveable 
propertie belonging to the joint family. These properties were allotted to the shares 
of the respective members of the family. A partition was in faot effeoted by this 
document and that transaction took place under the terms of the document itself. 
The memo of partition thus required registration, and not being registered could not 
be admitted in evidence under the terms of s. 49 of the Indian Registration Act. 
There was, however, involved in this transaction itself a collateral transaction, viz. 
that of the severance of the joint status which transaction by itself did not require 
to be registered by any law for the time being in force. A severance of joint status 
could be effected under Hindu law in various modes, one of the modes being an un- 
equivocal expression of an intention to separate. A partition could be effected orally 
as well as by a written document, and it would be open to a party to prove that there 
was a partition or severance of joint status effected between the parties without its 
being effected by a registered instrument. A partition, i.e. severance of joint status, 
thus would be a collateral transaction, and would certainly fall within the proviso to 
s. 49 of the Registration Act. The partition of immoveable property belonging 
to the joint-family which requires to be effected by a registered instrument would be 
inadmissible in evidence under the main provisions of s. 49 of the Registration Act, 
but the partition, i.e. the severance of joint status, which is not required to be effected 
by & registered instrument, would bea collateral transaction, evidence of which would 
certainly be admissible under the proviso to the section, and the memo of partition 
which was inadmissible for want of registration would certainly be admissible to prove 
the fact of such partition. With respect, therefore, we are notinclined to accept the 
opinion of Mr, Justice Thakore and would prefer to follow the view expressed in 
Narmadabat v. Rupsing', which, as already observed before, has been approved 
of and is in accordance with the decision of the Privy Council in Rajangam Ayyar 
v. Rajangam Ayyar*, 

Mr. B. G.:Thakore also drew our attention to a decision of Mr. Justice Sen sitting 
as a single Judge reported in Tribhovan Hargovan v. Shankar Desai?. In that case 
an unregistered sale deed of property valued at less than Rs. 100 had been executed 
-and it could not be used in evidence by the party for proving his title to the property. 
The transfer of property had taken place by delivery of the same to the purchaser 
and the purchaser sought to prove his title to the property by referring to the unre- 
gistered document as explaining the character of the possession thereof by him. 
It was held that in such a case the sale-deed could not be admitted under the proviso 
to s. 49 of the Indian Registration Act to prove that the delivery was in respect of 
the sale transaction. He could base his case on the transfer in his favour having 
taken place by delivery of the property, and if that availed him all well and good, 
but the nature and character of that possession could not be explained by him by 
having resort to the unregistered sale deed. This case so far as it goes is against 
the contention of Mr. B.G. Thakore and we do nof want to say anything more than. 
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this that we accept the ratio which is adopted in Narmadabat v. Rupsing, and the 
summary of the position in law as it has been given in the passage from Mulla’s 
Registration Act at page 53 quoted above. 

It is clear, therefore, from the observations which we have made above that it would 
be open to the plaintiff in the case before us to rely on the unregistered memo of 
partition in order to prove the fact of partition. & perusal of the memo of 
partition it is abundantly clear that the parties to the memo of partition, viz. Chu- 
nilal Jamnadas and his five sons, effected the partition of the properties, moveable 
and immoveable, belonging to the joint family and to the firm of Messrs. Manikchand 
Govardhandas. There is no doubt that some of the properties were left undivided 
and were to be divided between the parties after December 16, 1929. There is 
this, however, to be said in favour of the plaintiff that according to the position in 
Hindu law if once a partition is proved to have been effected between the members 
of a joint and undivided Hindu family, it would be a severance of the joint status 
between the members of the family, and inthe absence of any proof to the contrary 
it would be & partition which would be complete both as regards the persons as 
well as the properties. That is the presumption in Hindu law which may be re- 
butted no doubt, but the burden of rebutting it is on the party negativing the con- 
tention. If regard be had to the fact that on December 16, 1920, Chunilal Jamnadas 
the father and his five sons in the presence of Kapurchand Gopalji arrived at a parti- 
tion of the properties, moveable and immoveable, belonging to the joint family detailed 
in the first memo of partition and appended their signatures thereto in token thereof, 
it is sufficient to establish that there was severance of joint family status between 
them and a partition was thus effected between them. The fact of the partition is 
thus proved by this memo of partition even though it is not registered in accordance 
with the provisions of s. 17(Z) of the Registration Act and even though it is not 
available to the plaintiff to prove that the suit property in fact was allotted to the 
share of her deceased husband Ranchhodlal as the property of his sole ownership. 


[The rest of the judgment is not material to the report.] 

Dixrr J. [After dealing with points not material to the report the judgment 
proceeded. ] 

The second question argued is more important. It is argued by Mr. S. M. Shah 
that the memo of partition, exh. 57/1, evidences a record of a past partition and 
so it does not require registration. He says that if he fails in that submission, he 
would contend, in the alternative, thatthe memo of partition is nevertheless admissible 
for the purpose of proving the fact of partition. Mr. B.G. Thakore, on the other hand, 
contends that the memo of partition, exh. 57/1, is not good enough either for the first 
or the second of the two purposes. It was suggested by Mr. B. G. Thakore that the 
memo of partition, exh. 57/1, musthave been brought into existence some time after 
the year 1025. Tt was said that the memo of partition was not produced in the 
suit of 1928. It is, however, to be noted that the existence of this memo of parti- 
tion prior to 1025 receives support from the entries made in the books of account. 
These entries have been referred to by my learned brother and they were all made 
prior to 1924. The evidence of Jesangbhai Chunilal is that he wrote out the memo, 
exh. 57/1, and the parties who have appended their signatures to the memo, all of 
them, signed in his presence. The conclusion is inevitable that the memo was 
executed as described in the memo and that the memo was in existence prior to 
1924. A fair reading of the memo of partition shows that it is not a record of a 
past transaction. It is a document which would properly fall within s. 17(Z) of 
the Indian Registration Act, and if it is not registered, then it cannot affect immoveable 
pre ree in the memo. I, therefore, agree with my learned brother in 

olding that this memo of partition being unregistered cannot be received in evidence 
for the purpose of showing that the suit property fell to the share of Ranchhodlal 
at the partition in the year 1920. 

It then remains to consider the alternative submission urged by Mr. 8. M. Shah 
and repelled by Mr. B. G. Thakore. Now, under Hindu law a partition may take 
place in one of two ways. Partition may be as to separation in status 
and partition may be separation in estate, ie. division by metes and bounds. To 
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the extent that this document has been sought to be used for the purpose of showing 
partition of the latter kind, it is evident that the memo of partition cannot be re- 
ceived in evidence having regard to s. 49 of the Indian Registration Act, but I am 
not prepared to accede to the argument urged by Mr. B. G. Thakore that the memo 
of partition cannot be received in evidence for the purpose of proving the fact of 
the partition. So far as material, s. 49 of the Indian Registration Act provides 
that : 

“No document required by section 17....to be registered shall— 

(1) affect any immoveable property comprised therein, or... 

(c) be received’ as evidence of any transaction affecting such property.... 

unless it has been registered. ” 

So that what s. 49 prohibits is the reception of an unregistered document for the 
ponpon of proving the document as affecting immoveable property. There is, 
owever, to 8, 49 a proviso, and the proviso, so far as material, says that : 

“ Provided that an unregistered document affecting immoveable property and required by 
this Act....to be registered may be received as evidence....of any collateral transaction not 
required to be effected hy registered instrument. ” 

Mr. B. G. Thakore argued that s. 91 of the Indian Evidence Act was in the plaintiff's 
way. Itseems to me, however, that for the limited purpose for which the unregistered 
memo of partition is admissible, itdoes not offend s. 91 of the Indian Evidence Act. 
Section 91 speaks of exclusion of oral by documentary evidence and what s. 91 
prohibits is the proof of the terms of a document by oral evidence where a document 
is of the description mentioned in s. 91. Therefore, if a document properly falls 
within the terms of s. 91, then the only evidence which can be given in proof of the 
terms of the document is the document itself and no oral evidence can be given to 
prove the terms of the document. I am not, therefore, impressed by the conten- 
tion that s. 91 is really any bar. Mr. S. M. Shah has not urged, and could not urge, 
that he would ask us to look at the unregistered memo of partition for the purpose 
of proving the terms of the partition. 

e question, however, remains whether the unregistered memo of partition cannot 
be received as evidence of any collateral transaction not required to be effected by a 
registered instrument. The expression “ transaction " is not defined in the Indian 
Registration Act. I think it would be difficult to give a precise definition of 
the expression “ transaction’. But it is to be noted that s. 49 does not say that 
an unregistered document which requires to be registered shall not at all be received 
in evidence. All that it says is that it cannot be received in evidence as affecting 
immoveable property, and as the proviso shows, it can be received as evidence of 
any collateral transaction not required to be effected by a registered instrument. 
Now, separation in status does not require tobe evidenced by a registered document. 
Separation in status is a matter of individual volition and can be expressed by a 
notice given by one member of the family to another, or it can be expressed by 
conduct. It has not been suggested, so far as I am aware, that a transaction 
in the shape of separation in status is ever required-to be effected by a registered 
instrument. 

The question then arises whether the fact of partition cannot be proved by looking 
at the unregistered memo of partition. When the unregistered memo of partition is 
admissible in order to be looked at for the purpose of proving the fact of partition, 
one does not endeavour to find out the terms of partition. The terms of partition 
are different from the partition which in law takes place by way of separation in the 
status between the members of the family. In my opinion, therefore, an unregistered 
memo of partition, such as the one in the present case, can be received as evidence 
of the collateral transaction in the shape of proving the fact of partition. It may be 
that this method of looking at the document may indirectly affect immoveable 
property comprised therein. But that is not the same thing as proving the terms 
of the partition. When once it is established that under Hindu law a partition may 
take place in one of two ways, and if the second kind of partition cannot be proved 
because of want of registration, I do not see any valid ground for holding that parti- 
tion in the sense of separation in status cannot be proved by reference to this dooument. 
It is true that this is an arguable question. Two.views are possible and there is 
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authority in support of either of the two views. But I think, on the whole, the 
better view is the one which has been suggested by my learned brother, and at any 
rate, this view has a good deal of authority in support as against the other view which 
seems to have little authority in its favour. I think the view taken in Narmadaba: 
v. Rupsing! and the opinion expressed by Mr. Justice Wassoodew in Rudragouda v. 
Basang 2 are correct and the contrary opinion expressed by Mr. Justice Thakore 
in the latter case is, with respect, not correct. 
For all these reasons I agree in the order proposed by my learned brother. 


Appeal allowed 


Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Bhagwati, 
JAGWANT KAUR KESARSING DANG v. THE STATE OF BOMBAY.* 
Bombay Land Requisition Act (Bom. X X X III of 1948), Secs. 5, 15+—Oonstitution of India, art. 15(1) 
—Order made by Collector requisitioning land for establishment of Harijan Oolony—For- 
mation of opinion by Collector that requisition necessary or expedient, whether could be delegated 

' to Collector by State Government — Whether order contravenes art. 15(1) of Constitution. 

The Collector of Poona made an order on April 16, 1951, under s. 6 of the Bombay Land 
Requisition Act, 1048, requisitionmg certain land. This order was made by the Collector 
to whom the power was delegated under s. 15 of the Act and stated: '' Whereas it is neces- 
sary and expedient for the public purpose, viz., establishment of Kashiwadi Harijan Colony 
for the Poona City Municipal Corporation to requisition land situated at Poona....” On 
the questions (1) whether the formation of the opinion by the Collector that the requisition 
was necessary or expedient could be delegated to the Collector under s. 15 of the Act, and (2) 
whether the order contravened the provisions of art. 15(Z) of the Constitution of India 
(before the amendment of art. 15) inasmuch as there was discrimination in favour of the 
Harijans :— 

Held, (1) that the Collector had rightly formed the opinion necessary under s. 5 of the 
Bombay Land Requisition Act before he could exercise the power to requisition the land, 
and f 

(2) that the public purpose for which the land had been requisitioned was contrary to 
art. 15 of the Constitution and, therefore, was not a public purpose withm the meaning of 
the Bombay Land Requisition Act. 

Before the power can be exercised under s. 5 of the Bombay Land Requisition Act, 1948, 
the condition precedent to the exercise of that power must be satisfied, and the condition 
precedent is that in the opinion of the State Government it is necessary or expedient to 
requisition the property. A duty is cast upon the State to satisfy the condition precedent 
before it exercises the power conferred upon it, and not only the power can be delegated but 
also the duty which is attached to the exercise of the power, and, therefore, when the Collector 
forms an opinion under s. 5, he is discharging a duty and is carrying out the condition prece- 
dent laid down in 8. 5. 

Jagwant Kaur and others (petitioners) were the owners ofa plot ofland at Poona. 
On April 16, 1951, the Collector of Poona passed an order requisitioning this land 
stating as follows :— Sorani eun 

“ Whereas it is necessary and expedient for the public purpose, viz., establishment of Kashi- 
wadi Harijan Colony for the Poona City Municipal Corporation to requisition land situated ab 
Poona City Taluka, Poona City District, Poona, specified in the schedule herewith appended. ’ 

The petitioners applied for a writ under art. 226 of the Constitution of India 
challenging the order made by the Collector of Poona. 

The application was heard. 


1 (1987) 89 Bom. L. R. 1102. 

2 (1987) 40 Bom. L. R. 202. 

* Decided, February 18, 1952. Civil Appli- 
cation No. 773 of 1951. d 

T Tho relevant sections are as under :— 

** §.(1) If in the opinion of the State Govern- 
ment it is necessary or ient so to do, the 
State Government may by order in writing 
requisition any land for the purpose of the 
State or any other publio purpose.... 


15. The State Government may, by order 
notified in the Offctal Gazette, direct that any 
power conferred or any duty imposed on it 
by this Act shall, in such circumstances and 
under such conditions, if any, as may be speci- 
fled in the direction, be exercised or discharged 
by such officer, nob being in the opinion of the 
State Government below the rank of a Collector, 
as may be specified.” 
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R. B. Kotwal, for the petitioners. 
G. N. Joshi and V.T. Gambhirwalla, with Little & Co., for the respondents. , 


CnagnA ©. J. This is an application for a writ under art. 226 of the Constitution. 
By this application an order made by the Collector of Poona under s. 5 of the Bomba 
Land Requisition Act is being challenged. The order was made on April 16, 1961, 
and the order states : 

“ Whereas it is necessary and expedient for the public purpose, viz. establishment of Kashi- 
wadi Harijan Colony for the Poona City Municipal Corporation to requisition land situated at 
Poona City paluka, Poona City District, Poona, specified in the schedule herewith appended. '" 
It is for this purpose and in exercise of the powers conferred upon him by s. 5 that the 
Collector has requisitioned the land in question. It would appear that there was a 
Scheme called the Town Planning Scheme No. 3 framed by the Poona City Munici- 
pality in 1935 and this particular plot was earmarked for a Harijan Colony, and it. 
was at the instance of the Municipal Corporation that the Collector in 1951 has . 
requisitioned this particular plot. 

Three points have been urged by Mr. Kotwal for challenging the validity of this 
order. The first is that the order is made by the Collector to whom the power has 
been delegatéd by the State of Bombay under s. 15 of the Land Requisition Act, 
and Mr. Kotwal’s contention is that all that can be delegated under s. 15 is a power 
conferred or a duty imposed on the State Government by the Act. Mr. Kotwal's 
contention is that to the extent that the Collector has requisitioned the land, he has 
exercised a power properly delegated to him, but as far as the formation of the! 
opinion is concerned, viz. that the requisition is necessary or expedient, that is neither 
a duty nor a power and the formation of the opinion cannot be delegated under s. 15 
to the Collector. Therefore, Mr. Kotwal’s contention comes to this that although a 
land may be requisitioned by a delegated authority, the opinion in the first instance: 
under s. 5 must be formed by the State Government. In our opinion that is not a 
tenable contention because before the power can be exercised under s. 5 the condition 

"precedent to the exercise of that power must bo satisfied, and the condition precedent 
1s that in the opinion of the State Government it is necessary or expedient to requisi- 
tion the property. Therefore, a duty is castupon the State to satisfy the condition 
precedent before it exercises the power conferred upon it, and not only the power can 
be delegated but also the duty which is attached to the exercise of the power, and 
therefore when the Collector forms an opinion under s. 5, he is discharging a duty and 
is carrying out the condition precedent laid down in s. 5. Therefore, there is no 
substance in this point, and the Collector has rightly formed the opinion necessary 
under s. 6 before he could exercise the power to requisition the property. 

The more substantial objection, however, to the validity of the order is that it 
contravenes the provisions of the Constitution. It is pointed out that the land is 
being requisitioned for the purpose of building a colony only for Harijans and in 
doing so the State is discriminating in favour of the Harijans and against other 
members of the public who are not Harijans and thereby violating the provisions of, 
art. 15(1) of the Constitution. Now, we have had occasion to construe that article į 
in various cases and it has been pointed out that arts, 14 and 15 must be read together 
and the effect of these two articles is not that the State cannot discriminate or cannot’ 
pass unequal laws, but if they do discriminate or they do pass unequal laws, the 
discrimination or the inequality must be based on some reasonable ground, and 
art. 16(1) expressly states that discrimination merely on the ground of religion, race, 
caste, sex or place of birth is not and cannot be a reasonable ground. Therefore, 
if the State takes any action which is of a discriminatory nature and the discrimination 
is based merely on the ground of the religion, race or caste of a person or of a section 
of the public, then the action oan be successfully challenged under art. 15. As the 
order stands, there can be no doubt that the colony whichis intended to be constructed 
is intended for the benefit only. of Harijans. Mr. Joshi has drawn our attention 
to the condition in which even today Harijans find themselves in this country, and 
Mr. Joshi says that the object of erecting this colony is to help people who are in a 
bad economic condition, who may not find houses to live in, and who deserve the 
support and sympathy of the State. Undoubtedly this is a very laudable object, 
but is there any reason why that laudable object should be confined only to Harijans 
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as Harijans? There are members of the public belonging to other communities 
who are in an equally sad plight, and if the colony was being erected to meet the 
." needs of people in a particular position or belonging to a particular stratum of 
society then undoubtedly it would be a publie purpose which would not in any way 
be discriminatory under art. 15(/). But when the State picks out members of a 
particular caste and wishes to give those members particular facilities, although other 
members of the-public may equally be in need of those facilities, then undoubtedly 
the action is discriminatory and the only reason why this discriminatory action is 
taken is because the State wants to help members of a particular caste or, community. 

Mr. Joshi draws our attention to the fact that the Constitution itself treats the 
scheduled caste as a community to be specially favoured. Our attention is drawn 
to art. 46 which contains a directive principle of State policy and which provides 
that 


“the State shall promote with special care the educational and economic interesta of the 
weaker sections of the people, and, m particular, of the Scheduled Castes and the Scheduled 
Tribes, and shall protect them from social injustice and all forms of exploitation. ” 


He also draws our attention to the fact that even as far as elections are concerned, 
for a period of ten years the scheduled caste has to be treated as a favoured class. 
Therefore, Mr. Joshi wants us to hold that when the State takes a discriminatory 
step and the discrimination is in favour of the scheduled caste, it is doing something 
which is reasonable because it is doing what the Constitution itself envisages and 
directs the State to do. Therefore, according to Mr. Joshi, there is an exception to 
art. 15 and that exception is that whenever there is a discrimination in favour of 
Harijans, that discrimination would not be bad and must be upheld by the Courts of 
law. Now, as has been recently pointed out by the. Supreme Court, art. lb or 
indeed any article conferring fundamental rights cannot be whittled down or qualified 
by anything that is contained in Chapter of the Constitution. Whereas funda- 
mental rights are justiciable, the directive principles enumerated in Part IV are 
not justiciable and the provisions of Part IV must be read as subsidiary to the funda- 
mental rights contained in Part III. Therefore, the fact that under art. 46 the 
State is enjoined to promote with special care the educational and economic interests 
of the scheduled caste does not mean that the State is permitted to discriminate in 
favour of Harijans so as to contravene the fundamental right conferred upon citizens 
by art. 15(1). It is because this difficulty was realised that the Constitution had 
' to be amended, and the amendment to art. 15 provides that nothing in art. 15 shall 
prevent the State from making any special provision for the advancement of any 
socially backward class of citizens or for the scheduled castes and the scheduled 
f tribes. We dare say that after the amendment it would be possible for the State 
{to put up a Harijan colony in order to advance the interest of the backward class. 
But till that amendment was enacted, as art. 15 stood, it was not competent to the 
| State to discriminate in favour of any caste or community. Therefore, in our opinion, 
the order as it stands contravenes the provisions of art. 15. 

Mr. Joshi has contended that the afüdavit made by the Collector shows that one 
of the reasons for constructing the Harijan colony was to abolish slum areas in Poona 
and to transfer the slum population to this colony. Perhaps Mr. Joshi might have 
had an arguable case if it was the case of the Government that all the persons living 
in the slums belonged to the scheduled caste. But Mr. Joshi cannot take up that 
contention and the utmost he can urge is that a large majority of those living in the 
slums are Harijans. But if you provide for facilities for a large majority of people 
living in the slums, is there any reason why even a small minority should be dis- 
eriminated against ? We see no reason whatever why the same facilities should 
not be given to all persons living in the slums, whatever their caste or community 
might be. 

It is then urged by Mr. Joshi that the purpose indicated in the order is a public 
purpose, that we should not go behind it, and at this stage we are not concerned with 
the provisions of the Constitution. We do not think that Mr. Joshi seriously wishes 
to urge that a purpose can be a publie purpose when the purpose is unlawful or is 
unconstitutional. Whatever might have been the position before the Constitution 
was enacted, before the amendment of the Constitution it was unconstitutional for 
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the State to arrange for any project which would be discriminatory within 
the meaning of art. 15(1), and if the State wanted to acquire this land for a 
purpose which offended against art. 15(Z), then quite clearly such a purpose could 
not be described as a public purpose. No purpose can be public within the meaning 
of the Land Requisition Act which is either unlawful or unconstitutional, and if we 
are right in the view that we are taking that to establish a Harijan colony offends 
against, art. 15(1), then the establishment of a Harijan colony can never be a public 
purpose within the Land Requisition Act. 

The third point urged by Mr. Kotwal is that the public purpose did not exist at 
the date. of the requisition. Mr. Kotwal urges with considerable force that under 
the Town Planning Act once the scheme has been prepared by the Municipality it 
has got to be considered by an arbitrator, objections have to be heard by him and 
the scheme has to be finalised, and the scheme as finalized has got to receive the 
sanotion of the Provincial Government. Mr. Kotwal says that the arbitrator has 
not yet disposed of the scheme. Therefore, it would be quite open to the arbitrator 
to hold that the Harijan colony may be established in some other part of the plot 
which is the subject-matter of the Town Planning Scheme rather than the plot which 
has been acquired. Therefore, till ‘the arbitrator decides and the Government 
sanctions the scheme, it is entirely premature to requisition this particular plot. 
We express no opinion on this contention urged by Mr. Kotwal because the point 
has not been taken in the petition and it has been urged for the first time before us 
when the petition came on for hearing. But it is sufficient to dispose of this petition 
on the second ground urged by Mr. Kotwal that the public purpose for which the 
land has been requisitioned is contrary to art. 15 of the Constitution and therefore 
it is not a public purpose within the meaning of the Act. 

The result is that the petition must succeed and a writ must be issued directing 
the respondents to cancel the order of requisition dated April 16, 1951, and to restore 
the land in question to the petitioners. Respondents must pay the costs. 

Order accordingly. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. O. Ohagla, Chief Justice, and Mr. Justice Bhagwati. 
STATE OF BOMBAY v. LAXMIDAS RANCHHODDAS.* 

Bombay Land Requisition Act (Bom. XXXIII of 1948), Seo. 61 —Oonstitution of India, art. 226— 
Declaration made by Government requisitioning premises that premises are vacant and that 
premises are to which Act applies—-Whether Court can go behind such declaration—Writ of 
mandamus when and against whom can be issued by High Court. 

The power conferred under s. 6(4) of the Bombay Land Requisition Act consists of the 
power to make an inquiry, the power to make a declaration, and ultimately the power to 


* Decided, February 20, 1952. O. OC. J. on such date and in other cases within seven 
Appeal No. 3 of 1952: Miscellaneous Appli- days of the premises i vacant or 


eation No. 75 of 1951. 

T The section is as under :«— 

0. Requisition of vacant premises—(1) If any 
premises situate in an area specified by the 
State Government by notification in the Oficial 
Gazette are vacant on the date of such noti- 
fication and whenever any such premises are 
vacant or become vacant after such date by 
‘reason of the landlord, the tenant, or the sub- 
tenant, as the case may be, ceasing to ocoupy 
the premises or by reason of the release of the 
premises from requisition or by reason of the 
premises being newly erected or reconstructed 
or for any other reason, the landlord of such 
premises shall grve intımation thereof in 
the prescribed form to an officer authorised in 
this behalf by the State Government. 

(2) The intimation shall be given by post 
within one month of the date of the notifica- 
tion in the case of premises which are vacant 


becoming available for occupation. 

(3) A landlord shall not, without the per- 
mission of the State Government, let, ocoupy, 
or permit to be occupied such premises before 
giving the intimation and for & period of one 
month from tbe date on which the intimation 
is received. 

(4) Whether or not &n intimation under 
sub-section (Z7) ıs grven and notwithstanding 
anything contained in section 5, the State 
Government may by order in writing— 

(a) requisition the premises for the purpose 
of the State or any other public purpose and 
may use or deal with the premises for any 
such purpose in such manner as may appear 
to it to be dient; or 

(b) mdame the landlord to let the premises 
to specified persons or class of persons or in 
specified circumstances, 


/ 
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issue the order. The exercise of power under all these three heads depends upon the con- 

dition precedent being observed. It would be the duty of the Court to be satisfled that the 

condition precedent to the exercise of the power has been satisfied, and if tle condition 

precedent is that only premises aa defined oan be requisitioned, then failure to comply 

with that condition would deprive the State of its power to act under a. 6(4) of ‘the Aot. 
Mohsinali Mohomedals v. State of Bombay, referred to. 

The main and principal object of a writ of mandamus ia to compel Government or its 
officers to carry out their statutory obligation. The duty of the Court is to see that Govern- 
ment or its officers do not overstep the limite and the bounds that the statute has prescribed 
for the exercise of their power. If the Legislature lays down that the power cannot be 
exercised except on the satisfaction of certain conditions and the officer exercises the power 
although the conditions are not satisfied, the Court will intervene by & writ of mandamus 
and prevent the officer from acting contrary to statute. 

When the existence of an objective fact is laid down aa & condition precedent to the exer- 
cise of power by the suthority, the determination of the objective fact by the authority is 
not made final and is not made binding upon the Court. The objective fact must exist as 
& fact and it does not help the authority at all that it has determined that the fact existe. 
lta determination is entirely irrelevant because the condition precedent is made justiciable 
and the Court of law is entitled to go behind the determination of the authority of that fact 
and come to its own conclusion whether the fact existe or not. 

Province of Bombay v. Khushaldas Advani, explained. 

United States v. Black’, Adams v. Nagle‘ and Nakhuda Ali v. M. F. De S. Jayaratne, 
referred to. 

Under art. 226 of the Constitution of India the High Court can issue writs even against 
any authority or person only in appropriate cases. 


OnE Laxmidas Ranchhoddas and his wife Sardabai (petitioners) and Mathuradas 
(respondent No. 2) who were trustees of a trust known as '"Laxmidas Ranchhoddas 
Trust " owned as such trustees a building situated at Walkeshwar Road in Bombay. 

. On March 2, 1951, the State of Bombay (respondent No. 1) issued an order, requisi- 
tioning a flat situated in the trust property, which was to the following effect :— 
“ WuxnEAS on inquiry it is found that the premises specified below had become vacan 
on or after the month of May 1950. 
Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (4) of section 
6 of the Bombay Land Requisition Aot, 1948 (Bom. X X XIII of 1948) the Government of Bombay 
is pleased to requisition the said premises;....” 

The petitioners, on April 4, 1951, applied to the High Court for a writ of mandamus 
or direction or order under art. 226 of the Constitution of India against respondent 
No. 1 directing them to forbear from enforcing the order of requisition dated March 
2, 1951. 

The petition was heard by Tendolkar J. who held that the order of requisition 
was without jurisdiction and invalid and issued the order sought for by the petiti- 
tioners. His Lordship on January 10, 1952, delivered the following judgment :— 


TENDOLKAR J. This is a petition by the trustees of a trust called Laxmidas Ran- 
chhordas Trust against the State of Bombay for a writ of mandamus or direction 
or order under art. 226 of the Constitution against respondents No. 1 directing them 
to forebear from enforcing an order of requisition dated March 2, 1951, relating to 
the terrace floor of a building called Mathuradas Ranchhordas and Laxmidas Ran- 
chhordas Trust Building at Walkeshwar Road. The grounds on which relief is 
sought are that this particular floor of the building was never let or intended to be 
let and, therefore, does not fall within the definition of the word ‘ premises" in 
8. 4(3) of the Bombay Land Requisition Aot, 1948, and that the requisition was not 
fora public purpose. Respondent No. 2 has been joined asa pro forma party 


1 (1950) 58 Bom. L. R. 94. 4 (1987) 303 U. S. R. 999 [532]. 
2 (1950) 53 Bom. L. R. 1, 8.0. 5 [1951] A. C. 88. 
3 (1888) 128 U. 8. R. 354 [40] 
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as he is one of the trustees but was out of Bombay on the date of the presentation 
of the petition and so could not be joined as a petitioner. 

Now, with regard to the first ground, there are two contentions urged on behalf 
of respondents No. 1. The first isthat theexistence of "premises" is not a condition 
of jurisdiction to make an order of requisition but is only one of the facts that Govern- 
ment have jurisdiction to determine; and the second is that in any event a remedy 
by way of mandamus does notlie evenif theexistence of “premises” was a condition 
precedent to jurisdiction. Respondents No. 1 also deny that the requisition is 
not for a eee purpose, 

Now, the conditions governing the authority of the Government to requisition 
premises have been discussed in numerous decisions of our High Court and in a 
decision reported in Mohsinali Mahomedols v. State of Bombay* the learned Chief 
Justice delivering the judgment of the division bench pointed out as follows (p. 95) : 

'*. . It is clear from the Aot that before Government can make s requisitioning order under 
8. 6(4)(a) two conditions have to be satisfied: The premises must be the premises contemplated 
by the Aot and they must be vacant as defined by s. 6. " 
There can, therefore, be no room for argument that the existence of ‘‘premises” 
is not a condition precedent to the exercise of the power of requisition. The character 
of that condition is of so vital a nature that it is a condition that goes to the jurisdic- 
tion to make the order; and if there are no “premises” within the meaning of the 
Act, there can be nothing that can be declared to be vacant and nothing can be 
requisitioned. Mr. Seervai on behalf of respondents No. 1 has urged that where 
& declaration of vacancy has been made by Government as provided by s. 6(4) pro- 
viso, such a declaration is conclusive evidence not only as to the fact of the existence 
of a vacancy but also with regard to the fact that the premises in relation to which 
the declaration of vacancy is made are premises within the meaning of the defini 
tion of that word in s. 4(3). In my opinion this contention is not well-founded 
The proviso itself states that 

“| ..the Government shall. ..make a declaration in the order that the premises were vacant 
or had become vacant, on or after the date referred to in sub-section (I) and euch declaration 
shall be conclusive evidence that the premises were or had so become vacant:” 


The emphasis in this sentence throughout is on the vacancy and not on the existence 
of the premises, and the power that has been conferred upon Government is to de. 
clare that the vacancy exists. When such a declaration is made it is not competent 
to a Court to question whether in fact a vacancy existe. Mr. Seervai has sought to 
rely on certain observations of the learned Chief Justice in the case to which I have 
just referred in support of the proposition that the declaration when made is con- 
elusive for all purposes. The observations in that case must be read in the context 
of what their Lordships were called upon to decide. In a judgment delivered by 
me in Jagatchandra Vora v. Province of Bombay? I had taken the view that the de- 
claration was conclusive with regard to all facts involved in the determination of 
vacancy but was not conclusive with regard to the inferences to be drawn from or 
the consequences of such facts since these were not matters of evidence. It is this 
view that the division bench expressly overruled and they held that when the 
Legislature provided that the declaration was ‘‘conolusive evidence,” it provided that 
it was conclusive for all purposes, whether they were questions of fact or considera- 
tions of law. But the learned Chief Justice makes it quite plain in his judgment 
that the conclusiveness relates to the question of vacancy only and there is nothing 
in the judgment which indicates that the learned Judge ever considered that the 
declaration was conclusive as to whether any ''premises" within the meaning of the 
Act existed at all. At p. 97 the learned Chief Justice observes as follows :— 

*.. "Therefore, in our opinion, on a declaration being made by Government that there is 
& vacancy, that declaration is conclusive both as to the facts and also as to the legal requirements 
which the law makes necessary.” 
In my opinion, therefore, the declaration made by the Government has nathing 
whatever todo with the jurisdictional fact which must exist before requisition is made 
that what issoughtto bejrequisitioned are “premises,” as defined in s.4(3) of the Act. 


1 (1950) 58 Bom. L. R. 94. 2 (1949) 51 Bom. L. R. 997. : 
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But even in this view Mr. Seervai has strenuously urged that it may be open to 
the petitioners to challenge the order of requisition on the ground that it related 
to a floor of a building which were not “premises” within the meaning of the Act in 
a civil suit but no relief by way of a writ of mandamus can be granted to them. He 
has relied on the well-known line of decisions in which it has been held that where 
the determination of a question is left to the discretion of an authority, no mandamus 
will lie. That of course is a position which is clearly established and which cannot 
be questioned. But I do not find anything in the Bombay Land Requisition Act, 
1948, which leaves it to the discretion of the Local Government to determine whether 
any premises are premises within the meaning of the definition of that word in s. 4(3) 
of the Act. As I havealready held the proviso to s.6(4) makes a declaration by the 
Government conclusive as to the fact of the existence of vacancy and not as to 
the existence of the premises ; and outside this proviso which Mr. Seervai has relied 
upon there is nothing whatever in the Act to indicate that the fact as to whether 
premises existed was left to be determined at the discretion of the requisition authori- 
ties. Itis a fact, which, as I have stated, goes to the very root of jurisdiction. By 
looking at any premises in the City of Bombay and without an enquiry whether 
they were let or intended to be let Government may, if they so choose, make a declara- 
tion that they were vacant. In such a case the declaration would be conclusive 
as to the fact that the premises were vacant; but there is no obligation cast on or 
power given to the Government to determine in their discretion whether they were 
premises which were let or intended to be let. In my opinion, therefore, it is open 
to this Court to consider whether in a given case the order of requisition relates to 
“premises” at all, because, if it does not, the order is quite obviously bad for want 
of jurisdiction and it would be clearly incumbent upon the authority making that 
order not to enforce such an order which is invalid by reason of its having been 
made without jurisdiction and the Court would be in & position to grant a mandamus 
ora direction or order in the nature of a mandamus directing the appropriate authority 
not to enforce such an order. 

In this view of the case, it becomes necessary to consider whether the premises 
in suit were in fact let or intended to be let. It is the case of the trustees in their 
petition that at no stage was this particular floor let or intended to be let by them 
to anyone and that at all times it was their intention to use this floor for the purposes 
of the trust itself. That allegation amounts to an averment that a condition pre- 
cedent to the exercise of jurisdiction by respondents No. 1 was absent; and that 
being so, respondents No. 1 were, in my opinion, called upon to prove that such a 
condition precedent was fulfilled in case of this particular order. I, therefore, 
intimated to Mr. Seervai that he should proceed to prove this fact if he so desired. 
However, Mr. Seervai has stated that he did not desire to lead any evidence. That 
being the position, I must assume that the facte alleged by the petitioners have 
been proved, since I am of the opinion that the burden was on respondents No. 1 
to establish that these were premises. Therefore, the order of requisition in this 

. case was without jurisdiction and invalid. It is, consequently, clearly incumbent 
on respondents No. 1 to forebear from enforcing the said order and I direct that 
respondents No. 2 do forebear from enforcing the said order of requisition dated 
March 2, 1951. I also direct that respondents No. 1 shall put the petitioners and 
respondents No. 2 in possession of the premises except the one room which 
respondents No. 1 have allotted to some person. With regard to that room the order 
for possession shall not be executed for a period of eight days. Respondents No. 1 
shall pay the costs of the petitioners of this petition. 

In view of my finding it is unnecessary for me to determine whether the requisi- 
tion was for a public purpose. 

Respondents No. 1 appealed. 


H. M. Seervai, for the appellants. 

Sir Jamshedjt Kanga, with P. A. Thakkar, and N. A. Palkhivala, for the respondents. 

CuaanA C. J. Government issued an order under s. 6(4)(a) of the Bombay Land 
Requisition Act on March 2, 1951, requisitioning a flat situated in a trust proper- 
ty of which the petitioners are the trustees. The order stated that on inquiry it 
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was found that the premises specified in the order had become vacant on or after 
the month of May 1950. The petitioners’ contention was that the order was not 
valid inasmuch as the premises which were sought to be requisitioned were not pre- 
mises within the meaning of the expression used in the statute. The contention of 
the Government on the other hand was that it was not open to the Court to go behind 
the declaration made in the order and that once the Government had declared that 
the premises were vacant, the declaration was binding upon the Government both 
with regard to the vacancy of the premises and the fact that the premises were the 
premises as defined in the statute. The learned Judge below rejected the conten- 
tion of Government and held that it was open to the Court to go behind the declara- 
tion with regard to the premises and issued the order sought for by the petitioners. 
The first question, therefore, we have to consider is, what is the effect of a declara- 

tion made under s. 6 of the Act? We must first look at the scheme of s. 6. That 
section deals with requisitioning of vacant premises. Sub-section (7) provides 
that it is incumbent upon the landlord to give intimation of any vacancy. Sub- 
section (2) provides for the manner in which the intimation has to be given. Sub- 
section (3) contains a prohibition upon the landlord from letting out the premises 
withont the permission of the Government or till after a period of one month has 
elapsed from the date on which he has given intimation. Sub-section (4) confers 
upon the State Government the power to requisition premises which are vacant, 
and it provides: 

“ Whether or not an intimation under sub-section (1) 1s given and notwithstanding anything 
contained in section 5, the State Government may by order m writing— 

(a) requisition the premises for the purpose of the State or any other public purpose. ..or 

(b) require the landlord to let the premises to specified persons or class of persons or in speci- 
fied circumstances. ” 
The order of requisition here made is under sub-cl. (a). Then there is proviso to 
this section which casts a duty upon the Government to make an inquiry before 
making an order of requisition when no intimation of vacancy is given by a landlord 
under sub-s. (1), and it empowers the Government after making such an inquiry 
to make a declaration that the premises were vacant or had become vacant, and 
the proviso further lays down that such declaration shall be conclusive evidence 
that the premises were or had so become vacant. The question as to the conclusive 
nature of this declaration came up for consideration before a divisional bench of 
this Court and the judgmentis reported in Mohsinais Mohamedali v. State of Bombay. 
In that judgment the Court pointed out that the declaration is conclusive evidence 
of a vacancy having occurred as contemplated by the statute, and it is not merely 
conclusive evidence of any particular facts found by the Government, but it is con- 
clusive evidence of the legal concept of vacancy as understood by the Legislature. 
Now, “ premises" is defined in s. 4(3) and the definition is that premises means 
any building or part of a building let or intended to be let separately, and we are 
not concerned with either sub-ol. (+) or ($4) for the purpose of this appeal. 

The question that falls to be determined is whether when the Government makes 

a declaration that the raid were vacant or had become vacant, does the efficacy 
of the delelaration apply not merely to the fact of the vacancy but also to the fact 
that the premises were the premises to which the Act applies. If we were to take 
first a purely grammatical view of the matter, what the declaration makes conclusive 
evidence is that the premises were or had so become vacant. What is made con- 
elusive evidence is not that the premises are premises as defined by the statute 
and that they were or had so become vacant. Therefore, the emphasis placed by the 
Legislature is on the vacancy and not on the question as to whether the premises 
were the premises to which this Act applies. But there is another way of looking 
at the same question. The power of Government to requisition vacant premises 
under s. 6 is not an unlimited or uncontrolled power. It is a power which is con- 
ditioned by the limitations laid down in the Act itself, and before a valid order under 
s. 6(4) can be made certain conditions have to be satisfied which are conditions 
precedent to the exercise of the power by the State, and the conditions are that the 
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requisition must be for a public purpose, that only those premises can be requisi- 
tioned to which the Aot applies, and the premises must be vacant. No inquiry can 
be held under s. 6(4) except with regard to premises which are premises according 
to the definition in the statute, no declaration can be made except in respect of 
premises which are premises as defined by the statute, and finally, no order of re- 
quisition can be made unless it is an order relating to the premises defined by the 
statute. Therefore, when reliance is placed upon the declaration and it is contended 
that the declaration is conclusive, the declaration must be one which the Govern- 
ment is entitled to make under s. 6(4), and if it is shown that the premises are not 
the premises as defined by the Aot, the Government cannot rely upon the conolu- 
sive nature of a declaration which is made without proper authority. Therefore, 
it is futile to contend that it is not open to the Court to go behind the declaration, 
not only with regard to the fact that the premises are vacant, but even with regard 
to the fact that the premises are the premises to which the Act applies, because it 
would be the duty of the Court to be satisfied that the condition precedent to the 
exercise of the power has been satisfied, and if the condition precedent is that only 
premises as defined can be requisitioned, then failure to comply with that condition 
would deprive the State of its power to act under s. 6(4). As we said before, the 
power conferred under s. 6(4) consiste of the power to make an inquiry, the power 
to make a declaration, and ultimately the power to issue the order. The exercise 
of power under all these three heads depends upon the condition precedent being 
observed, and if that condition precedent has not been satisfied, the exercise of power 
is clearly bad. Therefore, if we are satisfied in this case that the premises are not 
the premises to which the Act applies, not only is the order of requisition itself bad, 
but all that preceded it and which led up to the passing of that order is equally bad , 

But a more interesting and able argument was advanced by Mr. Seervai as to 
the power of this Court to issue a writ of mandamus on facts which have been esta- 
blished in this case. Mr. Seervai’s contention—and I hope I am being fair to him— 
is that even if it were established that the Government were acting outside the ambit 
of the statute, even if it were established that the Government were requisitioning 
premises to which the Act did not apply and in respect of which they hed no power 
to requisition, the Court cannot issue a writ of mandamus, because what the State 
is doing is an executive act and an executive act cannot be controlled by a writ of 
mandamus. Mr. Seervai says that a writ of mandamus is issued against Govern- 
ment only in certain limited olass of cases. The cases according to him are, where 
an officer of Government is required to do a precise ministerial act under a statute 
and there is & failure on the part of the officer to do that act, or there is a precise 
formality prescribed before an, executive act can be performed and if the officer fails 
to perform the act or that precise formality, the Court will interfere and compel the 
officer to perform the act or the formality. But according to Mr. Seervai, apart 
from these two cases, whatever other rights there may be against Government, 
the Court will not interfere with the executive acts either of Government or its 
officers. Prima facie this seems to be rather a startling proposition, but even startl- 
ing propositions have got to be tested and examined, and the question is whether 
there is any principle or authority which can justify this proposition. 

Before we deal with the authorities, let us try and understand what is the nature 
of a writ of mandamus and what similarity it has with a writ of certiorari and whe- 
ther any parallel can be drawn between these two writs. The main and principal 
object of a writ of mandamus is to compel Government or its officers to carry out 
their statutory obligation. We may put it in & different way. The duty of the 
Court is to see that Government or its officera do not overstep the limits and the 
bounds that the statute has prescribed for the exercise of their power. If the . 
Legislature lays down that the power cannot be exercised exoept on the satisfaction 
of certain conditions and the officer exercises the power although the conditions 
are not satisfied, the Court will intervene and prevent the officer from acting con- 
trary to the statute. The whole object of the Court is to see that the mandate 
which the Legislature has given to Government or its officers is carried out, and if 
the Court finds that the mandate is not carried out or is being violated, the Court 
will pull up the Government or the officer and compél them to obey the mandate 
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which the Legislature has issued. A writ of certiorari, it need hardly be stated, 
is issued only to persons or bodies discharging judicial or quasi-judicial functions 
and it is issued when the person or the tribunal acts in excess of its jurisdiction or 
fails to exeroise jurisdiction which is conferred upon it or in the exercise of its juris- 
diction contravenes the principles of natural justice. Mr. Seervai has rightly con- 
ceded that if a tribunal wrongly decides what might be called collateral or juris- 
dictional facte, the existence of which alone confers jurisdiction upon the tribunal, 
a superior Court would interfere and correct the tribunal exercising judicial powers. 
On the other hand, if the tribunal is deciding facts in issue or facts the decision of 
which is within its jurisdiction and for the purpose of which it has been created, 
then however wrong the decision on the facts may be, because the decision is within 
the jurisdiction of the tribunal the superior Court will not interfere. Therefore, a 
clear line of demarcation is drawn, as far as writs of certiorari are concerned, between 
cases where the Court will interfere and cases where the Court will not interfere. 
Now, we fail to see what is there in ee and we think there is none in authority 
either, why the same principle should not be applied to officers exercising the power 
conferred upon them by statute. If the power is unlimited, the Court undoubtedly 
cannot interfere. If certain matters are left to the discretion of the officer, the 
Court cannot control that discretion unless the discretion is arrived at mala fide 
or is not æ proper exercise of discretion. But if the power is not unlimited, but is 
@ power conditioned by limitations, then in our opinion the limitations or the con- 
ditions precedent occupy the same position as collateral facts in the case of a 
tribunal exercising judicial or quasi-judicial functions. Just as the Court will in- 
terfere to correct collateral facts wrongly decided, the Court will also interfere when 
the officer exercises his power without satisfying the conditions precedent and 
thereby violates the mandate of the Legislature. 

Now, Mr. Seervai has drawn a distinction which frankly we are not able to ap- 
preciate. Mr. Seervai says that when we have & case where an officer or the Govern- 
ment has to determine objective facts administratively, the Court cannot interfere 
with that determination. Mr. Seervai says that facts may be determined either 
judicially or quasi-judicially or administratively. When they are determined 
judicially and if they are collateral facts, the Court undoubtedly can interfere by 
a writ of certiorari. But according to Mr. Seervai, if objective facts are determined 
administratively, even if those facts constitute conditions precedent to the exercise 
of that power, however erroneous the determination may be the Court must accept 
that determination for the purpose of the issue of a writ of mandamus. Mr. Seervai 
says that the citizen is not deprived of his legal right to challenge that determina- 
tion, but he can only challenge it by suit or by other legal proceedings, he cannot 
challenge it by & writ of mandamus. In our opinion, the fallacy underlying this 

ent is clear. There is a confusion of thought in failing to distinguish between 
the determination by an officer of an objective fact and a discretion conferred upon 
an officer with regard to a particular matter. It cannot be disputed that in the 
ease of a discretion the Court cannot interfere by a writ of mandamus. But when 
the existence of an objective fact is laid down as a condition precedent to the exercise 
of power, there is no question whatever of the exercise of any discretion by the authori- 
ty which has got to be satisfied about the existence of that objective fact before the 
power is exercised. It may be, and very often it is so, that the objective fact has 
to be determined by a mental process. It may be that the determination of the 
objective fact may require not only a decision on questions of fact but even a deci- 
sion on questions of law. But all the same the determination by the authority is 
not made final and is not made binding upon the Court. The objective fact must 
exist as a fact and it does not help the authority at all that it has determined that 
the fact exists. Its determination is entirely irrelevant because the condition 
precedent is made justiciable and the Court of law is entitled to go behind the de- 
termination of the authority of that fact and come to its own conclusion whether 
the fact exists or not. What Mr. Seervai really wants us to hold is that when an 
officer or an authority has to decide anything or determine anything before it could 
exercise its power, that decision or determination stands on the same footing as 
if it were left to the discretion of the authority whether a particplar fact exists or 
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not. In this particular case it is urged by Mr. Seervai that before Government can 
requisition any premises it has got to decide that the premises are the premises to 
which the Act applies. Mr. Seervai says that this objective fact is not capable of 
ascertainment by mere observation. It is a fact that can be arrived at only after 
some mental process on the part of Government or its officers, and therefore there 
is a determination by the Government that the premises are premises to which the 
Act applies, and once the determination is arrived at by the State, that determination 
cannot be challenged by a writ of mandamus although it may be challenged by a 
suit or by other proper legal proceedings. Mr. Seervai further says that in deter- 
mining whether the premises are premises to which the Act applies, the Government 
is performing an executive fanction and not a ministerial function and in the exer- 
cise of such executive function the Court should not interfere by a writ of mandamus. 

Now, let us look at the authorities on which Mr. Seervai relies in support of his 
contention. Very strong reliance is placed on the judgment of the learned Chief 
Justice in Province of Bombay v. Khushaldas Advani}. In that case the learned 
Judges of the Supreme Court were considering an order made under s. 3 of the 
Bombay Land Requisition Ordinance, 1947, which corresponded to s. 5 of the present 
Act, and what the Supreme Court held was that an order made under that section 
was an administrative or an executive act and not a judicial or a quasi-judicial 
act. In his judgment the learned Chief Justice pointed out that to the extent that 
the Provincial Government had to form an opinion that it was necessary or expedient 
to requisition any property, it was a subjective fact, but to the extent that it had 
to be for a public purpose, it was not a subjective fact but an objective fact. At 
p. 8 the learned Chief Justice observes that “ the decision of the Provincial Govern- 
ment about public purposeis therefore an administrative act,” and what is 
relied upon by Mr. Seervai is that the learned Chief Justice refers to a decision of 
the Provincial Government with regard to the question of publie purpose. Then 
the learned Chief Justice goes on (p. 8) :— 

. «If the Government erroneously decides that fact, ib is open to question in a Court of 
law in & regular suit, just aa ite action, on its decision on the facta mentioned in the proviso to 
8. 3 and ins. 4, is open to question in & similar way. ” 

Mr. Seervai argues, and we think rightly, that what the ianed Chief Justice said 
about public purpose equally applied to the other conditions precedent in the Act, 
viz. the existence of premises as defined by the Act or vacancy as required by s. 6 
of the Act. In order to appreciate this observation of the learned Chief Justice 
we must bear in mind that at the date when these observations were made the High 
Court had no power to issue a writ of mandamus against Government. Therefore, 
all that the learned Chief Justice was emphasising, with respect, was that public 
p was an objective fact to be administratively determined, that the decision 
of Government was not binding, and that decision could be challenged in a Court 
of law. At that date it could only be challenged by a suit and naturally therefore 
the learned Chief Justice could only refer to the particular remedy which was open 
to the subject. We refuse to look upon this observation as even a comment of the 
learned Chief Justice that in a case like this a writ of mandamus would not be issued. 
by the High Court if the High Court had the power to issue such a writ. Perhaps 
the observations of Mr. Justice Fazl Ali at p. 10 may also be usefully referred to, 
and what the learned Judge says is that 

“| . "The existence of a public purpose is the foundation of the power (or jurisdiction, if that 
term may appropriately be used with reference to an executive body) of the Provincial Govern- 
ment to requisition promises under s. 3, or, as is sometimes said, it is a condition precedent to 
the exercise of that power. 
The same observation may be applied equally effectively to the existence of premises 
as defined by the Act. The existence of premises is as much the foundation of a 
power of the Provincial Government and as much a condition precedent to the 
exercise of that power as existence of a public purpose. Mr. Justice Fazl Ali also 
cites the observations of Lord Halsbury in Westminster Corporation v. London and 
North Western Railway? (p. 427) : 
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**, ,. Where the Legislature has confided the power to a particular body, with a disoretion 
how it 18 to be used, it ıs beyond the power of any Court to contest that discretion. Of course, 
this assumos that the thing done is the thing which the Legislature has authorized :” 


If requisitioning premises to which the Act does not apply is a thing which the Legis- 
lature has not authorised, then the authority which requisitions is acting beyond 
the ambit of the statute and the Court can restrain that authority from so acting. 

Mr. Scervai then referred to two decisions of the Supreme Court of the United 
States. The first is reported in United States v. Black!. That was & case 
where the Commissioner of Pensions placed & certain interpretation upon the law 
in order to determine whether pension was payable to the petitioner, and reliance 
is placed upón the observations made by the Court in that decision. Mr. Justice 
Bradley who delivered the judgment of the Court referred to the well-known obser- 
vations of Chief Justice Marshall in Marbury v. Madison, to the following effect 
(p. 356) : 

“, , .and the radical distinction was there pointed out between acts performed by such officers 
in the exercise of their executive functions, which the Chief Justice calls political acts, and those 
of a mere ministerial character; and the rule was distinctly laid down that the writ will not be 
issued in the former class of cases, but will be issued in the latter." 


As Mr. Justice Bradley himself pointed out, the decision of Marbury v. Madison 
turned on an entirely different point, and although this opinion of the Chief Justice,. 
according to the learned Judge, would always be read by students with interest and 
profit, it has not been considered as invested with absolute judicial authority. In 
that very decision Mr. Justice Bradley refers to another judgment in Kendall v. The 
United States? and the learned Judge points out that there the Court held that the 
officer concerned could be compelled to do a certain act by mandamus because it was 
simply a ministerial duty to be performed and notan officialact requiring any exercise 
of judgment or discretion. Therefore, the distinction that was drawn was between a 
ministerial duty and the exercise of judgment or discretion, and it is clear that the 
" judgment" here is used in the same sense as “ discretion’, something which is 
left entirely to the opinion of the officer which opinion could not be controlled by 
the Court. Mr. Justice Bradley also cites the case of Decatur v. Paulding’, and the 
following passage that occurs in that judgment ia very striking and significant: 

“ , . Nor can it (i.e. the Court), by mandamus, act directly upon the officer, or guide and 
control his judgment or discretion in the matters committed to his care, inthe ordinary discharge 
of his official duties.” 


Therefore, where an officer is invested by statute with the right of exercising his 
“own. discretion, the Court will not attempt to control that discretion while he is 
exercising the discretion in the discharge of his official duties. If we were satis- 
fied that under the Requisition Act it was left to the discretion of Government to 
decide whether particular premises were premises to which the Act applied or not, 
we would certainly not control that discretion by issuing a writ of mandamus. But 
when admittedly no discretion is given to the Government and when the question 
as to whether the premises are the premises to which the Act applies is to be deter- 
mined as an objective fact, the question with regard to the issuing of a mandamus 
stands on an entirely different footing. 


The second case on which Mr. Seervai relied is reported in Admas v. Nagle’, and 
the observations relied upon are at p. 1006. Mr. Justice Roberts who delivered 
the judgment of the Court states : 


'"*.where a statute vests no discretion in an executive officer but to act under a given 
set of circumstances, or forbids his acting except upon certain named conditions, & court will 
compel him to act or to refrain from acting if he essays wholly to disregard the atatutory mandate ; 
but if a discretion is vested in him, and he is to act in the light of the facts he ascertains and 
the judgment he forms, a court cannot restrain him from acting on the ground that he has exceeded 
his jurisdiction by reason of an error either of fact or law which induced his conclusion ” 


In our opinion, these observations, far from helping Mr. Seervai, are entirely contrary 
1 (1888) 128 U. 8. R. 354 [40]. 4 ean} 89 U. B. R. 589 [497]. 
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to the contention which he is trying to advance. We have exactly the case here 
where the statute forbids Government from acting excepting upon certain named 
conditions, and one of the named conditions is that a requisitioning order can only 
be made with regard to premises to which the Act applies, and if the Government 
acts contrary to the statutory mandate, as the learned Judge of the Supreme Court 
points out, the Court will compel him to refrain from acting in disregard of that 
mandate. The latter part of the observations on which Mr. Seervai relies deal 
with a case where discretion is vested in him and if in the exercise of that disore- 
tion he forms a particular judgment, then that judgmentis not subject to the challenge 
of theCourt. A distinction should also be made with regard to à case where a statute 
casts a statutory obligation upon an officer to decide something. Then the Court 
will not interfere where his decision is wrong or erroneous, because the obligation 
is upon him to decide, and the Court will only interfere if he refuses to decide what 
the statute requires him to decide. But in the Requisition Act there is no obliga- 
tion upon the Government to decide anything. The obligation upon the Govern- 
ment is to requisition premises only upon named conditions and it is the violation 
of that obligation which is sought to be prevented by a writ of mandamus. 

Mr. Seervai also relied on a recent decision of the Privy Council in Nakkuda Ali 
v. N. F. De 8. Jayaratne! That was an appeal from the Supreme Court of Ceylon, 
and the Controller of Textiles in that country cancelled the appellant’s textile license 
under regulation 62 of the Defence (Control of Textiles) Regulations, 1945, and the 
cancellation was challenged by the appellant. Regulation 62 provided that where 
the Controller had reasonable grounds to believe that any dealer was unfit to be 
allowed to continue as & dealer, he could cancel the license, and the Privy Council 
held that these words must be treated as imposing & condition that there must in 
fact exist such reasonable grounds known to the Controller before he could validly 
exercise the powers of cancellation. Lord Radcliffe delivering the judgment of the 
Board points out (p. 77): ‘ 

** However read, they (i.e. these words) must be intended to serve in some sense as a condition 
limiting the exercise of an otherwise arbitrary power.” 

Although they point out that if the question whether the condition has been satisfied 
is to be conclusively decided by the man who wields the power the value of the in- 
tended restraint is in effect nothing. But in any event the Privy Council did realise 
that the condition which the Legislature had laid down was a condition that limited 
the power of the authority. Here also the power to requisition is not an arbitrary 
power, it is a power which is circumscribed by several limitations, and one of the most 
important limitations is that the Government can only requisition premises to which ` 
the Act applies. Therefore, in our opinion, if the Court is satisfied that Government 
or any Government officer is acting contrary to statute or is contravening the limi- 
tations laid down upon the exercise of his power, the Court would interefere by a 
writ of mandamus and compel him to forbear from so acting. 

Mr. Seervai has relied on art. 228 of the Constitution for the purpose of urging 
that a distinction must be drawn between cases where the High Court issues a writ 
of mandamus against the Government and cases where it issues a writ against any 
other person or authority. We are asked to look at art. 32 and compare the 
language used by the Constituent Assembly when it conferred the power of issuing 
writs upon the Supreme Court and the language used in art. 226 when it conferred 
@ similar power upon the High Court. Sub-olause (2) of art. 32 provides: 

“The Supreme Court shall have power to issue directions or orders or writs, including write 
in the nature of habeas corpus, mandamus, prohibition, quo warranto and certtorart, whichever 
may be appropriate, for the enforcement of any of the rights conferred by this Part.” 
Therefore, the power of the Supreme Courtto issue a writ islimited to the purpose 
of enforcing fundamental rights. The Supreme Court has no power to issue a writ 
for any other purpose. It is true that no qualification or limitaton is laid down in 
this article as to the person or authority against whom the Supreme Court can issue 
a writ, and obviously the Capons Court has ample jurisdiction to issue a writ against 
any person or authority including a Government. Now, as far as art. 32 was con- 
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cerned, tho Constituent Assembly was writing on & clean slate. The power to issue 
writs was conferred for the first time upon the Supreme Court because the Court 

itself was set up for the first time under the Constitution. But when we come to the 
* High Court, the Constituent Assembly was not oblivious of the long history which 
lay behind the High Courts of this country, and, as it is well known, the High Court 
had never the power to issue a writ of mandamus against Government. That power 
was conferred for the first time by art. 226, and the power has been conferred in the 
following language : 

“Notwithstanding anything in article 82, every High Court shall have power, throughout 

the territories in relation to which it exercises jurisdiction, to issue to any person or authority, 
including in appropriate cases any Government, within those territories directions, orders or 
writs, including writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 
certiorart, or any of them, for the enforcement of any of the rights conferred by Part ILI and for 
any othor purpose.” 
It should be noted that these writs can be issued by the High Court not only for the 
enforcement of fundamental rights, but also for any other purpose. What is emphasis- 
ed by Mr. Seervai is the fact that when dealing with Government the Con- 
stituent Assembly has qualified the right of the High Court by saying that 
the writ can only be issued in appropriate cases. Mr. Seervai reads this qualifi- 
cation as language of limitation and he asks us to give some effect to this provision 
in the Constitution. We must frankly confess that the language “in appropriate 
enses" used by the Constituent Assembly is not very happy. We take it that 
the High Court can issue writs even against any authority or person only in appro- 
priate cases. But the reason for emphasising the fact that writs should be issued 
against any Government only in appropriate cases seems to be obvious. The 
power was given to the High Court under this article not only to issue writs against 
the Government of the State in which the High Court was situated, but the power 
was given to issue writs against any Government which would include the Govern- 
ment of India or the Government of any other State, and the Constituent Assembly 
has sounded a note of warning that when the High Court travelled outside its own 
territorial jurisdiction, it should be careful in issuing writs against other Govern- 
ments. It is unnecessary finally to pronounce on this matter, but it may be that 
the jurisdiction of the High Court to issue writs against other Governments may 
be of a more limited character than the jurisdiction of the High Court to issue writs 
against the Government of the State in which it is situated. It is only from this 
point of view that this qualification must be understood and construed. 

Mr. Seervai has made an appeal to us that, apart from any authority, the writ of 
mandamus being discretionary, we should consider whether we should not put a 
limitation upon our own wide power and jurisdiction. Mr. Seervai says that it is 
impossible for any State to function if there is a constant interference by the High 
Court in the executive acts performed by the officers of the State. It may be that 
interference by the High Courtmayresult in inconvenience or difficulty in adminis- 
tration. But what we have to guard against is a much greater evil. When we find 
in the modern State wide powers entrusted to Government, powers which affect 
the property and person of the citizen, it is the duty of the Courts to see that those 
wide powers are exercised in conformity with what the Legislature has prescribed. 
We are not oblivious of the fact that in order thatthe modern State should function 
the Government must be armed with very large powers. But the High Court does 
not interfere with the exercise of those powers. The High Court only interferes 
when it finds that those powers are not exercised in accordence with the mandate 
of the Legislature. Therefore, far from interfering with the good governance of 
the State, the Court helps the good governance by constantly reminding Govern- 
ment and its officers that they should act within the four corners of the statute and 
not contravene any of the conditions laid down as a limitation upon their undoubtedly 
wide powers. Therefore, even from a practical point of view, even from the point 
of view of the good governance of the State, we think that the High Court should 
not be reluctant to issue its prerogative writ whenover it finds that the sovereign 
Legislature has not been obeyed and powers have been assumed which the Legislature 
never conferred upon the executive, 
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The final point urged by Mr. Seervai is a question relating to the law of evidence. 
What happened in this case was that the petitioners alleged that the premises in 
question were never let or intended to be let and that the person who was occupying 
the flat which was requisitioned, one Mr. Sanghavi, was a licensee and not a tenant. 
These facts were controverted by the State in their affidavit in reply. When the 
matter came before the learned Judge below, he took the view that the burden of 
proving that the premises requisitioned were premises to which the Act applied lay 
upon the Government and therefore the Government should lead evidence to establish 
the fact. Mr. Seervai contended before the learned Judge that the burden of proving 
that the premises were not the premises to which the Act applied was upon the 
petitioners and they should be asked to lead evidence. Although the learned Judge 
did not accept this contention, Mr. Seervai led no evidence and on that the learned 
Judge held that the facts alleged by the petitioners had been proved. Now, the 
question is, on these facts and on these averments, on whom lay the burden of proving 
that the premises requisitioned were the premises which the Government had the 
authority and power to requisition ? One must understand the real nature of the 
petition filed by the petitioners in order to decide the question of burden of proof. 
Admittedly the petitioners are the legal owners of the property requisitioned. That 
fact is not challenged, nor has it been controverted. Their real grievance, which 
they have come to ventilate in this Court, is that the Government has deprived them 
of their property otherwise than by authority of law, and they also contend that the 
order made under the Land Requisition Act is not & valid order. The law does not 
entitle the Government to deprive any citizen of his property. If the Government 
deprives him of any property, the Government must justify that the deprivation 
was by authority of law. As the title of the petitioners is not disputed, nor is the 
deprivation disputed, in our opinion the burden lay clearly upon Government to 
justify the deprivation by satisfying the Court that the deprivation was by authority 
of law. The question may be looked at from another point of view. The real issue 
that arose for the determination of the Court below was whether the order made 
under the Land Requisition Act was a valid order. The Government justified the 
deprivation of the petitioners’ property by relying upon the order they had made 
under the Land Requisition Act. If Government relied upon that order, it was 
for Government to establish the validity of that order. Surely, it could not be 
said that the petitioners had to establish that the order was invalid. In order to 
establish the validity of the order, Government had to satisfy the Court that the 
conditions precedent to the exercise of the power had been complied with, and one 
of the conditions precedent was that the premises in question were premises to which 
the Act applied. Therefore, it was for Government to prove that the premises which 
they had requisitioned were premises to which the Act applied and which they had 
authority in law to requisition. Mr. Seervai has relied on s. 101 of the Indian Evi- 
dence Act, which provides : 

“Whoever desires any Court to give judgment as to any legal right or liability dependent 
on the existence of facts which he asserta. must prove that those facts exist.” 
Mr. Seervai says that it is the petitioners who want a judgment in their favour, who 
want to establish their legal right to property, and therefore it is for them to prove 
that the order made by Government is not a valid order and that the premises which 
are requisitioned are not premises to which the Act applies. In our opinion, that 
is not the correct application of that section to the facts of this case. The legal right 
of the petitioners to the property is not in dispute. It is the Government who say 
that although the property is the property of the petitioners they have a right to 
exercise acts of ownership in respect of that property. It is the Government who 
say that they have a right to deprive the petitioners of the use of that property. 
It is, therefore, the Government who are asserting a legal right quae this property, 
and under s. 101 it is for them to establish that legal right. If they fail to establish 
that legal right, then the petitioners must succeed. In our opinion, therefore, the 
learned Judge below was right in the conclusion to which he came, viz. that the 
burden of proof lay upon the Government. As the Government led no evidence 
to discharge that burden of proof, the learned Judge was also right in holding that 
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the petitioners must succeed because Government have failed to show how they 
were justified in depriving the property of the petitioners by authority of law. 
We would, therefore, dismiss theappeal with costs. Order stayed for a fortnight. 


Appeal dismissed. 
Attorneys for appellant: Little & Co. 
Attorneys for respondent : Nandlal & Co. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
BHANJEE MUNJEE v. THE STATE OF BOMBAY.* 

Bombay Land Requisition Act (Bom. XXXIII of 1948), Seo. 6—Premises requisitioned for “ publio 
purpose namely for housing a person without accommodation "— Premises allotted to first 
informant of suppressed vacancy of premises— Whether premises requisitioned for “ public 
purpose” under Act. 

Certain premises were requisitioned by Government under s. 6 of the Bombay Land 
Requisition Act, 1948, and the purpose of the requisition was stated to be ' a public purpose 
namely for housing & person without accommodation”. Under this order the premises were 
allotted to the first informant who had informed the Government that these premises were 
suppressed vacancy. This was in pursuance of the policy of Government to allot suppressed 
vacancies to first informants. On the question whether in view of this policy of Government 
the premises in the case were requisitioned for a publio purpose :— 

Held, that when only the interest of first informants was served by the policy of the 
Government, it could not possibly be the interest of the general publio aa required for the 
true interpretation of “‘ public purpose, " and, therefore, the requisition in the present case 
was not for a public purpose as defined in the Bombay Land Requisition Acb. 

Hamabas Framji Petit v. Secretary of State!, referred to. 

Ox March 24, 1951, the State of Bombay (respondent) made an order of requisition 
under s. 6 of the Bombay Land Requisition Act, 1948, against Bhanjee Munjee and 
Lalji Jadavji Thakkar (petitioners) declaring that certain premises had become 
vacant on or after May 1950. The respondent made a supplemental order on August 
22, 1951, stating that the premises mentioned in the first order “were requisitioned for 
a public purpose namely for housing a person without accommodation on the date of the 
said order." Under these orders the premises were allotted to one Hari Mohan Kapur 
who had first informed the respondent of the alleged fact that these premises were 
suppressed vacancy. 

The petitioners applied to the High Court under art. 226 of the Constitution of 
India challenging the order of requisition. Tendolkar J. who heard the application 
held that the premises were requisitioned for a public purpose and dismissed the 
po on January 31, 1052. In coming to this conclusion his Lordship referred to 

s judgment in Naemuddin J. Bhimant v. State of Bombay? in which he stated as 
follows :— 

TzNDOLKAXR J....However, before proceeding to consider whether the requisition 
order in this case was for a public purpose it will be convenient to consider what is æ 
public purpose and to what extent œ Court will interfere with a declaration that 
the premises have been requisitioned for a partioular purpose described by the 
Government as a public purpose. In an unreported judgment delivered by me 
in Ratanchand Hirachand v. D. R. Pradhan? I observed as follows : 

**, , There is little authority for deciding what is a public purpose; and, of course, a public 
purpose 18 not capable of any precise definition. This lack of authority is mainly due to the 
fact that the words ‘public purpose’ occur only in the Land Acquisition Act under which the 
Government are the sole judges of what is a public purpose. However, at one time the matter 
had come up before their Lordships of the Privy Council in Hamabat Framjt Petit v. Secretary 
of State.* In that case a lease by the East India Co. contained a power of resumption for any 
public purpose. In purported exercise of that power as the successors of the East India Co. 


“Decided, February 21, 1962. O. ©. J. Tendolkar J., on January 11, 1952 (Ù. JJ. 
Appeal No. 8 of 1952: Miscellaneous Appli- 8 (1949) Miscellaneous Application No. 2 
cation No. 118 of 1961. of 1948, decided by Tendolkar J., on January 

1 (1914) 17 Bom. L. R. 100. 19, 1949 (Unrep.). 

2 (1952) Mis. No. 108 of 1951, decided by 4 (1914) 17 Bom. L. R. 400. 
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the Government sought to resume the land to build dwelling houses thereon which they could 
offer to Government officials, it being suggested that suitable houses were not easily obtainable 
in Bombay for Government Officials. Bachelor J. who tried the cage gave the following definition 
of a “public purpose" which was approved of by Viscount Dunedin (p. 102) :— 

‘General definitions are, I think, rather to be avoided where the avoidance is possible, and 

I make no attempt to define precisely the extent of the phrase ‘public purposes” in the lease ; 
it is enough to say that, in my opinion, the phrase, whatever elso it may moan, must include a 
purpose, that is, an object or aim, in which the general interest of the community, as opposed to 
the particular interest of individuals, is directly and vitally concerned.’ 
It is olear from this passage that before the purpose can be considered to be a publie purpose the 
general interest of the community must be directly concerned with it. But it does not follow 
therefrom that allotment of premises to an individual can never be a public purpose: The learned 
Chief Justice, in his judgment in Appeal No. 05 of 1948 in Rao v. Adoani,! observed as follows 
(p. 402) : 

*...Ido not quite agree with Mr. Justico Bhagwati when he suggests that if Government 
wishes to secure a house for an individual ıt would not necessarily constitute public purpose. 
The purpose for which land has to be requisitioned must involve some benefit to the community 
88 & whole. But there may be cases where securing a house for an individual may itself confer 
& benefit upon the community’.” 


In that particular case a flat had been requisitioned for the family of one Mr. Singh, 
whose services in Tanganyika were deemed by the Government to be essential 
in the interests of the Indian community in Tanganyika, and I held that although 
there may be scope for a difference of opinion as to whether this was a public purpose, 
as it was possible reasonably to take the view that it was a public purpose, I would 
not interfere with the decision of Government that it was a public purpose. In 
that connection I referred to the observations of their Lordships of the Privy Council 
in Hamabas Petite case which are as follows (p. 102) : 


“That being so, all that remains is to determine whether the purpose here is a purpose in 
which the general interest of the community is concerned. Prima facie the Government are 
good judges of that. They are not absolute Judges. They cannot say: “sic volo sto jubeo," 
but atleast & Court would not easily hold them to be wrong." 

I, then proceeded to state that 

**.. take the principle, therefore, to be that where the Government has held that a 
requisition is for a public purpose, the Court would be reluctant to interfere unless obviously 
the decision of the Government is unsustainable or unreasonable.” 


The question as to what is a public purpose came up for decision before the Madras 
High Court, also under the Land Requisition Act, in The Secretary of State for India 
v. Gopala Aiyar3 In that case Government had requisitioned land to provide 
house sites for Panchamas of Tanjore and it was alleged that since this benefited 
only a section of the public the acquisition was not for a publie purpose. Venkata- 
subba Rao J. who decided the case set oub the result of the examination made by the 
Madras Government of the needs of the Panchamas and their conclusions based 
thereon and then proceeded to observe as follows (p. 276) : 

**. ..The Government in order to remove the disabilities under which the depressed classes 
labour has undertaken to provide them with house-sites. The condition of the Panchamas calla 
for its intervention. The measures adopted, while directly benefiting the Panchamas, indireotly 
benefit the public at large. Even if only a section of the public is benefited, still the purpose 
is a publie purpose. The expression includes & purpose in which the general interests of the 
community, as opposed to the particular interests of the individuals is directly and vitally 
concerned. (Bee Hamabat Framjs Petit v. Seoretary of State for India). If the purpose in 
question is not a public purpose I fail to seo what can possibly answer that description.” 

Now, with the utmost respect to the learned Judge, although there is no doubt what- 
ever that the case was rightly decided, I do not think the learned Judge could have 
intended to lay down, what he does in fact state, that there was “indirect” benefit 
to the public at large. The very fact that the learned Judge in the very next sentence 
proceeds to state the substance of the decision of their Lordships of the Privy Council 
in Hamabai Petits case which lays down that the public must be “directly and 
vitally” concerned shows that the learned Judge could not possibly have taken a 


1 (1949) 61 Bom. L. R. 842. 2 (1930) 52 M. L. J. 274. 
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contrary view; and, therefore, although, with greatrespect, I accept this decision as 
correct, I do not accept it as laying down the proposition that an indirect benefit 
to the public at large would constitute a public purpose where the direct benefit was 
only to an individual or a limited number of individuals. 
We next have certain observations made by their Lordships of the Supreme Court 

in Province of Bombay v.\Khusaldas Advani.) Mahajan J. observes as follows (p. 17) : 

'**...No precise definition of the phrase ‘public purpose’ can be attempted and none 
has been given in judicial decisions. It was, however, observed in Hamabat Framjee Petit v. 
Secretary of State for India, that in order to constitute a “public purpose" in taking land it is 
not necessary that the land when taken is to be made available to the public at large, but that it 
includes a purpose, that is, an object, in which the general interest of the community as opposed 
to the particular interest of the individuals is directly and vitally concerned. It was said in 
that case that prima facts the Government are good judges of the question whether the purpose 
is one in which the general interest of the community is concerned, but that they are not absolute 
judges, that is, they cannot say, ‘I desire it, therefore I order it’. " 
Mukherjea J. observes as follows (p. 31) : 

**, ..À public purpose involves some benefit to the community as a whole, as opposed to 
the personal gain or interest of particular individuals, Housing of refugees may certainly be a 
public purpose, and under certain circumstances even securing a house for an individual may 
be in the interests of the community, but it cannot be to the general interest of the community 
to requisition the property of one refugee for the benefit of another refugee.” 


I may also draw attention to the position relating to the acquisition of property 
under the Constitution of the United States of America. By amendment V of the 
Constitution itis provided that private property shall not be takenfor “public use" 
without just compensation. It is understood to be implicit in this that private 
property can only be taken for "public use,” and under amendment XIV of the 
Constitution it is provided that the State shall not deprive any person of his property 
without due process of law. In cases decided under these two amendments in 
regard to the acquisition of property the principles laid down are succinctly summaris- 
ed by Willonghby in his Constitution of the United States of America, Vol. ITI, 
p. 1852, as follows : 

“A somewhat different phase of the question as to what constitutes a public purpose or use is 
presented when, by an exercise of the police power, or of eminent domain, or of both, private 
property is authorized to be taken or employed by private persons for their own individual gain, 
or for uses to which the public is not admitted, as, for instance, means of transportation, which, 
though privately owned and operated, are used by the public. 

Here, the actual use not being publio, the justifying public interest has to be deduced from 
the special character of the private use which is authorized.” 

The position under the American Constitution appears to be very similar to the 
osition that prevails in India under the decisions to which I have drawn attention. 
om a review of these decisions two principles emerge: (1) that requisition for an 
individual or for a limited number of individuals oan be a public purpose only if 
public interest is directly and vitally served by such requisition and (2) prima facie 
the Government are the best judges of what is a public purpose and the Court will 
be most reluctant to interfere unless obviously the decision of the Government is 
unsustainable or unreasonable. 

Keeping these principles in mind, I willnow proceed to consider whether there is 
any public purpose for requisitioning the premises in this case. In the first instance 
it is urged on behalf of the petitioners that the three affidavits on behalf of the 
respondents deal with three distinct and different public purposes; and since it is 
incumbent upon Government to determine that a public purpose exists before an 
order of requisition can be made, I should hold in this case that no public purpose 
was present to the mind of the requisitioning authority when it made the order of 
requisition. The respondents’ answer to this contention is that the purpose dis- 
closed by all the three affidavits is but one, viz. an attempt at equitable distribution 
of available accommodation and that this was a purpose for which the requisition 
order was made. I will proceed to consider which of these two contentions is well 
founded, $ 
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Turning first to the publio purpose set out in the affidavit of Nanavati, which I 
have reproduced abovein extenso, IDhaveno hesitation whatever in saying thatequit- 
able distribution of available accommodation when accommodation is extremely 
scarce is a purpose whioh is of direct and vital benefit to the community at large 
and is unquestionably a public purpose. But then, one is entitled to expect 
that Government will have some reasonable test for determining who amongst the 
vast class of the homeless which exists in this great city is to get the benefit of available 
accommodation ; for if the allotment was to be made in a capricious, arbitrary or 
haphazard manner, it would be difficult to say that it brought about an equitable 
distribution and was thus directly conducive to public good. What is urged by the 
petitioners is that Government by & press note issued on January 21, 1949, told the 
homeless public not to apply to them for accommodation, and thereafter, if Government 
discovered some homeless person by chance or accident, allocation of accommodation 
to him cannot be said to serve any public purpose. Realising the force of this 
argument the respondents have now placed on affidavit the full history of their 
requisitioning policy. I will attempt to summarise that affidavit which is full and 
frank. It is stated therein that when the Bombay Land Requisition Ordinance, 
1947, came into force the public were invited to apply for allotment of vacant 
ipsus but it was soon discovered that the number of vacancies intimated to 

vernment as required by the Ordinance were not enough to meet even a fraction 
of the demand of even Government servants, or Government "Offices, Departments 
or Publio Bodies, with the result that applications from members of the public could 
not be considered at all. Government, however, found that although there was a 
legal obligation to report a vacancy, this obligation was not being carried out in a 
large number of cases. People who were in need of accommodation started reporting 
such suppressed vacancies to Government; and Government by a press-note issued 
on January 7, 1948, announced to the public that where a suppressed vacancy 
was reported to it by any individual, Government would “as a reward for his co- 
operation allot to him the premises which he had been instrumental in disclosing.” 
Government, however, by the same press-note stated that the person who reported 
the suppressed vacancy must in order to qualify himself for allotment of the premises 
also "genuinely need accommodation,” so that the policy at this stage was to allot 
all available accommodation either for the purpose of the State or to Government 
servants, or, in the case of a suppressed vacancy, to the informant if he happened 
to be a person who genuinely needed accommodation. Thereafter, Government by a 
press-note issued on January 21, 1049, told the public that they had decided to restrict 
the activities of the Requisition Department only to allotments for Government and 
other public purposes. This was done at a time when the law as it stood authorised 
the Government to requisition “for any purpose.” The same press-note proceeded 
to tell the publio that they should not send any applications for accommodation or 
even, report suppressed vacancies. It would appear at this stage that Government 
did not have any kind of plan or scheme to allot any accommodation to private 
individuals at all. But then the affidavit proceeds to state that despite this notifica- 
tion some people went on reporting suppressed vacancies to the Department concerned 
and such vacancies continued to be allotted to the informants, if they happened to 
be genuinely inneed of accommodation. On December 22,1950, Government issued 
& third press-note which recited that the activities of the Department had been 
restricted for the past two years to allotment of premises to Government servants 
only and called upon the public to refrain from approaching the Department for 
allotment of any accommodation at all; thus confirming the impression created by 
the second press-note that they had no scheme or plan for allotting any vacant 
accommodation to private individuals. However, this press-note proceeded to state 
that accommodation was being allotted to the first informants in the case of suppressed 
vacancies. This particular press-note however does not state that the same was 
being allotted only if the informants were genuinely in need of accommodation. But 
I must necessarily read this public announcement as meaning that the Department 
was then carrying out its original publicly declared policy of allotting suppressed 
vacancies to the first informants. The position, therefore, on the affidavits put in 
on behalf of the respondents appears to be that the policy that the Government now 
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have for allotting available acoommodationis to utiliseit for the purposes ofthe State 
or to allot it to servants of the State Government and only in the case of a suppressed 
vacancy to allot it to the first informant, who is genuinely in need of accommodation. 
Ina case in which an informant does not happen to be genuinely in need of accommoda- 
tion, it is not stated in the affidavit what is to happen to the accommodation ; but 
presumably such accommodation would be at the disposal of the Government for 
being utilised for & purpose of the State or for being allotted to a Government 
servant. The part of this policy which is challenged on this petition before me as 
not serving any public purpose at all relates to the allotment of suppressed vacancies 
to first informants. 

It is urged in the first instance that a person who acts as an informant for personal 
gain is an infamous individual and should not be encouraged ; and, secondly, that 
granting accommodation to an informant can confer no vitalor direct benefit on the 
community at large. Now it is undoubtedly true that an informant who acts on 
motives of personal gain is looked upon with great disfavour by the Courts; but it 
may still be that in a given set of circumstances he is a necessary evil, and serves & 
useful purpose in society. If Government take the view, as they apparently do, 
that the evil of suppressed vacancies has reached alarming proportions and cannot 
be checked by any other means than by utilising the services of informants, they 
may prefer the lesser evil of encouraging and rewarding the informant to having 
a large number of vacancies suppressed and not made available to the needy persons. 
In that state of society the informant may serve & useful purpose, viz. discovery 
of suppressed vacancies which makes some accommodation available to the needy. 
It does not, however, follow therefrom that allotting accommodation tothe informant 
is necessarily a public purpose. Just as there may be persons who give information 
about suppressed vacancies there may be persons who give information about the 
violation of other laws by other citizens. Why then is the informant in the case of 
suppressed vacancies deemed to be qualified to receive an allotment while the informant 
in the case of any other violation of law ia not so qualified? This argument would 
have had & good deal of force in it if Government were allotting the suppressed 
vacancies to the first informants solely as a reward for giving the information and 
without any consideration as to whether he belonged to the class of persons who 
were homeless. But in this particular case Government have made it perfectly 
plain that the first informant does not become entitled to any accommodation unless 
he can satisfy them that he genuinely needs accommodation. There can belittle doubt 
that providing accommodation to the homeless ora refugee isa matter of great and 
vital public interest. Where the number of vacancies that are available for allotment 
is very limited and the class of persons who arein need of accommodation very large, 
it must of necessity happen that those who benefit by the allotment of vacant 
premises are a small and negligible fraction of the general community; yet, none 
the less, if available accommodation were distributed by Government on any 
reasonable basis, to bring aboutan equitable distribution, of that accommodation, a 
requisition for that purpose would inmy opinion bea requisition for a public purpose. 

It is urged by the petitioners that an informant who is genuinely in need of ac- 
commodation ia not necessarily a person whois without accommodation. He may bea 
person whohas inadequate accommodation or he may even be a person who may have 
been temporarily accommodated at the sweet will and pleasure of one of his friends 
or relatives with whom he lives. Therefore, if such & person were to be chosen in 
preference to the large number of persons who have no roof over their heads, that 
would not conduce to public benefit. It may be that in a given case a person 
who has inadequate accommodation does not stand in any better position than a 
person without any accorhmodation at all; but thatis a pure question of degree, and in 
considering a policy broadly for the purpose of determining whether it discloses a 
publie purpose I ought to refrain from entering into nice and subtle distinctions 
about the relative qualifications of a person for obtaining accommodation from Govern- 
ment. I have no doubt that Government interpret the words "genuinely needs 
accommodation,’ inthe sense in which they ought to be interpreted, viz. thathe is in 
the position of a person who has no shelter of his own, or who, if he has a shelter, 
has such an inadequate shelter that it may well be treated gs non-existing. Looked 
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at from that point of view it appears to me that the present policy of Government 
which emerges from the affidavit that has been put in by Mr. Potnis on December 14, 
1951, is only but one mode of giving effect to the original policy which was set out 
in the affidavit of Nanavati of bringing about an equitable distribution of available 
premises. The test that the State has chosen toemploy for allotting these premises 
amongst the homeless is that they should satisfy the further requirements of being 
the first informants. Whatever maybe my own opinion as to whether such a test 
should be adopted, I cannot say that the test is unreasonable, capricious, arbitrary or 
haphazard. Therefore, there are no three different public purposes for the present 
requisition as urged by the petitioners but there is only one single purpose, viz. 
that of equitable distribution of available accommodation, that distribution being 
restricted inthe present case to a person without accommodation who is an informant. 

However, it is further urged by Mr. Palkhiwalla that assuming that it was a public 

urpose to allot premises to a first informant in the case of suppressed vacancies the 

Btate ought to establish in this case that the first informant was & person without 
accommodation, so that the allotment of premises to him may serve some public 
purpose. That argument may have somè force in a case in which the requisition is 
for allotment to & particular individual; but I will not discuss that case in dealing 
with this petition because in this instance Government have chosen to requisition 
premises without making a simultaneous order for allotment. The purpose of 
requisition is stated to be (by tre attempted supplementary order to which I have 
already referred) "for housing & person withont accommodation.” That is a public 
purpose as I have held, and I am, therefore, not concerned with the actual allotment 
that may hereafter be made by the Department of these premises. It is open to 
them to pass a requisition order stating therein a general public purpose, and if they 
do so, a subsequent allotment order is a matter whichis within their authority under 
the provisions of the Bombay Land Requisition Act, 1948. Assuming that such, a 
subsequent order of allotment was bad on any ground, that would not invalidate the 
order of requisition if the purpose for which it was made was æ public purpose. 
The position, however, may well be different when the order of requisition is iteelf 
addressed to the allottes and the person in possession is required by that order to 
hand over possession to the allottee and a simultaneous order of allotment is made in 
favour of the allottee. But I do not propose to deal with that position on this 

tition. 
PeThe result, therefore, is that I hold that the requisition in this case was for a public 
purpose and is valid. ‘ 

The petitioners appealed. . 


Sir Jamshedji Kanga, with N. A. Palkhiwalla, for the appellants. 
H. M. Seervai, for the respondent. 


Camaata C.J. The petitioners who are the appellants before us challenge an order 
of requisition made by the State of Bombay on March 24, 1951. 

The order was made unders. 6 of the Bombay Land Requisition Act, 1948, and it con- 
tained a declaration that the premises had become vacant on or after the month of May 
1950. The order did not state on the faceof it the purpose for which the premises 
were requisitioned. A supplemental order was made by the State on August 22,1951, 
and that order stated that the premises were requisitioned for a publio purpose, and 
the public purpose was “housing a person without accommodation”. 

Act XL of 1951 was enacted in November 1951 and that Act validated orders passed 
previously, if in fact the premises were requisitioned for a public purpose; and in 
this case Government, relying on the Amending Act, sought to establish in the Court 
below that in fact the premises were requisitioned for a public purpose; and the 
question that arises for our determination is whether these premises were in fact 
requisitioned for & public purpose. The learned Judge below has taken the view 
that the premises were requisitioned for a public purpose and has, therefore, dismissed 
the petition. It is from that order of dismissal that this appeal is preferred. 

Now, the “public purpose” has been set out in full détail in the affidavits made by 
the State on this petition, and that purpose may be stated as fairly as it is possible, 
and the purpose is that inasmuch as there is a considerable scarcity of housing accom- 
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modation in the city of Bombay, it is necessary to regulate distribution of premises 
which fall vacant, and that distribution should be brought about on an equitable 
basis. Therefore, the object and purpose of the Government was to distribute 
equitably premises which fell vacant and in respect of which intimation was given by 
the landlords as required by the Land Requisition Act. 

Now, “publio purpose" has been defined by the Privy Council accepting the defini- 
tion given by Mr. Justice Batchelor which is to be found in Hamabat Framjs Petit v. 
Secretary of State+ and from that definition it is clear that that purpose only is a public 
purpose which has for its primary object the general interest of the community. It 
may be that in achieving the public purpose an individual-or individuals may be 
benefited, but the benefit to the individual or individuals must be indirect. The 
object to be aimed at must be the general interest of the community. It is also well 
settled,.and indeed it must be so, that Government must be prima facie the best 
judges of what public interest is. Courts of law are far removed from the heat and 
dust of every day administration, and it is for the Government to administer the 
State, and they must be in the best position to decide how that administration 
should be carried on, and therefore Courts of law would ordinarily be most reluctant 
to take a different view of what public interest is from the view taken by the State. 
But when the Court is satisfied that the view taken by Government is capricious or 
arbitrary or when that view has been arrived at on an entirely unreasonable basis, 
the Court has ample jurisdiction to interfere and to come to the conclusion that the 
purpose for which the premises were requisitioned was not 4 pe purpose. Now, 
we do not think that there oan be any dispute that housing the homeless is a public 
purpose. Indeed in the situation in which our country is placed to-day there could 
not be a more laudable purpose, a more deserving purpose, than to find shelter for 
people who are without any shelter. It may be very important to house Government 
servants and those who are engaged in the service of the State. But it is equally 
important to see that the members of the public are also given reasonable accommoda- 
tion so that they could feel certain that they have a roof over their heads. It is 
necessary to emphasise the fact that Government itself realises that distribution of 
available accommodation should be made not on any unreasonable, arbitrary or 
capricious basis, but on an equitable basis, and therefore the policy of the Govern- 
ment can only be justified provided we find that in fact what the State is doing is 
distributing available accommodation on an equitable basis. The claim put forward 
by the State is not that available accommodation is being distributed on any basis 
or on à practical basis but the claim is put forward that the distribution is an equita- 
ble distribution of available accommodation. Emphasis is put and rightly put in 
more than one place in the several affidavite filed by the State on this aspect of the 
case, that what the State is doing is equitably distributing the available accommoda. 
tion. 

Now, let us consider this policy of equitable distribution as is being carried on by 
the State of Bombay. It is pointed out on behalf of the State that when the Bombay 
Land Requisition Ordinance, 1947, came into force members of the public were in- 
formed that they could apply to the Accommodation Department for allotment of 
premises which became vacant, and a large number of applications were received 
from members of the general public. It was then found that the number of vacancies 
arising and intimated to Government were not large enough to meet the heavy de- 
mand for accommodation of Government servants, Government Departments, 
and members of the general public who required accommodation. It was also found 
by Government in the working of the Land Requisition Act that landlords did not in 
all cases give intimation about vacancies, with the result that there were, to use an 
expression which has now become a matter of ordinary usage, several “suppressed 
vacancies”. In this state of affairs a Press Note was issued by the Government 
on January 7,1048. In this Note the policy of Government was announced that the 
Government had carefully considered the suggestion made by various people and had 
decided that premises should be allotted to persons who disclose them provided : 


(1) his information relates to a vacancy which has been suppressed by a landlord or which 
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has been unlawfully filled by a landlord or a tenant after the coming into operation of the Ordi- 
nance, and 
(2) the person giving information genuinely needs accommodation.” 

The Note goes on to state further that “the question of giving cash or other 
rewards to persons giving similar information, but not needing accommodation 
themselves, is under the consideration of Government and a separate announcement 
will follow shortly." Another Press Note was issued on January 21, 1949, and 
by that Press Note Government announced a change in its policy and the change 
was that it had decided to restrict the activities of the Bombay Land Requisition 
Office only to making allotments for Government and other public purposes. The 
public were, therefore, requested not to keep on sending fresh applications to the 
accommodation branch or report suppressed vacancies. ‘Therefore, it is clear that 
at this stage the Government gave up its policy of giving available accommodation 
to the homeless and confined its activities to finding accommodation for Government 
servants. Then came the Press Note of December 22, 1950. In that Press Note 
the members of the general public were again told that they should refrain from 
making any approach to the Controller for allotment of residential or non-residential 
accommodation. But the Press Note goes on to state “‘ The Controller is, however, 
allotting suppressed vacancies to the first informants.” They were also asked not 
to trouble the Controller but that they would be informed of the results of the 
inquiries as soon as they were completed. The policy enunciated by the last Press 
Note of December 22, 1950, admittedly still continues and that is the policy which 
was given effect to when the premises in question were requisitioned and allotted 
to the allottee. It is common ground that the premises were allotted to the first 
informant who informed the Government of the alleged fact that the premises in 
question were suppressed vacancy. The question that arises is whether in view of 
the policy as enunciated by Government it could be said that the premises under 
consideration were requisitioned for a public purpose. 

Now, the learned Judge has pointed out that a first informant is a necessary social 
evil. We do not think it is necessary to emphasise that members of the publio 
should co-operate with the Government in enforcing every law that is put upon the 
statute book. But itis necessary to emphasise the fact that there is all the difference 
in the world between a member of the public who out of his sense of civic duty 
co-operates with Government and the member of the public who does so out of a 
sense of pecuniary benefit, or out of expectation of a reward which he would be 
given by reason of the service rendered by him to the State. The learned Judge 
below himself, and rightly, in unequivocal terms has condemned the institution 
of public informants. He has rightly pointed out that this Court has always looked 
down upon such an individual and has considered him to be an infamous person who 
often thrives on the troubles and difficulties of members of society!. . Seervai 
has pointed out to us how difficult it is for Government to administer this law, a 
very difficult law, unless Government get the co-operation of the landlords by in- 
timating vacancies, and when Government find that landlords do not co-operate 
and are not sufficiently law-abiding the working of the Act almost becomes impossible. 
We, therefore, realise that in this state of affairs it may be necessary, however un- 
fortunate it may be, to utilise the services of first informants in order to detect 
suppressed vacancies and in order to have available accommodation for requisition. 
But it is & very far ory from utilising first informants and if necessary rewarding 
them properly to the position taken up by Government and which position we will 
presently analyse that the first informants must be rewarded by the allotment to 
them of the premises which they have found to be suppressed vacancies. 

The present policy of Government is clearly this. Available accommodation is 
to be given only to Government servants and first informants. Mr. Seervai says 
that any and every first informant will not get accommodation but it is only that 
first informant who himself is homeless and who is in need of accommodation. That 
is correct. But what Mr. Seervai overlooks is the fact that in this policy the needs 
of all members of the public are completely ignored and brushed aside except the 


1 Naxmuddin J. Bhimani v. The State of No. 108 of 1951, on January 11, 1952 (Unrep.). 
Bombay, decided by Tendolkar., in O.O.J. Suit —[Es.] 
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needs of the infinitesimal minority represented by the first informants. We would 
not like to say so, but we think we must, that that policy results in thisthat Govern- 
ment looks after only that section of the public which has been looked upon by these 
Courts as an infamous seotion. It is indeed strange that Government by their 
policy should ask the members of the public not to represent to them their needs 
at all. No application can be received from any member of the public however 
great his need might be. Therefore, Government have deliberately put themselves 
in this position that they would only consider the needs of the first informants and 
of nobody else, and as the learned Judge below has himself found that even where 
a first informant is not in need of accommodation and the suppressed vacancy is 
not allotted to him, Government does not consider the need of any other member 
of the public, but the available accommodation falls as it were into a common pool 
to be drawn upon for a Government servant or for other public purpose.! Mr. Seervai 
says that it is impossible for Government to satisfy the needs of thousands of home- 
less people in Bombay, and for administrative reasons they must restrict the opera- 
tion of their department to a few members of the public whose needs can be legiti- 
mately satisfied. We can quite understand the difficulty of Government that looking 
to the number of premises available they cannot possibly try and satisfy the needs 
of every one. We can also understand Government for administrative reasons 
laying down some reasonable basis on which they would allot accommodation. But 
what is the basis which Government has adopted today ? The only basis is that 
out of the large public which is in need, which is in difficulty, they would only allot 
accommodation to those persons who act as first informants and who report suppressed 
vacancies. We really fail to understand how it can possibly be urged that this is 
a reasonable basis which the Court should accept, nor can we understand the argument 
that this is & mode of equitable distribution of available accommodation. If the 
Government policy is to help the general publie by trying and supplying them with 
accommodation wherever possible, Government should at least satisfy themselves 
as to what the needs of the public are. But Government, as we said before, have 
so announced their policy that they have made it impossible for the members of 
the public ever to inform them what their needs are or for Government ever to oon- 
sider what their needs are. Government today only considers the needs of Govern- 
ment servants and the needs of first informants. The rest of the public is kept in 
the outer darkness to fend for themselves as best as they can. Mr. Seervai says 
that we should sympathise with Government’s difficulties and we should not try 
and interfere with the working of this department if we can possibly take the view 
that the policy enunciated by Government is not arbitrary or capricious. We would 
certainly not have interfered if it is possible to support this policy on any principle 
whatsoever. There is obviously a discrimination in this policy. There is obviously 
a classification in this policy. There is obviously an attempt to rule out a large 
section of the public from the benefits of the Act. Discrimination, classification 
and ruling out of a large section of the public may all be supported on some reasonable 
basis, and we have done our best to find out how it can be said that picking out one 
section of the community, and that section the first informants, for the proud privilege 
of being the recipients of the favours of the State as a result of the working of this 
Aot, can possibly be a reasonable classification which should appeal to this Court. 


As the facts are not disputed in this case, viz. that the vacancy was given to the 
first informant, on what we have stated, it is clear that the purpose is not a public 
purpose as defined by the Act. We may point out that Government can administer 
this Act and can investigate into suppressed vacancies and bring them to light even 
with the assistance of first informants without necessarily giving them the reward 
of the premises which they have discovered to be suppressed. It is difficult for us 
to understand why the first informants would not be able to do their work for any 
other reward except the reward which the Government holds out. There are first 
informants who help Government to enforce the Gambling Act, there are first in- 
formants who help Government to enforce the Prohibition Act, and these Acts are 
fairly well enforced and the first informants are not paid out of the subject-matter 
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of their discovery. A pecuniary reward has been very often found to be sufficient 
to get the necessary services from first informants, Similarly in this case Govern- 
ment can get suppressed vacancies reported, and once they are reported, Government. 
must find some method whereby they should consider the needs of the whole public 
which is in need, and notof asection selected by them. It is impossible to hold that 
when only the interest of the first informants is served by the policy of the Govern- 
ment it can possibly be the interest of the general public as required for the true 
interpretation of “ public purpose" to which we have drawn attention. 

A point was also urged by Sir Jamshedji that the order was bad on the ground that 
the requisitioning authority did not apply its mind to the making of the order. It 
18 unnecessary to consider that question because we have held in favour of the ap- 
pellants on the first point raised by them. The result is that the appeal succeeds, 
the order of the learned Judge below will be set aside and there will be an order in 
terms of prayer (c) with costs throughout, including costs reserved. 

_ Mr. Seervai has also contended that a petition for a writ of mandamus doos not 
lie. In view of our decision in State of Bombay v. Laxmidas', we have rejected that 
contention. 

Appeal allowed. 

Attorneys for appellants: Champaklal & Co. 

, Attorney for respondent: Little & Co. 
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Before Mr. Justice Shah. 


YUSUFALLY GULAMHUSSEIN CHHATRIWALLA v. YUSUFALLY 
CASSAMALLY CHHATRIWALLA.* 


Mussalman Wakf Act (XLII of 1923), Sec. 2(e)—Mussalman Wakf (Bombay Amendment) Act 
(XVIII of 1935)—Part of income of property immediately dedicated for charitable, pious or 
religious purposes and rest of income for temporal purposes under deed of irust —W hether wakf 
under Act results in respect of dedication of portion of income of property for religious, pious 
or charttable purposes. ' 

The expression “ any property " used in s. 2(e) of tho Mussalman Wakf Act, 1923, does 

, not necessarily include the entire interest of the settlor in the property. It is, therefore, 
not necessary that there should be a dedication for charitable, pious or religious purposes 
of the entire income of the property, before the dedication can be regarded as wakf within 
the meaning of the Act. : 

' — The expression, '* property ” as used in the Act is not limited by anything, either expressly 
contained in the statute or by necessary implication involved in the statute, to mean 
that the total income out of a unit of property must be reserved immediately to charity 
before it could be deemed to be wakf within the meaning of the Act. Itis open toa settlor 
to direct that a part of the income of his property be used immediately for purposes which 
are regarded by the Mussalman law as religious, pious or charitable and the rest of the 
benefit may be diverted for purposes which may be temporal, either permanently, or for a 
limited period, with an ultimate benefit to charity. To the extent to which & provision is 
made by immediately dedicatmg meome of property for purposes which are religious, pious 
or charitable, there results a wakf which satisfies the definition in s. 2(e) of the Mussalman 
Wakf Act, 1023. 

Abdul Karim v. Rahimabat,' distinguished and explained. 
Tyebhoy Essofalls v. Collector of Ahmedabad*, Ali Bakhtiyar v. Khondkar Altaf Hossain’, 
and Kadir Murthuza v. Mohammad Murthuza‘, followed. 
Satyed Shabbir Husain v. Shaikh Ashid Husarn, referred to. 


YusurALLY and Yacoobally (plaintiffs) were beneficiaries under a deed of trust 
executed on August 19, 1929, by one Valbai in respect of an immoveable property 


1 (1952) 54 Bom. L. R. 681. 2 (1943) 45 Bom. L. R. 1055. 
*Deoided, April 12, 1951. O. O.J. Suit No.75 3 (1933) I. L. Ev. 60 Oal. 790. 
of 1951. 4 [1943] A. I. R. Mad. 234. 
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situated in Bombay. Yusufally Cassumally Chhatriwalla (defendant No. 1) was 


managing the trust estate as the sole trustee. The relevant provisions of the deed 
of trust were as follows :— 


(b) Rs. 25 per month to Labai widow of Hassam Somji the sister of the settlor’s husband 
Ladhabhai Lakhamsey and after her death to pay Rs. 25 per month to Labai's daughter Sonbaj 
during her life. 

(co) Rs. 25 per month as alms to poor Isnashari Khoja widows as my trustees shall think 
proper. 

(d) On the anniversary of the death of the settlor and of her husband Ladhabhai Lakhamsey 
in each year a sum not exceeding Rs. 75 on each occasion shall be spent on Majlis ceremonies. 

(e) Re. 1,000 to Jenabai Muss Dhanji on her marriage or on her attaining the age of 21 years 
whichever takes place first. 

(f) Res. 5,000 to each of the daughters of Gulam Hoosem Ladhabhai a son of the settlor 
on her marriage or on her attaining the age of 21 years whichever takes place firat and Rs. 5,000 
to each of the sons of the said Gulam Hoosein Ladhabhai on his attaining the age of 21 years. 
The trustees shall be at liberty to pay these amounts out of the corpus of the trust property if 
at the date of the payment they have not sufficient amount of the net income in their hands to 
pay the same, 

(gy) Rs. 5,000 to Esufally alias Lakhamsey Cassumally on his attaining the age of 21 years 
and in the meantime to pay him Rs. 25 per month. The trustees shall be at liberty to pay this 
amount out of the corpus of the trust property if at the date of the payment they have not suffi- 
cient amount of the net income in their hands to pay the same. 

(h) Res. 500 a year for giving a dinner to the poor of the Khoja community in Bombay at 
the Khoja Isnashari Masjid or some other place as the trustees may select on the 19th day of 
Ramzan in each year. 

3. After the desth or remarriage whichever shall take place first of the said Kulsumbai 
the trustees shall set apart out of the corpus of the trust property a sum which when invested 
in authorised securities shall yield a net income of about Rs. 1,560 per annum and gpend such 
income every year in performing & majliss in the name of Imam Hoosein and giving & dinner to 
the Khoja Jamat in Bombay. 

4. After the trusts mentioned in clause 2, sub-ols. (b)(c)(e)(f)(g)(4) have been fully performed 
or ceased, the trustees shall out of the corpus of the trust property set apart a sum which when 
invested in authorised seourities shall yield a net income sufficient to continue the trusts mentioned 
in ol. 2, sub-cls. (c)(d) and (A) hereof and shall continue and perform such trusts in perpetuity. 
And if there shall remain any balance of the trust property the trustees shall divide and pay the 
same in equal shares among and to the grandsons of the settlor who shall attain the age of 21 
years. 

The plaintiffs filed the present suit against defendant No. 1 with the sanction of tho 
Advocate General of Bombay (defendant No. 2) under s. 92 of the Civil Procedure 
Code, 1908, for removal of defendant No. 1 from his office as a trustee, for accounts, 
for appointment of à new trustee and for other reliefs on the ground that defendant 


No. 1 had not acted in accordancs with the deed of trust and that he had committed 
breaches of trust. j 


8. T. Desai, with M. H. Shah, for the plaintiffs. 
K. T. Desai, with M. S. Vakeel, for defendant No. 1. 
J. S. Dawada, for defendant No. 2. 


SHAH J. This is a suit filed by two brothers, Yusufally and Yacoobally, sons 
of Gulamhussein Chhatriwalla, against their cousin Yusufally Cassamally and against 
the Advocate General of Bombay seeking to obtain reliefs for removal of defendant 
No. 1 Yusufally Cassamally from his office as a trustee, for accounts, for appoint- 
mont of a new trustee, for transfering the property in the possession of defendant No. 
I to the new trustee so appointed, and for an order for payment to the plaintiffs 
a sum of Rs. 5,000, being the amount mentioned in paragraph 8 of the plaint, and 
other amounts which may be found due to them under the trust deed dated August 19, 
1929. The suit was filed with the sanotion of the Advocate General under s. 92 of 
the Civil Procedure Code. 

The averments made in the plaint are these. On August 19, 1929, one Valbai 
widow of Ladha Lakhamsey created a trust of a property known as Ohhatriwalla 
Building situate at Wadia Street, Tardeo, subject to the powers and provisions 
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contained in the deed of trust. Under the deed of trust benefit was reserved for 
various persons during their lifetime, and directions were given for payment of diverse 
amounts of money to other persons on the fulfilment of certain conditions. It was 
also provided that Rs. 25 per month be given as alms to poor “ Ishnasari Khoja " 
widows as the trustees thought proper, and on the anniversary of the death of the 
settlor and of her husband in BEA year a sum not exceeding Rs. 75 be spent on each 
occasion on Majlis ceremonies, and a bequest of Rs. 500 a year was provided for giving 
* dinner ' on the 19th day of Ramzan of each year to the poor of the Khoja community 
in Bombay at the Khoja Ishnasari Masjid or some other place as the trustees may 
select. It was further provided under the deed of trust that after the death or 
remarriage of Kulsumbai (one of the beneficiaries under the deed of trust) the trustees 
shall, out of the corpus of the trust property, set apart a sum which when invested 
in authorized securities would yield & net income of about Rs. 1,560 per annum and 
that the same be spent every year in performing a “ majlis " in the name of Imam 
Hoosein and giving ‘a dinner’ to the Khoja Jamat, and the trustees were directed 
that after the trusts mentioned in ol. (2), sub-els. (b), (c), (e), (f), (g) and (4), were fully 
performed or ceased, they should out of the corpus of the trust property set apart 
& sum which when invested in authorized securities shall yield a net income sufficient 
to continue the trusts mentioned in cl. (2), sub-ols. (c) (d), and (A), and shall continue 
to perform such trusts in perpetuity ; and if there remained any balance the trustees 
should divide and pay the same in equal shares among and to the grandsons of the 
settlor who attained the age of 21 years. The plaintiffs were beneficiaries under 
the deed of trust, both under ol. (2)(f) of the deed of trust and under the residuary 
el. (4). Inasmuch as benefit was reserved under the deed of trust to charity, and 
it was claimed that defendant No. 1 had not acted in accordance with the 
deed of trust, though he was a trustee, and that he had committed breaches of trust, 
sanction of the Advocate General to the institution of the suit was asked for and 
obtained. 

On the averments made in the plaint it was obvious that the plaintiffs sought to 
mix up reliefs which were entirely personal to themselves with reliefs which they 
claimed as representatives on behalf of charity. Those reliefs could not be joined 
together in a single suit, and therefore the plaintiffs were called upon to elect to 
proceed with the reliefs in respect of either their personal rights or those made in 
a representative capacity. 

Mr. S. T. Desai on behalf of the plaintiffs stated that his clients elected to prosecute 
the suit only with regard to the claim made by them in their representative capacity, 
and the suit was accordingly proceeded with only in respect of that claim. 

Now, defendant No. 1 has raised various contentions as regards the maintainability 
of the suit, and on the merits. 

In my judgment it is unnecessary to deal with the various contentions raised by 
defendant No. 1, because the suit as framed is liable to fail by reason of the 
absence of necessary parties on record. The defendants have contended in their 
written statement that by an order dated February 27, 1950, the Court of Small 
Causes at Bombay, acting under the provisions of the Mussalman Wakf (Bombay 
Amendment) Act of 1935, has appointed Esmail Abdul Karim Panjoo and Dr. Meheral- 
ly Ahmed as trustees of the wakf in so far as provision has been made for the benefit 
of charity under the deed of trust, and that even though they were appointed trustees 
nearly a year before the date on which the suit was filed, the plaintiffs have not 
chosen to implead those trustees as parties to this suit. Assuming for a moment 
that defendant No. 1 is and continues to be a trustee of the trust, notwithstanding 
the order passed by the Court of Small Causes on February 27, 1950, it was obligatory 
upon the plaintiffs to implead the two trustees appointed by the Court of Small 
Causes in this suit. Under the provisions of O. X X XT, r. 2, of the Civil Procedure 
Code, in any suit filed against the trustees all the trustees must be joined as parties 
to the suit, Ifthe trustees are not so joined, the suit is liable to be dismissed. 
Mr. S. T. Desai on behalf of the plaintiffs has admitted that the Court of Small 
Causes has passed the order on February 27, 1950, appointing trustees in respect 
of the wakf, after hearing the plaintiffs; but his contention is that, notwithstanding 
that order, the plaintiffs are entitled to prosecute this suit against defendant 
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No. 1 alone on the ground that the proceedings before the Court of Small Causes 
were entirely without jurisdiction and his clients were entitled to ignore those proceed- 
ings and to ignore the appointment of trustees made by that Court. Mr. S. T. Desai 
has not stated that his clients desired to join the trustees appointed by the Court 
of Small Causes, in this suit, after obtaining fresh sanction from the Advocate 
General. 

Under s. 6M, sub-s. (2), ol. (41), of the Mussalman Wakf (Bombay Amendment) 
Act, 1935, it is open to the Court exercising jurisdiction under the Mussalman Wakf 
(Bombay Amendment) Act of 1935 to appoint a new mutawall or trustee, and that 
jurisdiction of the Court is not denied. But it is argued that, inasmuch as the benefit 
to charity in respect of which an enquiry was made and ultimately an appointment of 
the trustees was made was not wakf within the meaning of the definition of that 
expression under s. 2, ol. (e), of the Mussalman Wakf Act, the Court of Small Causes 
had no jurisdiction to appoint any trustees. The definition of the expression wakf in 
el. (e) of s. 2 of the Aot is this: i 

** * wakf’ means the permanent dedication by & person professing the Mussalman faith of 

any property for any purpose recognised by the Mussalman law as religious, pious or charitable, 
but does not include any wakf, such as is described in section 3 of the Mussalman Wakf Vali. 
dating Aot, 1918, under which any benefit is for the time being claimable for himself by the person 
by whom the wakf was created or by any of his family or descendants. ” 
The definition of wakf is specially devised for purposes of the Mussalman Wakf Aot, 
XLU of 1923, which is adapted in its application to the Bombay State by the Mussal- 
man Wakf (Bombay Amendment) Aot, 1935. It excludes from the purview of the 
expression ‘wakf’ all private wakfs, which were validated by the Mussalman 
Wakf Validating Aot of 1913, i.e. wakfs under which a settlement of property in 
accordance with the provisions of Mussalman law for the maintenance and support 
wholly or partially of the family of the settlor, children or descendants or, if the person 
creating the wakf belonged to the Hanafi school of Mussalman law, for payment 
of his debts out of the rents and profits out of the property dedicated was made, 
provided that the ultimate benefit was in such cases expressly or impliedly reserved 
for the poor or for any other purpose recognised by the Mussalman law as a religious, 
pious or charitable purpose of & permanent character. Under the definition it is 
necessary that the person who makes a permanent dedication must be a Mussalman, 
and that the dedication must be for purposes recognised by the Mussalman law as 
religious, pious or charitable. The expression ‘wakf’ as used in the Act seeks to 
include substantially all wakfs which may be regarded as ‘public wakfs' for the 
immediate appropriation to charity as distinguished from twakfs-alal-aulad. 

Now, it is not denied that the settlor in the present oase was & person professing 
the Mussalman faith. It is also not denied that the purposes for which provision 
has been made under ols. (c), (d) and (h) of paragraph 2 of the trust deed are purposes 
recognised by the Mussalman law as religious, pious or charitable. But it is argued 
that the Court of Small Causes had no jurisdiction to appoint trustees, as dedication 
of property, in order to be wakf within the meaning of the definition given in ol. (e) 
of s. 2 of the Act of 1923, must mean dedication of the entire interest of the settlor in 
the entire property, and that when dedication is made by a settlor by reservation of a 
portion of the income of property to be utilized for charitable purposes without any 
intervening disposition thereof, that dedication does not amount to ‘wakf’ within the 
definition ; and in support of that contention reliance is placed upon a judgment 
of this Court reported in Abdul Karim v. Rahimabait. It is argued that if only a 
part of the income of a property belonging to a settlor is reserved, and the entire 
income is not diverted to charity, the dedication of a part of the incorhe of the pro- 
perty is not ‘wakf’ within the meaning of the Mussalman Wakf Aot, XLIT of 1923. 
I am unable to accept the submission of Mr. S. T. Desai. The expression ‘property’ 
as used in the Act is not limited by anything, either expressly contained in the statute 
or by necessary implication involved in the statute, to mean that the total income out 
of a unit of property must be reserved immediately to charity before it could be deem- 
ed to be wakf within the meaning of the Act. Itis open to a settlor to direct that 
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8 part of the income of his property be used immediately for purposes which are 
regarded by the Mussalman law as religious, pious or charitable and the rest of the 
benefit may be diverted for purposes which may be temporal, either permanently 
or for a limited period, with an ultimate benefit to charity. To the extent to which 
provision is made by immediately dedicating income of property for purposes which are 
religious, pious or charitable, there results a wakf which satisfies the definition in 
cl. (e) of s. 2 of the Act of 1928. The judgment of Mr. Justice Chagla, (as he then 
was), reported in Abdul Karim v. Rahimabas hasno application tothis case. In that 
case the settlor, who was a Hanafi Mussalman, executed a deed purporting to create & 
wakf-alal-aulad, and under which he directed one-third of the net income of his pro- 

erty after his death to be utilized for certain purposes, which heregarded as charitable 
(but some of which as found by the Court were not charitable according to the Mussal- 
man law) and distributed the balance of the income amongst his widow and des- 
cendants with a provision that on the extinction of the line of any of the descendants 
the share was to goto charity specified therein. It washeld, on a construction of the 
deed, that the deed of settlement did not’ create a wakf-alal-aulad, which could be 
regarded as valid under the Mussalman Wakf Validating Act, VI of 1913, for sub- 
stantially two reasons, viz. (1) some of the objects which the settlor regarded as 
charitable, and for which the trustees were to apply the fund immediately and in the 
event of the extinction of the branch of any descendant, were not charitable 
according to the Mussalman law, and (2) that the provision made for the descendants 
of the settlor was not for their maintenance, but a share of the income was absolutely 
given to such descendants. No principle can be extracted from that case, which oan 
apply to the construction of ol. (e) of s. 2 of Act XLIT of 1923 as adapted by the 

ussalman Wakf (Bombay Amendment) Act of 1935. The principle that a wakf- 
alal-aulad is not valid, unless the entire benefit in the property is reserved ultimately 
to charity, does not support an argument that & public wakf cannot be created by 
immediate dedication of a part of the income of a property belonging to the settlor, 
for purposes pious, religious, or charitable. Under the Mussalman Wakf (Validating) 
Aot, VI of 1918, if, after providing for the descendants of the settlor, an ultimate 
benefit in the entire property is reserved for charity, the wakf, notwithstanding the 
immediate provision for the benefit of specified objects, would still be regarded as a 
wakf and would be valid and would not fall within the rule of perpetuity. It was only 
decided in the case reported in Abdul Karim v. Rahimabat that where the ultimate 
benefit to charity is not of the entire income but is only of a part of the income, 
such & provision cannot escape the rule of perpetuity. The case reported in 
Abdul Karim v. Rahimabat was decided on a construction of the provisions of the 
Mussalman Wakf Validating Act, VI of 1913, and cannot be a guide for construing 
the definition of “wakf” as given in the Act of 1923. 

There have been decisions of the Oudh Chief Court, the Calcutta High Court, the 
Madras High Court and of this Court which support the view that the expression 
‘any property’ as used in the Mussalman Wakf Act, XLII of 1923, need not include 
the entire interest of the settlor in the property, and that it is not necessary that there 
should be a dedication for charitable, pious or religious purposes of the entire income 
of the property, before the dedication oan be regarded as wakf within the meaning of 
that Act. 

In T'yebhoy Essofalls v. Collector of Ahmedabad! the Court was concerned with a 
mixed wakf, that is one part of the wakf was public, inasmuch as provision was 
made for immediate dedication of a part of the income of property of the settlor for 

“purposes charitable, pious or religious, and for the balance a private wakf was created, 

in that there was provision made for the maintenance of the descendants of the settlor 
with an ultimate benefit to charity ; and it was held that to the extent to which 
there was a publie wakf, by an immediate reservation of benefit for charity, the 
requirements of s. 2, cl. (e), of the Mussalman Wakf Act, X LIT of 1923, as amended by 
the Mussalman Wakf (Bombay Amendment) Act, XVIII of 1935 were satisfied. 

In the case reported in Ali Bakhtiyar v. Khondkar Altaf Hossain? a division bench of 
the Caloutta High Court took the view that the provisions of the Mussalman Wakf 


1 (1943) 45 Bom. L, R. 1055, , 2 (1933) I, L, R. 60 Cal, 790. 
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Act, XLIT of 1923, were clearly applicable to a mixed wakf, that is, one that was 
partly a public wakf, devoted entirely to religious purposes, and partly a private 
wakf, and an application for an order on the mutawalli of such a wakf to file a state- 
ment of accounts under s. 3 of Act XLIT of 1923 lay before the District Judge. 


In the case reported in Kadir Murthuza v. Mohammad Murthuza' the same view 
appears to have been accepted by the Madras High Court. 


In Saiyed Shabbir Husain v. Shaikh Ashig Husain? it was held that an application 
for directions under the Charitable and Religious Trusts Act, 1920, was not main- 
tainable, where the entire benefit under a trust was not reserved to charity, but the 
application was competent under s. 4 of Act XLIT of 1923. It is true that an obser- 
vation that an application under s. 4 of Act XLII of 1923 was maintainable was not 
strictly necessary for the purpose of the decision of the case, which was initiated on 
an application under a. 3 of the Charitable and Religious Trusts Act, 1920. 


It is true that in all those decisions, excepting the Oudh Chief Court decision, the 
settlor had made wakf of theentire income, part of it immediately for charitable pur- 
poses and the rest for the benefit of the descendants, with an ultimate benefit reserved 
for charity. Mr. B. T. Desai on behalf of the plaintiffs has sought to distinguish 
the cases on the ground that inasmuch as the entire income of the property 
ultimately went to charity, the principle of those cases was not applicable to the facts 
of the present case. Now, referring to the definition contained m s. 2, ol. (e), of the 
Mussalman Wakf Act, XLII of 1923, it is clear that the definition seoks to exclude all 
wakfs recognised as valid by the Mussalman Wakf Validating Act, VI of 1913. In all 
the reported cases to which I haye referred, to the extent to which the income was 
diverted for purposes which were immediately temporal, though the ultimate benefit 
was reserved for charity, there was no wakf within the meaning of the definition in 
s. 2, ol. (e), of Act XLII of 1923. In all those cases, therefore, there was no immediate 
dedication of the entire income of the property of the settlor. Notwithstanding that, 
the Court in each oase held that to the extent there was an immediate dedication for 
purposes charitable, pious or religious, there was a toakf which could be administered 
under the provisions of Act XLII of 1923. When out of the total income of property 
& part of the income is for the time being directed to be used for non-religious purposes 
with an ultimate benefit to charity, and the remaining part of the income is directed 
to be used for charitable, pious or religious purposes, a wakf resulta to the extent to 
which there is a dedication for the use of the income for religious, pious or charitable 
purposes, there is no reason why a wakf should not result when the income reserved 
for non-charitable purposes is not directed’ ultimately to be diverted to charity. 
Whether a wakf results by dedication of a part of the income of property to purposes 
charitable, pious or religious, does not depend upon the immediate or ultimate destina- 
tion of the balanoe of the income. In my view the distinction sought to be made by 
Mr. S. T. Desai on the facts of the decisions referred to, that in those cases the ulti- 
mate benefit of the rest of the income was also reserved for charity does not furnish 
any justifiable ground for not following the principle underlying them. 


In my view, the provisions contained in cls. (c), (d) and (4) of paragraph 2 of the 
trust deed create a wakf within the meaning of the Mussalman Wakf Act, XLII of 
1923 as amended by Bombay Act XVIIT of 1935, and the orders passed by the Court 
of Small Causes, Bombay, under the provisions of s. 6M of the Act, were within its 
jurisdiction. The property sought to be administered having vested under the order 
of the Court of Small Causes in the two trustees, they are necessary parties to the suit ; 
and those trustees not having been joined as parties to this suit, the suit is liable to be 
dismissed, 

On issue No. 2, I therefore hold that Esmail Abdul Karim Panjoo and Dr. Meherally 
Ahmed are necessary parties to the present suit. 


On issue No. 4, I hold that in the absence of thenecessary parties, the suit is liable 
to be dismissed. 


The suit will be dismissed with costs of defendant No.1. Defendant No. 2 has sub- 
1 [1943] A. I. R. Mad. 234. 2 (1929) T. L. R. 4 Luck. 490, P.n. 
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The plaintiffs to pay the costs of defendant No. 2 


Notice of motion taken out by the plaintiffs is dismissed with costs. 
Suit dismissed: Notice of motion dismissed. 


Attorneys for plaintiffs: Shah & Co. 
Attorneys for defendant No. 1 


: Jehangir db Seervai. 


Attorney for defendant No. 2: R. D. Nirgudkar. 





Before Mr. Justice Shah. 

JEKISONDAS MAGANLAL v. NANABHAT JHINABHAT.* 

Civil Procedure Code (Act V of 1908), O. XL, rr. 3, 4—Rulese and Form s of the High Court, Bombay, 
on the Original Side, 1950, r. 463¢—Commisstoner for Taking Accounts whether authorised to 
investigate into allegations of misapplication of funds, default or negligence against Receiver— 
Commisstoner acting under v. 463 of High Court Rules entitled to consider whether debts, alleged 
to be satisfied by Receiver, exist—Whether separate sutt necessary for enforcement of liability 
of Recetwer. 

The Commissioner for Taking Accounts is authorised under O. XL, rr. 3 and 4, of the Civil 
Procedure Code, 1908, to investigate into the allegations of misapplication of funds or of 
default or negligence made against a Receiver appointed by Court. Therefore the Commis- 
sioner for Taking Accounte when passing the accounts and payment of the balance under 
r. 463 of the Rules of the Bombay High Court (on the Orginal Side), 1950, ia entitled, on 
objections raised, to consider whether the debts which the Receiver alleges he has satisfied, 
did really exist. 

Where allegations of misapplication of funds or of dofau lt or negligence are made against 
a receiver, the party complaining must not be driven to a separate suit. It would depend 
upon the circumstances of each case, whether the enquiry could properly and effectively 
be made in proceedings under O. XL, r. 4, of the Civil Procedure Code, 1908, or' whether 


a suit is the proper remedy for enforcement of the liability of the receiver. 

Shrinivas v. M. O. Waz, Kamatohi Ammal v. Sundaram Ayyar," * Saparadds Gazi v. 
Rahim Buz Mola? and Mohini Mohan Patra v. Ram Narain Patra,‘ followed. ' 

Ooomar Sattya Shankar Ghosal v, Ranse Golapmonee Debes and Subal Chandra Kar v. 


Jatindra Mohan Ghose,’ referred. to. 


JEKISONDAS and another (plaintiffs): and Nanabhai (defendant) had formed a 
business partnership. Disputes arose between the parties and the plaintiffs filed 
a suit on July 10, 1947, against the defendant for dissolution of partnership and for 
&ccounts. By & consent order obtained on September 30, 1947, one Mohanlal 
Nathubhai was appointed Receiver in the suit to take charge of all assets, outstandings, 
eto. of a firm run by the defendant, with powers under O. XL, r. 1, of the Civil Pro- 
cedure Code, 1908, and also with power to pay the debts of the firm. 

The Receiver entered into the management and collected the oustandings and paid 
debts due by the firm. The Receiver then filed his accounts.before the Commissioner 
for Taking Accounts and the plaintiffs thereupon filed objections and. surcharges to 
the accounts. Two preliminary objections were raised by the Receiver: (1) that it 


*Decided, August 10, 1961. 
No. 1890 of 1947. 

TThe rule is as under :— 

463. The Commissioner shall fix the days 
upon which a receiver shall pass his accounts 
and also the day upon which & receiver shall 
pay the balance appearing due on the accounts 
so filed or such part of the balance aa the 
Commissioner may deem proper to be paid 
by him. And with respect to any receiver 
Sho shall neglect to flle his accounts as afore- 
said and pass the same and pay the balance 
thereof at the time fixed for that purpose, 
the Commissioner may require the receiver, 


O. C. J. Buit 


or the partiea, or any of them, to attend tho 
office of the Co ioner to show cause why 
such account has not been filed, or passed, 
or such payment made, or any other proper 
proceeding taken or act done, and thereupon 
Such directions as shall be proper may be 
given by the Commissioner. 

1 (1820) L L. R. 45 Bom. 99, 

8. 0. 22 Bom. L. R. 1126. 

(1902) I. L. R. 26 Mad. 492. 
[1943] 2 Cal. 204. 
(1911) 14 C. L. J. 445. 
(1900) 5 O. W. N. 223. 
(1926) I. L. R. 63 Cal, 881, 
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was outside the province of the Commissioner to consider the validity of the debts 
discharged by the Receiver and thatit was solely within the province of the Receiver 
to satisfy himself that debts were due and that he was entitled to make payments 
accordingly, and (2) that it was not open to the plaintiffs to file objections and sur- 
charges to the Receiver’s accounts, as it wasstill to be decided whether the plaintiffs 
were interested in the defendant’s firm as partners. 

The Commissioner for Taking Accounts disallowed these objections. The Receiver 
requested the Commissioner to make a special report to obtain directions from the 
Court on the following points : ' 

* (1) Whether in view of the order dated the 30th day of September 1947 it ia within the 
province of the Commissioner to go into the question of the existence of debte of the firm of 
R. Ramanlal shown in the accounts as paid by the Receiver and (2) whether the plaintiffs were 
entitled to file any objections and surcharges to the accounts filed by the said Receiver. ” 

The Commissioner accordingly made the special report on July 12, 1951, and the 
the Receiver took out the present notice of motion on July 27, 1951. 


H. M. Seervas, for the Receiver. 
M. V. Desai, for the plaintiffs. 


Smau J. By consent order dated September 80, 1947, one Mohanlal Nathubhai 
was appointed Receiver (without remuneration and without security) in suit No. 1890 
of 1947 to take charge of all assets, outstandings, all the books of account, papers, 
vouchers and furniture of the firm of R. Ramanlal with powers under O. XL, r. 1, 
of the Civil Procedure Code, as also with power to pay the debts of that firm, and to 
engage employees. The Receiver so appointed entered into the management and 
collected the outstandings and paid debts due by the firm. It appears that the 
Receiver settled and adjusted some of the claims of the firm against the 
debtors of the firm and paid other persons who made claims‘ against the firm 
as creditors. The Receiver thereafter filed his accounts before the Commissioner for 
Taking Accounts. The plaintiffs in the suit objected to the form in which the 
accounts were filed. The Commissioner for Taking Accounts thereupon directed 
the Receiver to file revised accounts, and the same were accordingly filed. 
The plaintiffs filed objections and surcharges to the revised accounts. After some 
discussion before the Commissioner some evidence was led by the Receiver and the 
plaintiffs. The Receiver then raised two preliminary objections: (1) that it was 
outside the province of the Commissioner to consider the validity of the debts dis- 
charged by the Receiver, and that it wassolely within the province of the Receiver to 
satisty himself that debts were due, and that he was entitled to make payments 
accordingly, and (2) that it was not open to the plaintiffs to file objections and sur- 
charges to the Receiver’s accounts, as it was still to be decided whether the plaintiffs 
were interested in the firm of R. Ramanlal as partners.  ' 

The Commissioner for Taking Accounts by an order dated June 19, 1951, disallow- 
ed both the objections, and directed the Receiver to proceed with the evidence re- 
lating to the proof of his accounts. The Receiver thereupon requested the Com- 
missioner to make a special report to obtain directions from the Court on the follow. 
ing points : (1) whether in view of the order dated September 30, 1947, it is within the 
province of the Commissioner to go into the question of the existence of debts of the 
firm of R. Ramanlal shown inthe accounts as paid by the Receiver, and (2) whether 
the plaintiffs were entitled to file any objections and surcharges to the accounts filed 
by the Receiver. It is this special report of the Commissioner dated July 12, 1951, 
that comes for adjudication before me on the Receiver’s notice of motion dated 
July 27, 1951. ‘ 

Mr. Seervai on behalf of the Receiver has submitted that & Receiver under the 
rules of this Court is required to have his accounts passed, and for that purpose the 
Receiver has to file his accounts in form No. 144 printed at page 332 of the Rules and 
Forms of the Bombay High Court (on the Original Side), 1980, before the Commis- 
sioner for Taking Accounts, and if the Receiver files accounts in that form and pro- 
duces proper vouchers, prima facie showing that certain payments were made to the 
creditors of the estate of which he has been appointed Receiver, it is not open to the 
Commissioner to enter upon an enquiry whether the debts were as a matter of fact 
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due. According to Mr. Seervai the Commissioner has merely to see whether the pay- 
ments alleged to be made are supported by proper vouchers or other evidenoe, and 
onoe that is done, it is not open to the Commissioner to enquire whether the debts 
satisfied by the Receiver did in fact exist, nor is it open to him to enter upon an 
enquiry as to the surcharges or as to any loss occasioned to the estate by any act 
of the Receiver. 

Counsel appearing for the parties have not argued before me the second para- 
graph of the notice of motion, and the second question in the special report of 
the Commissioner dated July 12, 1951. I, therefore, propose to confine myself to the 
first question submitted for adjudication by this Court in the Commissioner’s special 
report. 

Now, it must be noted that very extensive powers have been conferred upon the 
Receiver, besides the usual powers under O. XL, r. 1, of the Civil Procedure Code. 
The Receiver is authorised to.pay debts and to settle, compromise and to receive 
debts due to the firm. Extensive as the authority of the Receiver may appear to be 
in the present case, it is not disputed that it was not open to the Receiver to 
make payments to persons merely because he regarded them as creditors of the 
firm and to pay them such amounts as he thought proper. ] 

Under O. XL, r. 3, of the Civil Procedure Code, every receiver shall (1) furnish 
guoh security (if any) as the Court thinks fit, duly to account for what he shall receive 
in respect of the property ; (6) submit his accounts at such periods and in such form 
as the Court directs; (c) pay the amount due from him as the Court directs ; and 
(d) be responsible for any loss occasioned to the property by his wilful default or 
gross negligence. Order XL, r. 4, provides ag under : 

** Where a receiver— . : 

(a) fails to submit his accounts at such periods and in such form as the Court directe, or 

(b) fails to pay the-amount due, from, him as the Court directs, or 

(c) occasions losa to the property. by his wilful default or groas negligence, 
the Court may direct his property to be attached and may sell such property, and may apply the 
proceeds to make good any amount found to be due from him or any loss occasioned by him, and 
shall pay the balance (if any) to the receiver. ” 
Rules 461 to 463 of the Rules and Forms of the Bombay High Court (on the original 
side), 1950, provide for the form of receiver’s accounts and the period for the filing 
of the receiver’s accounts with the Commissioner and the directions which may be 
given by the Commissioner with regard to payments and for passing the accounts. 
It is undisputed that the receiver is under an obligation to account for amounts re- 
ceived by him and is liable to pay in all monies received by him and to make good any 
loss occasioned to the estate by his wilful default or negligence. The receiver's 
responsibility for all property which comes into his custody or management and his 
responsibility for the actual sums received by him and also those which might have 
been received by him but for his wilful default or negligence is also undisputed. 
The question argued is whether in ‘passing the accounts and payments of the 
balance under r. 463 of the High Court Rules the Commissioner is merely concerned 
with the checking of vouchers produced by the receiver for payments made, or the 
Commissioner is entitled on objections raised to consider whether the debts which 
he alleges he satisfied did really exist. Order XL,r. 3, enumerates the duties of the re- 
ceiver such as furnishing security as the Court thinks fit, duly to account for what.he 
shall receive in respect of the property, to pay.the amount due from him as the Court 
directs, and to be responsible for any loss occasioned to the property by his wilful 
default or gross negligence. Rule4 of O. XL makes provision for enforcing those duties 
by the Court which appointed him. Now, thosernles do contemplate the assessment 
of liability of a receiver for the loss occasioned to the estate in his management by 
his wilful default or gross negligence by summary -process instead of by institution of 
an. independent suit. The expression ‘Court’ as used in r. 4 of O. XL can only 
mean. ‘the Court which appointed thereceiver,’ and not the Court which entertains and 
passes a decree in respect of any liability of the receiver for his default or negligence. 
The liability of & receiver declared in & suit can obviously be enforced by execution 
of the decree by the Court which passed the decree, which may not necessarily be the 
Court whieh appointed the receiver. 
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Normally when the receiver has been guilty of wilful.default or gross negligence, 
the liability would be ascertained (except in very simple and obvious cases) on a 
scrutiny of the accounts after the accounts of the receiver are brought in. The 
Commissioner for Taking Accounts is performing the functions of the Court under 
O. XL, r. 3, of the Civil Procedure Code, and when the Code provides for imposition of 
liability in respect of the acts of the receiver after summary enquiry, it is difficult to 
appreciate the argument of Mr. Seervai that in passing the accounts the Commissioner 
must confine himself merely to the question whether there are vouchers supporting 
the payments made by the receiver. In my view on principle there is noting to 
warrant the contention of Mr. Seervai, that the Commissioner is not entitled to in- 
vestigate into the allegations of misapplication of funds or of default or negligence. 
The Commissioner has in my view authority under rr. 3 and 4to investigate into 
the allegations made against the Receiver. There appears to beno warrant for the view 
that when allegations of misapplication of funds or of default or negligence are made, 
the party complaining must be driven to a separate suit. It would depend upon the 
ciroumstances of each case, whether the enquiry could properly and effectively be 
made in proceedings under O. XL, r. 4, or whether asuit is the proper remedy for 
enforcement of the liability of the Receiver. The view I have taken on principle is 
amply supported by the decision reported in Shriniwas v. M. C. Wa! (p. 102): 

** .. .I should certainly like to express the opinion that the Court ought to protect its officers, 
and to see as far as possible that they are not pestered with actions by parties to the suit who 
are not satisfied with their conduct, when they had every opportunity of making allegations 
against the Receiver at the time his accounts were passed. I do not say that all actions against 
persons who act as Receivers are to be excluded after their accounts are passed. There may be 
cases where the misconduct of a Receiver has been concealed, and could not have been ascer- 
tained even with due inquiry before the accounts were passed. When the Receiver applies to 
pass his accounts, then is the time for the parties to the suit to object to the accounta, and to make 
allegations of misconduct against the Recaiver, and if the accounts are passed, in spite of those 
objections, then the matter, as far as I oan seo, is decisive against those parties as far as the 
allegations which are made against the Receiver at that time. ” 

Mr. Justice Heaton observed as follows (p. 104) :— 

'* ., It is clear also that the order made by the Court was an order in a matter in which the 
Court had to determine whether the Receiver’s duties had been properly performed, and if not, 
it was a matter in which the Court had power to enforce the proper performance, or as it may be 
otherwise stated, to punish the non-performance of the Receiver's duties by an order relating 
to his property... If you have a Receiver, the appointment of whom is provided for by the Code; 
and if hehasto submit his accounts, and that is also provided for; the Court must necessarily 
have power to say whether those accounts are right or wrong, and whether it will accept them 
or not, and it is only to Rule 4 that you can ascribe the order which was made in this oase. ” 


In Kamatchi Ammal v. Sundaram Ayyar? it was held that ‘when a party feels 
aggrieved at the conduct of a Receiver, he should seek redress against the Receiver ih 
the proceedings in which he was appointed,’ Since that decision was published the 
Madras High Court has amended r. 4 of O. XL of the Civil Procedure Code soas to 
make it obligatory upon the Court which has appointed the Receiver to deal with all 
matters relating to the conduct of the Receiver in those proceedings. 

In Saparadd: Gazi v. Rahim Bux Molla? it was held that it is open to a Court which 
has appointed the Receiver to investigate questions of wilful default or gross negli- 
gence on the part of the Receiver. In Mohini Mohan Patra v. Ram Narain Patrat 
Mookerjee and Caspersz JJ. indicated the procedure to befollowed in serutinizing the 
accounts and observed that besides the verification of expenditure as supported by 
proper vouchers and the accuracy of the receipts, the Court must consider the pro- 
priety of the expenditure for legitimate purposes. 

It has been necessary to consider the principle underlying O. XL,rr. 3 and 4, and 
the authorities, because Mr. Seervai has very strenuously relied upon the oase reported 
in Coomar Sattya Sankar Ghosal v. Ranee Golapmonee Debee® and upon the repro- 
duction of a long extract from that judgment in Woodroffe’s ‘Law Relating to Re- 

1 (1920) I. L. R. 45 Bom. 99, 3 [1948] 2 Cal. 204. 
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ceivers’, Fourth Edition, at pages 247 to 251, with a apparent approval. Mr. Seervai 
has also pointed out thatin Ormond’s Rules of the Caloutta High Court, (1914), Origi- 
nal Side, 1940 Edition, at page 412, in the foot-note it appears to have been stated 
that the only questions which can properly arise on an application for passing ac- 
counts are, whether all the collections made are properly entered into accounts and 
whether all disbursements are payments properly made in respect of the estate and 
any liability of the Receiver other than that must be established in a suit. 
The case in Coomar Sattya Sankar Ghosal v. Ranee Golapmonee Debee was approved by 
Sanderson C. J. and Rankin J. in Subal Ohandra Kar v. Jatindra Mohan Ghoset 
though it must be observed that the only question which fell to be decided. before the 
Court in that case was whether the discretion exercised by the trial Judge in 
relegating parties to a suit should be interfered with. The head-note in Coomar 
Satiya Sankar Ghosal v. Ranee Golapmonee Debee* is as follows : 

** A Receiver is responsible for all properties which comes into his custody or management 
and he is responsible not only for actual sums received by him but for those which might have 
been received by him but for his wilful neglect and default. 

Balaji Narayan Patvardhan v. Ramchandra Gobind Kanade?, 

The only question which properly arises on an application by a Receiver to pasa his accounts 
is as to the items of that particular account and involves the inquiry whether all hia collections, 
made on behalf of the property of which he is the Receiver, are duly entered in the accounts and 
next, whether all his disbursements are payments properly made in respect of that estate. 

A Recéiver’s liability is not restricted to matters shewn upon his accounts. 

If there is any liability attaching to the Receiver other than that which appears on the face 
of the accounts the proper course is to sue the Receiver for the purpose of establishing that lia- 
bility. 

Questions with regard to the soundness or prudence of the system of tho management adopted 
by a Receiver or charges of wilful default or neglect are not matters that can be disposed of in 
the shape of exceptions to accounts. 

Even where a prima facie case of the responsibility of the Receiver for malpractices of his 
servants is made out, an inquiry into such practices is foreign to an application to pass Recerver'a 
accounts. 

The objection that a Receiver has not included in his accounts collections made in the 
mofussil, cannot be dealt with upon an application to pass his accounts. 

Kf a prima facio ground is made out of the accountability of the Receiver for the mofuasil 

collections, the proper course is to either postpone the paesing of the accounts until the question 
of the Receiver’s liability is established by suit or to pass the accounts reserving the right of the 
parties to establish any claim they may meke against the Receiver in a suit properly framed for 
the purpose. ' 
The head-note correctly sets out the principle regarded by Mr. Justice Sale as applica. 
ble to the consideration of exceptions to the accounts filed by the Receiver. How- 
ever it ispertinentto note that atthe time when the question arose before Mr. Justice 
Sale, the ivil Procedure Code of 1882 was in operation and that Code did not make 
any provision similar to the provision in O. XL, r. 4, of the Civil Procedure Code of 
1908. Also there is nothing in the judgment of the Court showing that-there was any 
rule made by the High Court on its Original Side providing for any special procedure 
for enquiry and passing of accounts filed by the Receiver. It appears that without 
referring to any statutory provision applicable, the learned Judge observed that in 
passing accounts the Court is only concerned with the matter shown upon the ao- 
counts, and that the question as to the liability and responsibility must be tried 
in a separate guit. : 

The liability of a Receiver may arise ont of accounts submitted ‘by him or may arise 
apart from it. If the Receiver has received amounts and has not shown those amounts 
in the accounts or has shown disbursements which were not made or he has wrong- 
fully settled claims or incurred expenses which he was not entitled toincur, it would be 
dificult to say that the liability did not appear on the accounts, though not on the 
face of the accounts. Can it then be said, that even though the liability appears on 
the accounts, the parties must in all cases be relegated to a separate suit when an 


1 (1926) I. L. R. 53 Cal. 881. 8 (1894) I. L. R. 19 Bom. 660, 
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1951.) _ JÉKISONDAS MAGANLAL Y. NÀNABHAI (0.c.J.)—Shah J. 78 


allegation is made as regards misconduct of the receiver, especially, when the statute 
now makes an express provision which implies a power to make a summary enquiry. 
I am unable to see any reason why in passing accounts the Court should not in & 
proper case make enquiry on the exceptions taken. It may be that serious questions 
with regard to the liability and responsibility of the Receiver-may arise, either out 
of the accounts submitted by him or apart from those accounts, and the Court may in 
the exercise of its discretion relegate the parties to a suit. But I am unable to accept 
the submission of Mr. Seervai that notwithstanding the provisions of O. XL, rr. 3 and 
4, the Court must, where questions other than those appearing on the face of the 
accounts submitted by the Receiver are raised, refer the parties to a separate suit. 
For the purpose of passing accounts the Commissioner for Taking Accounts is 
obviously exercising the powers of the Court, and if the Court has that jurisdiction 
to make an enquiry when the dealings of the Receiver are challenged, the Commis- 
sioner equally has the same authority. 

In Woodroffe's Law Relating to Receivers at page 251 immediately after the quota- 
tion from the case in Coomar Sattya Sankar Ghosal v. Ranee Golapmonee Debee, 
the learned &uthor has stated : 

** It ia not compliance with the letter of the spirit of r. 3, O. XL, of the Civil Procedure Code, 
merely to examine the accounts submitted by the receiver, and ascertain whether the alleged 
payments made are supported by vouchera. Whenever property or funds come into the hands 
of & receiver pending litigation, the Court may require him to report his acts and doings and to 
render an account in order to ascertain the condition of the property, and to enable the Court 
to settle the rights of, and do justice to, all the litigant parties; when the accounts of the re- 
ceiver come up for adjustment, he is a party in interest, entitled to be heard, and it is the duty 
of the Court to see that his rights are protected; but so, also, all other interested parties are 
entitled to notice and an opportunity to attend and be heard. All persons having an interest 
in the estate which the receiver representa, have the right to be present, and be examined on any 
subject pertinent to the enquiry, which springs out of the proceeding iteelf, and to take exception 
to the receiver’s accounts. " 

That passage completely negatives the contention of Mr. Seervai. 

The Commissioner for Taking Accounts was in the present case of the view that the 
exceptions should be considered, and no reason ia suggested tome why his dis- 
cretion should be interfered with. It is not submitted that any serious or complicat- 
ed questions arise that it would be manifestly improper to try them in proceedings 
under O. XL, rr. 3 and 4, of the Civil Procedure Code. 

The notice of motion must, therefore, be dismissed. 


Pur Curiam. I do not think that in this case the action of the Receiver was either 
mals fide or dishonest, and I do not see why the Receiver should be made to pay the 
costs of the plaintiffs. 

Costs of the plaintiffs as well as of the Receiver to come out of the partnership 
funds of Messrs. R. Ramanlal. 


Notice of motion dismissed. 


Attorneys for plaintiffs: Khandvala & Chhotalal. 
Attorneys for defendant: Shah & Co.: Captain & Vaidya. 
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Before Mr. Justice Shah. 
REHMANKHAN DAWOODKHAN v. BOMBAY IRON SYNDICATE.* 


Oivi Procedure Code (Act V of 1908), O. X X X, rr. 3, 6, 8—Appearance filed under protest by person 
served as partner of defendant firm, denying that he ts partner—Whether such person can move 
Court to adjudicate upon his denial. 

When an appearance is filed under protest under O. XXX, r. 8, of the Civil Procedure Code, 
1908, by & person served with summons as a partner of the defendant firm, the option is 
entirely with the plaintiff either to serve the firm otherwise, reserving liberty to prove that 
the party appearing under protest was in fact a partner of the defendant firm in execution 
proceedings, or to take out a summons for adjudication of his olatm that the person so served 
as a partner was really a partner of the defendant firm. If the plaintiff does not apply for 
& summons for adjudication upon the denial of the party served as a partner, the latter haa 
no right to move the Court to adjudicate upon his denial, before proceeding to decide the 
merits of the claim of the plaintiff. Ifthe party served with the summons denies that he 
is a partner, he has no right to contend alternatively that the firm is not liable for the claim 
of the plaintiff; he is only entitled to resist the plaintiff's claim against the firm, if he admits 
that he is a partner of the firm. 

Vithaldas v. Hansraj, Weir d Co. v. Mc Vicar & Co.,! Nandlal Tribhovandas v. Baker 
Jafer & Oo.,? Ramanujachary v. Pohoomal Bros.,4 and Ajitsing v. Grunning & Co.," 
referred to. 

Onn Rehmankhan (plaintiff) filed a suit on April 30, 1947, in the High Court, 
Bombay, against Bombay Iron Syndicate (defendants), a firm, carrying on business 
inBombay. Thesummons of the suit was served upon one Hiralal Sharma as partner 
of the firm with notice under O. XXX, r. 5, of the Civil Procedure Code, 1908. Hira- 
lal Sharma appeared in the suit and filed his written statement. Hiralal Sharma died 
some time in October 1950, but no intimation was given to the Court about his death. 
The suit came on for hearing on December 14, 1950, and a decree was passed in 
favour of the plaintiff. A claim of the plaintiff in respect of damages was referred to 
the Commissioner for Taking Accounts. 

The plaintiff then obtained an order for service of warrant against four persons 
including Shriram Murlidhar and Shah Traders (applicants), who were alleged 
to be partners of the defendant firm. The plaintiff applied under O. XXX, 
r. b, of the Civil Procedure Code, to serve notice on the aforesaid four persons and 
on April 18, 1961, an application was made to the Judge in chambers for an order for 
serving warrant under 0. XXX, r. 5, of the Code. The applicants were served with 
warrant as partners of the defendant firm. 

The applicants appeared before the Commissioner for Taking Accounts and denied 
that they were partners of the defendant firm. 

The applicants thereafter took out the present chamber summonses inter alia for 
an order that the issue whether the applicants were partners in the defendant firm 
be directed to be tried and that all further proceedings before the Commissioner 
pending the hearing and final disposal of the issue be stayed. 


S. T. Desai, for the applicants. 
M. V. Desai, with M. R. Parpia, for the plaintiff. 


Suan J. These two chamber summons are taken out by Messrs. Shah Traders, a 
firm doing business at North Brook Street in Bombay, and Messrs. Shriram Murlidhar, 
a firm carrying on business at Kalbadevi, Bombay, for a direction vacating the order 
passed by me on April 18, 1951, granting leave to serve a warrant issued by the 
Commissioner for Taking Accounts and to serve notice under O. XXX, r. 5, of the 
Civil Procedure Code, and for an order that the issue, whether the applicants are 
partners in the defendant firm, be directed to be tried, and that all further proceedings 
before the Commissioner pending the hearing and final disposal of the issue be stayed. 

In order to understand the nature of the application it is necessary to notice a few 
facts. One Rehmankhan Dawoodkhan, who will hereafter be referred to as the 


*Decided, August 18, 1951. O. O. J. Suit 8 (1939) 42 Bom. L. R. 935. 
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plaintiff, filed suit No. 1206 of 1947 in this Court against the Bombay Iron Syndicate, 
® firm carrying on business at Vithalbhai Patel Road, Bombay, hereinafter referred 
to as the defendants, seeking to obtain a decree for Rs. 89,183-15-0 as damages for 
breaoh of contract by the defendants, and for Rs. 5,000 being an amount deposited 
with the defendants, with interest thereon at the rate of 6 per cent. per annum from 
December 18, 1946, till the date of the decree. The summons of the suit was served 
upon one Hiralal L. Sharma as partner of the firm with notice under O. XXX, r. b 
of the Civil Procedure Code. The defendants appeared through Messrs. Mohile 
Parekh & Co. in the suit, and filed their written statement and counterclaim on 
September 15, 1947. The plaintiff filed his reply to the counterclaim denying his 
liability in the counterclaim. The attorneys for the defendants thereafter obtained 
their discharge on March 17, 1950. Thereafter Hiralal L. Sharma died in about the 
middle of October 1950, but no intimation was given to the Court about the death of 
Sharma. The suit then came on for hearing on December 14, 1950. The counter- 
claim being for an amount less than Rs. 25,000 was dismissed as not maintainable in 
this Court, and the suit was tried as an uncontested suit. A deoree for return of 
the amount of deposit of Rs. 5,000 with interest was passed. The claim of the plaintiff 
for damages on the footing that there was a breach of contract on February 17, 
1947, was referred to the Commissioner for Taking Accounts. On January 23, 
1951, the reference was filed before the Commissioner for Taking Accounts. The 
plaintiff thereafter obtained an order for service of warrant, and accordingly a warrant 
was served upon four persons; they were (1) Satdev Saigal, (2) Messrs. Shriram 
Murlidhar, (3) Messrs. Shah Traders, and (4) Jagmohan Pranlal Bhuta, alleged to be 
four partners in the defendant firm. Thereafter Jagmohan Pranlal Bhuta appeared 
before the Commissioner for Taking Accounts and contended that he was not a partner 
of the defendants. The plaintiff ultimately applied under O. XXX, r. 5, of the 
Civil Procedure Code, to serve notice on all the four persons whose names I have 
mentioned earlier, as partners of the firm. On April 18, 1951, an application was made 
to me in chambers for an order for serving & warrant under O. XXX, r. 5, of the 
Civil Procedure Code. The applicants in the two chamber summonses were there- 
upon served with warrant as partners of the defendant firm. The applicants 
appeared before the Commissioner for Taking Accounts and denied that they were 
partners of the defendant firm as alleged by the plaintiff. The Commissioner there- 
upon adjourned the meeting to enable the alleged partners of the defendant firm to 
move the Court; and thereafter the present two chamber summonses have been 
taken out by two out of the four alleged partners of the defendants. 

It has been contended by Mr. S. T. Desai on behalf of the applicants that steps 
to serve them should have been taken at the time when thesummons in the snit was 
served and not after a preliminary deoree was passed in favour of the plaintiff; 
and Mr. Desai has contended that the issue, whether the applicants were partners of 
the defendant firm, should be decided by the Court, and for that purpose the proceed - 
ing before the Commissioner should be stayed. 

Mr. M. V. Desai on behalf of the plaintiff has resisted the two summonses. 

Under O. XXX, r. 3, of the Civil Procedure Code, the summons in a suit against 
persons sued as partners in the name of their firm may be served either upon any one 
or more of the partners, or at the principal place at which the partnership business is 
carried on within the Union of India, upon any person having, at the time of service, 
the control or management of the partnership Business as the Court may direct, and 
the service so effected shall be deemed to be good service upon the firm so sued, 
whether all or any of the partners are within or without the Union of India. It 
appears that the summons in suit was seryed upon Hiralal L. Sharma as directed by 
the Court, and the necessary notice under O. X XX, r. 5, of the Civil Procedure Code, 
was also served upon him. Sharma appeared in the suit and filed his written state- 
ment. By reason of the order directing service of the summons in suit upon one of 
the: partners the defendants should be deemed to have been duly served. Sharma 
did not contend that he was not a partner of the defendant firm, nor does it appear that 
he filed any appearance under protest. As the defendants were duly served, the 
decree passed is not a nullity, and it is not so contended on behalf of the applicants. 
The plaintiff made an attempt to serve the warrant upon the four alleged partners 
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when it was pointed out by the Commissioner that the only person who had been 
served as & partner had died and there was nothing to show that the partnership had 
any notice of the passing of the preliminary decree. ‘In my view, when the warrant 
was sought to be served together with notice under O. XXX, r. 5, of the Civil Pro- 
cedure Code, upon the four alleged partners, whose names I have set out earlier, the 
same consequence would ensue as if a summons in a suit was sought to be served, 
and any person who contends that he is not & partner would be entitled to file his 
appearance under protest that he is not a partner. 
Order. XXX, r. 8, Civil Procedure Code, provides : 


“Any person served with summons as a partner underrule 3 may appear under protest, 
denying that he is a partner, but such appearance shall not preclude the plaintiff from otherwise 
serving a summons on the firm and obtaining a decree against the firm in default of appearance 
where no partner has appeared.” 


Therefore, when an appearance is filed under protest, the plaintiff has either to dis- 
regard the appearance of the person appearing under protest and to effect a fresh 
service of summons upon other partners of the firm or the managers of the firm as 
provided under O. X X X, r. 3, cl. (b), or he may insist that the person served as a 
partner of the defendant firm is a partner of the defendant firm and may apply to have 
the appearance of the defendant filed under protest struck out or to have the denial 
of the partnership struck out from the appearance of the defendant. The option is 
entirely with the plaintiff either to serve the firm otherwise, reserving liberty to prove 
that the party appearing under protest was in fact a partner of the defendant firm in 
execution proceedings, or to take out a summons for adjudication of his claim that 
the person so served as a partner was really a partner of the defendant firm. If the 
plaintiff does not apply for a sammons for adjudication upon the denial of the party 
served as a partner, the latter has no rightto move the Court to adjudicate upon his 
denial, before proceeding to decide the merits of the claim of the plaintiff. If the 
party served with the summons denies that he is a partner, he has no right to contend 
alternatively that the firm is not liable for the claim of the plaintiff; he is only 
entitled to resist the ee claim against the firm, if he admits that he is a 
partner of the firm. is incongruous position is the consequence of O. XXX, r. 6, of 
the Civil Procedure Code. Thatrule provides : 


‘Where persons are sued as partners in the name of their firm, they shall appear individually 
in their own names, but all subsequent proceedings shall, nevertheless continue in the name of the 
firm.” 

Under that rule a person served as & partner is entitled to appear individually in his 
own name, but all subsequent proceedings, including the written statement, must be 
in the name of the firm. Such & person cannot defend the suit, otherwise than on 
behalf of the firm, unless he is sued individually also. In the absence of a provision 
enabling the person served to raise a contention as to his own liability as a partner 
while denying the liability under r. 6, he has at the time of filing a written statement 
to make up his mind to adopt one of two alternative contentions. 

In Vithaldas v. Hansraj! Macleod C. J. regarded this situation as inequitable. 
His Lordship observed (p. 1250) : 

“,, Order XXX, rule 8, is silent on the question whether a person appearing under protest 
has aright to have that question decided by the Court, or whether, if the plaintiff does not 
ask the Court by summons to have that question decided, he is bound to wait until the plaintiff 
having got a decree issues execution against him under Order XXI, rule 50, It seems to me that 
it is contrary to the principles of equity that any person should be liable to have a olaim of this 
kind hanging over him without being able to ask the Court to decide one way or the other whether 
or not he is liable to the claim. ” À : 
The learned Chief Justice was of the view that if the plaintiff does not take out & 
summons, and chooses to wait till he obtains a decree, before asking the Court to 
adjudicate upon the denial of the person sued, the person served has a right to have 
the question decided whether or not he is a partner of the defendant firm. 

With very great respect, it must be observed that the learned Chief Justice did not 
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refer to the provisions of O. XXX, r. 6, of the Civil Procedure Code, which compel the 
person served to make up his mind at the time of filing the written statement. 

Order XXX, r. 8, corresponded to O. XLVIITa, r. 7, of the Supreme Court Rules, 
before it was amended in 1929. 

In Weir & Oo. v, McVicar d& Co.1 it was held by the Court : 

“In an action against a firm a person who, being served asa partner, enters an appearance 
under protest denying that he is a partner in accordance with the provisions of Order XLVIIIa, 
r. 7, is not entitled to diapute the liability of the firm, and consequently cannot obtain an order 
for an iasue to try the question of his partnership before the other issues in the action. 

Quaere, whether a person served as & partner who appears unconditionally is entitled to 
dispute the fact of his partnership as well as the liability of the firm ? " 

In Nandlal Tribhovandas v. Baker Jafer & Co.* Mr. Justice Blackwell held : 

* Under O. XXX, r. 8, of the Civil Procedure Code, 1908, it is not competent to a person, 
who is served with a writ of summons as a partner and who has appeared under protest denying 
that he is a partner, to ask for the trial of an issue whether he was a partner, before the trial of 
other issues in the action, ” 

The learned Judge followed the decision in Weir & Co. v. McVicar & Co. The 
learned Judge considered the earlier decision of this Court in Vithaldas v. Hansraj 
and the judgment of the Court of appeal in Weir & Co. v. McVicar & Co. and pointed 
out that Sir Norman Macleod, who delivered the judgment i in Vithaldas v. Hansraj ; 
had taken a contrary view when sitting in appeal in a later case reported in Rama- 
nujachary v. Pohoomal Bros.3 as is evident from the following passage (p. 1280) : 

“In any event the defendant entering an appearance under protest could not be entitled 
to ask for the trial of an issue whether he was & partner. " 

In Ajitsing v. Grunning & Co. Sir Norman Macleod himself pointed out the 
procedure to be followed when appearance was made by a partner where the defend- 
ants were sued as a firm. He stated : 

“ Under Order XXX, rule 6, of the Civil Procedure Code, when persons are sued as partners 
in the name of the firm, each partner has to appear individually and can put in a separate written 
statement, but each such written statement is the written statement of the firm.” 

“When, however, a person is sued personally along with the firm, it is open tv him to put 
in & personal defence.” 

In that case Sir Norman Macleod characterized the provision of O. XXX, r. 6, as 

“ somewhat incongruous. ' 

Whatever may be the position, and whatever may be the inequity of requiring 

erson served as a partner of the defendant firm to make up his mind at the time 
when he makes his defence, the effect of rr. 3, 6, and 8 of O. of the Civil Proce- 
dure Code is that a person served as a partner of the defendant firm must either file 
&n appearance under protest contending that he is not a partner of the defendant 
firm or he must appear as a partner of the firm and take proceedings in the suit as 
a partner and raise such contentions as would be open to a partner of the defendant 
firm. In that view of the case I must hold that the applicants in these two summonses 
are not entitled to have the issue, whether they are partners of the defendant firm, 
‘tried before a final decree is passed. 

It must, however, be observed that even though the Civil Procedure Code recognises 
a general ‘right of making alternative or even inconsistent defences, as a result 
of rr. 3, 6 and 8 of O. XXX, a person served as a partner of the defendant firm 
must, at the initial stage, when he is required to make a defence, either admit that 
he is a partner or allow the decree to go against the firm on the merits, if the plaintiff 
chooses not to have the issue, whether the party denying that he was a partner of 
the defendant firm, decided in the suit. The plaintiff has an option of ignoring 
the protest of the person served as a partner and to have the summons served other- 
wise, and has a right to reserve his right to proceed against that party in execution 
or to have an issue raised by the party denying that he is a partner tried forthwith. 
Read in conjunction with r. 8 the provision of r. 6 of O. XXX appears to be “ incon- 
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gruous ” as characterized by Sir Norman Macleod. It is difficult to see either justice 
or logic in allowing the plaintiff to postpone making up his final decision till the 
stage of execution, while at the same time denying a similar opportunity to the 
defendant. In conceivable cases the person served may genuinely be in doubt as 
to whether he is or was at the relevant date a partner of the firm which is sued as 
defendant and may seek an adjudication upon his contention. The provisions of 
O. XXX, rr. 6 and 8, lay upon him aburden, which would certainly be regarded as 
unfair. He has either to admit that he is a partner and defend the suit as a partner, 
or to deny his alleged partnership in the defendant firm and to allow the claim tobe 
decreed against the partnership without availing himself of any opportunity of 
defending the claim. Therefore on general principles there is considerable force 
in the observations made by Sir Norman Macleod in Vtthaldas v. Hansraj. 

In England r. 7 of O. XLVIIIa of the Supreme Court Rules was amended in the 
year 1929; and it now stands as follows: 


“ Any person served as a partner under Rule (3) of this Order, but who denies that he was 
a partner or lable as such at any material time, may enter an appearance statmg therein that 
he does go as ‘ a person served as a partner in the defendant firm, but who denies that he was & 
partner at any material time.’ Such appearance as long as it stands shall be treated as an 
appearance for the firm. If an appearance is so entered (A) the plaintiff may apply to set it 
aside on the ground that the person entering it was a partner or hable as such, or may leave that 
question to be determined at a later stage of the proceedings; or (B) the person entering the 
appearance may apply to set aside the service on him on the ground that he was not & partner 
or liable as such; or he may at the proper time deliver a defence denymg erther or both (1) 
his liability as a partner, (2) the liability of the defendant firm in respect of the plaintiff's claim. 
An order may on the application of either party at any time be made that the questions as to 
the liability of the person served and the liability of the defendant firm may be tried in auch 
manner and at such time or times as the court or judge may think fit.” 


And in the commentary in the Annual Practice, 1949, Vol. I, p. 914, it ia stated 
under the heading B as follows : 
** It will be observed that the person entering the appearance may adopt one of two courses. 
He may, in the first place, apply by summons to set aside service on the ground that he was not 
a partner or liable as such. On the return to the summons there may be a serious conflict of 
testimony. In that case the Court, exercising the power conferred by the last paragraph of the 
rule, may order an issue, but it 1s conceived that the issue would then have to be limited to the 
question whether ‘ he was a partner or liable as such’. In the second place, the person entering 
appearance may allow the action to proceed, and deliver a defence denying liability as a partner 
and/or the liability of the defendant firm. This defence having been delivered, plaintiff or de- 
fendant may apply for & special order pursuant to the last pargagraph of the rule." 
In my view in order to avoid unnecessary hardship and in certain cases injustice 
which is likely to result to persons served as partners of a firm of which they are 
denying their partnership or liability, itis proper that r. 8 of O. XXX of the Civil 
Procedure Code should be so amended as to enable the person served as a partner to 
have the issue tried at the trial. But solong as r. 8 of Ò. XXX is not amended anda 
person served as a partner is required to make a defence in the name of the firm and 
e is not entitled to make any personal defence in addition to the defence on the 
merits of the claim, the present summonses must fail. ' 
Both the summonses are, therefore, dismissed. As regards costs, the normal rule, 
that costs follow the event, should be followed in this case also. The applicants 
in both the chamber summonses will pay the plaintiff's costs. 


: Summonses dismissed. 


Attorneys for plaintiff: Amin & Desas. 
Attorneys for applicants: Taher & Co. 


Eprtors’ Nore. Since the above judgment was delivered, the High Court has 
amended O. XXX, r. 8, under s. 122 of the Civil Procedure Code, vide, Bombay 
Government Gazette, dated July 3, 1952, Part IV.O, at p. 550. 
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Before Mr. Justice Shah. 


In re PUSHKAR NARAYAN BRAHMWAR. 
In re HARISCHANDRA SHARMA. 

Presidency-towns Insolvency Act (III of 1909), Secs. 36, 37—Oivil Procedure Code (Act V of 1908), 
O. XVI, r. 19—Person $n possesston of tnsolvent’s property or indebted to him residing outside 
jurisdiction of Court and at distance exceeding two hundred miles —Whether Court can order 
such person to appear before Court for examination —Whether 3. 37 of Insolvency Act casts 
obligation on Court to issue commission. 

A person summoned under s. 36(1) of the Presidency-towns Insolvency Act, 1909, for 
his examination as known or suspected to be in possession of property belonging to the in- 
solvent, or as supposed to be indebted to the insolvent, is not in the position of an ordinary 
witness to whom the provisions of O. XVI,r. 19, of the Civil Procedure Code, 1908, apply, 
and, therefore, it is open to the Court consistently with considerations of convenience of 
the person to be summoned to order him to appear before-the Court notwithstanding the 
fact that he resides at a place beyond two hundred miles from the place where the Court 
sits and he is outaide the jurisdiction of that Court. i 

Re: Dinaram Somani! and Oficial Assignes, Madras v. G. Ramanujayya,* followed. 
In re Vishwanathan Ohettiar,? not followed. 

In re Scharrer: Ex Parte Tilly, Learoyd v. Halsfao Joint Stock Banking Company® and 
Ex parte Waddell : In re Lutscher,* referred to. 

The provision of s. 37 of the Presidency-towns Insolvency Act, 1909, is an enabling pro- 
vision authorizing the Court in proper cases to order that persons summoned may be 
examined on commussion, but there is nothing in that section which casts any obligation 
upon the Court to issue a commission or a letter of request. 


Tue facts appear in the judgment. 
P. P. Khambatia, with B. M. Mistree, for the creditor. 


Smau J. This is a notice of motion taken out by one Harischandra Sharma, æ 
proving creditor, in the insolvency of one Pushkar Narayan Brahmwar. The 
notice of motion is taken out for an order to summon before the Court under s. 36 
of the Presidency-towns Insolvency Act III of 1909, the following four persons— 
Shri Brijnarayan Brahmwar, Shri Govind Ram Arora, Shri S. S. Kothari and 
Shri Har Narayan Arora, and to call upon them to produce the documents in their 
respective custody or power relating to the insolvent, his dealings or property and 
to call upon Brijnarayan Brahmwar to produce all the relevant books and documents 
pertaining to the transactions stated to have taken place between the General Business 
Corporation and the sister concerns with which the General Business Corporation 
is stated to have had dealings, and the business carried on by the insolvent, including 
the books of account and other papers at the head office at Ajmer. All the four 
persons whose names have been set out have been duly served. Govind Ram Arora 
has, however, written to this Court stating that he is unable to remain present 
in Court on the date fixed for hearing. Therefore, so far as he is concerned, the 
notice of motion is allowed to stand over. 

Out of the three remaining persons, S. S. Kothari is within the limits of the ordinary 
original jurisdiction of this Court, whereas the other two persons are outside the 
limits of the ordinary original jurisdiction of this Court and reside at a distance 
exceeding 200 miles from this Court. The applicant has stated in his petition that 
the insolvent was adjudicated on March 1, 1950, and in his ‘deficiency statement’ 
he has stated that he was the proprietor of the General Business Corporation, and 
that due to difficulties he had to borrow from prefessional moneylenders, and he had 
incurred debts to the extent of Rs. 2,19,911-14-3. The insolvent was publicly 
examined, and certain facts relating to his dealings with Brijnarayan Brahmwar, 
Govind Ram Arora, S. S. Kothari and Har Narayan Arora were disclosed. Those 
facts have been set out in the petition and extracts from the statements made by 
the insolvent have also been set out in paragraphs 6, 7 and 8 of the petition. In 


*Decided, December 21, 1951. Inaolvency 3 [1948] A. I. R. Mad. 496. 
No. 31 of 1950. 4 (1888) 20 Q. B. D. 518. 

1 (1923) 27 O. W. N. 870. 5 [1893] 1 Ch. 686. 
2 [1928] A. I. R. Mad. 856, 6 (1877) 6 Ch. D. 328. 


. 


E 
- 
ERS 


AS 
720 THE BOMBAY LAW REPORTER. [von niv. 


paragraphs 13, 14 and 15 of the petition certain other statements relating to his 
dealings with Brijnarayan Brahmwar have been set out. On the facts disclosed, 
the applicant has prayed that all the four persons, whose names I have set out 
earlier, appear to have been concerned with the transactions of the insolvent and 
should be examined under s. 36 of the Presidency-towns Insolvency Act “ as they 
are persons who are capable of giving substantial information respecting the insolvent, 
his dealings or property and in fact they are persons who may rightly be said to 
have in their possession property belonging to the insolvent. ” 

I have no doubt that this is & case in which an order should be passed under 
8. 36, ol. (1), of the Presidency-towns Insolvency Act for their examination and 
calling them to produce the papers and documents which have been referred to in 
the notice of motion. But the question arises whether this Court has jurisdiction 
over the persons, other than S. S. Kothari, (who are admittedly residing outside the 
jurisdiction of this Court and at a distance exceeding 200 miles) to call upon them 
to personally remain present before the Court for their examination and for production 


, of the documents and papers set out in the notice of motion. 


Mr. Khambatta on behalf of the creditor has contended that this Court has juris- 
diction to direct any person who is residing within the territorial limits of the Union . 
of India to remain present before the Court and to be examined under s. 36 of the 
Presidency-towns Insolvency Act and that the provisions of O. XVI, r. 19, of the 
Civil Procedure Code, have no application to a summons issued to such & person. 
In support of his contention he has relied upon the authority of a decision reported 
in Re: Dinaram Somani!. The Official Assignee has directed my attention to the 
observations made and opinion expressed by Sir Dinshah Mulla in his treatise on 
‘The Law of Insolvency in British India’ (at pages 211 and 212, 1930 edn., under 
para. 312) that where a person to be examined under s. 36 resides more than 200 miles 
away from the Court house, the proper course is to issue a commission for his exami- 
nation, whether he is a mere witness summoned for examination or à person believed 
to be indebted to the insolvent or to have in his possession property belonging to 
the insolvent, unless there are special reasons requiring his attendance before the 
Insolvency Court. 

The question is of general importance and must be decided with reference to the 
provisions of s. 36 of the Presidency-towns Insolvency Act and the other provisions 
of that Act. i 

Section 36, cl. (1), of the Presidency-towns Insolvency Act, provides : 

“ The Court may, on the application of the official assignee or any oreditor who has proved 
his debt, at any time after an order of adjudication has been made, summon before it in such 
manner as may be prescribed the insolvent or any. person known or suspected to have in his 
possession any property belonging to the insolvent, or supposed to be indebted to the insolvent, 
or any person whom the Court may deem capable of giving information respecting the insolvent, 
his dealings or property ; and the Court may require any such person to produce any documents 
in his custody or power relating to the insolvent, his dealings or property. ” 

Sub-section (2) of that seotion provides : 

* Tf any person so summoned, after having been tendered a reasonable sum, refuses to come 
before the Court at the time appointed, or refuses to produce any such document, having no 
lawful impediment made known to the Court at the time of its sitting and allowed by ıt, tho 
Court may, by warrant, cause him to be apprehended and brought up for examination. ” 
Sub-seotion (3) provides : 

“ The Court may examine any person so brought before it concerning the insolvent, his 

dealings or property, and such person may be represented by a legal practitioner. ” 
Under s. 37 of the Act the Court has the power to issue commissions and letters of 
request for examination on commission or otherwise of any person liable to examina- 
tion under s. 36 as it has for the examination of witnesses under the Code of Civil 
Procedure, 1908. 


Section 90, ol. (Z), of the Act, provides : 
* In proceedings under this Act the Court shall have the like powers and follow the like 
procedure as it has and follows in tho exercise of ite ordinary orignal civil jurisdiction. ” 


1 (1923) 27 C. W. N. 370. 
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The sub-section is followed by a proviso : 

“ Provided that nothing in this sub-section shall in any way limit the jurisdiction conferred 

on the Court under this Act.” 
Section 7 of the Act authorises the Court to decide all questions of priorities, and 
all other questions whatsoever, whether of law or fact, which may arise in any case 
of insolvency coming within the cognizance of the Court, or which the Court may 
deem it expedient or necessary to deoide for the purpose of doing complete justice 
or making & complete distribution of property in any such case. The section is 
followed by @ proviso which was added in the year 1927, and is as follows : 

“ Provided that, unless all the parties otherwise agree, the power hereby given shall, for 
the purpose of deciding any matter arising under section 36, be exercised only in the manner 
and to the extent provided in that section. ” 

Order XVI, r. 19, of the Civil Procedure Code, provides : 

** No one shall be ordered to attend in person to give evidence unless he resides— 

(a) within the local limite of the Court's ordinary original jurisdiction, or 

(b) without such limits but at & place less than fifty or (where there is railway or steamer 
communication or other established public conveyance for five-sixths of the distance between 
the place where he resides and the place where the Court is situate) less than two hundred miles 
distance from the Court-house. ” 

The principal question to be decided is, whether & person summoned under s. 36 
of the Presidency-towns Insolvency Act is in the position of a witness to whom the 
provisions of O. XVI, r. 19, of the Civil Procedure Code, apply. 


The object of an examination under s. 36 is to obtain information as to the insol- 
vent's property and his dealings therewith. Under the Presidency-towns Insolvency 
Act the Official Assignee has the power to investigate into matters relating to the 
insolvent so as to enable him to collect and effectively to administer the estate. 
It is evident that for that purpose the Official Assignee must have the power to 
compel examination of the insolvent as well as of other persons who may assist 
him voluntarily or otherwise in the investigation of the affairs of the insolvent. 
The Official Assignee has to make up his mind before proceeding with a claim of 
the estate of the insolvent against other persons who may appear to be indebted 
to the estate, or may appear to have property belonging to the estate in their posses- 
sion, and for that purpose before commencing proceedings he must collect information 
relating to the estate of the insolvent and his dealings. The examination, therefore, 
of persons who have had dealings with the insolvent is a necessary step preceding 
the litigation which may have to be launched upon by the Official Assignee. For 
that purpose s. 36 of the Act authorises the Court at the instance of the Official 
Assignee or the proving creditor to examine persons who may have had dealings 
with the insolvent and it authorises the Court also to call upon them to produce 
property or documents in their possession. It is true that under sub-ss. (4) and (5), 
after they were amended by Act XIX of 1927, only those persons who admit that 
they are indebted to the insolvent, or who admit that they have in their possession 
property belonging to the insolvent, can be called upon either to pay the debt admitted 
to be due by them, or to hand over the property to the Official Assignee. But it 
is pertinent to note that sub-s. (6) of s. 36 makes the order made under sub-ss. (4) 
and (4) executable as a decree for payment of money or delivery of property under 
the Code of Civil Procedure, 1908. Under sub-s. (7) of s. 36 any payment or delivery 
made in pursuance of an order made under sub-ss. (4) and (5) is treated as a discharge 
in respect of such debt or property. Again, the examination which is held under 
sub-s. (3) of s. 36 is not of the nature of an examination of a witness in a proceeding : 
between parties who aro litigating their dispute before a Court. The examination 
as stated in sub-s. (3) is by the Court, and not by the parties before it. It may be 
that for facility the Court may allow the parties appearing before it to examine such 

erson and put questions to him, but such questions are really put through the 
Goart, and the examination is for all purposes by the Court. It is also provided 
in sub-s. (2) that & person so summoned is entitled to appear before the Court by 
counsel, and it follows that he would be entitled to make submissions before tho 
Le R,—40 
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Court. The examination held is in the nature of a secret proceeding, As observed, 
in In re Scharrer: Ex Parte Tilly! (p. 522): 

“A witness summoned for examination under this section is not, therefore, in the ordinary 
position of & witness called by a litigant party in order that he may be examined by the two 
litigant parties before the Court, but he is, so to speak, the witness of the Court. No doubt it 
has been the common practice, and...,a convenient practice, to allow the counsel or other ro- 
presentative of the trustee or the official receiver to put the questions, but still the conduot 
of the examination rests with the Court.” 

Again, as stated in Learoyd v. Halifax Joint Stock Banking Company? (p. 692) : 

“To talk of examination-in-chief, or cross-examination or re-examination in cases of this 
kind, is to use terms that are really not applicable.... " The whole object is “ to get informa- 
tion in order to see what course ought to be followed [by the Official Assignee] with reference 
to some matter or some claim in the insolvency. ” 

It is evident from s. 36 that the order to summon a person who may appear to 
be concerned with the estate of the insolvent either for production of property or 
documents or to pay debts is a discretionary order and is passed only when the person 
applying establishes a prima facie probability that some benefit will result from the 
proposed examination. An order for examination is passed for the general body 
of creditors and not for any individual creditor, 

Section 36(Z) refers to three classes of persons besides the insolvent who may be 
summoned to give evidence, and to produce documents m their possession: (a) 

ns known or supposed to have in their possession any property belonging to 
the insolvent, (6) persons supposed to be indebted to the estate of the insolvent, 
and (c) persons whom the Court deems capable of giving information respecting the 
insolvent and his property. The examination of persons known or supposed to be 
in possession of property or indebted to the estate is a step towards & contemplated 
proceeding against him. The person so summoned does not come to support any 
case of a party, but has primarily to answer a case against him. The proviso to 
8. 7 indicates that the Court when holding an examination under s. 36 is really 
seeking to decide some case which the person who has been summoned is called upon 
to answer. It is an error therefore to assume that a person who is summoned under 
s. 36 as a person known or suspected to have in his possession any property belonging 
to an insolvent, or a person supposed to be indebted to the insolvent is in the position 
of an ordinary witness to whom a summons is issued under O. XVI, r. 19, of the 
Civil Procedure Code. The summons to be issued under s. 36(Z) is not a summons 
addressed to a witness in a suit or other civil proceeding, but is to be ‘ in such manner 
as may be prescribed.’ Rule 38A framed by this Court under the Presidency-towns 
Insolvency Act requires that the summons shall be in the form No. 93 to Appendix I 
with such variations as circumstances may require. 

Before the amendment of the Presidency-towns Insolvency Act by Act XTX of 
1927 it was open to the Court to pass an order even if the person summoned objected 
to the delivery of property or denied his indebtedness. It was then open to the 
Court to investigate and adjudicate upon disputed questions relating to indebtedness 
of any person to the insolvent or his denial that he was holding any property of the 
insolvent. It is true that since the amendment of the Presidency-towns Insolvency 
Act in the year 1927 it is only where there is an admission of liability that the Court 
is entitled to call upon a person who is summoned to produce property or to pay the 
debt, but with the consent of the person so summoned, it is open by reason of the 
proviso to s. 7 to the Court to decide even disputed questions relating to the estate 
of the insolvent. All these are indications, in my view, that a person summoned 
for examination as being in possession of the property of the insolvent or indebted 
to the insolvent is a person against whom a proceeding is contemplated to be taken. 
Such a person does not ocoupy the position of a mere witness to be summoned under 
the provisions of O. XVI, r. 19, of the Civil Procedure Code. In my view, there- 
fore, the provisions of O. XVI, r. 19, of the Civil Procedure Code, do not apply 
to persons summoned under s. 36 of the Presidency-towns Insolvency Act when 
they are known or suspected to have in their possession property of the insolvent, 
or are supposed to be indebted to the estate. 


1 (1888) 20 Q. B. D. 518. 2 [1893] 1 Ch. 686. 
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The argument that s. 37, enables the Court to issue a commission for the examina- 
tion of persons who may be summoned to give evidence before the Court under 
8. 36 is an argument which negatives the suggestion that the person so summoned. 
is in the position of an ordinary witness. Seotion 90, cl. (7), makes the provisions of 
the Civil Procedure Code applicable to the proceedings under the Presidency-towns 
Insolvency Act, except where there is an express provision made on behalf of any 
partioular matter. The power to issue commissions must, therefore, be regarded 
as duly conferred by s. 90, ol. (7), if the persons to be summoned under s. 36 were 
to be regarded as mere witnesses. Why then should the Legislature make an express 
provision for the examination of persons liable to be examined under s. 36 on com- 
mission when the power has already been conferred under s. 90, cl. (1), by reason 
of the application of the rules of procedure applicable to trial of suits? The in- 
ference that the Legislature regarded the proceeding forjexamination under s. 36 
not merely as proceedings for examination of witnesses in support or against the 
contentions of parties to a litigious proceeding, can, therefore, bereallymade. From 
the nature of the proceeding it is clear that the examination must normally be held 
before the Court or the officer to whom the powers may be delegated under s. 6 
of the Act. In order to avoid undue hardship and unnecessary inconvenience power 
is reserved in the Court by s. 37 to issue commissions and letters of request for examina- 
tion of persons liable to examination under s. 36. The provision of s. 37 is, in my 
view, an enabling provision authorizing the Court in proper cases to order that persons 
summoned may be examined on commission, but there is nothing in that section 
which casts any obligation upon the Court to issue a commission or & letter of request. 


The provisions of s. 36 of the Presidency-towns Insolvency Act are substantially 
the same as those of s. 25, sub-ss. (1) to (5), of the Bankruptoy Act in England. Sub- 
section, (6) of s. 25 of the Bankruptcy Act of 1914 provides: 

: “ The Court may, if it thinks fit, order that any person who if in England would be liable 
to be brought before it under this section shall be examined in Scotland or Ireland, or in any 
other place out of England. ” 


The rules framed under the Bankruptcy Act by the A Court in England 
provide for discovery and inspection of documents from the persons so summoned. 
It appears, therefore, that in England persons who are summoned under s. 25 of 
the Bankruptcy Act are not regarded as ordinary witnesses, but are regarded as 
persons against whom proceedings may be taken and commission is issued for their 
examination only when they are out of England. 

It has been suggested, though not expressly decided, in a case reported in Ex 
parte Waddell: In re Lutscher!, that a person summoned under the BER Aot, 
8. 25, and under similar provisions in earlier statutesis not & mere witness. It was 
observed in that case (p. 331): 


**,, this is not the case of a man who is charged with having property in his possession be- 
longing to a bankrupt and is summoned to give evidence respecting it. In such a case it might 
possibly be said that there was a litigation between him and the trustee, and that he was entitled 
to be protected by counsel.” 


The view that I am taking is the view which has been taken by decisions of the 
Caloutta and Madras High Courts. In Re: Dinaram Somani,? Mr. Justice Greaves 
took the view that (p. 372) : 


“tho [High] Court has power under g. 36 to summon before it persons who reside ata 
greater distance than 200 miles.....Proper travelling and other expenses should be tendered and 
that so far as possible the convenience of persons required to attend should be considered. ” 
Mr. Justice Greaves pointed out that (p. 371): : 


A perusal of the sub-section [sub-a. (1) of s. 88] makes it clear that the person to be sum- 
moned does not, at any rate in all cases, fall within the category of an ordinary witness to 
whom the provisions of Or. 16 relate. It deals rather with the discovery and recovery of 
property than with the ordinary testimony which a witness can give, and the proviso to a. 8 (1) 
of the Insolvency Act makes it clear that it wes not intended to fetter the Courtin the 
exercise of ite jurisdiction under seo. 86 by any limitation imposed by the Code of Civil Pro- 
dure. 


1 (1877) 6 Ch. D. 328. = 2 (1928) 27 C. W. N. 870. 
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A similar view has been taken in Oficial Assignee, Madras v. Q. Hamanujayya.! 

That was & case decided by Mr. Justice Waller to whom the Master in Insol- 

.vency of the Madras High Court had submitted his report. The Master was 
of the view, following a previous unreported decision of the Madras High Court, that 
the persons to be summoned under s. 36 of the Presidency-towns Insolvency Act 
werein the position of witnesses, and could not be summoned when they resided 
at a distance exceeding 200 miles from the Court house. Mr. Justice Waller, 
however, held that the Court had jurisdiction to summon all persons for 
their examination before the Court, even though they were residing at a distance 
exceeding 200 miles, when such persons were sought to be summoned as debtors 
of the insolvent’s estate. It is true that in a later decision of the Madras 
High Court, In re Vishwanthan Cheitiar*, where the Court was requested to 
examine persons as witnesses ‘ capable of giving evidence of the insolvent/s dealing 
with his property and not for the "à oduotion of any properby or payment of any 
debte or production of documents, Justice Clark took the view that the High 
Court was governed by the provisions of O. XVI, r. 19, of the Civil Procedure Code. 

In taking that view the learned Judge held that he was bound by an unreported 
judgment of the division bench of the Madras High Court in O. 8. Appeal No. 30 
of1917. The learned Judge also indicated that he was not impressed by the reasoning 
of the case reported in Re: Dinaram Somani. On a consideration of the provisions 
referred to by me and the authorities, I am of the view that & person summoned 
under s. 36, ol. (1), for his examination as known orsuspected to be in possession of 
property belonging to the insolvent, or.as supposed to be indebted to the insolvent, 

is not in the position of an ordinary witness to whom the provisions of O. XVI, 

r. 19, would apply, and therefore it is open to the Court consistently with considera- 
tions of convenience of the person to be summoned to order him to &ppear before 
the Court notwithstanding the fact that he resides at a place beyond 200 miles from 
the place where the Court sits, and he is outside the jurisdiction of that Court. 

In the circumstances of the case the persons who have been summoned have been 
all served. Three of them have not chosen to appear before the Court, and they 
have not shown any reason why they should not be asked to appear before the Court 

mally. From-the public examination of the insolvent there is reason to po ras 
that they are in possession of the property of the insolvent or are indebted to hi 
Therefore, I direct that S. S. Kothari, Brijnarayan Brahmwar and Har Narayan 
Brahmwar be directed to appear before the Insolvency Registrar of this Court for 
their examination under s. 36 of the Presidency-towns Insolvency Act. 


Order accordingly, 
Attorneys for petitioning creditor; Jehangir, Gulabbhas & Bilimoria, 


1 [1928] A. I. R. Mad. 856, 2 [1948] A. I, R. Mad, 496, 
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Before Mr. Justice Tendolkar. 
/ Av. B.* 

Hindu law—Marriage—Wife impotent at time of marriage and thereafter —Whether husband en- 
titled io decree for nullity of marriage—Hindu marriage whether a oWwil contract—Bombay 
Hindu Divorce Act (Bom. XXII of 1947). 

Under Hindu law where a wife is impotent at the time of marriage and continues to be so 
thereafter, the husband is entitled to & decree for nullity for marriage. 

A suit was filed by a Hindu husband against his wife for & declaration that their marriage, 
which was performed on May 12, 1950, according to Hindu Vedio rites, was null and void on 
the ground that the wife was physically incapable of consummating the marriage and was, 
therefore, impotent at the time of marriage and continued to be so at the date of the suit. 
On the question whether under Hindu law the husband waa entitled to a deores for nullity 
of marriage :— 

Held, that in the circumstances of the case the marriage was null and void and the husband 
was entitled to a decree for nullity of marriage; and that even if the husband was not entitled 
to such & declaration, he could be granted a decree for divorce under the Bombay Hindu 
Divorce Act, 1947. 

A Hindu marriage is not & sacrament only but is also & civil contract. 

Amirthammal v. Vallimaytl Ammal! and Bhagwati Saran Singh v. Parmeshwari Nandan 
Singh," dissented from. 

Ratan Moni Debi v. Nagendra Narain Singh,” agreed with. 

Mouji Lal v. Chandrabati Kumari, Purshotamdas Tribhovandas v. Purshotamdas Mangal- 
das,! Anjona Dasi v. Pralhad Chandra Ghose! and Muthusams Mudaliar v. Masilamans,! 
referred to. 


Burr for declaration that marriage between parties was null and void, and in the 
alternative for a decree for divorce. 

The parties belonged to the Cutchi Lohana community of Bombay. 

The plaintiff, husband, married the defendant on May 12, 1950, when he was 22 
years of age, and she was 16 years old. They were married according to Hindu 
Vedio rites. 

On October 17, 1951, the plaintiff filed a suit for a declaration that the marriage 
was null and void, or in the alternative for a decree for divorce under the Bombey 
Hindu Divorce Aot, 1947. 

The plaint averred : 

“The plaintiff says that owing to congenital defects in the defendant's physical condition she 
at or prior to the time of the said pretended marriage had neither vagina nor uterus and she still 
has neither vagina nor uterus, or to use the medical expression she had and has no development 
of vagina cervix and uterus or the genital track and the internal organs. The defendant also had 
no menstrual periods at or prior to the time of the said pretended marriage, nor has she any 
menstrual periods since marriage upto how. The plaintiff further says that owing to the said 
congenital defects the defendant at the time of the said pretended marriage waa, and still is, 
incapable of having sexual intercourse and was, and still continues to be, unable to consummate 
marriage. The defendant at tho time of the said protended marriage was and still continues 
to be impotent. 

The plaintiff submits that by reason of the facts set out in the preceding paragraph the defend- 
ant was at the time of the said pretended marriage legally incompetent to enter into the contract 
of marriage." 

The plaintiff inter alia prayed : 

“(a) that the marriage between the plaintiff and the defendant be declared to be null and 
void and a decree for nullity of marriage be passed in favour of the plaintiff against the defendant. 

(b) that it may be declared that the defendant is not the wife of the plaintiff. 

(c) that in the alternative to the reliefs sought in prayers (a) and (b) hereof, in the event of 
this Hon’ble Court holding that the plaintiff is not entitled to the said reliefs. ..but not otherwise, 
the marriage between the parties be dissolved and a decree for divorce passed in favour of the 


* Decided, March 5, 1952. O. O. J. Suit 4 (1911) L. R. 38 I. A. 122, 


No. 981 of 1951. 8. 0. 18 Bom. L. R. 534. 
1 [1942] Mad. 807, r.B. 5 (1896) L L. R. 21 Bom. 23, 30 
2 [1942] All. 518. 6 (1870) 6 Beng. L. R. 243. 

8 [1045] 1 Cal. 407. 7 (1909) I. L. R. 33 Mad. 342. 
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plaintiff against the defendant dissolving the said marriage under the Bombay Hindu Divorce 
Act, 1947." 
i N 


In her written statement the defendant contended : 

“The defendant admits that at the time of the said marriage the defendant was and still 
is incapable of having sexual intercourse, and was and still continues to be unable to consummate 
marriage. In that behalf the defendant, however, says that the defendant has beon advised by 
competent doctors that in the defendant’s case a vagina can be created by an operation, and that 
such an operation will not in any way endanger the defendant’s life, and that if such an operation 
is performed the defendant will be capable to have sexual in ee 

The suit was heard. 


J. H. Dave, with Sir Jamshedji Kanga and M. P. Laud, for the plaintiff. 
N. A. Mody, with M. H. Shah, for the defendant. 


Dave. Modern text books on Hindu law, holding that marriage of an impotent 
person is a nullity: Ghose, Vol. 1, p. 704, Mayne, 10th edn., pp. 143-144, 151-158, 
“Mayne, 11th edn., p. 163, Gour, Seo. 26 onwards, Gupte, 2nd edn., p. 898 and p. 900. 

Same is the view held in Ratan Moni Debi v. Nagendra Narain Singh” and Rakeya 
Bibi v. Anil Kumar?, 

Older editions of Mayne (6th to 9th edos.) state “that a Hindu marriage is a sacra- 
ment, not a contract; therefore consenting mind is not necessary, and its absence 
whether from infancy or incapacity is immaterial...the marriage, if celebrated, would 
be valid.” 

Amirthammal v. Vallimayil Ammal? and Bhagwati Saran Singh v. Parmeshwari 
Nandan Singh* followed in Kaura Devi v. Indra Devi? reject the view of Srinivasa 
lyengar, the editor of the 10th edn. of Mayne's Hindu Law and aocept the views of 
the original Mr. Mayne as stated in the 6th edn. 

Mayne in his 6th edn. relies on (T) Narada, Ch. XII, verses 8 to 19; (IT) Manu, 
Ch. TX, verse 203, and (TIT) Yaj., Ch. IT, verse 141. 

I. Narada, Ch. XII, verses 8 to 19: - 

idt is surprising to see how these passages are quoted to prove the validity of the 
marriage of an impotent person.t Verse 8 says that only a potent man is worthy 
of marrying a wife. Verse 10 describes the method of testing virility. Verse 11 
states that there are 14 varieties of an impotent man. In verses 12 to 18 are 
given the details of these 14 varieties and it is stated that the first two varieties 
are incurable. ¿Verse 10 defines a woman as a field and the man as the possessor of the 
seed and adds that the field should be given to the possessor of the seed and one not 
possessing the seed does not deserve a field. 

This passage, far from establishing that an impotent person oan marry, enjoins 
just the reverse of that.) 

Il Manu, Ch. TX, verse 208: 

qafat g art: erada RTA | 
amaaa art AEs N 
“If the eunuch and rest somehow or other desire to take wives, the offspring of such 
among them as have children is worthy of a share" (Buhler, Sacred Books of the East, Vol. 
XXV, p. 873). ) 

1. This text is not found in the chapter on marriage but is found in the chapter 
on. partition. 

In Manu, Ch. IX, v. 201, the defects of impotency, etc. are postulated at the time of 
partition. Manu is silent on what happens if impotence, ete. precede marriage. 

2. Manu, Ch. TX, v. 203, does not sanction any marriage as such ; the validity 
of the marriage of the impotent, eto. can only be argued out retrospectively from a 
son who is given a share. Merely because a share is given to a son it does not neces- 
sarily mean that the son’s mother is a legally wedded wife. Hindu law provides a 
share even for an illegitimate son and maintenance for an avaruddha stree. Vira 
Mitrodaya at p. 195 (Sam. Pra.) refers to and rejects this inference drawn retrospec- 

1 [1945] 1 Cal. 407. 4 [1942] All, 518. 


2 (1947) B2 C. W. N. 142. 5 [1943] All. 703. 
8 [1942] Mad. 807, x. B. 
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tively when it discusses whether jata karma can be performed on & kleeba. Hindu 
law provided for 12 forms of sons, 8 forms of marriages, dasis, eto. Except the legally 
recognised varieties, other sons are glorified illegitimate sons and the ladies are 
glorified concubines. 

8. The phrase “desire for a wife" in this verse is interpreted by Medhatithi as a 
“desire to have the consortium of a wife already married", and not & desire to marry, 
as is evident from the alternative explanation given by him (namely that “the impo- 
tenoe referred to here is after-marriage impotence”). See Medhatithi on Manu Ix 
203. That this meaning is the only consistent meaning intended by Manu appears 
to be clear, for Manu states in Ch. IV, v. 206. 

aaia aa spent ofa: 1 

STRIS. RTT Tene Teri enetiq i 
that an impotent person cannot perform a sacrifice. In Oh. V, v. 152, he says that 
marriage requires yagna and in dh. VII, v. 227, he says that marriage is complete 
only with panigrahana mantras. In view of these statements, Manu cannot pre- 
scribe the marriage of an impotent person; and therefore the second and the better 
interpretation of Medhatithi, the Bhashyakara of Manu, referred to above, appears 
to be the only correot one being the only interpretation consistent with what Manu 
said in earlier Chapters. This explanation aso beings out the force of the word paa 
“somehow”. These persons were without defects when married ; defects came after 
marriage; normally there is no prospect of their consortium, but if “somehow” in 
lucid intervals or better physical condition there is consortium and a child is born, 
the child gets a share. This explanation will not apply to ara and arfaafiz. 
But let it not. It is sufficient if it applies to a majority of those mentioned in 
Manu IX, v. 201. Manu is not enjoining any marriage in Ch. LX.—203, he only re- 
fers to a share of a son of those found incapacitated at the time of partition. 

4, This passage of Mann can only refer to an impotent male and not to a female, for 
an impotent female cannot have a son either natural born or soil-born (ksheiraja). 

5. Even if the meaning is taken that an impotent man’s marriage is validated by 
Manu, it can only refer to that age when niyoga was permissible. Authorities are 
unanimous in holding that there can be no nyoga in this kali age. Regarding the 
validity of marriage depending on the existence of children, see Katyayana and 
Kautilya cited later (texts 23 and 24 cited herein). 

6. This text of Manu has been variously explained by different commentators ; 
either they try to take out the kleeba from the list or make him a curable kleeba, eto. 

(a) Kalpataru, Ghose, Vol. IT, p. 506: 

mariat aft saga agstfa: i 
“Those beginning with the Eunuch is & wordin the Atad-guna Bahuvrihi Samasa form 
and thus means all the rest excepting the Eunuch.” Ghose, Vol. IIT, p. 487. 

(b) Vivada Ratnakara, Ghose, Vol. IT, p. 596: ; 

erat aa apia agfa: race adenan aa | (Translation, 
Ghose, Vol. II, p. 502). 

In the third verse the words “eunuch and the rest" is a compound formed in the 
way of atad-guna bahuvrihi and thus means all the rest except the eunuch because 
the eunuch is incapable of raising issue. 
THe ere at arated ea frahae, att + ag- 
qrafa sequat t 

The author of Prakash, however, says that it is intended to mean such & person 
whose impotence to raise issue can be subsequently cured and thus the compound 
is not an atad-guna bahuvrihi. 

(c) Sarvajna Narayana on Manu, Ch. IX, v. 208, p. 1218, of the six commenta- 
ries on Manu says (Edn. Mandlik) : 
qari WT NU NAA agátfe: | 
aa taenia taaga BET CT marat WEA | 


The word eunuch and the rest is an atad-gune samvignana bahuvrihi (and excludes the 
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eunuch). There the patia is also excluded as he is unfit to marry. Therefore the 
blind by birth and others.are to be taken (as fit to marry). 

[Norm: Though Yajnavalkya, Ch. II, v. 141, talks of keheiraja son, Manu in 
Ch. IX, v. 203, does not specifically talk of a kehetraja son. Itis for this reason that 
the commentators of Manu have successfully resorted to atad-guna bahuvrihi samasa 
and excluded kleeba]. 


(d) Apararka, Ghose, Vol. IT, p. 300: 


Racy sed fafeenfararg Wah t 
Children are born to the impotent persons by means of medical treatment. Trans- 
lation, Ghose, Vol. II, p. 265. (The view of Apararka is the same as that of Pra- 
kashakara quoted by Vivada Ratnakara.) 
(e) Medhatithi explains this verse as follows ; 


Desire means a "deaire for co-habitation for the purpose of sex enjoyment”; in 

case there is such a desire he may marry. An impotent man of the variety known as 

vala retas (of semen as thin as air) has.a desire for co-habitation ; or this injunction 

must be taken to refer to such persons who have completed their education and are 
already married and in whose case the madness eto, have arisen subsequently. 


(f) Kulluka says as follows : 


erat sahara aaa: faaara aft qaa t 

By saying “somehow” Manu has suggested that the impotent and ‘others are unfit 
for marriage (Kulluka’s is considered to be a terse and short summary of Medhatithi. 
He accepts the second view of Medhatithi, viz. that the defects are subsequent to 
marriage and he therefore says that the impotent and others are not fit to marry; 
then he appears to summarise the other view of Medhatithi and refers to their aa 
sons.) £5 

IIT, Yaj., Ch. II, v. 141: 

eirca: greet frater arrerfor: t 
gardai sadat qag d Wq STET: U 
‘The aurasa and kshetraja sons however of these, if freo from defecte, are entitled to 
allotments; the daughters likewise of these must be maintained until they are wedded to their 
husbands.” ‘Translation by Gharpure, (Yaj. Smriti with Mitakshara, Viramitrodaya and Deepa- 
kalika, p. 1122). 

l. Yajnavalkys unlike Manu does not talk of a desire for a wife. Like Manu, 
Yajnavalkya gives this verse in the Chapter on partition and nob on marriage. . 

Manu does not specifically talk of a kshetraja son while Yajnavalkya specifically 
mentions him, 

As Yajnavalkya does not refer to a “desire for & wife" he gives no indication to 
show that defects like impotence have preceded the marriage and yet the marriage 
is held as valid. Both Mitakshara and Mayukha, while tersely and shortly commenting 
upon this verse, avoid stating that the defects precede marriage. Neither Mitak- 
shara nor Mayukha quote Manu, Ch. IX, v. 203, in this connection. Vira Mitro- 
daya very clearly states that an impotent person has no capacity to marry. What is 
found vague and doubtful in both Mitakshara and Mayukha is clarified by Vira 
Mitrodaya at p. 197 and p. 551 of Samskara Prakasha and it has got to be accepted 
as the law. 

2. Saraswati Vilasa, Ghose, Vol. IT, p. 1023: 

aq wae vad “ata: aA fefe canmgfor? eft agaran- 
ufa wed wal Aaaa (Translation, Ghose, Vol. IT, p. 1002). * 
As to what Yajnavalkya says ‘‘but their sons legitimate and kshetraja are entitled to 


shares if free from similar defects” that was applicable in the Dwapara Yuga as the 
kaheiraja son is prohibited in the Kali age. 
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3. Bmriti Chandrika-Vyavahara, p. 
arpa TTT ACE pm fair mao” Rie ag- 
anaia a Fel Aaga T | 
As to what Yajnavalkya says “but their sons legitimate and kshetraja are entitled to 
shares if free from similar defects” that was applicable in the Dwapara Yuga as the 
kshetraja son is prohibited in the Kali age. 

Regarding niyoga, Mitakshara says on Yajnavalkya, Ch. 1, verse 69, and Yaj- 
navalkya, Ch. IT, verse 127, that niyoga is permissible only in the case of bethrothed 
girls. All these authorities including Smritikaras like Brihaspati-Kratu and others 
x unanimous in holding that no niyoga is permissible on a married woman in this 

age. 

IV. Purposes of MABRIAGE. 


RTTHFTSTST. emi: t enema ti 

“Offspring (the due performance of) religious rites, faithful service highest conjugal happi- 
nees and heavenly bliss for the ancestors and oneself, depend on one's wife alone" : (Sacred 
Books of the East, Vol. XXV, p. 332, verse 28.) 

Kane's History of Dharmashastra, Vol. IT, Part T, p. 429 : 

“Manu, (IX, 28) states that on the wife depends the procreation of sons, the performance of re- 
ligious rites, service, highest pleasure, heaven for oneself and one’s ancestors. So these three viz. 
dharmasampatti, praja (and consequent freedom from falling into hell) and rati (sexual and 
other pleasure) are the prinsipal purposes of marriage according to smritis and nibandhas". 

Manu, Ch. IX, v. 96: 
Wire. feng: geet: WaT q ATTAT: d 
Sere ay: gat Wer elf: 
To be mothers were women created and to be fathers men. Religious rites therefore: 
are ordained in Vedas to be performed by the husband together with his wife. 
Yajnavalkya, Ch. 1, v. 78 : 


Serre faq: SIT: 


qerq qat fen: qe qam ser " 
As by this is secured the worldly continuity, the attainment of heaven through sons, 
grand-sons and great grandsons, therefore women ought to be enjoyed and should also 
be carefully guarded. 
Mitakshara on this passage: 
Worldly continuity (i.e. non-interruption of the family life) and the attainment of 
the heaven also are the objects of taking a wife. The satisfaction of the sensual 
appetite is only a worldly object. 
THT: TAT ATAU... o carne q Afera l 

V. Texts wHICH.SHOW THAT A kleeba CANNOT MARRY. 
(1) SD di wat wees o unto rfr agao areata 
feathery 1-89-2 

With their P he should take a wife belonging to the same caste or country, 
a nagnika, who should belong to a different gotra. 

On this Matridatta comments : 


POL XL NEA aat sre anat wl aferat emendat t 
om qr. 8-8-11 wife! qr. 2-2-16 
ITE TUM ferr pref | 


Nagnika means one whose menstruation is near or recent. It also presupposes 
® nagna pati for removing the clothes. The word nagnika is to be derived in the 
sense of "fit to be made naked" by applying Panini 3-3-11 and Panini 2-2-16. 
Thus nagnika means one who is fit enough for,the removal of her clothes (by her 
husband at the time of cohabitation) i.e. one fit for interoourse. 


` 
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* Nagnika" is used in connection with injunctions of marriagein ugha 3. q, 1-19-2 
Wife qw. 3-46 qe 1-7-8. ete. In Grihya-sutras, where co-habitation is 
prescribed on the 4th day ofthe marriage, nagntka cannot mean merely a naked 
girl, infant innocent and not sex-conscious. Regarding aai aå and co-habitation see 
atama q. 1-18-19, qme q. 1-11-13, Mirs q, 2-5, e&t q. 1-4-12, wakf, 1-23-11 
and ated 4, G. 8-8. 

The meaning of nagnika as one fit for co-habitation implies that an impotent 
woman cannot be married. 

(2) Mitakshara while commenting on the word “striyam” in the injunction of 
marriage in Yajnavalkya 1-52 says; 

fed = qanaqa efe quan 
“Striyam & woman, with a view to obviate the possibility of her being of no sex, examined 
with regard to her possessing the characteristics of womanhood.” (Gharpure, p. 146). 
(This means that she must not be impotent and must possess characteristics of 
womanhood. If that is not so, such a person cannot be married, as this is the inter- 
pretation of the very word “Stri” in the injunction to marry.) 

Yajnavalkya 1-55 requires that a bridegroom should be examined with regard to 
his virile before he can get married. 

On this verse, the Nirnayasagar edition of Mitakshara at p. 16 says that one of the 
manuscripts of Mitakshara contains the following verse as a quotation : 

qaia tt Fat: TATA T STAT: | 
frar faargarrarat erat raa Fe | 

Tf the field receives good seed, then only the sons (born thereof) can continue the line. 
Tt is in ri case of these girls (only) that the marriage is complete on the 7th step of 
Baptepadi. 

other words, if Bija or Kshetra is lacking, marriage is not complete in spite 
of seven steps, there being no marriage at all. 

(8) Manu, 8-226: 

qfaia Heat: wearer farf: | 

aaan fagi gari far fig ar: t 
Nuptial texts are applied solely to kangas and no where among men to persons who 
are not kanyas for such are excluded from religious ceremonies. 

(This text says that a male cannot marry an akanya i.e. just as he cannot marry 
a boy, he also cannot marry such a person who does not satisfy the definition of or 
has not the essentials of a kanya). 

On this verse, Vira Mitrodaya (Samskara Prakasha), p. 742, says : 

“qing wen af (aq 8-226) aadi ga arareeafrtart 
l 
Manu has prescribed the ceremony of marriage only for those whose yonts are un- 
broken and who are known by the designation of kanyas as is clear from Manu 
8-226. : 

(This means that the person to be married must have the minintum desideratum, 
viz. that of possessing a yoni, the fact whether it is out or uncut is an additional 
factor. Without a yont the question whether it is cut or uncut does not arise). 

The word “akanys”’ in this verse is interpreted by Medhatithi as follows : 

Tnasmuch as an akanya would not be entitled to help inthe performance of agni- 
hotra and other rites or in the begetting of children they are not fit for being married. 


erae. umet wa afagraral aqeatereafast a aard afer aa: at: 
a Prat: | 
He also states. “Tn no Vedic texte is marriage with an Akanya found to be mentioned". 
aq petag arera agat raver fae: at 
Sarvajna Narayana interprets the word akanya in this text as kleeba. 
(4) Narada, 12-8 : 


Tia qus: Feet aaraa: 
Artai Heat verk I 
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“The man must undergo an examination with regard to his virile; when the faot of his 
virile has been placed beyond doubt, he shall obtain the maiden (but not otherwise)" Jolly in 
Sacred Books of the East, Vol. XXXII, p. 166. 

(The, word used here is “arhati” i.e. hae “fitness” or “capacity” and an incolunt 
man has therefore no “capacity” to marry). 
(5) Narada, 12-19: 

aari feng: quer: erat Stat Te: 1 

att Aaa at areisit SIHERT ui 
Women héve been oreated for the sake of propagation, the wife being the field and 
the husband the giver of seed. The field must be given to him who has seed. He 
who has no seed is unworthy to possess the field. 


(Only a “‘field” can be given to the man having seed and nothing else). 
(6) Vishnu quoted in Vira Mitrodaya (Samskara Prakash), p. 551 : 


SIS l 
aa aAA aSa iT: N 
The crooked, the dwarf, the blind by birth, the impotent, the lame and other diseased. 
persons as they are not entitled to a share on partition, they should remain celebate 
for the whole life 
(7) Samgrahakara quoted in Vira Mitrodaya (S. P.), p. 551: 


As the lame and others (including an impotent person) get no share on partition and 
ag they are also incapable and are not entitled to have karmas or samskaras (like 
marriage eto.) lifelong celebacy is enjoined for them by the Shastras. 

means in marriage etc.” says Vira Mitrodaya. 

(8) Smriti Mukta Fala, quoting Chandrika at p. 153 : 

wieraremararat fara, Aart cao dead are Aen d 
ware: denise) fag ap md Aga d 

Such of the twice born persons as are intoxicated, insane, idiot, impotent, or 
fallen, for them there is no marriage, no samskar, no impurity, no libations; they 
may be married to a plantain tree or in its absence to & branch of a sun-plant. 
This is what Manu has said. 

(9) Koulluka says that as Manu has used the word "somehow", the impotent and 
the rest are unfit to marry. 

(10) Sarvajna Narayana on Manu, Ch. IT, v. 224, says: 

(A man can marry only a kanya and not an akanya) and Akanya means ''Kleeba", 

(11) Medhatithi on Manu, Ch. IX, v. 203, says that only such variety of kleeba 
known as vata retas can marry, who is in & position to enjoy but not procreate. 
In the alternative he says that Manu, Ch. TX, v. 203, applies only when defects 
like impotence, etc. have arisen subsequent to marriage. 

(12) Kalpataru, Vivada Ratnakara, and Sarvajna Narayana exclude kleeba from 
the list of persons metioned in Manu, Ch. IX, v. 203, by applying the atadguna 
samvignana Bahuvrihi. 

(13) Aprararka and Prakashakara (as quoted by Vivada Ratnakara) apply 
Manu, Ch. IX, v. 203, to persons whose impotence is curable. 

(14) Saraswati Vilasa holds that Yajnavalkya, IT, v. 141, first line, is not applica- 
ble to Kali age as niyoga is not permissible in Kali age. Similar is the opinion of 
Smriti Chandrika. 

(15) Vira Mitrodays-Bamskara Prakasha, pp. 194-95 : 


aad faa fefré med gegant adi iaga 
dhiedb nieces ea 


In this connection the following must be ascertained, viz. Is this ceremony of jata 
karma to be performed on, all children either male, female or impotent or only on a 
male or female child or only on the male child ? pp. 196-197 ; 
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aeeti aeraréprt frearacrarara spur ME COME marag 
arasty dear: seT«wr a wanitfe wat qed | PS 


Therefore jata karma ceremony cannot be performed on an impotent child as on a 
female child because there is no separate injunction for performing such a ceremony. 
From this it follows that like the ceremony of jata karma, other religious ceremonies 
also cannot be performed on an impotent child because the same kind of reasoning 
applies there also. 

[Nors : Vira Mitrodaya has been held to be a very high authority y Seppe 
both Mitakshara and Dayabhaga. Please refer to Mayne, ll edn., p 45; 
Mitrodaya is a very high authority in Bombay: Vedachela Mudaliar v. Bubra- 
mania M ffudaliar.1] 

In this discussion of Vira Mitrodaya from 195-197 Vira Mitrodaya refers to 
Manu, Ch. IX, v. 203, and disapproves of the argument that because a son of an 
impotent son is mentioned all the previous Samskaras can be taken to have been 
prescribed for an impotent man retrospectively. He is also quoting the authority 
of Medhatithi for Jata Karma. When Mitakshara and Mayukha are silent on the 
question as to whether an impotent man can marry, the authority of Vira Mitrodaya 
(pp. 197 and 561 of Vira Mitrodaya) would be binding according to Vedachela 
Mudaliar’s case. 


VI. In the following passages the marriage of an impotent person is declared to 
be a nullity. 
(16) Katyanana as quoted in Vira Mitrodaya (Samskara Prakash), p. 759 : 
sara: oad: Hest TAT Fes: ATT: 


qqa adaa THTTERTCRERST: | 
aa: SAT Fat SESHIQISTESD SHIT: d 

WATT WT TQETSD ar GU Braddq ut 
A lunatio, one guilty of grave sins, leper, animpotent, a sagotra, one bereft of eye- 
sight and hearing, or epileptic: these defects are to be avoided both in the bride and 
the bridegroom. Whether these defects arise prior to or subsequent to marriage, 
the gift of the daughter shall be nullified. 

(17) Narada, Ch. XII, v. 97: 

Te qup aR aeq wow quta 
t aR farad tt 

“When a husband is lost or dead, when he has become a religious ascetic, when he is impotent, 
and when he has been expelled from caste: these are the five cases of legal necessity, in which a 
woman may be justified in taking another husband". (Sacred Books of the East, Vol. X XIII, 
Ch. XII, p. 184). 
(The same verse is found in Parashara Smriti, Ch. IV, v. 28). In this verse the 
word pais in the first line particularly in the case of kleeba and patita may mean 
husband in fact but not in law as polyandry is not permitted under Hindu law. 
In the first three cases it may mean widow’s remarriage but in the last two cases it 
may mean a nullity if we hold that a dissolution of marriage was not permitted.) 

(18) Katyayana as quoted in Smriti Chandrika, Achara Adhyaya, at p. 221: 

wares: qq: sers va WD fau ar att ar unt aA ari 
sarstraar asat araor | 
If a bride-groom belongs to another caste, or has fallen, or is impotent, or guilty 
of foul acts, or belongs to the same gotra or is a slave, or suffers from a disease 
for a long time, the bride even though given away in marriage to him should be given 
in marriage to another with clothes and ornaments. 

[Nora : In this passage oodha means married in fact but not in law because this 
very girl is to be treated like & kanya and to be married again with clothes and 
ornaments in accordance with the Brahma ceremony prescribed for the kanya 
marrying for the first time.] 


1 (1921) L. R. 48 I. A. 349, 361, 8. c. 24 Bom. L. R. 649. 


t 
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(19) Vasishtha as quoted in Madana Parijata, p. 153 : 
wearers | emenrfwfawdeg Ort rno | 
«ut wf qup owe: ener ada wl . 
If a girl is married to one who is of a bad family and bad character or who is impotent, 
or fallen or one who is epileptic, or belongs to another religion, or who is diseased 


and pretends to be normal, or who is one belonging to the same gotra, such a girl 
should be taken back from the bridegroom. 


VII. Along with these passages which declare the marriage of an impotent person a 
nullity may be read the following passages declaring that it is an imperative duty of 
the parties or their guardians to disclose serious defects of the bride or bridegroom to 
the other side and that if the marriage takes place without such disclosure the other 

can get the marriage nullified. 
(20) See Manu, Ch. IX, v. 73: 
Weg trad net areara! 
wer qu fau mu SSuTRTQeXTCmT: N 
“If anybody gives away a maiden possessing blemishes, without disclosing them, (the bride- 
groom) may annul that (contract) with the evil-minded giver.” (Sacred Books of the Hast, 
Vol. XXV, p. 340). 
(21) Vira Mitrodaya commentary on Yajnavalkys, Ch. I, v. 66 (Gharpure, p. 186). 
“Tf one, giving a girl, knowing a defect of a girl not known to the bridegroom, does 
not mention it to him and gives her away then heshould be muloted in the uttama 
sahasa ; in the same way the bridegroom who after marrying a girl who is without 
& defect abandons her shall be punished with 1000 Panas (this clearly shows that 
according to Vira Mitrodaya the firstline of Yajnavalkya, Ch. 1, v. 66, does not apply 
to the betrothal but applies to the stage after marriage). Vira Mitrodays then quotes 
Narada and Katyayana with approval. 

(22) Narada as quoted in Vira Mitrodaya commentary on Yajnavalkya, Ch. 1, 
v. 66 (Narada uses the word ‘“‘vindan’” which means “marries” ; it does not refer to 
& stage of betrothal). 


R > f sf 
ee i 


“For the bridegroom also for not disclosing his own defect Narada mentions the penalty.” 
“By concealing one’s own defects he who secures (a bride), double shall be the punishment 
for such a bridegroom, tho gift shall be rescinded, and the woman returned". (Gharpure, 186). 
(This very verse is quoted by Dipa Kalika of Shoola Pani, who is accepted as 
great ae in Bengal, on p. 11 of his commentary on Yajnavalkya, Oh. 1, 
verse 66). 
Katyayana as quoted in Vira Mitrodaya commentary on Yajnavalkya, 
. 1, 66: 


a arena anton weft Y AT: | 

qaa T afa THAT aAa T: | 

FaN WRIT ASAT ERAT Ut 
(This passage from Katyayana is also quoted in Madana Parijata at p. 153). 
(Translation by Gharpure at p. 186) i 

“Katyayana also: Where a man aooepte the hand [of a bride in marriage] without disolosing 

defecte in the bridegroom or makes a request he shall not obtain what is given : In regard to 
[the defect of] the girl also this is the rule. The giver shall be punished; also the bridegroom. 
The giver shall give back what is taken, But this not in the case of a couple who have begotten 


an issue. 


Katyayana uses the phrase “holds the hand” i.e. marries, the verse refers to a 
stage after marriage and not to betrothal. 


(24) Kautilya Artha Shastra (Edited by T. Ganapati Shastri), Vol. IT, p. 92: 


faargrat aot fouet nimga wurden |! [os gÑ: | 
Serta te emia Gea i ama A 
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sire saree sass: afie: eeta wi afgaat ad 
areas fae fp: spese aT | 

In the case of marriages of the first three castes there can be an annulment upto 
the time that the marriage is completed (ie. up to  Sapiapadi); in the case 
of shudras the annulment can be made even upto the time of consummation of 
marriage. . In the case of all four castes nullity can be granted even after marriage 
if serious defects connected with bedworthiness (@tqarfaai arat:) are noticed, but 
not if children are born of the union. : 

Ifa person gives away his daughter in marriage without disclosing serious (aupsha- 
yika) defects in her shall be punished 96 panas and shall return to the bridegroom the 
shulka and the siridhana given by the bridegroom. Similarly if the bridegroom 
marries without disclosing his defects, double (96 x2) shall be the fine and he shall 
lose the shulka and the stridhana given to the bride (by way of damages). 

Note: Both Katyayana and Kautilya say that if issues are born of the union 
there cannot be a nullity of the union thereafter. Perhaps the same rule is implied 
in Manu 9-203 and Yaj. 2-141 when they provide a share for the sons of kleebadi. 

(Mayukha quotes Brihaspati saying that the king should hear Puranas, Dharma 
Shastras and Artha Shastras. Artha Shastras are authoritative sources of law if they 
do not conflict with Dharma Shastras. Here Kautilya’s text supports Manu, Narada 
and Katyayana quoted above and is therefore an authoritative exposition of law.) 

(25) Vishnu Dharmashastra, Ch. V, sutras 44-45 : 

awe Heat wees at a fray 

The same fine is ordained for giving a blemished girl in marriage without indicating 
her blemish (whether the bride be sick or no longer a maid or otherwise faulty) 
and he (i.e. the girl’s father) shall have to support her. 

(Vishnu says that the girl shall be maintained by her father. Bharya is one who is 
maintained by the husband. As marriage becomes a nullity there is no bharyatva 
of the girl and therefore it is not the husband but the father who is asked to main- 
tain her.) 

VIII. The ceremony of the marriage itself postulates the potency of the bride and 
bridegroom, procreation being the main purpose of marriage. 

(1) In the Sankalpa of marriage it is stated : 


WUW "eund... quit ..... Nempaermbere pe: sd ae | We ^ smt 
exer EpEHL...... “aimant cert wRnIeDDO afr aq 
To you the bridegroom who is asking for the bride, I offer for the purpose of procreat- 
ing children the bride who is asking for the bridegroom. The bridegroom says 
“Blessings to you. Iam accepting the bride for the purpose of procreating children 
according to law.” (See Samkir. Kaustubha, p. 221). 
(2) Ashwalayana Grihya Sutra says: 
aayo qag ufa arta gata wa d cpm Afani | 
sepes eta: | AA gd  WIESSO SAATTA: 
If one wants female children, he may catch hold of only the fingers of the bride at 
the time of Pani Grahana ceremony. Ifhe wants sons, he should catch the thumb 
only, and if he wants both male and female children, he should catch the entire palm 
upto the hair of the hand including the thumb and fingers. 
(8) The mantra immediately preceding laja homa : 


wat soar su A ge sfpp we: send 

“This am I, that art thou, that arb thou, this am I; the heaven I, the earth thou; the Saman 
I, the Rik thou. Come. Let us here marry. Let us beget offspring. Loving, bright. with genial 
mind,we live a hundred autumns.” (Sacred Books of the East, Vol. XXIX, p. 168.) 


(4) The Sapta Padi Mantra: 
(wen qua 1-7-19) 


*. 
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stratcat fafa aaaea at wards st fuudt o cate 
Party avatar ag saree: ceed ager: sendy wer eral WT STATA TACT 
wa gam faenwg aged wy segun: 
“He then causes her to step forward in a north-eastern direction seven steps with (the words), 
‘For sap with one step, for juice with two steps, for thriving of wealth with three steps, for 
comfort with four steps, for offspring with five steps, for seasons with six steps. Be friend with 
seven steps. Ro be thou devoted to me. Let us acquire many sons who may reach old age.” 
(Sacred Books of the East, Vol. XXIX, p. 109). 
(5) Manu, Ch. TX, v. 8: . 
qatt wur wat eg Ca 
amaa Sat ert md wii 
“The husband, after conception by his wife, becomes an embryo and is born again of her; for 
that is the wifehood of a wife (jaya) that he is born (jayate) again by her (in the form of ason).” 
(Sacred Books of the East, Vol. XXV, p. 329). 


IX. An impotent person cannot perform a sacrifice. 

(1) Mann, bi. IL, verse 20b. x Brahmin should not eat at a sacrifice which 
is performed by a person not knowing Veda, by one who performs the sacrifice for the 
entire village, at a sacrifice performed by a woman (in herindependent capacity and 

^ nob associated with her husband) or in a sacrifice performed by an impotent person, 

(2) Manu, Ch. IV, v. 206: 


area wmpeqenit un 
sh Want Tend qeffunq 
It is destructive of prosperity of good men and also against the wish of the Gods 
when they (those mentioned in the preceding verse of Manu including an impotent 
person) offer an oblation to Gods; therefore one should not get sacrifices performed by 
such men. à 
(3) Katbyayana Shrauta Sutra, 1-4-5 says: 
* z l 


“All can perform Vedic rites except those who are deficient in a limb, who are not 
learned in the Vedas, who are impotent and Shudras.". (In the case of Shudras 
marriage is specifically enjoined by other texts.) 

(4) Parashara Madhava in Acharakanda at p. 88 says: 


greco g a aaia i 
that there is no wifehood without the performance of homa. (The same is held in 
Chunilal v. Surajram! and S. Authikesavulu Chetty v. S. Ramanunjam Chetty*.) 
(5) Manu, Ch. II, v. 67: 


The marriage ceremony is the vaidio samskar (the upanayana ceremony) presoribed 
for ladies ; service of the husband is equivalent to the stay at the house of the precep- 
tor and household work is the equivalent of the service of the fire. 

(6) Manu, Ch. V, v. 152: 

Weare TR TARA SITE: | 
TAA Fray ard FATAR Ul 
clearly envisages homa or yajna in marriage which according to Manu, Ch. IV, 
v. 206, cannot be performed by an impotent person. 
(7 Manu, Ch. VIG, v. 227: 
- fiafia wear fad RICO d 
det freer g fastar faafR: rend Feu 
states that the marriage is complete only on the repetition of panigrahana 
mantras ending with saptapadi. As a kleeba is not entitled to Vedic rites according to 


l (1908) I. L. R. 33 Bom. 433, 1 (1909) I. L, R. 32 Mad, 512. 
8. 0. 11 Bom. L. R. 708. 
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Katyayana Shrauta Sutra 1-4-5 and Manu, Ch. IV, v. 206, an impotent person 
cannot marry. 

These texte clearly showthata kleebs cannot perform a sacrifice. Marriage is a 
vedic samskara both for the bride and the bridegroom and requires homa, which a 
kleeba cannot perform. Manu not only prohibits homa for a kleeba but even con- 
demns it by saying that it is against the wish of the gods if a kleeba sacrifices. 

Now, Mitakshara while discussing niyoga on Yajnavalkya, 2-127 says that : 

Manu has prescribed the niyoga at one place and prohibited it at another place, 
but as the prohibition isalso accompanied by condemnation of ntyoga, the conclusion 
is that the prohibition of niyoga is the final view of Manu. 

Similarly, according to some people Manu seems to sanction the marriage of a 
kleeba in 9-203 but homa necessary for marriage is prohibited to a kleeba in 4-206 
and this prohibition is accompanied by the condemnation of homa by a kleeba (ae 
it is inglorious and against the wishes of gods) therefore on the analogy of the same 
argument of Mitakshara about Manu’s view on niyoga, the final view of Manu is 
that a kleeba, whether a boy or a girl, is prohibited from m 

Further, in the following verse from the Mahabharatam the very thought of the 
marriage of a kleeba is ridiculed : 

Rare archaea re are aT STRATA d 
TUM UAT FAT TAT À ATS I 
TSMR WATT, H. Ro 

Shishupala says to Krishna when the first honour in the sacrifice is offered to him: 
“The honour of a King being given to you who are not a King, Oh Krishna, is as 
ridiculous as the offer of a bride to a klecha or the placing of a beauty for the sight of 
& blind man”. 

Orthodox traditional opinion of dimno who believe in the vum of 
authorities is clearly against the marriage of a kleeba; they: have made frantio 
efforts to explain away the texts of Manu and Yajnavalkya. We are not tositin judg- 
ment over their interpretations and say that they have twisted the texts. As the 
Privy Council has stated, we have to accept their interpretations. This is the result 
according to wRarPTaT or the orthodox school. Mayne was clearly wrong in trying 
to interpret Manu and Yajnavalkya without reference to commentators and 
Nibandhakaras. 

Even the modern historical or critical school can come to the same conclusion. 
When niyoga was permitted, such marriages were allowed ; when niyoga became obso- 
lete, such marriages became invalid. 

According to both these schools, such marriages are therefore null and void. 


X. Marriage is also a contract apart from being a sacrament. 

(1) Casas: Anjona Dass v. Pralhad Chandra Ghose, Purshotamdas Tribhuvandas 
v. Purshotamdas Mangaldas! ; and Muthusami Mudaliar v. Masilamani?. 

Modern. authorities: 

West & Buhler, Digest, p. 904; Mayne's Hindu Law, sec. 88 (edition, as available 
in 1897) quoted in Purshotamadas Tribhuvandas’ case ; Mayne, 10th eda., pp. 143- 
144-151-53 ; Mayne, 11th edn., p. 130; Macnaghten’s Hindu Law, p. 59; Strange’s 
Hindu Law, .44; Vyavastha Chandrika, Vol., IT, p.432. Most of these authorities are 
quoted in B. + Saran Singh v. Parmeshwari Nandan Singh’, Gour’s Hindu Law, 
Seo sec. a onwards; Banerjee—Marriage and Stridhana (1923 edn.), p. 37; and pp. 
119-122 

(2) Manu, Ch. V, v. 152: 

maeri venei TATA XS : d 

suu faune Wert CarRDRTUTN I 
For the sake of procuring good fortunes to the brides the recitation of benediotory 
texts (swastyayana) and the sacrifice of the Lord of creatures—are used at weddings 
but it is the gift that is the cause of the husband’s dominion over his wife. 
(This verse states the different functions of vivaha samskara and dana. The marriage 


1 (1870) 6 Beng. L. R. 243, per Mitter J. 8 (1909) I. L. R. 33 Mad. 842, $55. 
3 (1898) I. L, R. 21 Bom. 28, 30. 4 [1942] AlL 518, 
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ceremony or samskara in the form of homa, eto. is only meant for giving benediction, 
but the marital dominion comes out of the gift or kKanyadana. It is the dane which 
becomes actionable in a suit of restitution of conjugal rights.) 

(3) According to Chintalapati v. Zamindar of Vazianagram! "Marriage is a 
valuable and not merely a good consideration”. In Asura marriages, even the 
monetary consideration is present. 

(4) Samskara is wrongly translated as “sacrament”. The meaning of these two 
words is not quite identical. See Encyclopaedia Britannica on Law of Marriage, 
(13th Ed., Vol. 14, p. 951) : 

“Tt is to St. Paul that the idea of marriage as à Sacrament is to be traced in the mystio 
comparison of the relations of the husband and wife to those of Christ and his Ohuroh". 

There are 48 samskaras, most of them purificatory or benedictory in nature, 
intended to add to the religious merit of the person performing it. It can safely be 
rendered as a “religious ceremony” as is done in Sundrabat v. Shivnarayana’ for 
the word “sacrament” is not identical in meaning with “‘samskara’’. 

(5) In marriage there is the dana of kanya. In adoption there is the dana of a son. 
Generally a wife and a son cannot be gifted away but a daughter can be. There is an 
exception in the case of a son, when at the time of adoption he too can be gifted 
away. 

Both in kanyadana and putra dana (in adoption) the parents have the authority 
to gift, as Shaunak says that a son is born of the sperm and germ of the parents 
and they have authority to gift away, abandon or sell him (See Kane, Vol. IIT, 
p. 687). 

The gift of both is accompanied with water (Manu-9-168) and (Manu 3-85); kan- 
yadana is a samskara, Adoption is also a samskara (see Datteka Mimamsa, p. 161) : 

“Therefore the ‘Son’ has son-hood in adoption by the Samskara. Without the 
giving or the taking or homa, i.e. on either of the three being absent, there is no 
son-hood.”’ 

Both in marriage and adoption there is homa. 

In both marriage and adoption, the gotra of the giver goes away and the gotra 
of the taker comes in. 

In short, both are similar being dana and samsakara. Yet in adoption the 
doctrine of facium valet is not applicable when the capacities are concerned. There 
is no reason why it should apply when capacity for marriage either physical or mental 
is lacking. ` 

In the following passage Viramitrodaya (Samskara Prakasha, p. 226) compares 
adoption with marriage, and says :— 


ur sftaerfaar  vacarerdrqarat atfata armeg arated an usn - 
stangrfaar iE as Amie: JIE T a AARRE 3j 
ya frg nera AANT | 
Just ag in marriage the bridegroom gets marital dominion over the bride by accep- 
tance of the dana and the wife-hood comes from the samskara of panigrahana, homa, 
eto., similarly in adoption also the filial dominion over the adopted boy comes from 
acceptance of putradana and the son-hood comes from the samskara of dattahoma, eto. 
If any one of the elements of the samskara of homa, eto. is lacking there is no son- 
hood, he is only a dasa as only dominion is acquired over him (just as if a woman is 
accepted but there is no panigrahana samskara she is not a wife but only a dasi)”. 

This passage clearly states that there are two elements in a marriage: (1) the contrac- 
tual part of dana which gives marital dominion, (4) the samekara part which gives 
the merit of wife-hood, and that any one element without the other cannot complete 
the marriage. A valid marriage with only panigrahana sanskara without prati- 
graha or acceptance is inconceivable. 

(6) Manu, V. 151, says that a widow should notremarry but has toremain faithful 
to her dead husband and Medhatithi explains that this isso because the domain or the 
swatwa of the deceased husband has not ended inspite of his death .and therefore 
this rule for the widow. The emphasis is on the swatwa or the domain coming from 


1 (1864) 2 M. H. O. 128. 8. 0. 9 Bom. L. R. 1366. 
2 (1907) I. L. R. 82 Bom. 81, . 
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dana, or the contractual part of marriage. In Madras, a widow before adopting has 
to take permission of her husband's co-parceners because the husband's general and 
supervisory dominion still continued to remain after his death in his co-parceners 
under the Hindu law. ' 


RaRa on Waq — V-61 
ur dair wife aaa wa qd4 qerurenm wfaWerq aa ag Tard 
STATS aa fnm wur ada fup caret faid | get Aaa ger genu i 


(7) Udavahatatva compares a swayam datia son to a girl marrying herself 3 years 
after puberty, if her guardians fail toget her married (see Manu IX-90and Manu 
IX-177) In swayamdatia there is a dana of one's own self. No homa or sam- 
skara is prescribed. In comparing a girl marrying herself to a swayamdatia 
boy, the emphasis is on the dana or contract part. . 

(8) According to Apararka, p. 288, there are 6 elements in a Hindu gift: 


arat SÉ A war ed wo TTR | 
ame a saat aana ve fag: i 
The giver, the acceptor, the faith, presence of some divine element to give solemnity 
to E transaction and the mention of time and place. These are six elements of 
a gift. 
Yajnavalkya, Ch. 1, v. 319, states: 
afro teary areata Wü Wf 1 
The King while making a gift should recite the names of his ancestors and himself. 
Vyas quoted in Smriti Chandrika Vyavahara at p. 126 states 


Raiga sir WI ORT | 
that in a dana the jati gotra and shakha of the acceptor should be recited. In the 
dana in marriage the bride's father is data and the bridegroom is prattgrahtta. 
"The shraddha or faith is the desire for the eternal brahmaloka, the presence of 
Divine element to give solemnity to the occasion is in the presence of three witnesses, 
the Devas, Fire and the Acharya. 

(Gods represent the heavenly beings. Agni is both a God and has a concrete form 
on the earth and thus connects the Heaven and the earth. The Brahmin Acharya is 
a human witness or what is called Bhauma Brahma or the earthly God). 

The desha and the kala are mentioned in the marriage sankalpa. 

Samskarakaustubha at p. 218 says that the gotrochchara for the three pedigrees of 
the bride and bridegroom is a common feature of all the danas—as marriage does not 
differ from any other dana the same gotrochchara recitals which in other words are a 
conveyancing formula or dana paribhasha should be invariably recited at the time of 
marriage. i , p. 218. 

amama qaaa aearardsfy NA: | 

The purpose of the marriage is dharma-prajasiddhi or procreation, according to law. 

(The word dharma-praja excludes niyoga which is adharmya or forbidden in Kali 


age) l 
Viramitrodaya, Vyavahara, at p. 471, gives the following marriage sankalpa : 
aanas araa | 
eat wert aA Raaf t 
I am giving this kanya inthe presence of Gods, agni and acharya to the bridegroom 
who is not devoid of any limb, whois not fallon, whois notimpotent, and who is 
devoid of 10 defects. e 
Re: Gotrochchara at the time of the gift of the land by a King toa Brahmin, see 
Smriti Chandrika, Vyavahara Lekhya Prakarana, p. 126. 
. (9) Manu, Ch. VII, v. 165, and Ch. VIII, v. 168, declares that all transactions 
wherein there is any fraud and force are null and void. Our High Courts are un- 
animous in holding that fraud and force nullify the marriage. Manu has used in 
Ch. VIII, v.,165, the word vinsvartayet for declaring null and void. 
Kautilya uses upavariana for nullity. 
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Mann in Ch. IX, v: 72, uses vitatha in the sense of “ntshfala” or void. Aptein his 
English into Sanskrit Dictionary gives the following words for nullify : 

fra Fre orf freed afrerd ad at qur gaT. So also frada_fatrada-surada 
mean return to the old status quo, i.e. nullity. Narada quoted above uses "datta- 
nasha” for this purpose. . ; 

(10) Marriage according to Hindu lawisa voluntary transfer of dominion by the 
father to the husband with offer and acceptance. (This can come within the defini- 
tion of gift in the Transfer of Property Act). Plus certain other religious ceremonies 
like homa eto. to give benediction, as Manu says in V-152. 

Some Nibandhakaras hold that it is the corporeal gift of the bride while others hold 
that the gift is only of some incorporeal dominion over her as she cannot be bodily 
gifted away like a chattel. The latter view is held by Mayukha and has the support 
of modern opinion. But in either view, the contractual part in marriage is evident. 

Even if there is a slight element of contract in marriage in addition to its being a 
Samskare, it is submitted that there can be a decree for nullity if there is any kind 
of incapacity either physical or inental. : 


Mody. The question is whether the marriage of an impotent male or a 
female once celebrated can be declared null and void in Hindu law. There are no 
specific texts to show that a kleeba is debarred from marrying, that he cannot marry. 
We find a list of defects given in the text books which we are asked to avoid either in 
the bride or the bridegroom. For example, one is asked not to marry a girl with the 
name of a nakshaira. If one were to avoid all these defects in selecting a bride or a 
bridegroom, one would find it impossible to marry as the defects listed are more than 
25, see Banerjee (1923 edn.), p. 36. 

. The texts which say that defects are to be avoided are only recommendatory texts 
and not mandatory texts: see Kane, Vol. If, Part T, pp. 429 to 431. 

At p. 431 Kane quotes Manu and Yajnavalkya and concludes that though the 
marriage of impotent persons took place very rarely it was nevertheless held valid 
by Manu and Yajnavalkya. Manu, ch. ITT, verses 5 to 19, are all recommendatory 
texts. So, too, when Yajuavalkya says that a man should not marry a girl who has 
no brother (1-52)., this too is only recommendatory. 

At p. 437 Kane quotes the canon of the Parva Mimamsa to the effect that when 
there is & drishta or worldly reason for a text, thattextis only recommendatory, and 
when there is an adrishia or spiritual reason for a text, that text is mandatory, e.g. 
when it is stated that one should not marry a sagotra girl, the reason is not worldly 
but spiritual as sex contact in the worldly sense is possible with her ; the prohibition 
is only scriptural, a marriage with her brings spiritual demerits as stated in the 
shastras. For this reason, that rule for not marrying a sagoira girl is mandatory. 
But the rule that a marriage with an impotent person should be avoided is based on 
worldly reasons, such a marriage cannot bring children orsex enjoyment. As the 
reason is drishia, the text for avoiding & marriage with an impotent person is only 
recommendatory : see Medhatithi on Manu 3-11 and Mitakshara on Yajnavalkya 1-53. 

If the texts to avoid the defect of impotence are recommendatory only, the doctrine 
‘of factum valet would apply. 

The word kanya is used for a girl with reference to her age. A girl of ten is called 
kanya. In Manu (8-226) the word kanya is used with reference to her age for it was 
thought sinful to get a girl married after her menstruation. 

Nagnika is used for an infant girl who moves naked, who plays in dust, who has not 
developed sex consciousness, who has not had menstruation : see Madana Parijata, 

. 150. 
i Merely from the absence of janana indriya a girl does not cease to be a girl. She 
can, still be called a kanya. : 

In Manu 9-203 the context and the use of the word dara show that Manu contem- 
plates the marriage of a kleeba. In 9-79, Manu says that a wife should not be aban- 
-doned simply because she does not render services to her impotent husband. In 
9.167, Manu refers to kehetraja son of a kleeba. These verses clearly show that a 
kleeba could marry. Such marriages may be rare, but ohce they were performed they 
were valid. > vs ; : 
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“Kleebadi” is interpreted as atadguna bahuvrihi only by some. There is difference 
of opinion. Yajnavalkya, 2-141 is clear. 

Akanya in Manu 8-226 cannot mean a girl without a yons. The word was intended 
to be used for a deflowered girl, one whose yoni was cut. Absence of yoni only 
cannot mean absence of womanhood. In Shabdendu-Shekhara, a woman is defined 
as "one possessing breasts and a braid of hair". «rakaat eft em 

Regarding a kleeba not entitled to perform a sacrifice, Manu 3-150 refers only to 
vipras or Brahmins, further it only says that such Brahmins are unfit for being fed 
at feasts in the honour of gods or ancestors. Manu 3-151 makes this further clear. 
It says that the persons listed therein should not be fed in shraddhas. Manu 3-152 
also says that persons like doctors and others should be avoided in such functions. 
As a matter of fact Manu 122 to 167 refers to monthly shraddha and the persons who 
oan, be fed on that occasion. 

Further Manu 4-205 says that one should not eat at a sacrifice performed by & 
kleeba, etc. Manu 4-206 also says that one should avoid their sacrifices. 

None of these verses lay down the incapacity of a kleeba yajmana to perform à 
homa or sacrifice. . 

Further on Manu 9-203 Medhatithi says that a kleeba has the full capacity to 
perform all smarta karmas. 

Vira Mitrodaya at p. 107 says that jata karma and -other samskaras cannot be 
performed on a kleeba and jata karma is to be performed even before the nala is cut, 
within a few hours of the child’s birth. How is it possible to know at this stage 
whether the child is potent or impotent ? Further Bodhayana prescribes the upana- 
yana samskara for the kleeba ; so it is not as if all samskaras are prohibited to the 
impotent: see Kane, pp. 297-8. 

u 9-72 and 9-73 applies to cases of betrothal only, ie. a girl can be given up 


, only till the stage of betrothal, not afterwards, once the marriage is complete, nothing 


can nullify it for “once is a girl given in marriage". See Medhatithi and Kulluke 
on Manu 9-72 and 9-73. 

Narada 12-97 prescribing a second husband for a woman or widow's remarriage, 
etc. is not approved of by Manu. ‘This verse does not show that in the five cases 
mentioned therein, the marriages are void ab initio. 

See Madana Parijata, pp. 147-150; there a olear distinction is made between 
varana and vivaha. Varana is the stage of betrothal, vivah is the stage of marriage. 
If defects are noticed in the varana stage, the contract of betrothal can be nullified, 
but once the marriage takes place, it cannot be avoided. Moreover, several ex- 
pressions like “faq gata”, “qamft ea aan” ete. refer to astage prior to the 
solemnization of the marriage. 

Certain commentators say that texts referring to the second marriage of girls 
applied only in the past ages and dre obsolete now. 

Though the High Courts have held that a marriage is null and void if there is 
fraud or force, Kane, p. 538, feels doubtful whether the general wording in the texts 
of Manu regarding fraud and force applies to marriage also. 

Hindu marriage has been held to be a samskara or sacrament and an indissoluble 
tie, and not, s contract: Sundrabas v. Shivnarayana.t ` 

In Amirthammal v. Vallimayil Ammal,? Bhagwati Saran Singh v. Parmeshwari 
Nandan Singh’, and Kaura Den v. Indra Devi* the view of the original Mr. Mayne is 
accepted. Hindu marriage has been held to be a samskara, not a contract, and once 
the marriage is celebrated, it has been held that idiocy, lunacy or impotence of 
either the bride or the bridegroom cannot nullify it. 


Dave, in reply. There are numerous texts already cited to show that a kleeba 
cannot marry. Marriage of an impotent is (+) against the very purposes of marriage 
dharma, praja and rati. One who offers pinda takes the property but ancestors 
do not like a pinda from a kleeba and soheis excluded from inheritance and partition: 
Vallabhram Shivnarayan v. Bat Hariganga®. (it) The very injunction of marriage that 
one should marry a “woman” is interpreted by Mitakshara as excluding a kleeba 

1 (1907) I. L. R. 32 Bom. 81, 3 [1942] All. 518. 


8. 0. 9 Bom. L. R. 1368 4 [1948] All 703, 
2 [1942] Mad. 807, v.s. 5 (1807) 4 B. H. C. R. (A. O. J.) 185, 139. 


1952.] i A v. B (0.C.J.) 741 


woman, so there is no question of the text being only recommendatory. (5) There 
are many texts which say that a kleeba is “Anarha” i.e. unfit or incapable of 
marriage, also that a kleeba has no adhikara. (iv) Smritichandrika distinguishes 
between an ordinary dosha or defect and dosha-bhuyasiwa or serious defect. Im- 
potence is unquestionably a serious defect. 

Kane quotes only Mann 9-203 and Yajnavalkya, 2-141 and does not go into details. 
The 14 varieties of kleebas are not mentioned, and all the texts on the subject are not 
discussed. 

Akanya has been interpreted by Sarvagna-Narayana as kleeba. A kleeba cannot go 
through a marriage ceremony ; if performed itis no ceremony. It is not homa but 
only the burning of charcoal. 

When Apastamba and Yamasay that after 12 years of age women menstruate, it is & 
judicial notice of the time when rajas usually comes to women, in India, looking to 
the climatic and other conditions of this country. 

Manu, 3-150 says that a kleeba is "anarha" for “havya and kavya’.  Kulluka 
says that the kleeba is unfit for actions connected with gods and ancestors. Manu 4-206 
says that it is against the wish of gods, if akleeba performs homa. Katyayana Shrauta 
Sutra cited above excludes a kleeba from all Vedic rites. 

In Manu 8-226 the word kanya is not used with reference to the age of the girl for 
Manu himself says in 9-89 that a woman may remain a spinster all her life rather than. 
marry an undeserving man and in 9-90 he says that a woman may wait for 3 years 
after menstruation and find out herself & husband for her. If the emphasis is on 
the age of ten in 8-226, the marriage of a woman after menstruation, as alluded to 
by Manu in 9-90, would be invalid. 

The word “nagnike” in the later period, when child marriages were recommended, 
changed its original meaning and was interpreted as an infant naked girl who had 
not as yet menstruated. But in the period of Gribya Sutras, it had a technical 
meaning of “one who was fit for the removal of clothes i.e. fit for cohabitation” ' 
as Matridatta has stated. That in that period grown up girls used to marry is 
evident from the Chaturthi Karma and co-habitation on the 4th day after marriage 
which are referred to in a number of Grihya Sutras. 

The description of a woman as “one having breasts and a braid of hair" is not & 
definition. It is found in Shabdendu Shekhara—a work on grammar. The teacher 
tells the pupil where he should use the feminine gender—the student will not be far 
wrong if he accepts that convenient description. But it cannot serve as a definition 
of a woman for purposes of marriage, where the definition should be more precise and 
in consonance with its purpose. The definition of a woman by a jurist like Narada 
is in one word—a woman is “a field" i.e. a furrowable field and man is “the possessor 
of the seed". “A woman is created for the purpose of giving birth to children and 
man for continuing his lineage". Even if Shabdendu Shekhara’s description is 
taken as a definition, it is at the most a crude one—not the ““Lakshana”’ or “Asadharana 
Dharma" of a woman. Some plump men have the appearance of breasts and even 
T hair, if grown ; while some women may lack in these characteristics though having 
a khestra. 

Manu 9-79 and 9-167 do not refer to the marriage of a kleeba. No commentator 
has suggested that the kleebatwa here is premarital. 

Jata karma and other samskaras cannot be performed on a kleeba. There are 14 
varieties of kleeba according to Narada. Some of them can be detected even on 
birth. But suppose the kleeba is not detected and the jata karma is performed on 
‘him’ with vedic mantras. So what? It is as good as an anadhikari performing a 
sacrifice or burning charcoal, the mantras are wasted and there is no spiritual merit. 
One has to cease performing samakaraa on the kleeba after his impotence is detected. 

Bodhayana prescribes "upanayana" for kleeba, so that can be performed. But 
as Viramitrodaya says, unless there is a specific text for a particular samskara as in 
the case of Upanayana, other samskaras cannot be performed on a kleeba. There is 
no express text permitting the marriage of a kleeba and he therefore cannot marry. 
Manu 9-203 isnot such a text—it refers to impotence at the time of partition and gives 
a share to his kehetraja son if any (If Atadguna Bahuvrihi is not resorted to), 
There are on the contrary express texts prohibiting the marriage of a kleeba, 
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With regard to the fallacy of this retrospective argument, take another instance, 
e.g. both Manu and Yajnavalkya prohibit widow remarriage; while Yajnavalkya 
2-51 says that one who takes to: the wife of a deceased co-parcener should be 
made to pay the debt of the deceased. fRawnghat aut agrees a. From Yaj. 
2-51 we cannot retrospectively argue that a widow's re-marriage is sanctioned 
inasumch as a reference is made to somebody taking to a widow of another. 
The chapter is repayment of debt, the context is different. Even if something is 
done contrary to law, certain contingencies must be provided for. That explains the 
word ‘‘Kathanchéna” in Manu 9-203, and the provision of a share for the kshetraja son. 

It is true that a girl is given in marriage only once—but that marriage must be 
valid. There can be only one valid kanyadana—not the dana of an akanya. Any 
marriage of a man with such an aknaya or kleeba is like the marriage of a boy with a 

. boy draped in a saree, Pee null and void. 

Manu, Ch. FX, v. 72, is interpreted in two ways, one saying that the verse is appli- 
cable up to the stage of betrothal, while the other saysitis applicable even after the 
stage of marriage. It is to be noted that Ch. TX, v. 72, is very widely worded. The 
defects in a girl may be small or minor. The bridegroom may have accepted the 
bride in spite ofhis having full knowledge of those defects. Such defects may also 
be patent and easily discoverable. In view of the startling effect that this verse 
would have on the institution of marriage in case the verse is literally applied even 
after marriage with all its wide meaning, the commentators preferred to apply this 
text only up to the stage of betrothal. 

Viramitrodaya has seen the plain meaning of this verse as applying to the stage 
even after marriage. But it adds that this verse is applicable only to the Dwapara 


age. 

So far as Manu, Ch. IX, v. 73, is concerned there is no such difficulty. Not asingle 
commentator has suggested that this verse is applicable only up to the stage of be- 
trothal and that the same does not apply after the stage of marriage. Further, no 
commentator has suggested that this verse is only applicable to the Dwapara age. 
There is another distinction between verse No. 72 and this verse. Here the defects 
are known to the father or the guardian but not known to the bridegroom. As 
Kautilya puts it, these defects which are not disclosed may be very serious or aupasha- 
yika i.e. connected with bed-worthiness. 

In such a case the party aggrieved is entitled to ask for nullity. Manu, Ch. IX, v. 73, 
is paraphrased by Narada and Katyayana as quoted in Vira-mitrodaya Commentary 
on Yaj. Ch., 1, v. 66 (see translation by Gharpure, p. 186). Kautilya (Ganapati 
Shastri’s edn., "Vol II, p. 92) also lays down, the same law very clearly. 

No commentator has suggested that Manu, Ch. IX, v.73, is an interpolation. This 
verse is a direct authority in this case. It is an imperative duty on the part of the 
parties and their guardians to disclose serious defects to the other side. If this is not 
done, the marriage can be declared a nullity in all proper cases by a Court of law. 

Defects of mental and physical incapacities are very serious and cannot be disposed 
of by saying that the rule to avoid them is only recommendatory and not obligatory. 
So far as impotency is concerned, it goes against the very purpose of marriage. An 
impotent person cannot fulfil any of the three purposes of marriage, viz. either 
dharma or praja or rais. 

Secondly, the prohibition to marry an impotent person is contained in the very 
injunction.which says that one must marry a woman, ie. a "Nagnika" ( i e. fit for 
co-habitation) or “one who is not Napumsaka” (as Mitakshara puts it) or "one who 
is not akanys" (Manu, Ch. VIIT, v. 226) or “one who is not a kleeba" (Sarvajna 
Narayana on Manu 8-226). Similarly an impotent person is declared as “Anarha” 
or lacking in capacity by Narada, 12-8, 12-19. 

Similarly Viramitrodaya at 551 says that the impotent, etc. have no adhikara to 
marry. (aay :) 

Viramitrodaya also holds that no samsakara from jata karma onwards can be 
performed on an impotent child. All these texts are mandatory and none of them 
can be disposed of a8 merely recommendatory. 


Cur. adv. vult. 
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TESDOLEAR J. This is a suit filed by a Hindu husband against his wife for a 
declaration that their marriage is null and void, or in the alternative for a decree for 
divorce under the Bombay Hindu Divorce Act, 1947. The parties were married 
on May 12, 1950, at Bombay according to Hindu Vedic rites. At the date of the 
marriage, the defendant was sixteen years of age-having been born on August 16, 
1934. The plaintiff alleges that the defendant did not have at the time of marriage 
either a vagina or uterus and she still hae neither the vagina nor uterus, or to use 
medical expressions, she has had no development of vaginal cervix, uterine or the 
genital tract and the internal organs, and, therefore, she is impotent and incapable 
of having sexual intercourse with any male. The plaintiff also alleges in the plaint 
that the parents of the defendant practised fraud and deception upon him, as they 
did not disclose these physical defects of the defendant, which they should have 
known, as the defendant had no menstruation periods prior to marriage and does 
not have them still. The defendant by her written statement admits that she had 
no vagina at the time of marriage and has not got one even now ; but she says that 
she has been advised that a vagina can be created by a surgical operation. As 
regards the uterus, it is her case that she has an underdeveloped uterus. She admits 
that she was at the time of marriage and still is incapable of having sexual inter- 
course and is unable to consummate the marriage. 

2. At the hearing. the allegations of fraud and deception were unreservedly 
withdrawn ; and the defendant, whilst maintaining that her alleged impotence was 
not permanent and was curable, did not lead any evidence to show thata vagina can 
be created by a surgical operation. The result, therefore, is that I have to deal with 
this case on the footing that the defendant has not and never had a vagina, and is, 
therefore, and has always been incapable of consummating the marriage, or having 
sexual intercourse with her husband. On these facts there can be little doubt 
that she must be considered to have been impotent at the time of marriage and 
she still continues to be impotent. 

3. If marriage amongst Hindus was a contract, there can be little doubt that on 
these facts the plaintiff would haye been entitled to a decree for nullity of marriage ; 
bit it is urged on behalf of the defendant that a , Hindu marriage is a sacrament 

aintif Tine. i is pleco on & pases of their Lordships of 
the Privy Gounoil for the proposition that a Hindu marriage may be declared to be , 
null and void. The case relied upon is Mouji Lal v. Chandrabatt Kumari. In that 
cage, on an application for letters of administration it became necessary to consider 
whether unsoundness of mind rendered the marriage of an individual invalid. The 
Calcutta High Court held that the alleged unsoundness of mind was not of such a 
character as would render the marriage invalid, and Pargiter J. stated : 

**, . Upon this finding, it is not necessary for me to consider the elaborate arguments which 

have been addressed to us by both parties whether a marriage contracted by a really insane 
person, is or is not invalid pete Se to Hindu law.” 
When the matter went to the Privy Council their Lordships of the Privy Council 
agreed with the Calcutta High Court that the objection to a marriage on the ground 
of mental incapacity must depend on a question of degree and that in that case the 
evidence of mental infirmity was wholly insufficient to establish such a degree of that 
defect as to rebut the extremely strong presumption in favour of the validity of the 
marriage. It may be urged that if nullity of marriage was not known to Hindu law, 
their Lordships would not have proceeded to consider what was the degree of mental 
incapacity in the individual; butnone the less, it is quite apparent that their Lord- 
ships did not apply their mind to the question as to whether there would have been 
a nullity of marriage if the person was wholly insane, but only held that even if the 
person was of unsound mind, the unsoundness was not of such & character as would in 
any event render the marriage null and void. I am not, therefore, prepared to read 
this judgment of their Lordships of the Privy Council as an authority for the pro- 
position that there oan be nullity of marriage under Hindu law. 

5. Turning next to the authorities in India, a Full Bench of the Madras High 






1 (1911) L. R. 88 I. A. 122, s. c. 13 Bom. L. R. 534, 8. o. I. L. R. 38 Cal. 700, 708. 
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be lawfully marri 
lunatio if duly solemnized is not invalid. On the other hand, in ont Debt 
v. Nagendra Narain Singh? the Calcutta High Court has held a_wife whose 


husband was impotent at the time of marriage and continues to has "m Qa 
decree of nullity of marriage under Hindu law. this _sontlict 
9 i ourts, ib becomes necessary for me to 


6. Now, both the Madras and the Allahabad High Courts in coming to the con- 
clusion that they did relied upon a passage in Mayne’s Hindu Law (5th edn.) which 
is in the following terms (p. 109, s. 90) : 

“As the great aud primary object of marriage is the procurement of male issue, physical 
capacity is an essential requisite, so long as mere selection of a bridegroom is concerned ; but 
a marriage with an impotent male is not an absolute nullity as it is by English law.” 

This was the opinion of John D. Mayne. In the tenth edition of the same book which 
was edited by S. Srinivas Iyengar a different view was taken, and in s. 105 at p. 150 
it is stated that — 

“The marriage of a lunatic, an idoit or an impotent person is invalid under the Hindu law." 
In the subsequent edition, viz. the eleventh edition by N. Chandrasekhaza. Aiyer, 
8. 105 repeats the observations of Mayne in the earlier editions quoted above and 
then proceeds to observe (p. 143) : 

'*. . It has now been held by the High Courts of Madras and Allahabad, in decisions of ques- 
tionable correotness, that under the Hindu law, an idiot, a lunatic or an impotent person can be 
lawfully married.” 

Both the Madras and the Allahabad High Courts rejected the expression of opinion 
in the tenth edition of Mayne and accepted the opinion in the earlier edition of 
Mayne, with the result that it becomes necessary to consider whether the opinion of 
John D. Mayne was justified by the texts on which he relied. In a foot-note Mayne 
relies upon Manu, [X-203 and Narada XIT-8 to 19, and I will proceed to consider 
how far these texts support the view of Mayne. 
7. Manu IX-208 states: 
qatar g arè: mq 
yarda SEXT | 
erred arandia I 
The translation of this verse in the Sacred Books of the East, Vol. XXV, by Buhler 
is (p. 373) : 

“Tf the eunuch and rest (klibadi) should somehow or other desire to take wives, the offspring 
of such among them as have children is worthy of a share.” 

Now, the word “‘kleebadi” refers to a category of people already enumerated in the 
previous verse 201 whioh is translated in the Sacred Books of the East, Vol. XXV, 
as (p. 372) : 

*'Hunuchs and outcastes, (persons) born blind or deaf, the insahe, idiota and the dumb, as well 
as those deficient in any organ (of action or sensation), receive no share." 


But there is no agreement amongst the commentators of Manu as to the true transla- 
tion of «daa. The word is a agtig ara. There are two kinds of this Samas. 
One is aagi «xot: and the other is qopara agat: The translation 
which I have quoted treats.this word as being a way «git: and that is the 
opinion of some of the commentators. But others take a different view. Sarvadnya 
Nayan says : gataaga agit: and Laxmidhar in Kalpataru also 


1 [1942] Mad. 807, r.s. 3 [1945] 1 Cal. 407. 
2 [1942] All. 518. 
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says the same thing. Ghose in his Hindu Law, lst edn., Vol. II, p. 487, translates 
this passage as follows :— 

| , "Those beginning with the eunuch’ isa word in the Atedguna Bahuvrihi Samasa form and 
thus means ‘all the rest excepting the eunuch’ ”. 


Vivad Ratnakar also says: sadaning ilz: att ATA ma rem. 
which is translated by Ghose as follows : 

“|The words ‘eunuch and the rest’ is a compound formed in the way of Atadguna Bahuvrihi 

samasa and thus means all the rest except the eunuch, because the eunuch is incapable of raising 
issue." (Ghoso's Hindu Law, Ist edn., Vol. I, p. 562). 
Vivad Ratnakar then proceeds to quote the author of Prakash as saying that the 
word is eit but refers to curable impotenoy. The wellknown com- 
mentator Medhatithi restricts the word “kliba” to a variety of impotent persons 
known as qaratar: (whose semen is as thin as air) and who may have a desire 
for co-habitation. In the alternative Medhatithi says that the word refers to 
people who are not impotent at the time of marriage but subsequently become 
such. Apararka says: sempe fafeefzaareafa which is translated by Ghose as 
“Children are born to impotent persons by means of medical treatment” from which 
it follows that Apararka restricts the word to cases of curable impotency. Kulluka 
emphasizes the word sd (somehow). He says that the word miaa suggests that 
an impotent person should not marry, butif he does, he may havea "kshetraja" 
son. 

8. Itis thus apparent that there is no unanimity even amongst the commentators 
as to whether "klibadi" is to be interpreted as aagi or dgewgi and that 
the commentators who incline to the view that it should be interpreted as wem" 

attempt to escape the consequences of such interpretation by restricting 
the word either to curable impotence or to persons who were not impotent at the time 
of marriage but subsequently became impotent. However, it is really not very 
material to consider which of these two interpretations is the correct one, because even 
if these texts of Manu do not apply, there is a similar text of Yajnavalkya which 
would come into effect. Yajnavalkya TI-140-141 are as follows : 


ase ufqqurew: TERT E: 
as afre APATITE: H1 Yo lU 
aia: aart fratar WEIT: | 
garedst weder arad wguresdr: gee tt 
Gharpure translates these verses as follows : 
“An impotent person, an outoaste, and his issue, one lame, a mad man, an idiot, a blind man, 
and a person afflicted with an incurable disease and (like) others, must be maintained ; exolud- 


ing them from any share. 
The aurasa and kshetraja sons, however, of these, if free from defects, are entitled to allot- 


ments." (Yajnavalkya Smriti, lst ed., Verses, 140 and 141, pp. 265, 208). 

This, therefore, is a clear text for the proposition that the @y7a@ son of an impotent 
person is entitled to a share on partition. Now, & woman is the field (8m), 
the person ‘appointed to produce offspring is the one who sows the seed ( 4ffrq), 
or one who is appointed (f ) and the child born of such a union is a 

son, i.e. born out of the field. The possibility of a aea son existed when the 
practice of ‘‘nsyoga’’ was permissible whereby some other person could be appointed 
to beget a child out of another person's wife. There is a great divergence of views 
as to the opgin and scope of the practice of “niyoga” and also as to whether Manu 
sanctions or fopbids it, but it is unnecessary to consider it because there is unanimity 
of opinion that “‘niyoga” is forbidden in the “Kaliyuga’’in which we at present live. 
Sarasvativilas (Ghose, Vol. IT, p. 1023) points out that Yajnavalkya II-141 is appli- 
cable only to "dwaparyugs&", because the practice of having a "kshetraje" son is 
forbidden in the Kaliyuga :— : 


WW aaea | “ater: sppemerWt Rair arrerfeor” afa aana- 
qasai weet wet Sepp 
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It may be translated as follows :— 

“As to what Yajnavalkya says: ‘but their sons legitimate and Kshetraja are entitled to 

shares if freo from similar defects’, that was applicable in the Dwapara Yuga as the Kshetraja 
son, is prohibited in the Kali Yuga” (Principles of Hindu Law by Ghose, lst edn., Vol. II, p. 
1002, No. 157.) 
Smiritehandrika II, (Mysore Government Oriental Library Series, Bibliotheca 
Sanskrita, No. 48, 1916 edition) at p. 634 repeats verbatim the above quoted words 
of Sarasvativilas. It must be remembered that the verses of both Manu and Yajna- 
valkya are not in the chapter relating to marriage but are in the one relating to 
partition ; and as there is no possibility of an impotent getting a son in the Kaliyuga, 
which is the present age, as the practice of ‘‘niyoga’” is forbidden, there can be no 
question of the son of an impotent getting & share on partition. If, therefore, 
Yajnavalkya II-141 does not apply in Kaliyuga, equally so Manu 1X-208 cannot 
apply in Kaliyuga. 

9. There is one further point in this connection which is of importance. In the 
case before me, even assuming that these verses have an application in the present 
age when they refer to the son ofan impotent person, there is a possibility of such a 
Son in & cage where the husband is impotent, hecause he may have a kshetraja son ; 
but there can be no son to an a aD female in any event, and, therefore, there can 

i [uigiti he purpos vj 







out later, eotly deal with the question as to whether the 
marriage of an inpatient person is null and void, and it would, therefore, be improper 
to conclude from the fact that the son of & particular union is to be given a share on 
partition that the union itself is a valid marriage. The offspring of an illegitimate 
union may also be provided a share by any system of law, but that would not render 
such a union & valid marriage. 

10. Turning next to the verses of Narada, Chapter XII, 8 to 19, on which also 
Mayne relies, when one looks at these verses it is extremely difficult to see a & 
lawyer of the eminence of Mayne could conceivably have read these verses as su 
ing the proposition that the marriage of an impotent is valid. In the Sacred nia 
of the East, Vol. X X XIII, Chap. XII, Jolly translates verse 8 as follows ( (p. 166) : 

“The man must undergo an examunation with regard to hus virile; when the fact of his 
virile has been placed beyond doubt, he shall obtain the maiden, (but not otherwise).” 
Verses 9 and 10 describe the characteristics by which an impotent’ person can be 
detected. Verse 11 says that there are fourteen species of impotent men including 
both the curable and incurable. (Then Narada lays down rules as to these different 
species of impotent men. Verses 18 and 19 are as follows : 
HAT Wt AT: eaga: eui | 
WAT A HATTA HTT HATTA: d t6! 
emend fea: quer: erret Atay qur: | 
aa dread Gu «rere arrest nes 
Jolly translates them as follows :— 
"If a man i8 potent with another woman but impotent with his own wife, his wife shall take 
another husband. This is a law promulgated by the Creator of the world. 
Women have been created for the sake of propagation, the wife being the field and the 


husband the giver of the seed. The field must be given to him who has seed. He who has no 
seed is unworthy to possess the field.” (Sacred Books of the East, Vol. XXXIII, Chap. XII, 


Verses 18 and 19, at p. 169). ) 
These two verses far from lending support to the proposition that the mariage of an 
impotent person is valid appear directly to lay down that the marriafe is not valid. 
The result, therefore, is that neither Manu 1X-208 nor Narada XII-8 to 19 on which 
Mayne relies for his opinion in the fifth edition support that opinion) 

11. Having thus destroyed the basis of the opinion, I inu proceed to consider 


the texts that directly bear on the marriage of impoten . There are first 
the texts which lay married. Wsinavalys I-52 says: 


* 
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aaaea uat ferred t. 
aragian aramat waaay t 
Ciam translates this verse as follows’ 

“One who has not swerved from the vow of celibacy may take to wife a woman possessing 
(good) qualifications, (viz.) one who has not belonged to any other, who is lovely, who is not 
a sapinda, and who is younger (than himself)". 
Commenting on this verse Mitakshara says :— 

fend uacua eren refers 1 
which may be translated as, “a ‘stri examined aa to her maidenhood to obviate the 
possibilit of her being sexless” Now, Mitaksharais a high authority and the defini- 


tion o; yi y down an oesentjalreqnirerment.as to what a-sftshould b jalregnirement asto what azftshould be. 
On behalf of the defendant reliance is placed on the statement in Shabdendushekhar 
to the following effect: «akyad at em, (Àuwf has hair and breasts). That, 
quite obviously, is not a definition of what a "stri" is but it only gives some of 
the outward characteristics of a woman, for the purpose of identifying her sex. 

12, Then, with regard -to tho husband, Narada XTT 8, which I have already 
quoted earlier, shows that the hus -to be examined ss to his virile, while 

PODA Tiya prescribes that the wife has to be examined to find out that she is 

ent. The result is that bot aad and e gee a e] 

have-to be examined in order to make sure that they are potent, 

13: We next have Vishnu quoted in Viramitrodaya, Sanskar Prakash, (Chow- 
khamba Sanskrit Series, 1913 edn., p. 551): 


FRAT aTETT AAT | 
aagi Tas TIPS TTSISIT: 1 
The agreed translation of this verse is: 

“The crooked, the dwarf, the blind by birth, the impotent, the lame and other 
diseased persons, as they are not entitled to a share on partition they should remain 
celibate for the whole of their life". 

( Viramitrodaya also quotes Sangrabakar (p. 551) :— 


TSRTRTHTRRICITRSTETETTS T. TEA: | 
frad iera eqrendeqq AETA: t 
The agreed. translation of this verse is : 

“As thelame and others including impotent persons get no share on partition and as 
they are also incapable and are not entitled to have sanskars, lifelong celibacy is 
enjoined on them by the shastras." 

Now, it must be remembered that Viramitzodayais a high authority in the Mitakshara 
school and was recognised as such by their Lordships of the Privy Council. See 
Vedachela Mudaliar v. Subramania Mudaliar 1 

14. W e next have Narada XIT-19 which I have quoted earlier. That verse 
emphasizes the fact that the wife is the field and the husband the giver of the seed. 
It also says that the field should be given to the person who has the seed and that the 
person who has no seed does not deserve the field. It would follow therefrom that 
if there is no field there can be no question of marriage, because according to this 
verse of Narada women are created for the purpose of procreation, and if they cannot 
procreate, they cannot be wives, 

15. ( We next have Manu VIII-226 :— 


qng We T para shafted: | 
smear afaria aa aT: t 


The agreed translation of this is: 
“Nuptial texts are meant only for “‘kanyas” and not for those who are not kanyas 
(ammai ) because they are excluded from religious ceremonies". 


Medhatithi in his commentary explains what is "luptakriya" : 
gafa ret gisara araar eaa afa aea a fare: i 
1 (1921) L. R. 48 I. A. 349, 301, s. c. 24 Bom. L. R. 649. 
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An agreed translation of which is : 

“Those who are not entitled to help in the performance of agnihotra and other rites 
or in the begetting of children are not fit to be married”, 
and further says, 


q Herifagcararat wearers fare: A: | 
“Tn no vedio texts is marriage with “akanya” found to be mentioned". Sarvadnya 


Narayan says. «mg sty. It may be translated as, “Akanya means an im- 
potent woman.” Viramitrodaya in Sanskar Prakash after citing Manu says : 


RATT me TAT ve eBrenm | 
An agreed translation of which is : 

*Mantras for the sacrament oan only apply to kanyas, by whioh is meant girls who 
are virgo intacta (whose yoni (af) is uncut)". Kuluka in his commentary 
points out that marriage with a virgo intacta is qe (religious) but marriage 
with & girl who is not à virgo intacta is not forbidden although it may be 
(not approved by religion) But the emphasis of Viramitrodaya obviously is not 
on whether the “yoni” (genital organ) is eut as on the fact that the woman must 
possess a “yoni”, whether cut or uncut, and if she does not one, she cannot 
be considered to be a “kanya” and cannot be married, 


16. We next have the following passage in the Smritimuktafala which quotes 


Chandrika :— 
marea frat faster i 
Yaa dead ate Aaaf u 
taiag: Pia ATT | 
frai qr giaa 
An agreed translation of which is: 

“Such of the twice-born persons as are intoxicated, insane, idiot, impotent or 
fallen; for them there is no marriage, no sanskara, no impurity, no libations; they 
may be married to a plantain tree or in its absence to the branch of a son plant. 
This is what Manu has said.” 

(17) (Then again in Grihya and Dh tras it is prescribed that the wife 
should be a “Nagnika” (afirm). See Vaik. VI-12; Hir. I-19-2; Gobhila ITI 
4-6; Manawa I-7-8;5Vashishtha Dharma Sutra XVIT-17; Gautama Dharma 
Sutra XVIII-23. 

(18) (In his commentary on the Hir. I-19 Matridatta says :— 


qafe afier tiat: d 


, Nagnika is e girl fit to throw away her olothon, meaning thereby-that she is fit 
for co-habitation. € Grihys and Dharma Sutras were written pfobably in the 
period 600-300 B. C. The word *nagnika" waa differently interpreted when child 
marriages came into vogue in later periods ; but there is no doubt that at the time of 
the Grihya and Dharma Sutras grown up girls were married and indeed the Grihya 
Sutras provide for a rite of co-habitation on the fourth day after marriage. (See 
Sacred Books of the East, Vol. X X X, p. 301, note (t), where all the references are collect- 


ed.) Thus the requirement that the girl should be a “ ika” also involves that she 
should be fit for co-habitation. j EXES 


(19) an it is urged that the Mimansa rule of interpretation is that ifthere-is a 
known {g8) reason for a thing prohibited, the texts should be considered as only 
recommendatory, while if there is an unseen (agg) reason for a thing prohibited the 


texts should be considered obligatory. It is that all texts cited_above 

at may have been so if the texts stood by themselves; but as I will proceed to 
point out there are numerous other texts which put it beyond doubt that these 8 
vhich Tav absudy quoted Aut be ESSE as mandatory and mot revommrenctste:y, 
so far as marriage of an impotent person is concerned. ) 
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(20) ( Turning now to such texts, we first have Narada XII-97 : 
qe qu uf éd «of dti 
wearers srt «ferat faeta t 
In the Sacred Books of the East, Vol. XXXIII, Ch. XII, this is translated as fol- 
lows (p. 184) :— 
“When her husband is lost or dead, when he has become a religious ascetic, when he is im- 


potent, and when he has been expelled from caste: these are the five cases of legal necessity, in 
which a woman may be justified in taking another husband.” 


It is apparent from this text that the first marriage is null and void ; otherwise the 
woman could not marry a second hus , a8 polyandry was not allowed in Hindu 
law. ) 


21. (We next have Katyayana quoted in Viramitrodaya, Sanskar Prakash, p. 


759 :— 
SHA: Theta: HOST TAT TS: UTD: | 
TATA arr Zu 
TAN: eA PaT: HTH TAT: | 
WTR TRAST ACHAT art TH feda, tt 
The agreed translation of this is : 


“A lunatic, one guilty of grave sins, a leper, an impotent, a sagotra, one bereft of 
eye-sight and hearing, or epileptic: these defects are to be avoided both in the bride 
and the bridegroom, whether these defects arise prior or subsequent to the marriage, 
the gift of the daughter shall be nullified.” 5 

22. Smritichandrika, p..221, quotes Katyayana, as saying :— 

a g quem: ep us ar 
fre at ETT ar wm Aafa Ti 
Sars Sar msa SPHSXUDQNNIT d 

The agreed translation of this verse is : 

«If a bridegroom belongs to another caste,or has fallen, or is impotent, or guilty 
of foul acts, or belongs to the same gotra, or is a slave, or suffers from a disease for a 
long time, the bride even though given away in marriage to him should be given in 
marriage to another with clothes and ornaments.” 


This text again shows that the first marriage is null and void. 
23. We next have Vasishtha quoted in ana Parijata at p. 153 :— 


The agreed translatioh is: » 
“If a girl is married to one who is of a bad family and bad character or who is im- 
potent, or fallen or who is epileptic, or belongs to another religion, or who is diseased 
aud pretends to be normal, or whois one belonging to the same gotra, such a girl 
should be taken back from the bridegroom.” 
24. Madana Parijata also quotes Katyayana : 


aAa Ther qus at ae: | 
aaia HAT THAT ATTE: | 
FAASA STAT VSATACETAT |i 


which is translated by Gharpure as follows (p. 186) : 

“Where a man accepts a hand without disclosing defects in the bridegroom or makes a request 
he shall not obtain what is given. ‘In regard to the girl also this is the rule. The giver shall be 
punished; also the bridegroom.” 


25. (We next have Manu IX-43 :— 
EE ock CI SegrHS egi amas | 
wer afai Haq RATA : I 


d 
: 


eus ; and, 


750 - THE BOMBAY LAW RÉPORTER. [vor. LIV. 


It is translated in the Sacred Books of the East, Vol. X XV, as follows (p. 340) :—: 
“If anybody gives away a maiden. possessing blemishes without disclosing them, (the bride- 
groom) may annul that (contract) with the evil-minded give.) - - 
20. We next have Kautilya, Chapter XV :— 1 


Ba "rU ast vbt minema g Wo sub 
geal hapai a erar TRITT: | . 


The agreed translation of which is: 
* ‘In the case of marriages of the first three castes there can be an annulment up to 
the time that the marriage is completed (i.e. up to saptapads)'; in the case of shudras 
the annulment can be made even upto the time of consummation of marriage. In 
the case of all four castes nullity can be granted even after marriage if serious defects 
connected with bedworthiness (sitvaiftar aW) are noticed, but not if'children 
are born of the union.” 
Now (afèm A :) are the defects with regard to bedworthiness and must of 
necessity include impotence, which makes co-habitation absolutely impossible as in 
the present case. 

27. Lastly, we have the commentary of Viramitrodaya on Yajnavalkya I-66 
in which Viramitrodaya quotes Narada :— 


qeira tery araara | 
arr Werner wag eh ow fred 
It is translated by Gharpure as follows (p. 186) :— 
“By concealing óne's own defects he who secures (a bride), double shall be the punishment 
for such a bridegroom, the gift shall be rescinded, and the woman returned.” 
This verse of Narada is also quoted in Dipakalika of Shulapani who is accepted as a 
great authority in Bengal. ; 

28. COn a review of all these in it seems to he beyond doubt thatthemarriage 
of an impotent, whether à male or & female, is absolutely null and void under Hindu 
I EEUU CIEL IDEE MD M MIO UMEE 

2S \But it is urged that marriage under Hindu law is a sacrament only and not a 
; 1 has been performed the union cannot be 
dissolved.) I will, therefore, proceed to consider how far this submission is well- 
founded. u II-67 states :— 


aarfeat fafa: ei dear Sheree: 

It is translated.in the Sacred Books of the Hast, Vol. X XV, (p. 42), as “The nuptial 
gorammony is stated to be the Vedic sacrament SER ) for women." There is no 

oubt that marriage is a sünskara an it is thé only sanskara prescribed for 
women under Hindu law ; but it does not follow therefrom that marriage is not also 
a contract. An essential part of the ceremony of marriage is syst (the gift of the 
bride). Under Hindu law there are six elements of a valid gift. — . 
According to Apararka : 


aar Raat a saia a TATA | 
amata aait aeaa sefa: 
The agreed translation of which is :— 

“The giver, the acceptor, faith, presence of some divine element to give solemnity 
to the transaction, and the mention of time and place. These are six elements of a 
In the gift of a bride the bride's father is the giver (data), and the bridegroom is the 
acceptor (prattgrahsta), faith is the desire for eternal brahmaloka, presence of divine 
elements is of the three witnesses, the deities, fire, and the officiating priest, and the 
time and place are mentioned in the sankalpa of the marriage. “Kanyadana”’ 
therefore fulfils all the six requirements of "gift" under Hindu law. Moreover, the 
formula of “Kanyadana” recites the goiras (matam) of three ancestors on both 
sides. Sanskar Kaustubha points out that this is a common conveyancing formula 
for all gifts under Hindu law. i: ; 
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30. Then again Manu V-151 says: yard wars Aro f (The gift of the bride is the 
cause of the husband's dominion over her.) and in Chapter [X-88 after describing 
the qualities of a husband Manu prescribes that the bride should be given to 
him (a@arat quii) which also shows that there is a gift of the bride. 


31. (Itis clear from all these texts that marriage even under Hi law i i 
and to that extent in any event it is a contract ; at gitt can be resoin 
$ o 


bes in relation to the n 


contract. hr Pura Mang , Candy J. 
says: “Marriage of Hindu children is a contract made by their parents;" and the 


authority of West and Buhler is cited for this proposition, although I have been unable 
to lay my hands on this edition of West and Buhler. Mayne in his earlier editions says . 

“Hindu marriage is the performance of religious duty, not a contract” ; i 
but this view was not shared by the learned author who edited the tenth edition, 
who says: 

“,..Whilo marriage is according to Hindu Law a sacrament, it is also a civil contract, which 

takes the form of a gift in the Brahma, a sale in the Asura, and an agreement in the Gandharva’’. 
(See pp. 148-144). 
In the eleventh edition which is edited by Chandrasekhara Iyer the same passage is 
repeated. It may be mentioned that in the Asura form of marriage the bride is 
given for consideration while in the Brahma form it is a voluntary gift ; so that in the 
Asura form it may be taken to be a sale. Collister J. in his judgment in Bhagwati 
Saran Singh v. Parmeshwari Nandan Singh? quotes the following passage (p. 581) : 

“In Macnaghten’s Hindu Law, page 51, the learned author says: ‘Marriage among the 
Hindus is not merely a civil contract, but a sacrament, forming the last of the ceremonies prescrib- 
ed to the three regenerate classes and the only one for, sudras,’ 

In Strange's Hindu Law at page'44 there is the following passage: “The essence of the rite 
(of marriage) consists in the consent of the parties.. .that 1s, of the man on the one hand, and, 
on the other, of the father or whoever else gives away the bride.’ 

In Vyavastha Chandrika, volume IT, page 482 it ia said ‘Marriage amongst us Hindus, though 
essentially a religious sacrament (being the last of the initiatory rites prescribed for men of the 
regenerate classes, and the only one for women and sudras) partakes also of the nature of a civil 
contract.’ ” 

33. Coming next to the decisions of the Indian Courts, in Anjona Dasi v. 
Pralhad Chandra Ghose®, which was a suit fora declaration of nullity of marriage, 
Glover J. held that the Court had no power to grant a decree for nullity while Mitter 
J. took a contrary view. The learned Judge observes that (p. 248) : 

“|... The institution of marriage among the Hindus is not only areligious sacrament, but it is 
Also & civil contract, and important civil rights arise from it quite independent of any right of 
property.” 

"The case was then referred to & third Judge, Norman J., whoagreed with Mitter J, 
In the course of his judgment the learned Judge observed (p. 253) : 

“Suite relating to marriage deal with that which, in the eyes of the law, must be treated as 
& civil contract, and with oivil rights arising out of that contract.” 

34. We next have Sankaran Nair J. (as he then was) in Muthusamsi Mudaliar v. 
Masilamani* where he observes (p. 355) : 

“,..A marriage whatever else it is, i.e., a sacrament, an institution, is undoubtedly a contract 
entered into for consideration with correlative rights and duties.” 

I am, therefore, of opinion that there is no warrant for the proposition that a Hindu 
marriage is a sacrament only. It is also a civil contract. 


30. But assuming that a Hindu marriage is a sacrament only, i.e. a “‘sanskara,” 
there is authority for the proposition that an impotent_person cannot perform the 
“sanskara”. Manu II-07 which I have already cited pointa ont that this a Valio 
Pens In the performance of this senskara it is essential to offer oblations to holy 


1 (1896) I. L, R. 21 Bom. 23,80. 8 (1870) 6 Beng. L. R. 243. 
2 [1942] All. 518. 4 (1909) I. L. R. 33 Mad. 342, 


Fade o e esoinded adn 

33. Text writers, ancient and modern, a also to have taken the view, 
generally sp ; & u marriage is not only a sacrament but is also a 
urshoamdas Unbhooandas v. Pursholamdas Mangaldas'. Candy d 


| 


| 


Js 
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fire and some people do not have under the Hindu law the capacity to do so. pent 
IV-205-6 is translated in the Sacred Books of the East, Vol. XXV, as follows (p 161) 

“A Brahmana must never eat (a dinner given) at a sacrifice that is offered by one who is not a 
Srotriya, by one who sacrifices for a multitude of men, by à woman, or by a eunuch. 

When these persons offer sacrificial viands in the fire, it is unlucky for holy (men) and ‘it 
displeases the gods ; let him therefore avoid it.” 
These verses show that an impotent person cannot offer oblations to fire as it dis- 
pleases the deities. Katyayana in Shraute Sutra I-4-5 says : 


* 


i 

which may be translated as 

*"Those who are deficient in limb or are not learned in vedas or are impotent 
or sudras are to be excluded from vedic rites’. 
Viramitrodaya in dealing with the Sanskara of Jata Karma observes :— 

ata amia Wenn: racers TUE | 
‘which may be translated as “It appears from this that an impotent person cannot 
perform any sanskar as he cannot perform jatkarma.” The commentary of Medha- 
tithi on Manu VIII- 226 which I have cited ple also shows that "ribus females 
(smear ) cannot perform the sanskara. 
these texta abl pe B T Y INS 
not stand in the way of a T c] ity. 
ut quite ap om direc prohibiting the pu oes of marriage 

ceremonies by impotent persons, it seems to me that even if a Hindu marriage was a 
mere sacrament, any marriage under any system of law postulates that the parties 
who go through the ceremony of marriage have the physical capacity to get married. 
To take only an extreme case, if a Hindu maledraped ina saree or a frock got married 
to another male, no system of law can conceivably uphold such a marriage. Marriage 
postulates physical capacity in both the partners, for one of the essential purposes 
of marriage under any system of law is co-habitation. This is emphasized in the 
ceremonies of marriage under Hindu law. In the Ashvalayana Guhyasutes in the 
mantras immediately preceding “Laja Hom” the bridegroom says to the bride 
amongst other things yer saaara? ie. “Let us beget children” and in the saptapadt 
the fifth step is for offspring, viz., Taran vans: 

37. Manu IX-8 says: 


. mamafa ST aeui saa Wd 
which is translated in the Sacred Books of the East, Vol. XXV, (p. 329): 
“| , for that is the wifehood of a wife (gaya) that he is born (gayate) again by her.” 


Manu IX-28 describes the purpose of marriage as : 
aed SPP SDNT AETAT | 

which is translated as (p. 332) : 

Pala tan (the due performance of) religious rites, faithful service, and highest conjugal 
happiness. . 
. It is clear, therefore, that in order that two persons should be capable of getting 
marriéd they must have the physical capacity at least to cohabit if not procreate 
children, and indeed in my opinion Manu VIII-220 which prescribes that an “akanya’’ 
cannot get married clearly lays down that an impotent female cannot get married at 
all. This verse of Manu would be wide enough to include the illustration that I 
took of a male draped in female garb getting married to another male. 

38. I will next deal very shortly with the decisions of the Indian High Courts to 
which I have made reference earlier. Bhagwati Saran Singh v.Parmeshwari Nandan 
Singh! was a onse of partition, and the validity of marriage with a lunatic husband 
had to be considered. The wife of this lunatic all throughout had been recognised as 
the legally wedded wife (see p. 591 of the judgment of Collister J.). At p. 500 
Collister J. says : 

“There is no actual prohibition of such a marriage in the ancient errs and, having 


1 [1942] All. 518. 
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regard to the various authorities which I have mentioned, I am of opinion that the marriage of g 
Hindu lunatic, though improper and immoral and discouraged by Hindu Law, 1s not invalid if 
duly solemnized. Whatever injunction against such a marriage may be read into the ancient 
commentaries, it would appear to be of a directory rather than of à mandatory character.” 

With very great respect to the learned Judge, the learned Judge appears to me to 
have come to the conclusion that the texts were of a directory character because 
various texts which I have cited in my judgment were not brought to the notice of 
the learned Judge at all ; and if they had been, I venture to think, with respect to the 
learned Judge, that he may have come to a contrary conclusion. The learned Judge 
appears also to have been impressed by the opinion expressed by Mayne in his earlier 
edition, although, as I have pointed out in my judgment, the authorities that Mayne 
sites for that opinion do not bear out that opinion. 

39. Coming next tothe case of Amirthammal v. Vallimaytl Ammal! a Full Bench 
of the Madras High Court held that a congenital idiot hasthe status of a co-parcener 
notwithstanding the factthatheis excluded from enjoyment ofashare. LeechO. J. 
deals with the marriage of a congenital idiot at pp. 825-827 of the report and the 
learned Judge accepts the view which was taken by Mayne in his earlier editions. 
Here again, with very great repect to the Full Bench, it is unfortunate that the texts 
that I have referred to were not cited before them. Somaiyya J. who also delivered 
a Judgment only considered the question whether a disqualified person could be a co- 
parcener and rot the question as to whether the marriage of a congenital idiot was 
null end void. With very great respect to the Full Bench I am unable to agree with 
the decision in so far as it holds that a congenital idiot can be lawfully married. It 
may be that if he has children born of the marriage they may have a right on a parti- 
tion, but that is wholly a different matter. 

40. Since both these High Courts place great reliance on the opinion of Mayne 
in the earlier editions, it is pertinent to point out that John D. Mayne was himself 
conscious of the handicap from which he suffered. In thepreface to his first edition 
he says : 

“I cannot conclude without expressing my painful consciousness of the disadvantages under 
which I have laboured from my ignorance of Sanskrit." 
Therefore, high as is the authority of John D. Mayne in Hindu law, his opinion some- 
times suffers from the handicap that he did not have all theSanskrit texts presented 
to him. Indeed many of the texts that I have cited have not been translated at all 
and are not available in any language other than Sanskrit. 

41. The case of Ratan Moni Debt v. Negendra Narain Singh? was decided by 
Edgeley J. who held that a wife whose husband was impotent was entitled toa decree 
for nullity of marriage. The learned Judge after quoting Manu IX-203 pointed out 
that the system of “niyoga” was obsolete and that fact had therefore an important 
bearing on the question whether nullity should be granted, and indeed he granted 
nullity of marriage on that ground. WhileIrespectfully agree with the decision, the 
decision would be reinforced by the various texts that I have cited in my judgment. 

49. I have, therefore, come to the conclusion that since the defendant was at the 
time of her marriage, and still is, impotent and incapable of consummating the 
marriage, her marriage with the plaintiff was null and void. 

43. However, it is urged that the doctrine of factum valet should be applied. 
Now, that doctrine provides that where thereis a violation of any rules which regulate 
mere matters of form, if the act is performed, it shall be deemed to be valid. That 
doctrine concerns itself with rules which are of a recommendatory nature or directory 
in their character or are mere matters of form. It has no application in a case 
where, as in the present one, the parties to the marriage did not have the capacity to 
marry. That doctrine cannot be successfully invoked by the defendant. 

44. I may add that if I had taken the view that the plaintiff was not entitled to a 
declaration. of nullity, I would have had no hesitation in granting him a decree for 
divorce under the provisions of the Bombay Hindu Divorce Act, on the ground that 
the defendant was at the time of her marriage and still is impotent. 


1 [1042] Mad. 807, F.B. 2 [1945] 1 Cal. 407. 
L, R.—48 
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Defendant has not ohosen to lead any evidence to show that her impotenoy is 
curable. "This issue, therefore, does not arise. ' 

The plaintiff will be entitled to a decree in terms of prayer (a). 
defendant’s costs of the suit. Two counsel certified. 

45. Before I part with this case I would like to record my deep appreciation of the 
very valuable assistance I have received in this case from counsel on both sides, and 
particularly from Mr. Dave, who has brought to bear upon this question his grea 
erudition as a sanskrit scholar. . 


Suit decreed. 


Plaintiff to pay the 


Attorneys for panig : Mulla & Mulla. 
Attorneys for defendant: Shah & Co. 


APPEAL FROM ORIGINAL CIVIL. 


Before the How ble Mr. M. C. Ohagla, Ohsef Justice, and Mr. Justice Gajendragadkar. 
DEWANCHAND & SONS v. DORA AMY FEW.* 

Bombay High Court Rules (Original Side), 1950, r. 211¢—Affidavit in support of summons for 
judgment sworn by plaintiff's constituted attorney—Constttuted attorney not in position to 
swear to facts of his own personal knowledge—W hether summons for judgment properly taken 
out— Court whether competent to make order on summons for judgment. 

The affidavit contemplated to be made under r. 211 of the Rules of the Bombay High Court 
(Original Side), 1950, is either by the plaintiff himself, in which ease it can be on n formation 
and belief, or in the case of any other person including his constituted attorney, in which 
case it must be of his own personal knowledge with regard to the facts to which he ewears. 

When. therefore, an affidavit in support of a summons for judgment is sworn not by the 
plaintiff himself but by his constituted attorney who was not in a position to swear to the 
facts of hia own personal knowledge, such an affidavit does not satisfy the conditions laid 
down in r. 211 and the Court 1s not competent to make any order on the summons for judg- 

ment which was not properly taken out. 

Symon & Co. v. Palmer's Stores, (1903) Lémited,! Ashish Namdar v. Rutionshaw and Pathe 

Freres Cinema, Limited v. Untied Hlectrio Theatres, Limited,” referred to. 

Onn Dora Amy Few (plaintiff) filed a summary suit to recover from Dewan- 
chand & Sons and another (defendants) the sum of Rs. 34,140-8-9 due on a 
promissory note. The plaintiff took out a summons for judgment and the affidavit 
in support was made by & constituted agent of the plaintiff who was an attorney 
of the High Court and who did not swear to the facts of the suit as of his own personal 
knowledge. Covajee J. made an order granting Jeave to the defendants to defend 
on certain conditions. 

The defendants appealed against the order contending inter alia that the summons 
for judgment was bound to fail as it did not comply with the provisions of r. 211 of 
the rules of the Bombay High Court (Original Side), 1950. 


M. P. Amin, Advocate General, with R. M. Dalal, for the appellants. 
A. A. Peerbhoy, for the respondent. 


* Decided, July 1, 1952, 0. C. J. Appeal 
No. 45 of 1952: Summary Suit No. 888 of 
1950. 

+ The rule runs as under : 

211. (1) In a suit filed under Order 37 
of the Code of Civil Procedure if the defendant 
enters an ap ance, the plaintiff shell, on 
affidavit made by himself, or by any otber 
person who can swear to the tante of his owa 
personal knowledge verifying the cause o 
aotion, and the amount claimed, and stating 
that in his belief there is no defence to the 
action, apply by summons for judgment re- 
turnable not less than ten clear days from tho 


date of service to the Sitting Judge in Chambers 
for a decree for possesion and/or for the 
amount claimed, together with interest (1f 
any) and costs. The Ju may thereupon, 
unless the defendant by davit or declara- 
tion shall satisfy him that he has a good defence 
to the action on the ments, or disclose such 
facts as may be deemed sufficient to entitle 
him to defend, pass a decree for the plaintiff 
accordingly. 

l [1912] 1 K. B. 259, 203. 

2 (1947) 50 Bom. L. E. 143. 

3 [1914] 3 K. B. 1253. 
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CumagnA C. J. This appeal arises out of a summary suit filed by the plaintiff. 
On a summons for judgment taken out by her, the learned Judge made an order 
granting leave to the defendants to defend on certain conditions. In appeal it has 
been contended by the Advocate General that apart from the question of merits the 
summons for judgment is bound to fail as it does not comply with the provisions of 
r. 211. Rule 211 provides that if the defendant enters an appearance, the plaintiff shall, 
on affidavit made by himself, or by any other person a can swear to the facts of 
his own personal knowledge verifying the cause of action and the amount claimed, 
and stating that in his belief there is no defence to the action, apply by summons for 
judgment returnable within a certain period. Therefore, the application of the 
pd for summons for judgment is conditional upon an affidavit being filed as 
aid down under r. 211. The affidavit can be by the plaintiff himself or it can be by 
any other person, but if it is by any other person, then that other person must be in a 
position to swear to the facts of his own personal knowledge. In this case the 
affidavit contemplated by r. 211 is not by the plaintiff himself, nor is it by any other 
ees who was ina position to swear to the facts of his own personal knowledge. 
he affidavit is by a constituted attorney of the plaintiff, and the very narrow ques- 
tion that arises for our determination on this appeal is whether when an affidavit 
is sworn not by the plaintiff himself but by his constituted attorney and that consti- 
tuted attorney is not in & position to swear to the facts of his own personal know- 
ledge, that affidavit satisfies the conditions laid down in r. 211. 

Tt is necessary to point out, as was observed by a very learned English Judge, 
that the procedure by a summary suit is a novel procedure. It constitutes a depar- 
ture from the ordinary well established rules governing trial of suits. In an ordinary 
suit the plaintiff is entitled to a judgment only after a trial. In a summary suit he is 
entitled to a judgment without a trial. Therefore, the remedy is a very stringent 
remedy, the procedure is an extraordinary procedure, and therefore it has been point- 
ed out that in order that the plaintiff should be entitled to avail himself of such a 
procedure he should strictly comply with the conditions laid down in r. 211. More- 
over, the English Courts have gone to the length of observing that the jurisdiction 
of the Court to pass a decree in a summary suit depends upon the conditions laid down 
inr. 211 being complied with. It has also been said that the conditions laid down in 
r. 211 are conditions precedent to the jurisdiction of the Court to pass a decree in a 
summary suit. See the observations of Lord Justice Williams in Symon & Co. v. 
Palmer's Stores, (1903), Limited}, 

A similar question arose before Mr. Justice Tendolkar in Ashish Namdar v. Rution- 
shaw*, What was sought to be argued before the learned Judge was that even in 
the case of the plaintiff, if he makes an affidavit under r. 211, he must have knowledge 
of the facts deposed to in the affidavit. That argument was rejected by the learned 
Judge on a construction of r. 211 and the learned Judge took the view that under r. 
211 every person making an affidavit must swear to the facts of his own personal 
knowledge, but the exception to that rule was the plaintiff himself. In the case of 
the plaintiff he could make an affidavit on his information and belief. Our attention 
has been drawn to the observations of Lord Justice Buckley in Pathe Freres Cinema, 
Limited v. United Electric Theatres, Limited, which are also relied upon by Mr. 
Justice Tendolkar in Ashish Namdar v. Ruttonshaw, Lord Justice Buckley 
construing the corresponding English rule, O. XIV, r. 1, observed as follows (p. 1255): 

**, , "The question is whether the affidavit made on behalf of the plaintiffs under Order XIV, 
r. 1, 18 sufficient.” 
Then the learned Judge sets out the original rule. Then he proceeds to say (p. 1255) : 
**, .-The rule seems to assume that a plaintiff is qualified to make the affidavit aumply because 
he is plaintiff; the other person who may make the affidavit must be able to swear positively 
to the facts.” j 
Therefore, what Lord Justice Buckley emphasises is that the exception is made in 
the case of the plaintiff simply because he is the plaintiff. 
Now, what has been urged before us by Mr. Peerbhoy is that a constituted attorney 


1 [1912] 1 K. B. 259, 208. 3 [1914] 3 K. B. 1263. 
2 (1947) 50 Bom. L. R. 143. 
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of the plaintiff can do what the plaintiff can do, and if r. 211 requires the plaintiff 
to make an, affidavit, that condition can be complied with by his constituted attorney. 
The powers of agente and constituted attorneys quae pleadings and quae acts in 
Courts are dealt with in O. IIT, r. 1. That rule provides : 

“Any appearance, application or act in or to any Court, required or authorized by law to be 
made or done by & party in such Court, may, except where otherwise expressly provided by any 
law for the time being in force, be made or done by the party in person, or by his recognized agent, 
or by a pleader appearing, applying or acting, as the case may be, on his behalf ;" 

Therefore, O. TIT, r. 1, lays down the ordinary rule which is that an agent can do what 
his principal can do. Then there is a proviso to that rule : 

“Provided that any such appearance shall, if the Court so directs, be made by the party in 

person.” 
Therefore, if r. 211 had provided that the plaintiff shall make an affidavit in certain 
terms, it is undoubtedly true that by reason of O. IIT, r. 1, such an affidavit could have 
been made by his constituted attorney. But it was competent for the framers of 
the rule to have provided that as far as r. 211 was concerned the plaintiff in person 
and no agent should make the affidavit and the whole question resolves itself 
into this whether the expression “the plaintiff shall on affidavit made by him- 
self” excludes the right of the agent to act on behalf of the plaintiff in this parti- 
cular act or whether the expression “the plaintiff by himself” is no different than the 
expression "the plaintiff" which would permit an agent to act on his behalf. Now, 
whether a particular pronoun, permits or excludes agency is a matter of construction 
dependent upon the context in which the pronoun is used and the particular legisla- 
tion in which the pronoun is used. In this particular case it would have been per- 
fectly grammatical for the rule to have stated “the plaintiff shall on affidavit made 
by him.” Instead of that the rule uses the more emphatic form of that pronoun 
“himself” and the reason for using that more emphatic form of that pronoun seems 
to us to be that the rule making authority was pointing out that this particular act, 
viz. the making of the affidavit, should be made by only the plaintiff and by no other 
person. We do not accept the contention that the emphasis placed on this pronoun 
is unintentional and that no effect is to be given to that emphasis. Further, the 
reason. of the rule also seems to support the construction we are putting upon r. 211. 
The reason of the rule is that ordinarily where a judgmentis to be obtained without a 
trial, the affidavit should only be made by a party who has knowledge of the facts. 
But an exception was made only in the case of the plaintiff. The reason for making 
that exception was obvious because, as we have observed before, he was the plaintiff. 
He had filed a plaint setting out the facts and in the affidavit ordinarily he would 
set out those very facts. But when it came to supporting the summons by somebody 
other than the plaintiff, the rule insisted that such other person should have know- 
ledge of the facts. What Mr. Peerbhoy is really attempting to do is to extend the 
exception, which is made only in favour of the plaintiff, to his agent, and we do not 
think that the principle underlying the rule justifies the extension of the exception. 
Therefore, in our opinion, both on construction and on principle the affidavit con- 
templated to be made under r. 211 is either by the plaintiff himself, in which case it 
cap. be on information and belief, or in the case of any other person including his 
constituted attorney, in which case it must be of his own personal knowledge with 
regard to the facts to which he swears. 

The result, therefore, is that the summons for judgment was not properly taken out 
and it was not competent to the Court to make any order on the summons for judg- 
ment which did not comply with the conditions of r. 211. In fairness to the learned 
Judge below it may be pointed out that this point was not takenin the affidavit be- 
fore him and therefore there is no discussion of this point in the judgment of the 
learned Judge which is before us. 

On the question of costs, as far as the costs of the summons for judgment is con- 
cerned, as the summons is misconceived ıt would be ordinarily liable to be dismissed 
with costs. But we must take into consideration the fact that this point which has 
now prevailed was not taken in the affidavit in reply by the defendants, and therefore 
the proper order for costs as far as the summons for judgment is concerned is that the 
summons for judgment will be dismissed ; no order as to costs, With regard to the 


1952.] DEWANCHAND & SONS V. DORA FEW (0.C.J.}—Chagla C. J. 757 


costs of the appeal, the point on which the appeal has succeeded has been taken in the 
memorandum of appeal. Asamatter of fact it is in the forefront of the memoran- 
dum. Notwithstanding this point having been taken in the memorandum of appeal, 
the appeal has been strenuously resisted by the respondent. Mr. Peerbhoy says 
that it is a matter of indulgence that the appellants have been allowed to argue this 
point. That is not the correct position. This is nota case where an appellant comes 
to the appeal Court on a particular case set out in his memo of appeal and then at the 
hearing of the appeal he springs a new point on the other side and succeeds on the 
other point. In those circumstances the Court of appeal ordinarily would not give 
the successful appellant the costs of the appeal. But this is a case where the appel- 
lant, after giving full notice to the other side, succeeds on a point which has been 
taken in the memo of appeal. It is a question of law, it is a question of jurisdiction, 
and the party is entitled to take that point in appeal although it was not taken in 
the lower Court. Therefore, in our opinion the appellants are entitled to get the 
costs of the appeal. The appeal will, therefore, be allowed with costs. 


Appeal allowed. 


Attorneys for appellants: Thakordas & Co. 
Attorneys for respondent: Crawford, Bayley & Co. 


l ORIGINAL CIVIL. 


Before Mr. Justice Shah. 
FATECHAND TARACHAND v. PARASHRAM MAGHANMAL.* 
Presidency-towna Insolvency Act (ITI of 1909), Seca. 62 (2) (o), 17—Oharge on defendant's movable 
property oreaied aa security for payment of decretal amouni——Attachment of property by plaintiff 
tn execution of decree—Attachment effected by Sherif by seizure of property —Defendané adjudicat- 
ed insolvent—Application by plaintiff for execution of decree by sale of property-—Rights of 
Official Assignee to property. 

Under a decree a floating charge over certain movable property belonging to the defendant 
was created as security for repayment of the decretal amount to tke plaintiff. The plaintiff 
applied for execution of the decree, under O. XXI, rr. 46 and 48, of the Civil Procedure Code, 
1908, by attachment and sale of the property. The attachment was effected by the Sheriff 
by seizure under O. X XI, r. 43, of the Code. The defendant was then adjudicated an insol- 
vent on the petition of a creditor. At the instance of the plaintiff the attachment on the 
property was removed and the plaintiff thereafter filled an application for execution of his 
decree by sele of the property without attachment. A warrant of sale was issued, and there- 
upon the Officiel Assignee took out a chamber summons for quashing the order of sale and 
for a direction to the Sheriff to hand over to him the property, contending that the pro- 
perty was at the commencement of the insolvency in the possession, order and disposition 
of the insolvent and, therefore, under ;. 52 (2) (c) of the Presidency-towns Insolvency Act, 
1909, tbe property had vested in him :— 

Held, that the property which after the attachment bad passed into the possession of the 
Bheriff could not be seid to have remained in the possession, order or disposition of the 
defendant within the meaning of s. 52 (2) (c) of the Presidency-towns Insolvency Aot, and 

that notwithstanding the withdrawal of the attachment the plaintiff was entitled to make 
the application for sale of the property charged in his favour, as the property not being in 
the possession, order or disposition of the insolvent at the commencement of the insolvency, 
was not available to the Official Assignee. 

Pletcher v. Manning’, followed. 

Ginger, In re. London and Universal Bank, Ex parte,” Ex parte Hady: In re Culbertson?, 

Barrow v. Bell* and In the matter of R. Brown’, referred to. 


* Decided, February 22, 1961. O. O. J. 3 (1875) L, R. 19 Eq. 264. 
Suit No. 1665 of 1949. 4 (1855) 5 El & Bl. 540. 
l (1844) 12 M. & W. 571. 5 (1886) I. L. R. 12 Cal. 629. 


2 [1897] 2 Q. B. 461. 
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The rule of English law as stated in Holroyd v. Marshall! and Oollyer v. Isaaca,* that 
a charge on future property operates upon such property, applies to India. 

Khobhars Singh v. Ram Prosad Roy? and Vatsavaya Venkata Jagapati v. Poosapati Venkata- 
pats,* followed. 


The faets appear in the judgment. 


K. T. Desai, for the applicant. 
Murzban Mistree, with B. S. Pamnani, for the plaintiffs. 


Sman J. This is a chamber summons taken out by the Official Assignee of Bom- 
bay praying that a warrant of sale issued on January 10, 1951, be quashed and set 
aside and that the Sheriff of Bombay be directed to hand over to the Official Assignee 
the moveable property belonging to the defendant, viz. the assets, stock-in-trade, 
cash and other articles and things of Messrs. Northern Indis Radio Distributors of 
which the defendant was the sole proprietor and which had been attached by the 
Sheriff under a warrant of attachment under O. X XI, r. 43, on October 16, 1950, in 
execution of a decree obtained by the plaintiffs. 

Fatechand Tarachand and Karamchand Tejumal, hereinafter called the plaintiffs, 
filed suit No. 1665 of 1949 against Parasram Maghanmal, hereinafter called the 
defendant, for a decree that the partnership between the plaintiffs and the 
defendant carried on in shop No. 75, of Old Oriental Building, Mahatma Gandhi 
Road, be dissolved and accounts may be taken of the assets and business of that 
partnership. On March 3, 1950, a consent decree was passed whereby it was inter 
alia declared, that the partnership of Northern India Radio Distributors was 
dissolved on November 21, 1949, and the defendant was directed to pay to the, 
plaintiffs a sum of Rs. 55,450 with simple interest at three per cent. from September 
1, 1949. The defendant was allowed to pay the amount of the decree by instal- 
ments. It was further decreed that in default of payment of a sum of Rs. 8,300 
by the defendant to the plaintiffs on or before March 16, 1950, and in default of 
furnishing sureties on or before May 3, 1950, or in default, of payment of any two 
instalments on their respective due dates as provided in the decree the whole of the 
decretal amount or the balance then remaining unpaid shall become immediately 
due and payable. The decree proceeded to state that in the event of the defendant 
making any default as aforesaid plaintiff No. 1 was to be appointed receiver to 
take charge of the business of the Northern India Radio Distributors with all its 
assets, stock-in-trade, and other articles with liberty to sell or dispose of the stock 
or the business as a going concern or to carry on the business himself or through 
an agent on account of the defendant with all powers under O. XL, r. 1 (d), of the 
Civil Procedure Code. It was also provided that as security for repayment of the 
decretal amount due by the defendant, the defendant by the said decree created a 
charge over the stock-in-trade, and all goods, articles and things belonging to the 
defendant in the course of the radio business from time to time and lying in 
the shop at 75, Old Oriental Building, Mahatma Gandhi Road, and/or in any godown 
and/or at any other place or places wherein the said stock-in-trade, goods, articles 
or things are stored. 

It paid. "Dude that the instalments agreed to be paid by the defendant were not duly 

nder the terms of the decree, it was open to plaintiff No. 1 to take possession 
A the business of the defendant with all its assets, stock-in-trade, and other articles 
as a receiver ; but, instead of following that course, on October 11, "1950, the plaintiffs 
applied for execution of the decree by attachment and sale of the assets, stock-in 
trade, cash and other articles and things (except furnitures and fixtures) of the 
Northern India Radio Distributors, and the moneys in the banking account stand- 
ing in the name of the defendant and/or the business under O. XXI, rr. 46 and 
43, Civil Procedure Code. On this application, a warrant of attachment was issued 
on October 16, 1950, and attachment on the property (except the amounts lymg 
in the banks) was effected on October 17, and the amounts lying with the banks were 
attached on the day following. The assets, stock-in-trade, cash and other articles 


1 (1861) 10 H. X C. 191. 4 (1024) L. R. 52 A. I. 1, 
2 (1881) 19 Ch. 342, 8. C. 26 Bom. L. R. 786. 
8 (1907) 7 C. L. » 387. i 
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were attached by the Sheriff under O. XXI, r. 43, by seizure. On November 16 
the defendant was adjudicated an insolvent on the petition of a creditor. The sot of 
insolvency on which the petition was founded was the continuance of attachment 
on his assets and moneys at the instance of the plaintiffs. After the defendant was 
adjudicated an insolvent, an application was made for the removal of attachment 
levied on October 17 and 18 respeotively in respeot of the asseste and the moneys 
lying in the bank, and on December 20, 1950, an order was made directing the attach- 
ment to be removed. Thereafter another application was made on December 21 
by the plaintiffs for delivery of the property in possession of the Sheriff to plaintiff 
No. 1 as receiver, but that application was notgranted by the Court. On January 
8, 1951, the plaintiffs filed another application for execution by sale of the pro- 
perty of the defendant without attachment and warrant of sale was issued on 
January 10, 1951. The Official Assignee has taken out this chamber summons to 
quash and set aside that warrant of sale, and for the reliefs set out by me earlier. 

In support of the chamber summons it is argued by Mr. Desai on behalf of the 
Official Assignee that under s. 52 (2) of the Presidency-towns Insolvency Act, all 
property as may belong to or be vested in the insolvent at the commencement of the 
insolvency, and property in his possession, order or disposition of whioh he is a re- 
puted owner would on his adjudication pass into the possession of the Official 
Assignee, and the Offioial Assignee would be entitled to distribute that property 
amongst the creditors of the insolvent. Relying upon that provision, and specially 
upon the provision in ol. (c) of that sub-section, it is argued that the stock-in-trade 
and other articles of the defendant who was adjudicated an insolvent were at the 
commencement of the insolvency in the possession, order and disposition of the 
insolvent by the consent and permission of the plaintiffs and that he was the reputed 
owner of that property and accordingly the property vested in the Official Assignee 
and is divisible amongst the creditors of the insolvent. Mr. Desaifurther submitted 
that the Sheriff was and had wrongfully remained in possession of the properties 
which were not the subject-matter of any charge created under the decree contrary 
to the right of the Official Assignee. 

It is true that under the terms of the decree a floating charge was created over the 
‘stock-in-trade and other articles and things belonging to the defendant in the course 
of the radio business from time to time and lying in the shop No. 75, Old Oriental 
Buildings, Mahatma Gandhi Road and/or in any other godown and/or at any other 
place or places wherein the said stock-in-trade, goods, articles and things are stored.’ 
Obviously cash cannot be included in the expression “stock-in-trade, goods, articles 
and things" and no charge can be deemed to have been created in respect of the 
cash or moneys lying in the bank. In so far as the plaintiffs applied for and obtained 
an order of attachment of property other than the property on which the floating 
charge was created by the consent decree on the adjudication of the defendant as an 
insolvent that order became infructuous, and the Official Assignee was entitled to 
exercise his right and claim to obtain possession of those properties. It is conceded 
on behalf of the plaintiffs that they are not entitled to have recourse to the properties 
other than those which have been specified in the consent decree as being subject to 
& floating charge for the satisfaction of their decree. 

It is submitted by Mr. Desai that the charge created by the decree was a mere 
floating charge which would operate only upon the property of the specified 
description given in the decree which was in existence at the date of the decree 
but not on property of that description which might come into existence at any 
date after the decree, and it was urged that in so far as the decree purported to 
create a floating charge on property which was not in existence at the date of the 
decree, plaintiffs can have no right to execute their decree by attachment and sale of 
that property. It was argued that the effect of the decree may be to create a personal 
obligation enforceable against the defendant under which he may be compelled by 
proper proceedings to hand over such property to the plaintiffs or to create a charge 
after such property came into existence, but Mr. Desai urged that the rule of English 
law that a charge on future property operates upon such property as soon as it comes 
into existence has no application under the Indian law. 

I am unable to accept Mr. Desai's argument. It is true that in India, the law does 
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not recognise any distinction between legal estates and equitable estates, but the 
rule that a transfer of property which is to come into existence in future, operates 
upon the property when it comes into existence does not depend upon recognition 
of any distinction between legal and equitable estates. The rule is an illustration 
of a well known maxim “that equity regards that as done which ought to be done.” 
The Courts in India are Courts which administer equity as well as law, and the 
maxim would be regarded as applicable in India. In several cases which have come 
before the Courts in India the rule has been accepted as applicable. As stated by 
Sir Dinshah Mulla in his Transfer of Property Act, 3rd edn., p. 51: 

“,..In English law as soon as the property comes into existence and is capable of being 
identified, equity taking as done that which ought to be done fastens upon the property, and 
the contract to assign thus becomes a complete equitable assignment; and so in a recent case, 
Viscount Cave said—‘When a person executes a document purporting to assign property to be 
afterwards acquired by bim, that property on its acquisition passes in equity to the assignee.’ 
The Calouttsa High Court bas followed the English decisions...and held that a transfer of non- 
existent or, as 1b is conveniently oalled, after aoquired property, provided ıt is not of the nature 
contemplated in section 6 (a), is perfectly x alid and is to be regarded in a Court as a contract to 
transfer after the vendor acquirestha title and will fasten upon the property as soon &s the 
vendor acquires it.” 

The same gne to be the view taken by their Lordships of the Privy Council in 
Vatsavaya Venkata Jagapati v. Poosapatt Vankatapatt where a charge created 
upon fruits of litigation for moneys advanced during the pendency of litigation was 
held to operate upon property which was obtained as a result of the litigation. 
Following the view taken by the Calcutta High Court which is referred to by Sir 
Dinshah Mulla and the decision of the Privy Council I am of the view that the rule 
ot English law as stated in Holroyd v. Marshall? and Collyer v. Isaacs? applies to 
dia. 

It is unnecessary in this case to ascertain the date on which the floating charge 
was crystallized. Before the date on which the defendant was adjudicated an in- 
solvent an application for execution of the decree was filed by the plaintiffs and that 
application would in any case operate to orystallizethe charge. Mr. Desai has sub- 
mitted that in the application for execution filed on October 11, 1950, the plaintiffs 
applied not for enforcement of their charge but for enforcement of a money claim. 
Unless, however, there was anything in the application for execution indicating that 
the plaintiffs abandoned their charge, the charge in their favour which must be 
deemed to have been crystallized on the date of the attachment, did subsist. 

The property of the defendant including cash and the banking accounts were 
attached on October 17 and 18. The moveable property passed by seizure into the 
possession of the Sheriff of this Court and the defendant was by reason of the pro- 
visions of s. 64 of the Code prohibited from dealing with the property to the pre- 
judice of the plaintiffs. It could not be stated that the goods were after the attach- 
ment in the ‘possession, order or disposition’ of the defendant. Itistruethat under 
s. 64, Civil Procedure Code, private alienation of property attached is void only 
against claims enforceable under the attachment, and would, therefore, be good in so 
far as a private alienation does not affect the claims enforceable under the attach- 
ment ; still it cannot be said that the goods after the attachment remained in the 
possession, order or disposition of the defendant within the meaning of s. 52 (2) 
(c) of the Presidency-towns Insolvency Act. After attachment the goods were in the 
possession of the Sheriff and the defendant was prohibited by operation of law from 
dealing with the goods to the prejudice of the plaintiffs. It is again true that the 
Official Assignee has rights whi h are more extensive than the rights of the insolvent 
himself. Property in the possession of the insolvent which may belong to other 
persons, if it comprises goods in his trade or business, and if such goods haveremained 
in his possession by consent and permission of the true owner, would on adjudication 
pass into the control of the Official Assignee, and the Official Assignee would be 
entitled to distribute the goods amongst the creditors of the insolvent notwith- 
standing the claims of the real owner. Though the defendant himself could not 
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have claimed the goods as his own, the Official Assignee was entitled to claim them 
as goods of the insolvent, and for the benefit of the general body of creditors. 
That rule applies even in the case of a trader who mortgages his goods, but continues 
thereafter in possession of the mortgaged goods and before the due date becomes 
insolvent in Sn case the goods vest in the Official Assignee, and the mortgagee 
would lose his security. See Ginger, In re: London and Universal Bank, Ex parte}. 
Tf, therefore, no attachment had been. effected in the present case, it would have been 
open to the Official Assignee to take possession of the goods over which the charge 
was oreated in favour of the plaintiffs, but inasmuch as an attachment was effected 
on October 17, and the property passed into the possession of the Sheriff, the property 
could not be regarded as property in the possession of the insolvent or under his 
order or disposition. 

The doctrine of reputed ownership has been borrowed from the English law ot 
bankruptcy. As stated in Williams on Bankruptoy, 16th edn., at page 308: 

“Goods properly in the possession of the sheriff are thereby taken out of the possession of 

the bankrupt. A fortiori if the true owner demand the goods of the sheriff". 


But in Ex parte Edey, In re Cuthbertson?: Bacon C. J. held that if the possession 
of the Sheriff be wrongful as against the true owner, the goods cannot be deemed to be 
taken out of the possession of the bankrupt. This view was taken on the authority 
of Barrow v. Bell? which really is not an authority for the proposition. It was held 
on facts in Barrow's case that actual possession was with the insolvent and it was 
only decided that if the Sheriff is in the wrong he does not take constructive 
possession. Williams expresses an opinion that the case of Ex parte Hdey: In re 
Cuthberison went too far. Itis true that in Fletcher v. Manning* the observation that 
the goods properly in the possession of the Sheriff are taken out of the possession of 
the bankrupt was strictly not necessary for the decision of the oase, but that case 
follows previous decisions in which the same view was indicated. 

In a case decided by the Calcutta High Court in In the matter of R. Brown5, Wilson J. 
observed that where goods had been attached in execution of a decree and thereafter 
the debtor was adjudicated an insolvent, the goods could not be said to be in the posses- 
sion, order or disposition of the insolvent. At page 641 the learned Judge observed : 

“| , It is dificult to see any distinction between the position of goods so attached and that 
of goods seized by the sheriff under an English writ of fers factas. There is some difficulty in 
reconciling the English decisions upon the question, whether the seizure of goods in the possession 
of the debtor, but of which another ia the true owner, terminates the reputed ownership. The 
authorities in favour of the affirmative view are Fletcher v. Manning and the judgment of Turner 
C. J. in Ex Parte Foss. Re. Baldwin.® 

Those in favour of the other view are Barrows v. Bell’ and Ex parte Edey. But the only 
ground suggested in any of those cases for saying that an actual seizure by the sheriff does 
not put an end to the reputed ownership is that the sheriff is in such a case a mere wrong door ; 
his only authority being to seize the aeizable goods of the judgment-debtor, and goods under 
mortgage, in which his interest is only equitable, not being liable to seizure under a fieri facias. 
In this country there is no distinction between legal and equitable titles for the purpose of 
execution, and the officer executing process by seizure is not a mere wrong-doer in a case like 
the present. The considerations therefore upon which it has been thought in England that 
seizure by the sheriff does not take the goods out of the order and disposition of the judgment- 
debtor, do not seem to apply in this country.” 

As observed, however, by Wilson J. it was not necessary in that case also to decide 
the question on which the opinion was expressed. However, the grounds given by 
the learned Judge are, with respect, unexceptionable, and I adopt the same. Fol- 
lowing the view expressed in Fletcher v. Manning, which appears to have been accept- 
ed in England for a considerable time, and also in India, I hold that the attachment 
of the property of the description specified in s. 52 (2) (c), Presidency-towns Insol- 
vency Act, removes it from the possession and power of the insolvent. 

It must, therefore, be held that by reason of attachment by the! Sheriff on 


1 [1897] 2 Q. B. 461. . 6 (1886) I. L. R. 12 Cal. 629. 
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October 17, 1950, all the stock-in-trade and other articles, goods and things belonging 
to the defendant ceased to be in the possession, order or disposition ofthe defendant, 
who was subsequently adjudicated an insolvent. Mr. Desai has relied upon the 
fact that even if the goods were not in possession, order or disposition of the defendant 
on the date on which he was adjudicated an insolvent, they reverted to his order 
and disposition by reason, firstly, on the removal of attachment, and, secondly, 
by the abandonment of the execution application filed on October 11, 1950. It is 
true that the plaintiffs themselves ápplied for removal of attachment and 
that order was granted. It is also true that the previous application for execution 
was abandoned by the plaintiffs, but that in my judgment has not the effect of vest- 
ing the property in the Official Assignee. Under s. 17 all the property of the insol- 
vent wherever situated vests in the Official Assignee on the making ofthe order of 
adjudication and it becomes divisible amongst his creditors. By reason of s. 52 the 
property of the insolvent which is divisible amongst the creditors includes property 
of which the insolvent is, though not the real owner, the reputed owner. But before 
the property of which the insolvent is the reputed owner can be availed by the Official 
Assignee it must be established that it was in the possession, order or disposition of 
the insolvent at ‘the commencement of the insolvency’. If, therefore, at the com- 
mencement of the insolvency the property of which it is claimed that the insolvent 
was a reputed owner was not in the possession or disposition of the insolvent, then 
such property cannot be divisible under the provisions of s. 62. Under s. 52 (2) (a) 
all property of the insolvent which is vested in him at the commencement of the 
insolvency as well as property which devolves on him before the adjudication be- 
comes vested in the Official Assignee, but the property of which the insolvent appears 
to be a reputed owner can be sold by the Official Assignee only ifit was at the com- 
mencement of the insolvency in the possession, order or disposition of the insolvent. 
It may be that by reason of the withdrawal of the order of attachment the property 
was restored to the order or disposition of the defendant and may even appear to be 
of the reputed ownership of the insolvent, but unless it was at the date of the com- 
mencement of the insolvency in the possession, order or disposition of the insolvent 
the provisions of s. 52 (2) (c) do not come into operation. The right of the Official 
Assignee to take possession of property of the specified description can arise only by 
reason of s. 17 or s. 52 and not otherwise. Notwithstanding, therefore, the with- 
drawal of the attachment I am of the view that the plaintiffs-deoree-holders were 
entitled to make the application for sale of the property charged in their favour. 

Tt has been argued by Mr. Desai that the warrant issued under O. XXI, r. 64, was 
not @ proper warrant under which the property could be sold. The plaintiffs appear 
to have applied for execution of the decree without attachment, i.e. on the footing 
that the property stands charged in their favour. A warrant under O. X XI, r. 64, 
can only be issued after the property is attached and an order for sale is passed and 
not before. It may be that the warrant which has been issued is not a pro- 
per warrant under which the property can be sold, but I express no ee on 
that argument. But assuming that the warrant is irregular, the Official Assignee 
cannot obtain possession of the property which he is not entitled to merely because 
an irregular warrant is issued. 

In the view that I have taken the summons taken out by the Official Assignee will 
be dismissed with regard to the stock-in-trade, and all goods, articles and things be- 
longing to the defendant in the course of the said radio business from time to time and 
lying in the shop at 75, Old Oriental Building, Mahatma Gandhi Road, and/or in any 
godown, and/or at any other place or places wherein the said stock-in-trade, goods, 
articles or things are stored, and will be made absolute with regard to cash and 
moneys lying in the banking account, and all other goods, articles and things which 
are not covered by the charge created in favour of the plaintiffs. In view of the 
divided success the parties will bear and pay their own costs. 


Order accordingly. 
Attorneys for plaintiffs: Gagrat & Co. 
Attorneys for defendants: Popatlal & Jeevabhas. 
Attorneys for applicant: Pereira, Fazalbhoy & Co. 
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Before Mr. Justice T'endolkar. 
BAT URMILABAT v. JEHANGIR B. PASTAKIA.* 

Bombay Otty Civil Court Act (Bom. XL of 1948), Sec.3+—Civtl Procedure Code (Act V, of 1908), 
Sec. 16—Leiters Patent, cl. 12—Suit for sale of mortgaged property situated outside Greater 
Bombay--Amount claimed within pecuniary jurisdiction of Ony Owh Oourt—Whether City 
Oivi Court has jurisdiction to entertain such sutt. 

The Bombay City Civil Court has no jurisdiction to entertain, try and dispose of suits for 
sale in case of a mortgage upon an immoveable property situated outside Greater Bombay 
although the amount claimed may be within the pecuniary jurisdiction of that Court. The 
High Court continues to have jurisdiction to entertain, try and dispose of such suite even 
though the amount claimed may be less than the limit of the pecuniary jurisdiction of the 
City Civil Court. 

The words “notwithstanding anything contained in any law” in s. 8 of the Bombay City 
Civil Court Act, 1948, do not exclude the application of s. 16 of the Civil Procedure Code, 
1908. 


Tux facts appear in the judgment. 


M. P. Laud, for the plaintiff. 
Lulla, for defendant No. 1. 
C.J. Shah, for defendant No. 2. 


TuNDOLKAR J. These are three mortgage suits in respect of mortgages of pro- 
perties which are outside Greater Bombay, and the claims made in each one of these 
suits are within the pecuniary limits of the jurisdiction of the City Civil Court. As 
it was contended on behalf of defendant No. 1 that these suits were cognizable 
only by the City Civil Court and, therefore, this Court had no jurisdiction to enter- 
tain, try and dispose of these suits, I directed that all the suits should be placed on 
board for the determination of the issue? “Whether having regard to the provisions 
of the Bombay City Civil Court Act, 1948, this Court has jurisdiction to try the 
suit. 

So far as the decisions of this Court go, it is well-established that under cl. XII of 
the Letters Patent this Court had, prior to the passing of the Bombay City Civil 
Court Act, 1948, jurisdiction to entertain suits on a mortgage of an immoveable pro- 
perty provided the relief asked for was only an order for sale and not for foreclosure. 
The plaints as drafted in these three suits contained an alternative prayer for fore- 
closure ; but Mr. Laud for the plaintiff has given up that prayer in all the suits, and I 
must deal with the plaints as if they were suits for sale only. 

The question for determination is whether after the passing of the Bombay City 
Civil Court Act, 1948, that Court has been invested with jurisdiction to try mortgage 
suits in respect of properties situate outside Greater Bombay, where the amount 
claimed is within the limits of the pecuniary jurisdiction of the City Civil Court. 
Section 3 of the said Act deals with the jurisdiction of the City Civil Court. The 
first part provides that “the Provincial Government may establish for the Greater 
Bombay, a Court to be called the Bombay City Civil Court". It is clear from this 
that the territorial limits of the jurisdiction of the City Civil Court are “the Greater 
Bombay." The section then proceeds to say that “Notwithstanding anything con- 
tained in any law such Court shall have jurisdiction to receive, try and dispose of suits 
and other proceedings of & civil nature not exceeding ten thousand rupees in value 
(which is now raised to Rs. 25,000) and arismg within the Greater Bombay except 


* Decided, February 26, 1951. O. C. J. 


beu the Greater Bombay, exoept suits or 
Surt No. 1685 of 1950. 


which are cognizable— 


T The seotion is as under :— 

3. Consitiution of City Court. The State 
Government may, by notification in the 
Official Gazette, establish for the Greater 
Bombay a court to be called the Bombay City 
Civil Court, Notwithstanding anything contain- 
ed in any law, such court have jurisdiction 
to receive, try and dispose of all suts and 
other proceedings of a orvil nature not exceed- 
ing ten thousand rupees in value, and arising 


us by the High Court as a Court of 

Admiralty or Vice-Admiralty or as a Colonial 
Court of Admiralty or ae & Court having 
testamentary, intestate or matrimonial juris- 
diction, or 

(b) by the High Court for the relief of 
insolvent debtors, or 

(c) by the High Court under any special 
law other than the Lettera Teat or 

(d) by the Small Cause Court 
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suits and proceedings which are oognisable—" Then there are four exceptions : 
(a), (b), (c) and (d). Exception (c) which is relied upon by the defendants is, "by the 
High Court under any special law other than the Letters Patent.” What is contended 
on behalf of defendant!No. 1 is that these suits were triable by the High Court under the 
Letters Patent prior to the enactment of the Bombay City Civil Court Act, 1948 ; 
and, therefore, they arenot excluded from the jurisdiction of the City Civil Court under 
8. 3. That no doubt may betrue. But the plaintiffs do not contend that these suits are 
excluded from the jurisdiction of the City Civil Court, by virtue of any of the ex- 
ceptions set out in s. 3. What they do contend is that they are excluded from the 
jurisdiction of the City Civil Court by reason of s. 16 of the Civil Procedure Code. 
That section provides inter alia by ol. (c) thereof that 
“Suita for sale in the case of a mortgage upon an immoveable property shall be irstituted in 

the Court within the local limite of whose jurisdiction the property is situate.” ' 
If that section was applicable to the City Civil Court, there can be no doubt what- 
ever that the City Civil Court could not entertain the present suits. Defendant No. 1, 
however, urges that by reason of the words “notwithstanding anything contained 
in any law” which are to be found in s. 3 of the City Civil Court Act, the application 
of s. 16 of the Civil Procedure Code is excluded. I do not find it possible to 
accept this contention, because, if it were accepted, it would lead to absurd results, 
which, I cannot conceive as having been within the contemplation of the Legislature, 
Section 16 inter alia relates to suits for recovery or partition of immoveable property ; 
and if the contention of defendant No. 1 was right, the City Civil Court for Greate: 
Bombay would have jurisdiction to entertain suits for recovery or partition of im- 
moveable property situated in any event throughout the State of Bombay, although 
outside Greater Bombay. Such obviously could not have been the intention of the 
Legislature. The City Court is one of the many Courts of civil jurisdiction through- 
out the State. It is specifically constituted for Greater Bombay; and it cannot con- 
ceivably be that the Legislature intended to confer upon that Court jurisdiction in 
respect of land outside the limite of its territorial jurisdiction, which is Greater 
Bombay. In my opinion the words “notwithstanding anything contained in any 
law" in s. 3 of the City Civil Court Act, 1948, do not exclude the application of 
8. 16 of the Civil Procedure Code; and in respect of the suits mentioned in s. 16, the 
City Civil Court oan only have jurisdictionifthe property is situated within the limits 
of Greater Bombay. It has, therefore, no jurisdiction to entertain, try and dispose 
of suits for sale in case of a mortgage upon an immoveable property situated outside 
Greater Bombay, although the amount claimed may be within the limits of the pecu- 
niary jurisdiction of that Court. Itis only if the City Civil Court has such jurisdiction 
that a question would arise of the jurisdiction of this Court having been taken away 
by reason of s. 12 of the City Civil Court Act. Therefore, this Court continues to 
have jurisdiction to entertain, try and dispose of suits for sale in the case of a mort- 
gage upon an immoveable property situated outside Greater Bombay, even though 
the amount claimed may be less than Rs. 25,000 (which is the present limit of the 
pecuniary jurisdiction of the City Civil Court). I, therefore, answer the issue in the 
affirmative, 

Defendant No. 1 must pay the plaintiffs’ coste of the trial of this issue, as defendant 
No. 2 has not raised this issue by his pleadings. 


Answer accordingly. 


Attorneys for plaintiff: Manohar d Co. 
Attorneys for defendant No. 1: Bhat d» Co. 
Attorneys for defendant No. 2: Shastri db Co. 
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Before Mr. Justice Tendolkar. 


M 
: VASUDEV RAMCHANDRA KALE v. THE NATIONAL SAVINGS BANK, LTD.* 
` Public Debt (Central Government) Act (XVIII of 1944), Becs. 11 (2) (3), 19—Securities Act (X of 


1920), Seo. 16 (2}—Negotiable Instruments Act(X XVI of 1881), Sec. 50-—Government promissory 
note owned by plaintiff —Signature of plaintiff forged on note—Note lodged with Reserve Bank 
of India and renewed promissory note received by defendant —Suit by plaintiff claiming renewed 
note or tts price from defendant — Whether plaintiff entitled to renewed note—Ltability of Govern- 
ment or Reserve Bank to pay value of note to plaintiff —Restrictive endorsements under s. 50, 
Negotiable Instruments Act—Whether section applicable where endorsee wishes to prove orally 
that he was endorsee for particular purpose only—Oosts—Oircumstancea under which costs 
payable by unsuccessful defendant to successful defendants. 

The plaintiff purchased a Government promissory note through his brokers, but he allowed 
the note, which was duly endorsed over to him, to remain with the brokers without making 
any enquiries about ıt for about a year after its purchase. During this period the plaintiff's 
signature was forged on the note and it was endorsed to defendant No. 1 bank. Defendant 
No. lin their turn endorsed over the note to defendant No. 2 bank. Defendant No. 2 
lodged the note with the Reserve Bank of India and received a renewed promissory note. 
In a mut by the plaintiff against the defendants he claimed the new promissory note or its 
value s 

Held, that the plaintiff was not entitled to an order that the new promissory note should be 
handed over to him : 

Mascarenhas v. Mercantile Bank of India, followed ; 

thab defendant No. 2 were liable to pay to the plaintiff the value of the note to be computed 

as at the date of the renewal of the note, subject to the plea of negligence of the plaintiff : 
Secretary of State v. Bank of India, Ltd.,? referred to; and 

that the negligence of the plaintiff in allowing the note to remain with his brokers did not 
directly contribute to the forgery and, that, therefore, defendant No. 2 were not saved from 
liability by reason of the plaintiff's negligence : 

Colonial Bank of Australasia v. Marshal? and London Joint Stock Bank v. Macmillan 
and Arthur,* followed. 

Young v. Grote," referred to. 

Under the Public Debt (Central Government) Act, 1944, if a Government promissory note 
which has a forged endorsement on it is converted or renewed by Government, the true 
owner of the old promissory note has no right against the Government or the Reserve Bank 
of India for the price of the note. The only remedy of the true owner, under a. 19 of the 
Act, is a remedy against the person who has a title to the security as a result of the order of 
the bank. 

The words “subject only to a personal hability to the rightful owner of the security for 
money had and received on his account” in s. 19 of the Public Debt (Central Government) 
Act, 1944, qualify the words “title to the seourity” in the section and affect only the person 
who has obtained title to the security by virtue of the order of the Reserve Bank and nobody 
else. 

Section 50 of the Negotiable Instrumenta Act, 1881, deals with restrictive endorsements 
which in express words restrict or exclude the right of the endorsee and cannot be made 
applicable to cases where the endorsee wishes to satisfy the Court by oral evidence that 
he was endorsee for a particular purpose only. 

In a proper case the Court may order the unsuccessful defendant to pay m addition to the 
costs payable by him to the plaintiff the costs of the successful defendants where the claim 
against the defendants is in the alternative and the Court 1s of the opmion that the defendants 
were nob unreasonably joined aa parties. 


Oxa Vasudev Ramchandra Kale (plaintiff) on July 11, 1945, purchased through 
E. S. V. Barve, share and stock brokers at Bombay, a Government promissory 
note (34 per cent. 1900-1901) of the face value of Rs. 10,000. One Ketkar acted as a 
sub-broker in this transaction. The plaintiff paid to the brokers Rs. 10,238-4-9 
being the price of the note and a receipt was passed by the brokers in favour of the 
plaintiff. The note was duly endorsed over to the plaintiffs and remained with the 
brokers. 


* 


No. 


1 


Decided, June 28, 1961. O. O. J. Suit — 2 (1936) 38 Bom. L. R. 1205. 
3642 of 1947. 3 [1906] A. C. 559. 
(1931) I. L. R. 56 Bom. 1, 4 [1918] A. C. 777. 

8. 0. 34 Bom. L. R. l, 20. 5 (1827) 4 Bing. 253. 
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Ketkar died in April 1946 and the plaintiff thereafter wrote to the brokers asking 
them to send him the promissory note. The brokers wrote to the plaintiff informing 
him that they had delivered the note to Ketkar on July 25, 1945. The plaintiff 
then wrote to the Public Debt Office requesting them to stop the payment of the 
note. The Public Debt Office replied on June 28, 1946, stating that the note was 
converted into another freshly issued note and that they were unable to withhold 
payment of the note. 

On making enquiries the plaintiff came to know that Ketkar had fraudulently 
obtained possession of the note from the brokers and by forging the signature of the 
plaintiff thereon delivered it to the National Savings Bank, Ltd. (defendant No. 1). 
Defendant No. I negotiated the note to the Bank of India, Lid (defendant No. 2). 
Defendant No. 2 in their turn negotiated it to the Famous Life Assurance Co., Ltd. 
(defendant No. 3). Subsequently defendant No. 3 endorsed the note in favour of 
R. R. Nabar & Co. (defendant No. 4) and delivered it to them who in their 
turn negotiated it in favour of defendant No. 2. Defendant No. 2 lodged the note 
with the Reserve Bank of India and received a renewed promissory note on February 
14, 1946. 

The plaintiff filed the present suit against the defendants on October 20, 1947, 
claiming from them the Government promissory note or the new note into which it 
was converted or its value to be ascertained on the basis of the value of the security in 
May 1946. 


M. R. Parpia, with R. D. Chadda, for the plaintiff. 

Tilak, with K. K. Desai, for defendant No. I. 

M. P. Laud, with M. P. Amin, Advocate General, for defendant No. 2. 
M. B. Rao, with P. R. Vakil, for defendant No. 3. 

N. A. Mody, with S. V. Desai, for defendant No. 4. 


TENDOLEAR J. This is a suit by the owner of a Government promissory note, 
which has been negotiated by a forged endorsement, against the endorsers and endor- 
sees of the promissory note, claiming that the said note, or the new note into which it 
was converted, or the value thereof, may be given to him. The facts, which are not 
in dispute, and are taken to have been admitted by the parties, are that a Govern- 
ment promissory note for Rs. 10,000, which had been duly endorsed over to the 
plaintiff, was endorsed to the first defendant bank. The first defendant bank took 
delivery of this promissory note on behalf of their constituent one Ishwarlal Joshi. 
The first defendants in their turn endorsed over the promissory note to the second 
defendant bank who received it on behalf of their constituents, the fourth defend- 
ants, in à loan account of the fourth defendants with them. That was on September 
20, 1945. On October 18, 1945, the second defendant bank endorsed over the said 
note to the third defendants under instructions from the fourth defendants, who had 
sold the note to the third defendants. On January 30, 1946, the third defendants 
resold the note to the fourth defendants and endorsed it over to the fourth defendants 
who again endorsed it over to the second defendants as his bankers. On January 
30, 1946, the fourth defendants instructed his bankers the second defendants to 
surrender the note and get it converted into anew note. Accordingly the second 
defendants lodged the note with the Reserve Bank of India and received a renewed 
promissory note on February 14,1946. It is the case of the plaintiff that the endorse- 
ment by which the note was purported to be endorsed over to the first defendants 
was a forged endorsement and, therefore, no title to the said note passed to any of the 
defendants at any time. Since admittedly the original note has been converted into 
a new note, there can be no question of any order directing that the old note, which 
has been cancelled by the Reserve Bank of India and is lying with it, be handed over 
to the plaintiff. The only reliefs which the plaintiff can ask for are a return of the 
renewed note or its value. 

Now, none of the defendants admit that the plaintiff was the owner of the note, 
nor do they admit that the endorsement purporting to be by the plaintiff is a forged 
endorsement. All of them deny their liability to the plaintiff either for the return of 
the converted note or for paying its value. The defendanta other than the first 
defendants also plead that the plaintiff was guilty of negligence, which enabled some- 
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one to forge the endorsement ; and that, therefore, in any event, they are absolved 
from liability by reason of such negligence. 

Three third party notices have also been taken out in these proceedings; one by 
the first defendants against their constituent Ishwarlal Joshi; another by the second 
defendant bank against the first defendant bank and the fourth defendants; and 
the third by the fourth defendants against the first defendants who are the prior 
endorsers. 

Now, the first question to determine is whether the plaintiff was the owner of this 
promissory note. ' On that issue the plaintiff himself gave evidence. He stated that 
he purchased the promissory note of the face value of Rs. 10,000 through one Ketkar, 
who was a sub-broker of Messrs. K.S. V. Barve, and that he paid a sum of Rs. 10,238- 
4-9 as the purchase price of the same. <A receipt for this amount signed by Barve 
has been produced by the plaintiff and accepted as his receipt by Barve, who has also 
given evidence. As the receipt shows this payment was made on July 11, 1945; 
but according to the plaintiff he took no steps to obtain possession of this promissory 
note for some considerable length of time. It appears that he addressed a letter to 
the said Barve on May 7, 1946, (a fact which Barve in his evidence corroborates), 
but the letter has not been preserved and is notfortheoming. A reply to this letter, 
however, dated May 8, 1946, has been produced and acknowledged by Barve in the 
witness box as his reply. That reply states that the promissory note was delivered 
to Mr. Ketkar on July 25, 1945, and he also gives the number of the promissory note 
for the purposes of identification. I accept the evidence of the plaintiff and Barve 
on this point and I have no hesitation in holding that the plaintiff was the owner of 
the said promissory note No.By. 070786. The cancelled note has been produced in 
Court by the Reserve Bank of India. 

The next question that I have to determine is whether the endorsement of the 
plaintiff on the promissory note is a forged endorsement. On that, the plaintiff in 
the witness box has stated that the signature “Vasudev Ramchandra Kale” at the 
back of this promissory note is not his signature nor was it made by any person under 
his authority or with his knowledge. I accept that statement of the plaintiff. There 
is no evidence led on behalf of any of the defendants that the signature is his in fact ; 
and I have, therefore, no hesitation in holding that the first endorsement was forged, 
with the result that no title passed to any subsequent endorsees. That brings me to 
the question'as to what relief, if any, the plaintiff is entitled to in this suit and against 
whom. 

Turning first to the relief that the defendants should be ordered to deliver up to the 
plaintiff the renewed note, it appears to me that the matter is covered by & decision of 
their Lordships of the Privy Council, and on the facts of this case the plaintiff 
is not entitled to any such relief. The decision of their Lordships of the Privy 
Council is Mascarenhas v. Mercantile Bank of Indiat. In that case debentures 
issued by the Bombay Improvement Trustees, which were negotiable instruments, 
were transferred to the bank by forged endorsements as security for a loan account. 
Subsequently the trustees issued new debentures in exchange for the old, which they 
cancelled. In a suit by the true owner of the debentures for return of the new deben- 
tures to him their Lordships of the Privy Council held that the new debentures 
constituted new contracts between the trustees and the bank and the true owner 

- of the original debentures had no cause of action in respect of the delivery of such 
new debentures. Sir George Lowndes in delivering judgment observed as follows 
(p. 6) :— 

**, ,.the suits, so far as the respondents were concerned, were misconceived. On the original 
debentures the Improvement Trustees were, no doubt, bound to the appellante, and the forged 
endorsements m favour of Fernandes would not, prima facie, affect their title. If these debentures 
had come into the possession of the respondents, the appellants might well have been entitled 
to recover them. But what the appellants claimed to have transferred and made over to them 
"were instruments to which they never had a title and with which their Lordships think they had no 
concern. They were not in any sense mere appendages to or continuation of the original seou- 
Tities. They may be called ‘renewals’, but they were 1n form and in substance new and indepen- 
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dent obligations in'substitution for those under the surrendered instruments, and entered into 
by them with the Alhance Bank and their transferees.” 


These observations of their Lordships would apply equally to the new promissory 
note in suit. Moreover, in the case of Government Promissory Loan Notes the 
Public Debt Act, 1944, s. 11(3) in terms provides 

“that a duplicate security or & new security issued to any person shall be deemed to conati- 
tute a new contract between the Central Government and such person and all persons deriving title 
thereafter through him.” 

I have, therefore, no hesitation in holding that the plaintiff is not entitled to an 
order that this new promissory note which the second defendants have obtained 
from the Reserve Bank should be handed over to him. I might add that in point 
of fact even this new promissory note has since been converted, as Government 
converted all 34 per cent. paper into 3 per cent. notes; and, therefore, even the 
new promissory note is not now in existence. But that really does not affect the 
situation. i 

The next question that I have to consider is whether the plaintiff is entitled to 
recover the value of the promissory note, which belonged to him, from the defendants 
or any of them. Now, what is urged on behalf of the defendants in this connection 
is that the remedy of the plaintiff, if any, is against the Reserve Bank of India and 
not against any of the defendants. The contention put forward on behalf of the 
defendants in this conneotion is that if the origina! promissory note belonging to 
the plaintiff bore à forged endorsement, it could not have been validly converted 
by any subsequent endorsee into a renewed pro-note, and if the Reserve Bank of 
India allowed an endorsee to surrender the old note and issued a fresh promissory 
note after cancelling the original promissory note, the cancellation does not affect 
the rights of the plaintiff and he could still compel the Reserve Bank of India to 
pay the price of the promissory note. Now, there is no doubt that under the Indian 
Securities Act, 1920, which applied to Government securities until it was repealed 
by the Public Debt Act, 1944, s. 16(2) in terms provided that no renewal or conver- 
sion shall affect the rights as against the Government of any other person to the 
security renewed or converted and s. 18(c) provided that Government shall be 
discharged from all liabilities in respect of renewal or conversion after the lapse of 
six years from the date of such issue. Therefore, it is quite obvious that under the 
Indian Securities Act, if a Government promissory note which had a forged endor- 
sement on it was converted or renewed by Government, the true owner of the old 
promissory note would have had a right of action against Government which was in 
terms conferred upon him by s. 16(2). Such rights appear to have been enforced against 
Government in the past and Government in their turn have successfully sued the 
party who obtained the renewal or conversion. See the case reported in Secretary 
of State v. Bank of India, Lid+ But, it appears to me that the position under the 
Public Debt Act has substantially been altered. There is in this Act no section 
corresponding to s. 16(2) of the Indian Securities Act, 1920. On the other hand 
there 18 8. 19 which is in these terms : 

“No recognition by the Bank of a person as the holder of a Government security, and no 
order made by the Bank under this Act shall be called in question by any Court so far as such 
recognition or order affects the relations of the Central Government or the Bank with the person 
recognised by the Bank as the holder of a Government security or with any person claiming an — 
interest in such security ; and any such recognition by the Bank of any person or any order by the 
Bank vesting a Government security in any person shall operate to confer on that person a title 
to the security subject only to & personal liability to the rightful owner of the security for money 
had and received. on his account." 

Now, the first part of the section, in 80 far as it relates to the pro ings before me, 
in tecmá^provides that no order made by the bank under the Act shall be called in 
question by any Court, so far as such order affects the relations of the Central Govern- 
ment with any person claiming an interest in such security. Now, under s. 11(2) 
of the Public Debt Act the Reserve Bank has been authorised to cancel an old security 
and, to order the issue of a new one. Such an order is an order made under the Act 
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and it cannot be called in question before me by any person claiming an interest 
in the security on the ground that there was a forged endorsement on the security 
which is purported to be cancelled and in lieu of which a new security has been issued. 
The result of this, in my opinion, is that there is in the true owner of such security 
no right against the Government or the Reserve Bank of India for the price of such 
security. This is, in my opinion, further emphasized by the latter half of s. 10 which 
provides that the order made by the bank vesting a Government security in any 
person shall operate to confer on that person a title to the security subject only to 
@ personal liability to the original owner of the security for money had and received 
on his account. It is urged on behalf of the defendants that the words “ subject 
only to & personal liability to the rightful owner of the security for money had and 
received on his account ”’ refer to the claim of the true owner against the Govern. 
ment or the bank. I am unable to read the section in that manner. The words 
“subject only to a personal liability to the rightful owner of the security for money 
had and received on his account" in my opinion clearly qualify the words '' title 
to the security " and affect only the person who has obtained title to the security 
by virtue of the order of the Reserve Bank and nobody else. The only remedy 
of the true owner, therefore, that has been saved by s. 19 is a remedy against the 
person who has a title to the security as a result of the order of the bank. Therefore, ' 
the contention of the defendants that the plaintiff should have sued either the 
Reserve Bank or the Government is, in my opinion, untenable in the present state 
of the law, whatever may have been the position before the Publio Debt Act, 1944, 
was enacted. 

Now, from the interpretation that I have placed on s. 19 of the Public Debt Act 
it is clear that the right of the rightful owner to enforce the personal liability for 
money had and received on his account as against the person on whom the Reserve 
Bank of India by its order conferred title has been kept intact. But such right 
must exist outside this Act. Now, the second defendant bank was the party who 
presented this note for conversion and as observed by Beaumont C. J. in the course 
of arguments in the case of Secretary of State v. Bank of India, Lid “ the considera- 
tion for the new note was the handing over of the old note." The second defen- 
dants, therefore, used the note belonging to the plaintiff to which the second defen- 
dant had acquired no title whatever &nd thereby obtained the new promissory note 
in its place. In my opinion, therefore, he became liable to pay to the plaintiff the 
value of the Government Promissory Note belonging to him which has been effectively 
lost to the plaintiff, subject to the plea of negligence. That value would be as of 
the date of the renewal of the note, viz. February 14, 1946. 

Now, with regard to the plea that the plaintiff was guilty of negligence in respect 
of the said promissory note, the facts established disclose that the plaintiff had 
allowed the note to remain either with Barve or with Ketkar without making any 
inquiries for almost a year after the date of the purchase. That was undoubtedly 
an act of an imprudent man; and there is no doubt that this facilitated the com- 
mission of the forgery. But the question is whether negligence of this kind absolves 
the second defendants from liability. Now, in the old English case of Young v. 
Grote? it was held that a customer of a bank owes a duty to the bank not to be negli- 
gent, and if by his negligence forgery takes place in a cheque the customer is liable 
for the loss. Byles on Bills (20th edn.) on p. 25 points out that— 

“Mach difficulty has however been caused by reason of the speculations in later cases as to 
what underlay or was supposed to underlie this decision. Aa a result of these speculations 
Young v. Grote came to be regarded as a case of doubtful authority, and in the Privy Council 
decision of Colonial Bank of Australasia v. Marshall was treated as no longer law. The authority 
of the case has now, however, been fully re-established by the decision of the House of Lords in 
the case of London Joint Stock Bank v. Macmillan and Arthur! where it waa held, confirming the 
view expreesed in the seventeenth edition of this book, that the decision in Young v. Grote was 
sound in principle.” 

In so far as this Court is concerned it would be bound by the decision of the Privy 
Council, in the Colonial Bank of Australasia v. Marshall, where the Privy Council 
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held that Young v. Grote was no longer good law. The subsequent decision of the 
House of Lords would not be binding on this Court although their Lordships have 
taken a contrary view and, therefore, negligence on the part of the plaintiff would not 
save the second defendants from liability. Butthis isnot all. Evenassuming that 
the later decision of the House of Lords in London Joint Stock Bank v. Macmillan 
is good law, that also is a case of a customer's duty to his bankers. It is in the first 
instant not free from doubt whether the original owner of a negotiable instrument 
owes any general duty to the public at large not to be negligent. But assuming 
that any such duty exists, the negligence that would absolve other parties to the in- 
strument from liability must be such that it is proximately connected with the for- 
gery which caused the loss. Thisismade abundantly clear by several passages in the 
judgment of Finlay L. C. in London Joint Stock Bank v. Macmillan and Arthur 
(supra). Thus at page 796 in referring to the case of Governor and Company of the 
Bank of Ireland v. Prustees of Hvan’s Charities in Ireland? the learned Lord Chancellor 
observed as follows : i 


“In that case stock belonging to Evans’ Charities registered in the Bank of Ireland had 
been transferred under powers of attorney to which the seal of the trustees of the charities had 
been fraudulently affixed by the secretary. The jury found that the trustees had contributed to 
the loss by their negligence in allowing the secretary to have control of the seal, and it was decided 
by the House of Lords that this afforded no answer to the claim of the trustees to the stock. 
Young v. Grote was much discussed in the courge of the argument in their Lordships’ House. 
Parke B., delivermg the opinion of all the judges, says, that negligent oustody of the seal was nob 
enough, and tbat the negligence which would deprive the plaintiff of his right to insist that the 
transfer was invalid must be negligence in or immediately connected with the transfer itself...” 


Then again at page 798 referring to the case of Swan v. North British Australasian 
Co.3 the learned Lord Chancellor observes as follows : 


“| ..The four judges before whom the hearing took place were agreed that negligence to 
operate as an estoppel must be the proximate cause of the loss, but differed in their opinion 
as to the particular case before them.” 


At e 800 the learned Lord Chancellor referred to the case of Mayor, &c., 
of ‘Merchants of the Staple of England v. Governor and Company of Bank of England? 
and observed that— 

“... Lord Esher himself explains Young v. Grote as a case in which the negligence was in or 
immediately connected with that which happened, and said that the negligeuce must be appro- 
ximately connected with the result.” 


Following that ratio, I do not think it is possible to contend in this case that the negli- 
gence of the plaintiff in allowing this note to remain with his broker or sub-broker for 
almosta year directly contributed totheforgery; and therefore the second defendant 
bank is not saved from liability byreason of such negligence. It is, therefore, liable 
to pay the value of the promissory note to the plaintiff. 

The plaintiff may conceivably have claimed interest on this amount from the date 
of the renewal; but unfortunately for him no such claim appears to have been made 
in the plaint. It is urged on his behalf that the value of the note “‘as of May 1946” 
has been claimed in prayer (c) and that would include interest from that date. Iam 
afraid that I cannot accept that contention. Defendants or any of them might have 
been liable to pay subsequent interest provided there were in the plaint sufficient 
averments to show who received the interest if at all; but no such averments appear 
in the plaint and I do not know whether any interest has been received and if so by 
whom. 

The next question that I have to determine is whether any of the other defendants 
are liable to the plaintiff in respect of the value of the said promissory note. The 
other defendants are prior endorsers of this note. They all became endorsees after 
there was a forged endorsement on the note. Therefore, they acquired no title to the 
note. Quite conceivably & claim in conversion may have been made against them. 
Mr. Parpia for the plaintiff sought to raise an issue in the following terms : '"Whether' 
the defendants or any of them are liable in conversion to the plaintiff in respect of the 


1 eave ye L. C. 389. 3 (1887)21Q. B, D, 160. 
Q (1862) 7 H. & N. 603, 


——— — 


1951.] VASUDEV RAMCHANDRA "b, NAT. SAV, BANE (0.c.7.)—T'endolkar J. Yri 


Said pro note ?" But I disallowed the issue as in my opinion the cause of action 
in the plaint is not conversion. Para. 8 of the plaint sets out that the plaintiff had 
come to know that Ketkar had forged the signature of the plaintiff and delivered the 
said note to the first defendants, who negotiated it to the second defendants, who 
in their turn negotiated it-to the third defendants, who subsequently endorsed it 
over to the fourth defendants who ultimately negotiated it to the second defendants, 
The plaintiff then proceeds to say in para. 11: 

“The plaitiff says that the defendants have obtained the Government Promissory Note 

under the forged signature of the plaintiff with the result that no title to the said note passed to 
any of the defendants. The plaintiff submits that under the circumstances he is entitled to re- 
cover the said note or the converted note from the defendants or the value thereof to be agcer- 
tained on the basis of the value of the security in May 1940." 
I, therefore, took the view that conversion has not been pleaded. Apart from con- 
version, counsel for the plaintiff has not been able to point out to me what claim he has 
against the other defendants direct. It was the second defendants who got the origi- 
nal note renewed and are therefore liable to the plaintiff to pay him the value of the 
note which had been lost to him by reason of the cancellation of the note consequent 
upon the renewed promissory note being issued. The claim against the other defend- 
ants must therefore fail. 

This leaves me with the third party notices that have been taken out in these pro- 
ceedings. Since as a result of my finding there shall be a decree against the second 
defendants for the sum of Rs. 10,330-7-8 with costs and interest on judgment at four 
per cent., the first third party notice that I have to consider is that taken out by the 
second defendants against the first and the fourth defendante^ The fourth defendants 
admit their liability to the second defendants and there will therefore be a decree in 
favour of the second defendants against the fourth defendants for the amount of the 
decree passed against the second defendants in favour of the plaintiffs and for the 
second defendants’ costs of the suit as well as of the third party notice. 

The first defendants contest their liability on this third party notice and the conten- 
tion advanced on their behalf is that although they are prior endorsers of the note and 
would ordinarily have been liable on a warranty of title on the said promissory note, 
they are not so liable because they became endorsees merely as the agents of Ishwar- 
lal Joshi for the purpose of endorsing the note or receiving its contents. Reliance 
is placed on s. 50 of the Negotiable Instrumenta Act which is as follows : 

“The indorsement of a negotiable instrument followed by delivery transfers to the indorsee 
the property therein with the right of further negotiation ; but the indorsement may, by express 
words, restrict or exclude such right, or may merely constitute the indorsee an agent to indorse 
the instrument or to receive its contenta for the indorser, or for some other specified person". 
Now, it is admitted in this case that the first defendants became endorsees in the first 
instance on behalf of their constituent Ishwarlal Joshi. But there is nothing what- 
ever in the endorsement on the note itself, which has been produced before me, to 
indicate that the first defendants were constituted agents merely to endorse the in- 
strument or to receive its contents, Section 50 deals with what are known as restric- 
tive endorsements which in express words restrict or exclude the right of the endorsee 
and cannot be made applicable to cases where the endorsee wishes to satisfy the Court 
by oral evidence, that he was endorses for a particular purpose only. On the face 
of the instrument the first defendant bank, after having become the endorsees, 
endorsed it over to the second defendants. In doing so they warranted their title 
to the note. As in fact they had no title,they are liable to make good to the second 
defendants the loss caused to them by reason of the first defendants having had no 
title. There will, therefore, be a deoree in favour of the second defendants also 
against the first defendants on the third party notice taken out by the second de- 
fendants for the amount of the decree passed against the second defendants in favour 
of the plaintiff and for the costs of the second defendants of the suit and of their 
third party notice. 

That brings me to the third party notice taken out by the fourth defendants 
against the first defendants. This liability stands on the same footing as the liabi- 
lity of the first defendants to the second defendants. The fourth defendants are the 
subsequent endorsees and the first defendants are liable upon a warrantee of title to 
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make good the loss caused to the fourth defendants. There will, therefore, be a 
decree infavour of the fourth defendants against the first defendants for the whole 
amount of the decree passed against the fourth defendants in favour of the second 
defendants and for the fourth defendants’ costs of the suit and of the third party 
notice. 

That brings me to the last third party notice and that is the one taken out by the 
first defendants against their constituent Ishwarlal Joshi. He has appeared in 
person and stated that in the event of the first defendants being held liable he admit- 
ted his liability to the first defendants on the third party notice. There will, there- 
fore, be a decree. in favour of the first defendants against the said Ishwarlal Joshi for 
the amount of the deores passed against the first defendants in favour of the second 
defendants as also in favour of the fourth defendants. 

In the event of the second defendants executing the decree against the first 
defendants, satisfaction for that amount would have to be entered up on the decree 
in favour of the fourth defendant against the first defendants also. Similarly, 
satisfaction would also have to be entered up on the decree in favour of the second 
defendants against the fourth defendants. 

I held over the question of costs so far as the first, third and fourth defendants are 
concerned until I had concluded my judgment, because I desired to hear counsel 
for the plaintiff before making any order as to costs. Ordinarily as a result of my 


judgment that the suit fails against these defendants costs would follow the event, . 


and the suit would have to be dismissed with costs against these defendants. But 
Mr. Parpia has urged that his claim against these defendants was in the alternative 
and that he reasonablyjoined all of them as defendants in the suit on the knowledge 
which he had at the time when he filed the plaint ; and, therefore, the costs of the 
successful defendants should not fall upon the plaintiff but should be ordered to be 
paid by the unsuccessful defendants, namely the second defendants. Now, it is true 
that in & proper case the Court may order the unsuccessful defendant to pay in 
addition to the costs payable by him to the plaintiff the costs of the successful 
defendants where the claim against the defendants is in the alternative and the Court 
is of the opinion that the defendants were not unreasonably joined as parties. In 
this case, however, all the facts which were relevant for the determination of the 
liability of the parties were apparently known to the plaintiff because they are set 
out in para. 8 of the plaint. As I have held that these facts do not give rise to a 
claim against the first, third and fourth defendants, Iam unable to hold that the 
plaintiff reasonably joined these defendants as parties to the suit and made a claim 
against them. I must, therefore, dismiss the suit as against the first, third and 
fourth defendants with costs. 

Parties having no objection, I direct that the cancelled note should be returned 
to the Reserve Bank of India. 


Suit dismissed. 
Attorneys for plaintiff: Nanu, Hormusji & Co. 


Attorneys for defendants: Thakoredas, Daru & Hemany ; Doshi & Co. : Moti- 
chand & Devidas : Godambe & Joglekar : Cragie, Blunt & Caroe. 
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Before Mr. Justice Tendolkar. 

QUAZI AZIMUDDIN QUAZI ALI v. HERCULES INSURANCE CO., LTD.* 
Insurance policy—Carting and transporting agent insuring goods desoribed in policy as property 

of insured or held by him tn trust or on commission for which he is responsible—Desiruction 

of goods by fire in assured’s godown—Haxtent of liability of insurance company. 

The plaintiff who was carrying on business as a carting and transporting agent insured 
with the defendant company certain bales of cloth and yarn which were described in the 
policy of insurance in these terms: “Piecegoods of every description and/or yarn and/or 
textile fabrics..., the property of the insured or held by him in trust or on commission for 
whicb he is responsible..." The goods were destroyed by fire when these were lying in the 
plaintiff's godown. In a suit by the plaintiff against the defendant company, claiming 
the value of the goods that were burnt, the defendant contended that by the terms of the 
policy the company had only insured the legal liability of the assured to third parties in 
respect of the goods, and aa the plaintiff was a bailee and it was not his cage that the fire was 
due to his negligence, he was not liable to the true owners of the goods and, therefore, the 
defendant company was not liable under the policy at all :— 

Held, that on a proper construction of the words of the policy the defendant company 
was liable both to the extent of the lien of the assured on the goods as well as to the whole 
extent of his legal liability to the true owner of the goods, the qualifying words “for which 
he is responsible" having restricted their liability only to the extent to which the assured 
was liable to third parties. 

North British Insurance Oo. v. Moffat! and Engel v. Lancashire and General Assurance 
Company, Limited,’ distinguished. 

Maurice v. Goldsbrough Mort œ Oo.,? applied. 

Onn Kazi Ali (plaintiff) was carrying on the business as carting and transporting 
agent for various kinds of goods. Some persons had entrusted him with 131 bales 
of cotton piecegoods and 50 bales of yarn which were lying at Khandpale in the 
Kolaba district during their transit. These goods which had arrived at Khandpale 
in May 1944, were stored in a godown which was built by the plaintiff in November 
1945. On November 29, 1945, the ped took out & poliey of fire insurance from 
the Hercules Insurance Company, ted, (defendant), in respect of these goods 
for a sum of Rs. 4,900,000 and of the pers of the godown for Rs. 10,000, for a 
period of one year commencing from November 26, 1945. The goods lying in 
the godown were described in the policy of insurance as follows :— 

**,. .Piecegoods of every description and ‘or yarn and/or textile fabrics in pressed bales and/or 
in case. the property of the insured or held by him in trust or on commission for which he is 
responsible contained in building insured...” 

The goods continued to be in the godown till February 27, 1946, when on that day 
they were totally destroyed by fire. The plaintiff filed the present suit against the 
defendant on February 5, 1947, claiming a sum of Rs. 4,936,500, as value of the goods 
and part of the godown which were destroyed by fire. 

The plaintiff died during the pendency of the suit and his heirs and legal repre- 
sentatives were brought on record as plaintiffs, 


S. T. Desai, with M. P. Laud, for the plaintiffs. 
A. Q. Beynon, with Y. B. Rege and O. K. Daphtary, Solicitor General, for the 
defendants. 


TENDOLKAR J. This is a claim against an insurance company for loss arising out 
of fire. The suit was originally filed by one Kazi Ali who died pending the suit and 
his heirs and legal representatives have been brought on record subsequently as 
plaintiffs. Kazi Ali was carrying on business as a carting and transporting agent. 
It was his case that one Ebrahim Coka, another person by name Sopher, and a firm 
called Abdul Satar & Co. engaged him to transport certain bales of cloth and yarn 
from Bombay to Shrivardhan in Janjira State. Owing to certain circumstances, 
into the details of which it is unnecessary to go, 181 bales out of these bales, which 
were originally intended for export from Janjira, could not be exported, and they had 

* Decided, July, 26, 1951. O.C. J. Buit 2 (1925) 41 T. L. R. 408. 
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to be brought back and stored at a place called Khandpale where Kazi Ali used to 
reside. These goods arrived at Khandpale in the month of May 1044. It is the 
plaintiffs’ case that Kazi Ali built & godown in or about the month of November 
1945 and stored these 181 bales in the ssid godown. On November 29, 1945, 
Kazi Ali took out a policy of fire insurance from the defendants in respect of the 
said 181 bales for a sum of Rs. 4,90,000 and of the building of the godown 
for Rs. 10,000 aggregating to a sum of five lacs of rupees for a period of one year 
commencing from November 26, 1945. The said goods continued to be in the 
said godown until February 27, 1946, when in the early hours of the morning they 
were totally destroyed by fire. The plaintiffs have claimed in this suit a sum of 
Rs. 4,36,500 which they say was the value of the goods that were burnt and part 
of the building that was destroyed as set out in particulars exh. A to the plaint. 

The defendants by their written statement deny thatthe godown was in existence 
on November 26, 1945, that is, the date from which the risk under the policy com- 
menced ; they further deny that 181 bales of cloth or yarn were in the said godown 
if it existed on that day; they also plead that Kazi Ali failed to observe condition 
No. 11 of the policy with regard to producing and procuring such particulars with 
respect to the claim as may be reasonably required by the insurance company and 
urge that the supplying of such particulara was a condition precedent to any claim 
under the policy; they also urge that they rejected the said claim and in terms of 
condition No. 13 of the policy all benefits under the policy are forfeited unless an 
action or suit is commenced within three months after rejection. 

Quite apart from these contentions raised by the written statement, Mr. Beynon, 
who appeared for the defendants, raised a somewhat interesting question of law. 
His submission was that by the terms of the policy, to which I will presently refer, 
the company only insured the legal liability of the assured to third parties in respect 
of the goods; and as Kazi Ali was & bailee and it is not his case that the fire was 
due to his negligence, he was not liable to the true owners of these goods and, there- 
fore, the defendants were not liable under the policy atall. Now, before I consider 
whether it is open to the defendants to raise such a contention without pleading it, 
it is necessary to ascertain the true scope of the policy. The policy insures (a) the 
building of the go own for Rs. 10,000 in respect of which no question of interpre- 
tation of the terms of the policy arises; and (b) also insures for & sum of Rs. 4,90,000 
the goods lying in the godown which are described in these terms: “ Piecegoods 
of every description and/or yarn ang textile fabrics in pressed bales and/or in 
cases, the pro of the insured or held by him in trust or on commission for which 
he is responsible contained in building insured by item (a) &bove. " Now, the words 
“the property of the insured " in such policies cover not only goods belonging to 
the insured but also goods in respeot of which he has a lien or & charge for services 
rendered or for expenses incurred. Macgillivray on Insurance Law (3rd edn.), 
at page 328, states the position thus : 

**,, The words ‘his own’ when used in such a context cover not only goods in respect of 
which he is the absolute owner, but also the goods of others entrusted to him in respect of his 
lien or other beneficial interest therein.” 

Then, with regard to the further words “held by him in trust or on commission ” 
the same author continues (p. 328) : 

“The words ‘held by him in trust or on commission’ cover the goods entrusted to him, and 
insure them both in respect of his own personal interest to be indemnified against any liability 
to the owner 1n the event of their losa or damage and also in respect of the owner's general pro- 
prietary interest. Such an insurance effected by a commercial trustee is one which is effected 
prima faote on his own behalf and on his own insurable interest, and not as agent for or on behalf 
of the owner of the goods, but he is entitled, nevertheless, to recover the full value of them in 
case of loss, but only on the terms imposed by equity of holding in trust for the owner of tho 
goods any surplus in the amount received over and above what is necessary to idemnify him in 
respect of his lien and liability. The policy money represents the goods and is apportionable 
according to the respective interests or property rights in the goods themselves.” 

This passage makes it plain that the words “ held by him in trust or on commission ” 
themselves cover both the lien of the insured as well as his liability to the true owner 
in respect of the same goods. On these words which were common in policies it was 
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held that the liability oftheinsurers was to the full extent of the value of the goods; 
but, as a result of certain observations made by ErleJ. in London and North 
Western Railway Company v. Clyn.! the insurance companies adopted the practice 
of using a phraseology to limit their liability to the extent of the legal liability of 
the insured to the true owner of the goods. That was done by using words such 
as those which appearin the present policy, viz. “for which he is responsible", 
or words to that effect, viz. for which they may be liable in the event of loss or 
damage by fire.” The same text book at page 329 states : 

“In order, so far as possible, to limit the insurer's risk on policies issued to carriers, ware- 
housemen and the like to a personal indemnity of their assured the insurance companies, after 
the decision in Water's case, added to the description of ‘goods held in trust or on commission’ 
the words “for which they are responsible", and so excluded from the cover the owner's pro- 
prietary interest in goodain respect of which the assured was not absolutely responsible to the 
owners for their safety either as a common carrier or because he had undertaken to insure the 
goods on the owner’s behalf. A modification of this formula is to be found in the words some- 
times used, viz. “‘for which they may be liable in the event of loss or damage by fire” which words 
would seem to cover all goods in their possession (except in the rare cases where the terms of the 
contract relieve & person entrusted with the goods from lability for loss in any circumstances) 
and therefore to extend the cover to the owner's proprietary interest in any case where the assured 
might have been but in fact ia not liable to the owner in respect of the loss or damage.” 


This passage makes it clear that the only effect of the addition of the words “ for 
which they are responsible " or words to that effect is to exclude from the cover the 
owner’s proprietary interest in the goods in respect of which the assured is not legally 
liable. But these words do not have the effect of excluding from the cover 
the insured's own lien or interest in the property insured which is included both in 
the words “ property of the insured " as also in the words “held by him in trust 
or on commission. " 

Reliance was placed by Mr. Beynon on a decision reported in North British In- 
surance Co. v. Moffatt In this case a policy of fire insurance was taken out on 
* Merchandise, the assured's own, in trust” or “ on commission, for which they are 
responsible, in or on certain specified warehouses eto." Whilst the policy was 
in force certain merchandise on a wharf included in the policy was destroyed by 
fire. The assured had purchased this merchandise but had resold the same before 
the fire ;_ so that at the date of the fire he had no interest whatever in the merchandise; 
nor did the assured owe any responsibility to the purchasers in respect of these 
goods in case of fire, as property in the goods had passed to the purchasers. It 
was, therefore, held that the policy applied only to the goods belonging to the assured 
or for which they were responsible, and as at the time of the fire the goods did not 
belong to the assured nor was he liable for these goods to the purchasers, the loss 
was not covered by the policy. I cannot read this case as an authority for the 
proposition that liability under a policy worded as this policy was is restricted. only 
to the liability of the assured to third parties and does not extend to the lien. of the 
assured himself on the goods or his interest therein. In this particular case the 
question of his lien or of his having any interest did not arise and that is why the 
only question determined was that the policy covered only the legal liability of the 
assured in respect of goods to the real owner thereof, 

Reliance was also placed by Mr. Beynon on another decision Engel v. Lancashire 
and General Assurance Company, Limited? In this case a furrier had taken out a 
policy of insurance against burglary. The policy covered not only the goods belong- 
ing to the assured but goods which were on his premises and were in his possession 
on trust or on commission and for which he was responsible. A burglary took place 
and the furrier lost some of his own goods as well as goods which were in his custody 
a8 à bailee. He had not been guilty of any negligence as bailee and so was not liable 
to the owners of the bailed goods for the loss of the goods. It was held that the 

onsibility in such context meant legal liability only and, therefore, the furrier 
could not recover on the policy as he was not liable to pay anything to the owners. 
The only question that was decided in this case was that responsibility meant “ legal 
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e 
liability " and not the general responsibility of a bailee for goods entrusted to him. 
In this case again the question did not arise for determination as to whether if the 
bailee had & lien on these goods to that extent the insurance company was liable 
under the policy and I am unable to read this case as holding that by the words 
* for which he is responsible " the liability of the insurance company to the extent 
of the lien of the insured or his interest in the goods is also excluded. 

On the other hand Mr. Desai for the plaintiffs has drawn my attention to a decision 
of the Judicial Committee of the Privy Council in Maurice v. Goldsbrough Mort & Cot 
This was a dispute between the owners of wool and brokers in respect of wool con- 
signed by them to the brokers. Woolhad been insured against loss or damage 
by fire by the brokers, on “ merchandise, assured's own property or held by him on 
trust or on commission for which they may be liable in the event of loss or damage 
by fre." The dispute between the owners and the brokers was as to the appor- 
tionment of the amount they received from the insurers. Before dealing with this 
dispute Lord Wright in his judgment first set out to determine what was the position 
between the brokers as insured and the insurance company as insurers. After 
stating that that must depend upon the contractual terms embodied in the policy 
the learned Law Lord observed at page 463 of the report as follows : 

**. ..In a policy such as this on merchandise, the right to recover must be based on an ingura- 
ble interest in the goods themselves, whether a special property like & lien, or the general pro- 
perty, or some other insurable interest, such as liability in case of loss of the goods. The position 
of the warehousemen is well stated by Crompton J. in Water's Case : 

‘I cannot entertain the least doubt that in these policies the words “‘in trust” are used without 
any reference to a subpoena in Chancery. The parties meant to insure those goods with which 
the plaintiffs were entrusted, and in every part of which they had an interest, both in respect 
of the lien and ia respect of their responsibility to their bailors. What the surplus after satisfying 
their own claim might be, could only be ascertained after the loss, when the amount of their lien 
at that time was determined ; but they were persons interested in every particle of the goods.’ 
Wightman J. says: 

"They [s.c., the bailees] had a lienon them [a.c., the goods], subject to which they were 
accountable to the owners who had entrusted them with the goods.’ 

These learned Judges are upholding the right of the assured to recover the whole value from 
the insurers, because of their insurable interest either on the ground of lien o1 responsibility, 
the apportionment of what recovered being left to be settled between bailor and bailee, the bailees' 
interest being defined by their lien. That this isso in the present case is also confirmed by the 
terms of the policy, which insures the wool so far as it is the assured’s own property, that is to the 
extent of their lien or special property, and as t? the residue refers to the property as held on trust. 
In effect, in a policy of this nature the policy moneys represent the goods when the goods are 
destroyed by fire, and the rights in these moneys are apportionable according to the respective 
interesta or property rights in the goods themselves.” 

This passage makes it clear that what is insured under a policy in these terms is 
both the lien or the special property of the assured as well as his liability as trustee 
to the true owner of these goods. The words used in the policy before me are absolu- 
tely identical to the words used in this case and I have, therefore, no hesitation in 
holding that on & proper construction of the words of the policy the company is 
liable both to the extent of the lien of the assured on these goods as well as to the 
whole extent of his legal liability to the true owner of these goods, the qualifyi 
words "for which he is responsible " having restricted their liability only to the 
extent to which the assured 1s liable to third parties. 

Now that being the position as I conceive it in law,is it then open toMr. Beynon 
to urge that in this case Kazi Ali was not responsible tothe true owners at all, and, 
therefore, he must of necessity fail. In so far as the policy insures the legal liability 
of the assured to third parties, no doubt the assured can only recover what he can 
pve to be his liability to third parties. But assuming that the existence of such 

egal liability was a condition precedent to any liability arising against the insurance 
company on the policy, the plaintiffs must be deemed to have pleaded that such a 
condition precedent was ed. If the defendants wished to allege that the con- 
dition precedent had not been fulfilled, it was for them to plead that the plaintiffs 
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had not become responsible to third parties against this policy. Order VI, r. 6, of 
the Civil Procedure Code, makes it quite plain that an averment of the performance 
of any condition precedent shall be implied in any pleading and it is for the party 
who wishes to contest the fact of performance to plead so distinctly and specifically. 
The defendants, in my opinion, have not by their written statement in the present 
suit pleaded that the ee have not become responsible to any person in res- 
pect of these goods. Strangely enough when the plaint sets out the words of the 
polioy, it omits the very important words “for which he is responsible." This 
lapse is pointed out in para. 4 of the written statement andthe words omitted have 
been set out as a material provision in the said policy. But there is no plea that 
the plaintiffs had not become responsible to third parties in respect of these goods 
and therefore no liability attaches under the said policy. Had there been such a 
plea, there would have been an issue in the case to that effect and it would have 
been open to the plaintiffs to meet that issue in more than one way. They could 
have established that Kazi Ali was a common carrier and as such liable to the true 
owners of the goods as an insurer. They may also have, if such were the case, proved 
any special agreement between Kazi Ali and the true owners of the goods whereby 
Kazi Ali had rendered himself liable to the true owners for the safety of the goods. 
The plaintiffs were not called upon to do so on the pleadings as they stood, and, 
therefore, in my opinion it is not open to the defendants now to contend that the 
plaintiffs must be non-suited on the plea that as the pleadings stood Kazi Ali had 
not averred and proved that he was responsibleto third parties. Of course, in the 
event of my holding that the plaintiffs have a claim under the policy of insurance, 
the liability of the insurance company will be restricted to the extent to which it 
may be shown that the assured was under a legal liability to the trae owners of 
the goods; and in the event of its being proved that he was not liable to the true 
owners of the goods the liability will be restricted to the lien of the assured himself 
on these goods for any moneys due to him in respect of the said goods. 
(The rest of the judgment is not material to the report.) 


Attorneys for plaintiff: Mahomed Ali & Co. 
Attorneys for defendants. Crawford, Bayley & Co. 


Suit dismissed. 


Before Mr Justice Coyajee. 
MANSUKHLAL DHANJI VORA v. THE JUPITER AIRWAYS, LTD.* 
Indian Companies Act (VII of 1913), Secs. 96, 98, 101—Forms of application for shares issued by 
company without prospectus or statement in lieu of prospectus —Allotment to applicants of 
shares made by company— Whether infringement of s. 96 (2) of Act makes contract between 
shareholders and company unlawful—Construction. 

A company issued forms of application for shares without any prospectus or a statement 
in lieu of prospectus in contravention of the provisions of s. 96 of the Indian Companies Aot, 
1918. The applicants for the shares forwarded to the company the application moneys with 
their applications. In due course the company made allotment of its shares to the applicants. 
On the question whether the contravention of 8. 96 (2) of the Act by the company made ita 
contract with the applicants void :— 

Held, that the contract entered into through the application forms issued before the flling 
of the prospectus was not invalid and that there was an acceptance of the offer on the allot- 
ment of the shares. 

Section 96 of the Indian Companies Act, 1913, is only a provision for the due compliance 
with certain conditions to be observed by the management in floating a public limited com- 
pany, and has no bearing on the contractual relationship between the intending shareholder 
and the company. 


THE facts appear in the judgment. 


P. A. Khambatta, with S. S. Rangnekar, for the plaintiff. 
M.S. Vakil, with M. L. Maneksha, for defendant No. 1. 


Coyaszu J. This suitis filed by 16 plaintiffs as shareholders of the lst defen- 
dant company on their own behalf as well as on behalf of all other shareholders of 


* Decided, A: 28, 1951. O. C. J. Suit No. 2348 of 1948. 
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the lst defendant company, except defendants Nos. 2 to 12. According to the 
plaint, the 1st defendant company was incorporated onJuly 13, 1946, for carrying 
on business of aerial transport, and by the company’s memorandum dated July 12, 
. 1946, the capital of the lst defendant company was two crores of rapees divided 
. into twenty lacs ordinary shares of Rs. 10 each. 

In paragraph 2 of the plaint, it is stated that on June 15, 1946, the 1st defendant 
company issued forms of applications for shares of the lst defendant company to 
certain share-brokers named in the paragraph “with the intention that the 
forms may be used by members of the public for applying for shares." It is then 
stated that the same were issued without any prospectus and that the Ist company 
had not at that time even filed a statement in lieu of prospectus with the Registrar 
of Joint Stock Companies. The applicants for the shares forwarded Rs. 2-8-0 
per share with their applications as application moneys in respect of the shares. 

Tt is stated thereafter that on July 20, 1946, the capital structure of the company 
was altered from two crores of rupees consisting of twenty lacs ordinary shares of 
Rs. 10 each to two crores of rupees divided into four lacs preference shares and 
sixteen lacs ordinary shares of Rs. 10 each; that a general meeting of the share- 
holders was purported to be held on July 20, 1946, where a special resolution was 
passed which altered the capital structure as stated above. 

It is thereafter averred that on September 3, 1946, the lst defendant company 
filed with the Registrar of Joint Stock Companies a statement in lien of prospectus 
dated September 3, 1946, and the same was registered on or about September 7, 
1946, and that the lst defendant company thereafter filed with the Registrar 
another statement in lieu of prospectus dated September 14, 1946, and that the 
said statements in lieu of prospectus have not been properly filled up. In connection 
with this, it may be pointed out straightaway that these statements made are inac- 
curate as evidenced from the evidence of the Registrar who was examined on behalf 
of the plaintiffs, who deposed that as a matter of fact the first statement was filed 
on September 2 and in fact the office raised an objection which office objection 
was overruled by him on September 7, 1946, so that the statement in lieu of pros- 
pectus was in fact presented on September 3, 1046, as appearing on the face 
thereof, and the second statement in lieu of prospectus had to be filed, inasmuch 
as there was an omission in the first statement as regards the mimimum subscription. 

Thereafter the plaint states that between September 3 and September 5, 1946, 
the Ist defendant company made allotment of its shares to the applicants including 
the plaintiffs and intimations thereof were sent out from September 10 to September 
12, 1946, calling upon the applicants to pay a further sum of Rs. 2-8-0 per share 
as allotment moneys. 

Thereafter in paragraph 7 it is stated that one M. H. Gandhi presented a liquida- 
tion petition on March 27, 1948, in this Court, being I. C. No. 36/1948 praying for 
the winding up of the 186 defendant company on the ground set out in that para- 
graph. Thereafter in paragraphs 9 and 10 they set out certain circumstances under 
which there was a change in the board of directors and allegations were made that 
the shareholders were defrauded as regards certain meetings held of the shareholders 
of the company, that, therefore, the directors named therein were not properly 
appointed. This allegation is made for the purpose of obtaining an injunction 
restraining the company from making any further call through the directors 
who had issued the notice dated August 18, 1948, to its shareholders who had not 
paid the allotment moneys on the first call, calling upon them to pay the amounts 
with interest and threatened to forfeit the shares, if the amounts were aot pee in, 
In paragraph 13 the plaintiffs say that they have filed this suit on behalf of the 
shareholders, excepting defendants Nos. 2 to 12 and applied and obtained an ex patre 
order under O. I, r. 8, and turned this into a representative suit. Thereafter in 
paragraph 14 they submit that the five directors appointed on May 24, 1948, were 
appointed under an invalid resolution, and inasmuch as they were not validly 
appointed, they had no right to issue the notice calling upon the shareholders 
to'pa&y up the moneys on the first call, and they further submit that the making of 
the second call pending the liquidation proceedings was not bona fide, and 
therefore, asked for an injunction, ' 

LÀ 
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The injunction was granted. 

Defendants Nos. 2 to 12 have nob appeared and defended this action, but the 
action is defended by the Official Liquidator who was appointed under the petition 
referred to in the plaint. : 

Before I proceed to draw attention to the issues in the suit, a short narration of 
dates and events which are not disputed is necessary. As stated by me above, this 
company was incorporated on July 13, 1946, and applications from the plaintiffs 
and other intending shareholders were received between July 16, 1946, and August 
22,1946. On July 20, 1946, a special resolution for increasing the capital and alter- 
ing the capital structure was duly passed and the same was filed with the Registrar 
of Joint Stock Companies on July 30, 1946. As appearing from exh. Q, the 
company obtained the consent of the Examiner of Capital Issues on August 30, 1946. 
On September 3, 1946, a statement in lieu of prospectus was filed. An amended 
statement in lieu of prospectus was filed on September 13, 1946, as appearing from 
exh. ©. The return of allotments was filed on October 3, 1946, (exh. D.). In the 
month of October 1946, most of the plaintiffs paid allotment moneys, as indicated 
byexh. H, and share certificates were duly issued on December 3, 1946. The com- 
pany made the first call on February 6, 1947, and the statutory meeting of the com- 
pany was held on March 12, 1047. It appears that thereafter on March 27, 1948, a 
petition for the winding up of the company was duly filed, and almost five months 
thereafter, on August 16, 1948, the plaintiffs filed the present suit. The order for 
winding up of the first defendant company was made by the Court on February 9, 
1949, and in law, the company is deemed to have been taken into liquidation as on 
March 27, 1948, i.e. before the suit was filed. Although the order for winding up 
was made on February 9, 1949, the plaintiffs in this suit took no further steps at all, 
&nd inasmuch as they had already obtained an ez parte order restraining the first 
defendant company from making demands on them, and it was not until the liqui- 
dator sent repeated reminders to the Prothonotary, that on October 10, 1949, the 
plaintiffs were compelled to ask for and obtain leave of the Court to continue the suit 
against the liquidator. 

Reverting shortly again to the plaint, it is necessary to draw attention to the 
allegations in the plaint and the reliefs asked for. The first is, that on July 15 the 
first defendant company issued forms for applications to certain share-brokers with 
the intention that the said forms may be used by the members of the publie for 
applying, and that at that time the first defendant company had not filed the state- 
ment in lieu of prospectus with the Registrar of Companies. The second allegation 
is that the said statement in lieu of prospectus was altered and the statement in 
lieu of prospectus has not been properly filled up. The allegation against the 
directors as regards their misconduct subsequently are not germane to the issues 
raised before me, inasmuch as they bear on the question of injunction which was 
obtained by the plaintiffs. Then the prayers are as follows: First, that it may be 
declared that the said allotment of shares of the first defendant company to the 
plaintiffs and the said class of shareholders represented by them is invalid, or in the 
alternative, the said class of shareholders are entitled to avoid the same. Then 
prayer (b) asks that the names of the plaintiffs and the class of shareholders may 
be removed from the register of members of the first defendant Company, and asks 
for a consequential rectification of the share register of the first defendant company. 
Prayer (c) asks that the first defendant company be ordered and decreed to refund to 
the plaintiffs and to the said class of shareholders all the amounts respectively paid 
by them to the first defendant company. 

In the light of these allegations, a written statement was filed by the liquidator, 
inasmuch as leave was obtained to continue the suit against him. The contentions 
raised by the official liquidator are that the suit is bad for misjoinder of plaintiffs and 
causes of action. Alternatively, he contends that the plaintiffs are not entitled to 
file a representative suit. 

The official liquidator of the company admits that the capital structure of the 
company was altered as mentioned in the plaint. Thereaftér he states that the 
statement in lieu of prospectus was duly sent to the Registrar on September 3, but 
inasmuch as the amount of minimum subscription was not mentioned in that state- 
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ment, a new statement was filed on September 5, 1046. Paragraphs 13, 14 and 15 
of the plaint are traversed, and it is further contended that inasmuch as the winding 
up petition was filed on March 27 and the final order was made on February 9, 1949, 
the plaintiffs have no cause of action against the Official Liquidator and are not en; 
titled to maintain this suit. As regards the allotment of shares, it is said the plain- 
tiffs are estopped by laches and acquiescence from avoiding the contracts. 

Numerous issues were raised, namely, 16 issues, but themain issues are, issue 
No. I—whether the suit is bad for misjoinder of the plaintiffs and causes of action, 
issue No. 2—whether the plaintiffs are entitled to file & representative suit as 
alleged in paragraph 13 of the plaint, and issue No. 9 which runs as follows: 

Whether the plaintiffs and the class of shareholders are entitled to have their names 
removed from the register of members of the first defendant company, aa alleged in paragraph 
13 of the plaint ? 


During the course.of arguments, and as arguments shaped, it became necessary 
cele a further issue, which I have done, and which I will nominate as 8 (A), as 
follows : 

Whether the contravention of s. 96 (2) and s. 98 of the Indian Companies Act by the firat 
defendant company makes the contracts void in the eye of the law ? 

The evidence led in this suit consists mainly of documents exhibited, over which 
there is no controversy at all, and the plaintiffs have led the evidence of certain 
shareholders amongst the plaintiffs and certain brokers for the purpose of establishing 
their case. 

Before I deal with the issues as set out by me above, it is necessary in the light of the 
arguments advanced and the constructions placed on certain sections of the Indian 
Companies Act that I should refer to the relevant sections that are necessary for the 
purpose of dealing with the issues and the arguments advanced. Section 38 of the 

ian Companies Act refers to the rectification of the register of a joint stock com- 
pany, namely, where the name of any person is fraudulently or without sufficient 
cause entered in or omitted from the register, or where default is made or unneces- 
sary delay takes place in entering on the register the fact of any person having ceased 
to be a member, then, in either of these cases, parties may apply to the Court for 
rectification of the register. Under s. 83, it is mandatory for every company to 
maintain minutes of general meetings and of its directors and the same to be entered. 
in the books kept for the purpose. Under sub-s. (2) every such minute shall be evi- 
dence of the proceedings, and under sub-s. (3) until the contrary is proved, every 
general meeting shall be deemed to have been duly called and held and all proceedings 
had thereat to have been duly had and the proceedings deemed to be valid. In this 
connection, one must remember that under s. 240 of the same Act, where any com- 
pany is being wound up, all documents of the company and of the liquidators shall, 
as between the contributories of the company, be prima facie evidence of the truth 
of all matters purporting to be therein recorded. These sections indicate that 
certain presumptions have to be made that the documents are duly and properly 
entered, unless the contrary is shown, in other words, unless the plaintiffs prove to the 
contrary. The reason for that will be found in the following two sections, namely, 
8. 30 (2) whereunder every shareholder whose name is entered in the register of mem- 
bers shall be a member of the company. That is, he is a member until he proves 
otherwise. Under s. 40 of the Indian Companies Act, the register of members 
shall be prima facie evidence of any matters by this Act directed or authorised to be 
inserted therein. 

The other sections that bear directly on the issues involved in these proceedings 
are as follows :—s. 93 prescribes the specific requirements as regards the particulars 
of a prospectus where a prospectus is filed. Then comes the section which is most 
discussed in these proceedings, and that is, s. 96 (2) of the Indian Companies Aot, 
and it runs as follows :— 

“It shall not be lawful to issue any form of application for the shares in or debentures of a 
company unless the form is issued with a prospectus which complies with the requirements of 
section 93.” 

Then comes section 98 which deals with the obligations of a company where no pro- 
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spectus is issued, and it says that where no prospectus is issued, it shall not allot any 
of the shares, unless before the first allotment there has been filed with the Registrar 
& statement in lieu of prospectus signed by every person who is named therein as a 
director, or by his agent authorised in writing todo so containing the particulars. 
Section 101 refers to restrictions as to allotment, and it says that no allotment shall 
be made of any share capital of a company offered to the public, unless the minimum 
amount which is stated has been raised by the issue of share capital in order to provide 
the sums specified under sub-s. (2) has been 'subsoribed, and the sum of at least 5 
per cent. thereof has been paid to or received in cash by the company. 

Then comes s. 102, which talks of the fact thatan allotment made by & company to 

an applicant in contravention of the provisions of s. 98 and 101 shallibe voidable at 
the instance of the applicant within one month after the holding of the statutory meet- 
ing of the company. It may be noted here that at one time s. 102 only contained 
s. 101 as the section when non-compliance with which would make the contract 
voidable, and it was only in 1936 that s. 98 was included. So that prior to 1936 
the contravention of the provisions of 8. 98 was not dealt with under s. 102. 
- Before dealing with the issues in the suit, I may clear the ground by making certain 
observations which will shorten the discussion onthe different issues. It is apparent 
that it is nowhere alleged in the plaint that this contract, which is a voidable contract, 
has been avoided by the plaintiffs or any other members of the class of shareholders 
they represent by a due notice. As regards the invalidity of the allotment, no clear 
submissions appear, except that a reference is made in paragraph 5, that the state- 
ments in lieu of prospectus have not been properly filled up, and in paragraph 6, 
that the company made allotments between September 3 and September 5. 
It is further contended that the firat defendant company after the date of the said 
applications, materially altered its capital structure, and therefore, the statements 
in lieu of prospectus are materially incorrect. Thereafter, it is alleged, that the 
plaintiffs and the class of shareholders are therefore entitled to avoid the 
allotments and have their names removed, but it is nowhere pleaded that there has 
been any notice of recission of the contracts, which the plaintiffs are entitled to. In 
the prayers it is said that the allotment is invalid, or in the alternative, the share- 
holders are entitled to avoid the same. 

I may dispose of this first point by referring to the case of Blair Open Hearth Furnace 
Company, Limited, In ret, where it was laid down that where if a statement 
in lieu of prospectus has been filed and the Registrar has been given a certificate, 
the company can proceed to allotment notwithstanding that the statement contains 
misstatements and omissions. The meaning of s. 82 of the English Act is 
that where no prospectus is issued an applicant for shares shall be able to inspect 
some document having & similar object; and any applicant who applies for 
shares on the faith of a filed statement has the same individual right of recission 
in the case of misstatement or omission which he would have had if he had 
relied on & prospectus. The requirements of s. 82 about proceeding to an 
allotment are satisfied by the mere filing of the statement, whether the particulars 
are or are not sufficiently supplied and the allotment is not vitiated by their want of 
accuracy. I may say that in this case before me, all the allotments have been 
between September 3 and 9, and thereafter, and the statement was filed on 
September 3. Lord Cozens- Hardy M. R. in peine the judgment of he Court 
of Appeal i in construing the statute, remarked (p. 40 

..I think that when once astatement is left with the iet and has been filed by him, 
a statement not illusory, but a statement which in form, so far as the official oan see, is complete 
or reasonably complete—because I do not mean to say that every ‘i’ should be dotted and ‘t’ 
crossed, but substantially complete—when that has been done, the registrar bas no means of 
testing or examining or questioning the truth of the answers to those questions, and there is an 
end of the matter; the condition has been fulfilled which entitles the company to carry on the 
business, to exercise borrowing powers, and to allot shares.” 
He came to that conclusion, although dealing with the facts of the case, he remarked 
(p. 405): 


1 [1914] 1 Ch. 890. 
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*...X will not go through the inaourracy, to say the least, of the amount paid or intended to 
be paid to the promoters, because in my view that does not really affoot the decision in this case, 
but I cannot part with it without saying that I think this statement is as inaccurate and lacking 
in frankness and fullness as any such statement could very well be. But asa matter of form it is 
satisfactory ; it purports to be an answer to the various questions; it is signed by the proper 
people who were to sign it according to the Legislature; and that having been done, I cannot 
bring myself to believe that the effect of the Act of Parliament,.in the absence of any provision 
similar to that which is found in prospectus cases, is that the whole thing, the allotment of shares 
and everything done by the company, perhaps for years afterwards, should be absolutely null 
and void. I think that is not the effect of the statute.” 


He agreed with the view of Warrington J. and added (p. 400) : 

**, .-However wrong the answers in the statement may be, however careless, to use no stronger 
word, the directors may have been, that did not of itself and in the absence of any false representa- 
tion made to any individual applicant render all the allotments mere waste-paper of such a nature 
that no liability could be imposed upon the allottee.” 

The above reasoning is supported by the observations of Jessel M. R. in the 
Burgess’s case, ! where it has been held that a shareholder in à company, who has been, 
induced to apply for shares by fraudulent misrepresentations contained in the pro- 
moters’ prospectus, is not entitled after the winding up to rescind his contract to 
take the shares, even if the assets in the hands of the liquidators are sufficient to pay 
in the full the whole liabilities of the company together with the costs of the winding 
up. The observations of Jessel M. R. during the arguments of counsel are pertinent, 
where he remarked (p. 509) : 

“The doctrine is that after the company is wound up it ceases to exist, and recission is im- 
possible. There are then only creditora end co-contributories and no company, and that is the 
moaning of Lord Cairns’ observations in Houldsworth v. Otty of Glasgow Bankt." 


This case adopted this proposition by relying upon the conclusion of Lord Cairns in the 
case of Tennent v. Otly of Glasgow Bank®, where Lord Cairns observed (p. 621) : 

“| , 3t is too late, after winding-up has commenced, to rescind a contract for shares on the 
ground of fraud. This, no doubt, is on the grounds stated by the Lord President, that innocent 
third parties have acquired rights which would be defeated by rescission.” 


In these circumstances, Mr. Khambatta on behalf of the plaintiffs was unable to 
press the question that there was any avoidance of the contract, or that this was a 
voidable contract avoided by the plaintiffs at any stage, and not having pressed that, 
he proceeded to base his arguments mainly on the construction of s. 96 (2) of the 
Indian Companies Act. This is the issue round which the main controversy bet- 
ween the two parties has revolved, and I shall come to it directly, but before doing so, 
I may point out certain facts on which the plaintiffs rely. First of all, they rely 
on. this, that in reading this section one must remember that according to the plain- 
tiffs these forms were issued by the company prior to the filing of the statement in 
lieu of prospectus, and contrary to the provisions of s. 96, for which they rely on this, 
that the statement in lieu of prospectus is delivered on September 3 and taken on 
file on September 7. I have dy indicated the inacuracy of this statement in the 
light of the evidence of the Registrar, but it is, however, contended that the forms of 
applications were issued on July 15, 1946, and they were issued to the public by the 
company, and that on one of the statements in lieu of prospectus, instead of there 
being the signature of Sir Allagappa Chettiar, there is the rubber stamp of Sir 
Allagappa Chettiar's signature. This latter point would fall under s. 98, and would 
infringe only s. 98, which would in turn make the contract voidable under s. 102. But 
as I have indicated above, there are no grounds for showing that any of the plaintiffs, 
or any member of the class of shareholders represented by them, has in fact rescinded 
the contract within a month after the statutory meeting of the company was held, 
so that the only point now before me is whether these application forms were issued 
by the Company prior to the filing of the statement in lieu of prospectus, and contrary 
to the provisions of s. 96 of the Indian Companies Act. It is on this point that a 
considerable body of oral evidence was led by the plaintiffs. Before referring to the 
evidence, one must turn to the averments in this connection. To my mind, there is 


1 (1880) 15 Ch. D. 507. 8 (1879) 4 App. Cas. 615, 
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no averment to the effect that these application forms were issued by the company 
or by any authority vested for that purpose by the company in any officer under any 
particular resolution. The plaint itself says as follows:—On or about July 15, 
1946, the first defendant company issued printed forms of application for shares to 
certain brokers X Y 7 with the intention that the said forms may be used by the 
members of the public for applying for shares, and that these application forms were 
issued before the statement in lieu of prospectus was filed. There is no clear allega- 
tion that these were issued by the company to the public. For this purpose, several 
witnesses were examined, and I shall very shortly deal with their evidence. The 
first is witness Chimanlal Patni. He seid that the company was going to issue only 
ordinary shares. He says that he did receive certificates from the company in con- 
nection with the 250 shares, and adds, “As far as I know the capital structure of the 
company was not changed thereafter.” I may state at once that every share certi- 
ficate bears on the face of it the change of the capital structure of the company, 
and nobody has challenged that. This was done by a special resolution of July 20, 
1946, long prior to the issue of the certificates which on the face of them show the 
capital structure of the company. The witness was unable to produce the allot- 
ment letter sent tohim. This is the evidence of the 11th plaintiff in the suit. Then 
came the first plaintiff in the suit, one Mansukhlal Vora. He said that he asked his 
broker Lallbhai to get shares, as the defendant company was inviting subscriptions 
and that Lallbhai told him that the public was subscribing to the shares of this 
company and he should do so, if he desired. He could not produce the share certi- 
ficates, because he said he did not get any, and had not applied for any as there was 
trouble in connection with the Company. He says that he has filed a suit to recover 
his moneys, and he did not attend the meeting of the shareholders of the company 
as a shareholder, but as a member of the publio, and he is asking for nothing else, 
except recovery of his moneys. This is important to bear in mind when one goes to 
the issues as regards the representative nature of the suit and as regards the multi- 
plicity of parties and causes of action. 

Then comes the most important plaintiff, Murzban Commissariat. He was much 
more emphatic and tothe point. He said that he was introduced to one Natverlal 
Dalal, a sharebroker by a mututal friend and that sharebroker told him that he had 
been engaged by the first defendant company to distribute forms of applications for 
shares. This broker has not been. called to corroborate the statement of the plaintiff. 
This is the whole of his evidence germane to the issues in these proceedings. 

Then comes one Rasiklal Somabhai Vakil, who is a sharebroker trading in the name 
of Lalbhai Hirachand, and his evidence is relied upon with great emphasis by the 
plaintiffs. He says that he was employed to have the shares of the Jupiter Airways 
subscribed from amongst his clients by the Company itself, and the Company had 
supplied him with printed application forms, and that he was paid his brokerage. 
He had to admit that other brokers who also obtained subscriptions to the shares 
were paid exactly the same commission, and that is in accordance with the practice 
in Dalal Street, and all brokers would put their names in stamp on the applications 
sent through them. Then in further examination, he had to retrace this by saying 
that the brokers employed by the Company would get a quarter per cent. more than 
the others. He admitted that there was a share mania, and that in those days 
olients obliged brokers by putting business in the hands of brokers. It is important 
to note that he was asked in cross-examination who on behalf of the company gave 
him the application forms, and he said, he could not remember that, and if he ran 
short of forms, he could get them from any other broker, and supply them to any 
other broker who ran short of the forms. He said he was engaged on behalf of the 
Jupiter Airways by Sir Allagappa Chettiar. This is the strongest evidence the 
plaintiffs could rely upon. The last witness is the broker Bhogilal Vithalji Bhansali. 
I did not like this witness’s demeanour in the witness box at all. He had come deli- 
berately to put forward & certain case and for an obvious reason. He said in July 
1946 Sir Allagappa Chettiar had met him, whose sub-broker he was, and gave him 
information and also gave him certain forms saying that the witness should obtain sub- 
scription from among his clientele. Out of the 112 applications, he said he knew only 
18 personally, but this witness had himself subscribed to 1000 shares in his own name, 
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1000 shares in the name of his wife and 900 shares in the name of a third party, 
making in all 2000 shares. He said he had not received the share certificates as he 
had not paid anything more than the application moneys. He has filed a suit against 
this company for his brokerage and obtained an ew parte decree. He said he had met 
Sir Allagappa Chettiar’s sub-broker Balu Chettiar who assured him that in spite of the 
allotment and the notice of the call, his moneys would be returned. 

Now, taking this evidence at its highest, what does it come to * Does it come to 
this that the company had in fact issued application forms to the public? The 
highest is that Sir Allagappa Chettiar distributed these forms to certain brokers 
for obtaining subscription "from their clients”. There is no evidence before me that 
the company had issued any circular in this connection to the public, and no re- 
solution has been produced to show that such forms were issued by the company. 
Nor is there any advertisement produced before me showing any invitation for appli- 
cations from the public, as it would be normal for & company to do. The fact that 
the brokers were koen and some of the clients were keen in purchasing these shares 
as soon as they could, and the fact that the brokers come into possession of the appli- 
cation formas, does not lead to the inference that there was a public invitation by the 
issuing of these application forms by the company. The burden is heavily on the 
plaintiffs, and to my mind, they have failed to discharge this burden. On the facts 
themselves, therefore, it cannot be said that the company had issued any invitation 
to the public. 

Now, taking issue No. 8 (A) first, it has been argued by Mr. Khambatta that in- 
asmuch as s. 96 (2) says that it is not lawful to issue any form of application for shares 
unless it is issued with the prospectus complying with the requirements of s. 93, and 
any person aots in contravention ofthe provisions of this sub-section, is liable to afine. 
Therefore, the issuing of these forms makes the contract void, inasmuch as s. 96 
contemplates a counterpart of what follows, namely, allotment, and that,if the first 
part, namely, the offer itself is illegal or not lawful, it is in essence absent, and the 
sequel to it cannot follow, namely, any allotment or acceptance of the offer, namely 
the offer being unlawful, it must not be divorced from what follows, namely, a con- 
tract by allotment, and, therefore, there is no contract, and, in other words, the 
contract is void. The answer to that depends on the construction of this section 
together with a reading of the other relevant sections: Section 96, as it stands, 
makes the issuing of such a form prior to the issuing of a prospectus, and in compliance 
with the requirements of s. 93, not lawful. Then it imposes a certain penalty on a ' 
person who acts in contravention of the provisions. It must be remembered that 
this section is headed “Management and Administration”, Part IV of the Act, and it 
is & provision for the regulation of the procedure of issuing shares by a company. 
It has no bearing on an act of an outsider or a third party, and the only consequence 
this section contemplates is a penalty on the offending official. In this connection 
one may look at ss. 98 and 101. Section 98 contemplates obligations of companies 
where no prospectus is issued at all, and s. 101 refers to restrictions as to allot- 
ment. Now, in connection with this section, s. 98 clearly contemplates a 
position where the company allote shares or debentures without issuing a prospectus, 
and s. 101 also lays down that there shall be no allotment of any share capital of the 
company offered to the public, unless certain conditions are complied with. None- 
theless, under s. 102 of the Indian Companies Aot, itis said, when an allot- 
mentis made by the company to an applicant in contravention of this provision, 
that contract shall be voidable at the instance of the applicant within one month 
after the statutory meeting of the company is held and not later. A contract is 
concluded between the applicant and the company by the tender. of the application 
and allotment of the shares. Therefore, it is clear that & contract can be made al- 
though the company has not issued a prospectus and in contravention of the express 
provisions of s. 98. The fact that the Legislature talks of a voidable contract clearly 
shows there is a contract that/can be completed despite the provisions of ss. 98 
and 101. The Legislature has not included s. 96 in s. 102, and it is argued 
by Mr. Khambatta on this basis that it is not included, because the contract is deamed 
to be void, in other words, no contract between the parties. I cannot accept this ' 
reasoning, because s. 96 itself basno application whatever tothe formation of a con- 
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tract. The application forms may be issued before any prospectus is out, or before 
any statement in lieu of prospectus is filed, and they may not be used at all by any 
party, and yet the offence wculd be committed within the provisions of s. 96. On 
the other hend no application forms may be issued by the compariy, and yet the offer 
may be made by a ‘party on @ piece of paper or a note paper. I see nothing in the 
provisions of the Act which would prevent-a contract being formed by such an appli- 
cation being made before the issue of a prospectus, or the filing of the statement, and 
acceptance thereof after the filing of the statement. Therefore, to my mind, s. 96 is 
only a provision for the due compliance with certain conditions to be observed 
by the management in floating a public limited company, and has no bearmg on the 
conttectual relationship between the intending shareholder and the company. The 
offer is accompanied by allotment moneys which is the consideration, and under s. 
23, every agreement of which the object or consideration ‘is unlawfal is void, but 
there i is no question here of the object or consideration per se being unlawful at all, 
and unless the Legislature in express terms restricts the freedom of contract, a con- 
tract which is valid and complies with the provisions of the Indian Contract Act 
is a completed and a legal contract. In these circumstances, T am unable to accept 
the contention of Mr. Khambatta thats. 96 (2), if infringed, makes the contract bet- 
ween a shareholder and a company unlawful. In fact such a construction would 

, lead to axi absurd position, because if this were held to be so, and if the company had 
issued application forms contrary to s. 96, and sub uently the promoters came to 
realise that they had issued these forms prior to the filing of the statement in lieu of 
prospectus, and the contract was void, they would also be entitled to rest their rights 
on this, and if they found that the coal mine they were dealing with became a'gold 
mine, they could contend that there is no contract'in existénce and the shareholders 
had no rights. This is an instance at one extreme.. On the other hand, if the com- 
pany was a successful company and this defect was found, a shareholder who wants 
to waive any irregularity in a good investment company would not be able td do so, 
because, if the contract is void, he has no contractual rights whatever against that 
company. In these circumstances, I am not prepared to accept, that on a proper 
construction of this section by implication, the Legislature intended that contracts 
entered into through application forms issued before the filing of the prospectus, 
invalidated any contract with the company, and that there was no acceptance of 
the offer on the allotment of the shares. 


This disposes of issue No. 8(4) which is the most important issue in these proceed- 
ings and on the same considerations issue No. 9 is also disposed of. 

The only two other issues which remain for consideration areissues Nos. 1 and 2. In 
connection with issue No. 1 it is obvious that there is not the same claim made by 
the parties, because the dates of allotment and the dates of call moneys, apart from 
the dates of application, would distinguish one shareholder’s case from another, 
namely, whether the application was after the filing of the statement or before. 
The dates of allotment would also be different, and the payment of call moneys 
would also be different. In these circumstance, inasmuch as I have held that the 
contract is a valid contract, and may be & voidable one ar not, the question in each 
case would raise the question of laches and acquiescence, in other words, estoppel 
in connection with each of the parties, and, therefore, the efficacy of each contract 
would depend upon different facts and different conduct of parties, vis-a-vis the 
company, and the ponduct of the company qua each shareholder. Besides it would 
raise the question on the nature of the objection taken by the shareholder, and 
whether that shareholder had waived it or not. In those circumstances, clearly 
to my mind, a glance at exh’ H will show that the factsof each case would have to 
be differently approached and analysed, and, therefore, this is not a suit which can 
be brought under the provision of O. I, r. 1. The same reasoning applies as regards 
the second issue, namely, the question of a representative suit under O. I, r. 8, 
Identical interest cannot possibly be pleaded, and different considerations would 
apply to each of the plaintiffs, apart from the other shareholders, as appearing from 
exh. H. In fact, in certain cases, there are transferees, (see exts. 5 and 6), and, there- 
fore, how can the plaintiffs’ relief be applicable or allowed w the transferees? In 
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fact, it is apparent that another suit is pending by certain shareholders, which was 
on my board immediately after this suit, and for a similar relief. 

In considering the questions under issues Nos. land 2, I put it to Mr. Khambatta 
how a Court could at all pass a monetary decree where there are different parties 
with different claims? I can understand where there is one general declaration 
alone in which all the plaintiffs are interested. But where there is a money decree, 
how could the Court pass a decree which could be drawn up by the Prothonotary 
giving monetary relief to each of the shareholders, unless a claim, which is a liqui- 
dated claim, is placed before the Conrb, and the only answer that Mr. Khambatta 
could make to this was that that was a serious difficulty which may be met by reference 
to the Commissioner for Taking Accounts. ) 

There is only one further point which may be referred to, and which I have al- 
ready referred to shortly, and which I may refer to again, namely, as regards the 
change in capital structure. I have already referred to the resolution of July 20, 
exh. F, which was duly filed, but & referenceto exh. O may also be made, and in these 
circumstances, to my mind, there is no substance in this allegation. The capital 
structure was changed at the end of July 1946, and the share scrips issued on Decem- 
ber 3, 1946, clearly indicate on the face of them what the capital structure of the 
company was, and there is no evidence whatever before the Court that any single 


shareholder lodged any protest against that position. 
The suit stands dismissed with costs. The costs of the suit to include the costs 
of the notice of motion and the chamber summons. Interim injunction to stand 


dissolved. > 


Attorneys for plaintiffs: F. S. Parekh & Co. 


Susi dismissed. 


Attorneys for defendants: Tyabji, Dahyabhai & Co. 


" ^ 


Before Mr. Justice Tendolkar. 
KANTILAL.MANILAL PAREKH v. RANCHHODDAS K. BHATT.* 
Bombay Securities Gontract Oontrol Act (Bom. VIII of 1926) Secs. 5,6{—Natwe Share db Stock 
Brokers’ Association, Bombay, Rule 859tt—Broker authorised by constituent to enter into 
transaction in ‘accordance with rules of Association—Contract held void by High Court under 
Act—Contract whether merely void or unlawful— Whether broker entitled to indemnity from 


consittuent. 


_A constituent authorised his broker to enter into certain share transactions in accordance 
with the rules made by the Native Share & Stook Brokers’ Association, Bombay. Sub- 
sequently by virtue of a decision of a division bench of the High Court these contracts were 


* Decided, July 20, 1951. O. O. J. Buit 
No. 3505 of 1947. 

+ The sections run as follows: 

5. Rule. (1) A stock-exchange subject 
to the sanction of the Provincial Government 
may make and may from time to time add to, 
vary or rescind rules for the regulation and 


control of transactions in securities (other than - 


ready delivery contracts). " 

(2) In particular, and, without prejudice 
to the generality of the foregoing power, 
such rules may provide for :— 
. (a) the government of the stock-exchange 
by a governing body and the constitution of 
‘such governing body ; v 
. (b) the powers and duties of the governing 
body and the manner rn which ita business shall 
be transacted ; 

(c) the fixing of a soale of charges ; 

(d) the making, settling and closing of 


(e) the exercise of emergency powers in the 
case of corners ; 

(f) the regulation of dealings by members for 
their own account; and 

(g) the settlement of disputea arising bet- 


weon members and the punishment of default- 


ing members. E 
(3) Rules made by a stook-exchange under 
sub-secbion (1) be published in the 


Official Gazete one month before they are 
sanctioned by the Provincial Government and 
shall again be published after sanction. 

6. Contracts not made subject to rules to be 
void. Every contract for the purchase or sale of 
securities. other than a ready delivery contract, 
entered mto after & date to bò notifled in this 
behalf by the Provincial Government shall be 
void, unless the same id made subject to and 
in accordance with the rules duly sanctioned 
under section 5 and every auch contract shall 
be void unleas the same is made between 
members or through a member of a recognised 
Stook-exohange ; and no claim shall be allow- 
ed in any Civil Court for the recovery of any 
commission, brokerage, feo or reward in respect ` 
of any such contract. 

tt The rule is as under: 

“Contracts other than ready delivery con- 
tracts shall not be made or transacted within 
or without the ring.” 
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held to be void under the Bombay Securities Contract Control Act, 1925. On the question 
whether the broker was entitled to an indemnity from his constituent :— 

Held, that although the contracts were void, they were nob unlawful under the Act and the 
broker was, therefore, entitled to be indemnified ; and 

Held, further, that in any case in which a broker could prove that he had in fact paid any 
amounts to a third party on behalf of the constituent, he was entitled to be indemnified by 
the constituent. 

Coats, Son, and Oo. v. Pacey! and Madhubat PIE Ghandi v. Dhunj$ Ohhaganial,* 
referred to. 

Onn Kantilal (plaintiff) employed Ranchhoddas (defendant), who was a member 
and certified sharebroker of the Bombay Native Share & Stock Brokers’ Association, 
to effect certain transactions on the stock exchange according to its rules and regula- 
tions. The plaintiff filed the present suit against the defendant on October 31, 
1947, claiming from him in respect of these transactions the sum of Rs. 8,059-3.3. 
The defendant on May 24, 1048, put in a counter-claim of Rs. 10,191-3-3. 

Tendolkar J. transferred the suit to the City Civil Court as the suit was below 
Rs. 10,000 and his Lordship had no jurisdiction to deal with it. His Lordship, 
however, proceeded to deal with the counter-claim. 


R. M. Hathi, with B. J. Kapadia, for the plaintiff. 
M. L. Maneksha, with N. A. Mody, for the defendant. 


TENDOLKAR J. This was a suit filed by a constituent against à share-broker 
claiming a certain sum of money as due from the share-broker in respect of transac- 
tions effected by the broker on behalf of the plaintiff on the Bombay Stock Exchange. 
The defendant put in a counter-claim claiming & large sum of money as due to him 
and stating that the plaintiff had merely forestalled him by filing a suit. As the 
claim in the suit was below Rs. 10,000, I had no furisdiotion to deal with it and the 
suit stands transferred to the City Civil Court. 8, however, the counter-claim ex- 
céeds that amount, I have jurisdiction to deal with it and have proceeded to do so. 

Now, the question that arises in this counter-claim (and also in several other suits 
which are on my board and which have been filed by brokers against their consti- 
tuents) is whether, assuming that the contracts entered into by the brokers on behalf 
of their constituents were void, the brokers are entitled to an indemnity from their 
constituents. 

Now, the contracts in suit were effected under a set of rules entitled ‘‘ Additional 
Rules for Ready Delivery Contracts" which were made by the Native Share and 
-Stock Brokers’ Association and came into force on October 4, 1946. At that date 
there were in pxistence a set of rules for forward contracts which had been duly 
sanctioned by the Local Government; but the Association by a new rule (r. 369) ' 
provided that contracts other than ready delivery contracts shall not be made within 
or. without the ring, with the result that so far as the association was concerned, 
rules for forward delivery contracts were suspended or kept in abeyance for the time 
being ; and the only transactions that were authorised were theso called ready. delivery 
contracts under the rules which came into force on October 4, 1946. In & judgment 
of a Division Bench of this High Court, to which I was a party, in Goolbas Hormasjt 
v. Jugalkishore?, it was held that the contracts which were described as ready de- 
livery contracts under these rules were in fact forward contracts, and as they had 
not been made in accordance with the rules for forward contracts sanctioned by the 
Local Governinent, they were void. We were then dealing with an arbitration 
clause in a contract note rendered by a-:broker to a constituent; and we also held 
that the contract note the form for which was prescribed by the new rules was itself 
invalid inasmuch as the contract note should have been in the form prescribed for 
the forward delivery contract. AJl the contracts in the counterclaim before me 
are contracts which have been effected under the ready delivery contract rules. 
Therefore, by virtue of the decision of the Division Bench they are all void contracts, 


1 (1892) 8 T. L. R. 474. 1939, decided by Beaumont C. J., and B. J. 
2 (1939) O. C. J. Suit No. 995 of 1938, Wadia J., on April 8, 1940 (Unrep.). 
decided by Kania J., on November 16, 1939, 8 (1951) 63 m L. R. 870. 


"confirmed on appeal, 0. C. J. ee No. 89 of 
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The only question that survives for determination is whether the broker is none- 
theless entitled to an indemnity from his constituent. 

Now, before a broker can be entitled to an indemnity, he must of necessity establish 
that he had done something in pursuance of his employment as an agent. It is 
urged by Mr. Hathi, who appears for the constituent, that he employed the broker 
for the purpose of effecting transactions in accordance with the rules made by the 
Native Biers & Stock Brokers’ Association, and if he entered into any contracts 
which-were not in accordance with such rules, the broker has done noact in pursuance 


of the employment of agency and he can have no claim against the constituent. ' 


His contention is that there were a set of rules sanctioned by the Local Government 
for forward delivery contracts. The rules fot ready delivery contracts did not re- 
quire the sanction of Government. The contracts in suit could quite obviously 
have been effected validly under the rules for forward delivery contracts, while 
they were effected in fact invalidly under the rules for ready delivery contracts. 
He urges that where a broker is employed to put through a transaction, it is implicit 
in that employment that the transaction should be put through in a valid manner 
and not in such a manner as to render the transaction invalid. For this proposition 
he has relied on the case of Coats, Son, and Co. v. Pacey!. There & stock broker filed 
a suit against his constituent on ‘an indemnity for the price of twenty shares of a 
certain bank which he had purchased on behalf of the constituent. Now, under 
what was known as the Leeman's Act it was obligatory that the numbers of bank 
shares should be set out in the contract; but the stock exchange had studiously 


disregarded this provision of Leeman’s Act and entered into contracts without. 


mentioning the numbers of such shares. The jury found that the constituent had 
not authorised the broker to contract for unnumbered shares. Esher M. R. in his 
judgment stated (p. 475): 


**, , "The order here was to purchage 20 sharea in the English Bank of the River Plate. That 


order was given by the authority of the defendant. The meanmg of that order was that the 
plaintiffs should make a binding contract for the purchase of the bank sbares. That was the 
meaning of the order unless something were proved to the contrary. The jury found that the 
defendant did not know that the shares to be purchased would be unnumbered shares, and she 
did not know that the broker would teke the order to mean that he was to buy unnumbered 
shares. The natural meaning of the order was that the broker was to make a valid contract, 
not a void contract." 

Fry L. J. who concurred observed as follows (p. 475) : 

“The, authority was to purchase certain bank shares. Leeman’s Act provided that a 
contract for the sale or transfer of bank shares should be null and void to all intents and purposes 
unless the numbers of the shares were specified in the contract. Was the authority given to the 
plaintiffs to make a valid or a void contract ? Was it an authority to make a real contract or no 
contract at all? Prima facis it was to make areal contract. It was said that the evidence showed 
that the order was to make a-void contract, because in the previous transactions the numbers of 
bank shares were not specified in the contract note. That evidence came to nothing. The fact 
that the numbers were not on the contract note did not show that they were not specified in the 
contract itself. That, therefore, was no evidence in support of that view. The order accordingly 
was to make a valid contract.” 3 


Lopez L. J. also observed that the authority given to the plaintiffs was to purchase 
numbered shares and to make a valid contraét, not an invalid one. This case is 


no doubt an authority for the proposition that if it is open tothe agent to enter into, 


a valid contract or a void contract, the principal must be deemed to have authorised 
.him to enter into a valid contract. Quite obviously in this case it was open to the 
stock broker to mention the’ numbers in the contract if he so chose. But the observa- 
tions that. I have set out, above themselves indicate that it would be open to a 
constituent to authorise the agent ‘to enter into a void contract; and if he did so, 
he would be bound to indemnify the agent if he had entered into any such contract. 
Now, in the case before me, it is admitted that all transactions were to be entered 
into in accordance with the rules of the Native Share & Stock Brokers Association. 
Therefore. the constituent must be deemed to have had notice of what the rules 
were, and he must, therefore, of necessity have had notice of r. 359 which in terms 


1 (1892) 8 T. L. R. 474. 
^ D 


4 
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provided that no contracts other than ready delivery contracts under the rules 
which came into force on October 4, 1946, could be effected. ‘That being so, in 
my opinion the constituent had authorised the broker to enter into contracts under 
these rules; and if subsequently such contracts turned outto be void, it is nob open 
to the constituent to say that he had authorised the broker only to enter into & 
valid contract. 


That brings me to the question as to’whether an agent is entitled to an indemnity 
if he enters into a void contract on behalf of his principal with a third party. The 
position in law appears to be well-settled. The question as to whether an agent is 
entitled to an indemnity or not depends upon whether the contract was merely 
void om whether it was unlawful. If the contract was unlawful, there can be no 
indemnity; but if the contract was merelyevoid, then there is an indemnity. In 
an orted judgment delivered by Kania J. (as he then was) in Madhubhai 
Amthalal Ghandhi v. Dhunjt Chhaganlal he was dealing with the case of a broker 
' who had entered into transactions in cotton under the Rules of the Mahajan Associa- 

- tion which were held to be.void. The broker sued to enforce his right of indemnity ' 
against his constituent. The learned Judge in dealing with this right observed 
a8 follows (p. 220 of the judgment file) : ' 

**,, .'The only cage int which the right to indemnity did not arise was when the direction was 

to do an illegal or an unlawful act. On the principle of there being no agency in respect of an 
illegal or unlawful act, in such cases the right to indemnity does not naturally exist: In a.case 
where the resulting transaction was merely void the right to indemnity clearly existe and has been. 
held to be so. The decision in SAibho Mal v. Lachman Das? is clear on the point. In Parakh 
Govardhanbhas Haribhai v. Ransordas Dulabhdhas,* the point decided was the same and that decison 
still holds good, so far as our Courts are concerned. Under the circumstances even if the transac- 
tions effected by the defendant in pursuance of the plaintiff’s instructions being under the rules 
of the Mahajan Association Ltd. are held to be void, the right to indemnity exists...” 
The matter went to the Appeal Court and the décision of the learned Judge was 
confirmed by Beaumont C. J. and B. J. Wadia J. on April8, 1940. The question, 
therefore, to determine is whether the contracts which the Division Bench has held 
to be void are illegal or merely void. Now, it must be observed that the words “ illegal ”’ 
and “void” are often loosely used as synonymous terms even by lawyers, jurists 
and sometimes Judges. None the less, for the purposes of the present discussion 
it is essential to distinguish between what is illegal and what is merely void. All 
unlawful or illegal agreements are void ; but all void agreements are not necessarily 
illegal. Ft is often difficult to determine whether an agreement which is void is or 18 
not also illegal. But a long line of cases in England enables one to deduce certain ' 
principles for the purpose of determining whether a contract or agreement is merely 
void. or is illegal. Sir Fredrick Pollock in his Principles of Contract (13th edn.) 
after reviewing a number of cases lays down the following propositions (p. 276) : 

“When conditions are prescribed by statute for the conduct of any particular business or 
profession, and such conditions are not observed, agreements made in the course of such business 
or profession—... i 

(6) are void if it appears by the context that the object of the legislature in imposing the 
condition was the maintenance of public order or safety or tho protection of tha persons dealing 
with those on Whom the condition is imposed : : 

(J) are vald if no specific penalty is attached to the specific transaction, and if it appears that 
the condition was imposed for merely administrative purposes,... : 

(h) Where no penalty is imposed, and the intention of the legislature appears to be simply 
that the agreement 18 not to be enforced, thexe neither the agreement itself nor the performance 
of ıt is to be treated aa unlawful for any purpose.” 

Now, turning to the provisions of the Bombay Securities Contract Coktrol Act, 
1925, the preamble states that it is an Act to regulate and control certain contracts 
for the ‘purchase and sale of security, the important point to note being that it is 
not an Act to prohibit contracts. Section 5 provides that a stock exchange may 
make rules with the sanction of the Governor-General for transactions in securities, 


1 (1989) O. C. J. Surt No. 995 of 1988, J. Wadia J., on April 8, 1940 (Unrep.). 
declded by Kania J., on November 16, 1939, 2 (1901)T. L. R. 23 AIL 165. 
confirmed on appeal, O. O. J. Appeal No. 39 8 (1875) 12 B. H. C. R. 61. 
of 1939, decided by Beaumont Ü. J., and B. 


, 
. 
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and s. 6 provides that every contract for the purchase or sale of securities other 
than ready delivery contracts shall be void unless the same is made subject to and 
im accordance with the rules duly sanctioned. The section further provides that 
no claim shall be allowed’ in any civil Court for the recovery of any commission, 
brokerage, fee or reward in respect of any such contract. The operative part of 
this section brings about two results: One is that contracts which are not in accord- 
ance with the rules are void and the other is that a broker shall not be entitled to 
claim any commission, brokerage, fee, or reward in respect of any such contract. 
It is plain that no penalty is imposed for entering into a contract contrary to the 
rules or not in accordance with the rules; all that is done is that such a contract 
cannot be enforced, it bemg void. This, in my opinion, clearly falls within the ratio 
(h) which I have set out above from Pollock. I cannot read the Act as prohibiting 
the entering into of a contract except in accordance with the rules. . Hathi 
has further urged that the contracts in suit are in any event unlawful, because if 
allowed they would defeat the provisions of the Bombay Securities Contract Control 
Act, 1925. Now, as I have pointed out, the provisions ofthis Act only bring about 
two consequences: (1) that a contract not in accordance with the rules is void and 
(2) no claim by & broker for his commission, etc. shall be allowed. Even if the con- 
tract is held to be lawful, I do not see how it can defeat the provisions of the 
law. A claim for commission, etc. would still remain within the ban of s. 6 and 
would not be sustainable and the contract itself would be void. I am, therefore, of 
the opinion that although these contracts are void, they are not unlawful; dnd in 
any case in which a broker can prove that he has in fact paid any amounts to a third 
party on behalf of the constituents, he is entitled to be indemnified by the constituent. 

Of course, it is quite plain that he shall not be entitled to any commission, brokerage, 
fee or reward in respect of any such transaction. 

Pur Contam. Counter-claim referred to the Commissioner to ascertain what 
amount, if any, the plaintiff to the counter-claim paid to third parties through the 
clearing house or otherwise in*respect of transactions entered into by him under 
instructions from the defendant to the counter-claim. Costs and further directions 
reserved. 

Order accordingly. 

Attorneys for plaintiff : Tatna & Co. 

Attorneys for defendant: M atubhat, Jamietram «& Madan. 


CRIMINAL APPELLATE. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Vyas. 
THE STATE v. JAYANTILAL GOVINDDAS.* 

Bombay Prevention of Gambling Act (Bom. IV of 1887), Sec. 12(a)—Hvtdence of punter accompanied. 
by panch witness—Punter’s evidence that he gave marked currency note to accused for laying 
bet —Panch witness supporting evidence and stating that recording of bet done on slip by accused 
—Whether evidence adduced sufficient to prove charge under Act. 

"Two accused persons who were alleged to be receiving bets on American futures were charged 
with committing an offence of gaming in a publie place, an offence under s. 12(a) of the 
Bombay Prevention of Gambling Act, 1887, and there was before the Court evidence of a 
punter and a panch witness. The punter gave evidence to the effect that he was given a 
marked two rupee note by the police and waa instructed to go to acoused No, 1 and lay a 
bet of Rs. 2 on Bombay 7, and that he accordingly went up to accused No. 1 and offered 
the bet on Bombay 7. The evidence of the panch witness was to the effect that he had 
accompanied the punter, that the punter had gone up to accused No. 1, that accused No. Z 
was also present there, that the punter had given the marked two rupee note to aooused 
No. 1 and had asked accused No. 1 to lay it as a bet on Bombay 7, that the ourrency note 
was accepted by accused No. 1 and that thereafter the recording of the bet was done by accused 

* Decided, March 11, 1952. Criminal Ap- Sessions Judge, Ahmedabad, reversing the 
peal No. 116 of 1952, by the oe oe an order passed by 8. O. Vasa, 5th "Additional 

Order of &equittal passed Vakil, City Magistrate, Ahmedabad. 


"follows: On November 15, 1950, Police Sub-Inspector Mishrikhan Pathan attached . 
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No. 2 on a slip exh. 1-C. On the question whether the evidence adduced against the accused 
was sufficient for the purpose of proving a charge of gaming in publio against them :— 
Held, that the evidence of the punter and the panch witness waa satisfactorily corroborated, 
not only by the find of the marked currency note from the possession of accused. No. 1 but 
also by the slip exh. 1-0, and that, therefore, the evidence adduced was sufficient to establish 
the offence against the accused. 
Emperor v. Harilal! and Emperor v. Hormasdydr Irani? distinguished. 
State v. Shivaji Vaganjt,! referred to. 

Tum facts appear in the judgment. 

K. S. Daundkar, Assistant Government Pleager, for’ the State. 

Purshottam Trikumdas, with Arun H. Mehta, for the accused. 


Vyas J. This is an appeal by the State of Bombay against an order of acquittal 
passed by the learned Sessions Judge, Ahmedabad, in favour of the original accused 
persons Jayantilal Govinddas and Chimanlal Vrijlal who were prosecuted for an offence 
under s. 12, cl. (a), of the Bombay Prevention of Gambling Act, 1887 (Bom. IV of 
1887), and convicted and sentenced by the learned Fifth Additional City Magistrate, 
Ahmedabad. 

Shortly stated, the facts of the case which gave rise to this prosecution were as 


to the Astodia Police Chowkey received information that accused No. 1 Jayantilal 
Govinddas was receiving bets on American futures near Adarsh Hindu Hotel situated 
not far from the entrance to Sankdi Sheri. On receiving that information, the 
Sub-Inspector called the punter and the ‘panchas andin the presence of the panch 
searched the person of the punter and gave a marked two rupee note bearing No. 17-37 
925751 to him. The punter was thereafter instructed by the Sub-Inspector to 
go to accused No. 1 and lay a bet of Rs. 2 on Bombay 7. Accordingly the 
punter accompanied by the panch witness Ramchandra Chhotuji went in advance. 
They were followed by the Sub-Inspector and the other panch Mohamed Sharif Musaji. 
The punter went up to accused No. 1 and offered a bet of Rs. 2 on Bombay 7. 
Accused No. 1 accepted the bet and received the two rupee note from the punter. 
The recording of this bet was done by accused No. 2 who was present near accused 
No. 1 on that occasion. After the bet was thus offered and accepted and recorded, 
& signal was given and the raid was effected by the police in the presence of the 
panchas. As the result of thg raid, the marked two rupee note was found with 
accused No. 1 whereas the slip exh. 1-C on which the bet which was offered by the 
punter was recorded by accused No. 2 was found with acoused No. 2. On these 
facts both the accused were prosecuted for an offence under s. 12, cl. (a), of the 
Bombay Prevention of Gambling Act, in the Court of the Fifth Additional City 
Magistrate, Ahmedabad. The learned Magistrate, on a careful consideration of the 
evidence of the punter and the panch and algo of the slip exh. 1-C, came to the con- 
clusion that the evidence adduced by the prosecution was “quite natural and probable 
and believable” and that the offence with which the accused were charged was brought 
home to them. Accordingly he convicted both the accused and sentenced each 
one of them to suffer one month’s rigorous imprisonment and pay a fine of Rs. 200 
or in default to sufter one month’s further rigorous imprisonment. 

On appeal the learned Sessions Judge relying on & decision of this Court in Emperor 


. v. Hanial* came to the conclusion that the evidence adduced against the accused in 


this case was not sufficient for the purpose of proving a charge of gaming in public 


. 


against them and accordingly acquitted the accused. In the view of the learned | 


Sessions Judge, who followed Emperor v. Harilal, the punter was a police agent and 

the position was not improved by making & panch witness accompany the punter. 

In his view the find of à marked two rupee note from the possession of accused 

No. 1 was also not an incriminating circumstance by itself. In respect of the slip 
exh. 1-C, this is how the learned Judge dealt with it : 

* No one has tried to explain what ia betting in American futures and what Bombay 7 is. 

1 (1937) 39 Bom. L. R. i by Bavdekar and Dixit JJ., on November 28, 


2 (1947) 60 Bom. L. R. 163. 1950 (Unrep.). 
3 (1950) Crim. Ref. No. 98 of 1960, decided 4 (1937) 39 Bom. L. R. 613. 


1 
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The slip does not bear the name of the accused. The figures 2 and 7 are in themselves harmless. 
They are accompanied by a X which is not explainable. No one has stepped into the witness 
box to show from his long experiencé of gambling at Ahmedabad that the alıp is a Satta Slip. '" 
For these reasons, he came to the conclusion that the conviction of the accused could 
not be sustained. In other words, relying upon the case of Emperor v. Harilal he 
reversed the order of conviction and sentence passed upon the appellants before him 
by the learned Magistrate and ordered them to be acquitted and discharged. 

Now, Mr. Daundkar appearing for the State of Bombay in this appeal has drawn 
our attention to a decision of the division bench of this Court in State tate v. Shivaji 
Vaganji! in which Mr. Justice Dixit made the following observations: 

“ Bir John Beaumont in Emperor v. Harilal? took the view that the punter's evidence cannot 
be corroborated merely by the finding of a marked coin upon the person of the accused. That 
principle has been modified in a subsequent decision of this Court in Emperor v. Hormazdyar Irans. 


‘Now, in oases relating to gambling no hard and fast rale can ‘be leid down as regards the nature 


, 


of the corroboration required in order to accept the story of the punter; each case must depend 
upon its own facta.” — ' 

Now, it is to be noted that Emperor v. Harilal was & case of conviction under s. 5 
of the Bombay Prevention of Gambling Act and therein a question arose whether 


a presumption arising under s. 7 of the Aot could or could not be drawn. It was . 


in that connection that the learned Chief Justice made these observations (p. 615): 

..But at the same time & charge of gambling like any other crimmal charge must be 
proved by the prosecution by proper evidence, and one cannot fail to note that a false charge 
of gambling is one very easy to frame. I have said in a gredt many of these cases that these 
police agents are not only accomplices, but are also. unreliable witnesses, because they are generally 
paid by results. It is always in their interest to secure a conviction in the hope of getting a part 
of the fine which may be imposed. ‘The evidence of a police agent in these cases must always 
be corroborated before it can be acted upon. I do not think that the case is improved by providing 
the police agent with a companion and calling him a panch, as was done in this case, The finding 
of the marked currency note is not by itself sufficient to justify the convictions.” ^" 


And désling with the slips upon which the prosecution was relyiig as betting 
slips, the learned Chief Justice went on to say (p. 815): 


. Those slips have now been translated, and they are by themselves quite unintelligible. 
They certainly do not purport to be records of gambling transactions. It appears, however, that 
the Police Sub-Inspeotor went into the witness-box and stated that in his view, based on experience 
in other oases, these slips were instruments of gaming. He®suggested apparently that slip B 
should be construed in such a way that the first entry, which is Rs. 20 of Kaku, amounts to the 
record of a bet of Ra. 2on mandi by a man named Kaku ; though there is nothing wesierets in 
the slip itself to suggest that that is its meaning. ” 


In other words, the learned Chief Justice came to the conclusion that on iis evidence 
as it stood, it was not proved that the slips were satta slips. Now, there is no doubt . 


that the above mentioned observations in Emperor v. Harilal were modified by 
this Court in its decision in Emperor v. Hormazdyar Irani? in which it was pointed 
out that for drawing a presumption under s. 7 of the Bombay Prevention of Gambling 
Act it was not necessary that the things seized must be proved to be instruments of 
gaming. Itwas pointed out thatit would be sufficient if there were reasonable grounds, 

in the particular circumstances of each case, for suspecting that the things seized 
were instruments of gaming. To that extent clearly, therefore, the observations 
which were made by the learned Chief Justice in Emperor v. Harilal were modified in the 


_later decision of thisCourt. It is to be noted, however, that both theabove mentioned 


cages were cases of convictions under s. b of the Bombay Prevention of Gambling 
Aot in which a question definitely arose whether a presumption should or should not 
be drawn under 8. 7 of the Act. In other words, in those cases a question arose 
whether & person's mere presence at à certain place under certain circumstances was 
to be made penal or not. The case before us, however, is entirely different. This 
is a case in which two persons aré charged with committing an offence of gaming in 


a publie place, an offence under s. 12, cl. (a), of the Act, and there is before the Court. 


1 (1950) Crim. Ref. No. 93 of 1950, decided 2 (1987) 39 Bom. L. R. 618. 
by Bavdekar and Dixit JJ., on November 28, 8 (1947) 50 Bom. L. R. 168. 
1950 (Unrep). ` S 


— 
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the évidence of the punter Bahadursing and the panch Ramchandra. The punter 
has given evidence to the effeot that he was given a marked two rupee note and was 
instructed to go to accused No. 1 and lay a bet of Rs. 2 on Bombay 7 and that he 
accordingly went up to accused No. 1 and offered the said bet on Bombay 7. The 
evidence of the panch witness is to the effect that he had accompanied the punter, 

that the punter had gone up to accused No. 1, that acoused No. 2 was also present 
there, that he (punter) had given:the marked two rupee note to accused No. 1 and 
had asked him (accused No. 1) to lay it as a bet on Bombay 7, that the said marked 
currency note was accepted by accused No. 1 and that thereafter the recording of 
the bet was done by accused No. 2. Both these witnesses were present before the 
learned Magistrate and they impressed him well, so much 80 that the learned Magistrate 
observed that the evidence adduced by the prosecution “ was quite natural, probable 
and believable " and was sufficient to establish the offence against both the accused. 

In our view, in this case the evidence of the punter and the panch is satisfactorily 
corroborated, not only by the find of the marked currency note from the possession 
of accused No. 1 but also by the slip exh. 1-0. It is certainly true that the mere find 
of marked moneys from the possession of a person is not an incriminating circumstance 
by itself, and in this case ft there had been no further evidence than merely the evi- 
dence to show that the marked currency note'was found from the posséssion of 
accused No. 1, it could not have been interpreted as an incriminating circumstance 
against accused No. 1. But there is before us the positive evidence of the panch 
Ramchandra from which it is clear that this currency note was given to accused No. 1 
for laying a bet on Bombay 7. In other words, accused No. 1, according to the 
evidence, did not come innocently in possession of this marked two rupee note. It 
was accepted by him as a het to be put on Bombay 7. -Then there is the slip exh. 1-C, 
and if we turn to this slip, we find that the last entry upon it reads: “ 2)'7 +”. 
It is true that the name of the punter is not to be found in this entry, but then we 
have to consider the total effect of the evidence on record in regard to this'entry. 
The entry itself is the last one, as we just said, on. this particular slip of paper. If 
we turn to the panch witness Ramchandra, it would appear that the punter was the 
last person to have gone to accused No. 1 and accused No. 2 for offering a bet. As 
soon as the bet was offered to accused No. 1 and noted by accused No. 2, a signal 
was given out and the raid was effected. Therefore, there is no doubt that the punter 
was the very last person to have gone up to the accused and his was the very last 
bet: which was ‘accepted by the accused. In fact, the panoh has clearly told us 
that the bet which was offered by the punter was noted by accused No. 2. In these 
circumstances, the writing ' 2) 7 --" must only mean that the bet of Rs. 2 was 
laid on the figure 7. In the particular circumstances mentioned above, we do not 
attach any importance to the fact that the name of the punter was not noted in the 
entry. As the learned Magistrate has observed, the persons who indulge in such 
activities are generally shrewd and they take careto conceal thetrue nature of their 
operations. In Emperor v. Harilal, to which we have referred already above, there 
is nothing to show what precisely was the evidence which was given by that parti- 
cular punter. There is nothing to show whether he was a habitual punter or not, 
and merely because in the case before us the panch witness accompanied the punter, 
we do not think that there is sufficient justification in that circumstance.to discard 
or discredit the evidence of the panch witness. In our view, the learned Magistrate 
was quite right in acting upon the évidence of the punter and the panch, corroborated 
as it was by the find of the marked currency note of the value of Rs. 2 from the posses- 
sion of accused No. 1 and by the slip exh. 1-C which, in our opinion, contained a 
record of the bet which was laid by the punter with accused No. 1. 

Mr. Purshottam for the appallants has drawn our attention to what he calls a 
serious discrepancy between the panchnamsa and the evidence of the panch 
witness. If we turn to the panchnama, we find that the marked currency note 
was initialled and given over to the punter at the police chowky, and if we turn 
to the evidence of the panch witness, we find that he said that the handing over of 
the marked note was dòne not in the police chowky but in a street. From this the 
suggestion of Mr. Purshottam is that the evidence which the panch witness has 
given about the handing over of the partioular currency note in a street is 
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false. We are not prepared to accept this contention of Mr. Purshottam. In our 
view, the panch witness made & mistake in his evidence in stating that the marked 
note was handed over to the punter in a public street. 

The next submission made by Mr. Purshottam before us was that the statements 
of the accused persons were not properly recorded by the learned Magistrate and 
no specific questions were put to accused No. 1 and accused No. 2 in regard to the 
marked currency note and the slip exh. 1-C respectively. If we turn to the record, 
we find that this is what the learned Magistrate asked the accused : 


“ Q.—The complaint is explained. Do you plead guilty ? 


No. 1. . 
A.—No Bir, I have not committed any offence. 

No. 2. 
A.—TI have not committed any offence. 
Q.—Do you want to say anything more ? b 


A.—No. 1. I do not know anything in the matter. I was talking with two of my friends. 2- 
3 persons came and told me that P. B. I. was calling me and I inquired when I was told that he 
would tell me at the chowky. I went to Astodia Chowky and then false case was made against me. 
Nothing was found from me exoept money.... 

Accu&ed No. 2. 

I was going by the way and the police was making ‘ Doda Dodi’ and I was caught and taken 
saying that I was called by the P. 8. I. and was taken to the Police Chowky and the case was 
made against.me. I have no defence to give. ” 


Now, there is no doubt that the learned Magistrate did ask both the accused persons 
whether they wanted to say anything in the matter after they had heard the entire 
evidence against them. It must have been clear to accuged No. 1 thatithe bulk 
of the evidence whioh was recorded against him showed that he was approached 
by the punter, and the punter had given him & marked two.rupee note and had 
asked him to lay a bet of Rs. 2 on Bombay 7. He was also well aware of the fact 
that the allegation made against him was that the self-same two rupee note was 
found from his possession during the raid. Similarly, accused No. 2 also knew 
well that the evidence against him was that after the bet was offered by the punter 
to accused No. 1, the recording of that het was done by himself. In these circumstances 
we are of the view that no illegality, error or irregularity was committed by the learned 
Magistrate in recording statements in the manner in which he did. i 
The result, therefore, is that the appeal must be allowed and the order of acquittal 
p by the learned Sessions Judge must be reversed and the order passed by the 
earned Magistrate must be restored. Both accused Nos. 1and 2 are convicted 
of an offence under s. 12, ol. (a),of the Bombay Prevention of Gambling Act, and 
each one of them is sentenced to suffer one month's rigorous imprisomnent and 
pay a fine of Rs. 200 or in default to suffer one month's further rigorous imprisonment. 


Appeal allowed. 


——— —Á 
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Before Mr. Justice Bavdekar and Mr. Justice Vyas. 
PRANJIVANDAS SUNDERJI v. THE STATE OF BOMBAY.* 


Indian Penal Code (Act XLV of 1860), Sec. 486—Selling goods marked with counterfeit trade mark— 
Accused not taking reasonable precautions against committing offence and having reason to 
suspect genuineness of mark—Plea of accused that “ otherwise he had acted innocently ”, 
whether sustainable—"' Innocently ", meaning of. 

The accused was prosecuted for an offence under s. 486 of the Indian Penal Code, 1860, 
for selling goods marked with a counterfeit trade mark. It was found that the accused when 
he sold the goods had not taken all reasonable precautions against committing the offence 
and that he had reason to suspect the genuineness of the mark upon the goods sold by him. 
The accused had, however, from the first disclosed the party from whom he had purchased 
the goods. It was contended by the accused that his case came within the proviso contained 
in 8. 480(c) of the Code and he was, therefore, not liable under the section :— 

Held, that the word '' innocently " in s. 486 (c) of the Indian Penal Code did not mean 
“ without any intention to defraud ” but meant “ without any intention to do the act which 
was forbidden by the statute ”; 

that as no enquiries which ought to have been made by the accused were made by him 
and he had reason to suspect the genuineness of the trade mark, 1t could not be said that 
there was absence of any intention on his part to do the act which was forbidden by the 
statute; and + 

that, therefore, the act of the accused did not fall within the meaning of the words “ that 
“otherwise he had acted innocently ” in s. 486(c) of the Code. 

Allard v. Selfridge & Co.,1 followed. 
Slatcher v. George Mence Smith! and Stone v. Burn,* referred to. 

There is no such thing from the legal point of view as gross negligence. Negligence is 
the breach of duty to take proper care and once there is a breach of that duty, it does nob 

. make any difference from the legal point of view how gross or how small that breach is. 


Toorat Broadhurst Lee & Co., England (complainants), who were the 
holders of a registered trade mark '' Tootal ”, were, under this mark, manufactur- 
ing and exporting to Indian markets large quantities of articles of clothing including 
woven undervests. Rallis (India), Ltd., Bombay, were the sole distributors of 
the products of the complainants and one Billimoria was a broker of Rallis in respect 
of the Tootal goods. 


On August 1, 1950, Billimoria informed the solicitors of the complainants, who 
held a general power-of-attorney on behalf of the complainants, that certain vests 
bearing the word “ Tootal ”, which were not the genuine goods of the complainants, 
were being sold by Bipinchandra & Co., which was managed by Pranjivandas 
Sundarji (accused). Bilimoria was then asked by the complainants to purchase 
some undervests from the accused’s shop, and on August 3, 1950, be purchased 18 
undervests in three boxes for Rs. 40-3-6. 


On August 18, 1950, a search warrant’ was obtained and the es shop was 
raided and 13 boxes of undervests which had on them a label “ Tootal " or “ Tootel ” 
were seized. 


The accused along with his partners was prosecuted for offences under ss. 482 and 
486 of the Indian Penal Code. The accused was convicted of an offence under s. 486 
of the Code and sentenced to undergo simple imprisonment for three months and 
to pay & fine of Rs. 1,000. The partners of the accused were acquitted. 


The accused appealed to the High Court. 


` Purshotam Tricumdas, with C. K. Shah and O. C. Vaidya, for the appellant. 
K. S. Daundkar, Assistant Government Pleader, for the State. 
E. B. Ghaswala, with Craigie, Blunt d» Caroe, for the complainant. 


* Decided, June 20, 1952. Criminal Appeal 1 [1925] 1 K. B. 129. 
No. 179 of 1952, from conviction and sentence 2 [1951] 2 AU E. R. 388. 
passed by K. J. Khambata, Ohief Presidency 8 [1911] 1 K. B. 927. 

agistrate, Bombay. s 


7906 0 ' THE BOMBAY LAW REPORTER. |vor. zzv. 


BAVDEKAR J. The appellant has been convicted by the learned Chief Presidency 
Magistrate, Bombay, of an offence under s. 486 of the Indian Penal Code and has been 
sentenced to. undergo simple imprisonment for three months and to pay a fine of 
Rs. 1,000, in default simple imprisonment for three months. 

Most of the facts in this case are not in dispute. It appears from the evidence 
that Messrs. Tootal Broadhurst Lee & Co. are the holders of a registered trade mark 
* Tootal ’ and they have been manufacturing and selling with this trade mark among 
others woven undervests in the Indian market up to 1944. They seem to have 
stopped sending out these goods to India afterwards; but there was some evidence 

thab in the year 1948 some English company in Bombay had imported a few under- 


vests of Messrs. Tootal Broadhurst Lee & Co. It is not in dispute that the appellant . 


in the present case purchased from one Popatlal Ghelabhai & Co., respectable 
wholesale merchants of Bombay, undervests in boxes of six and these undervests 
were not manufactured by Tootal Broadhurst Lee & Co., and yet they bore either 
the trade mark ‘Tootal’ itself, er sometimes the mark *'Tootel'. The boxes in 
which the appellant purchased these undervests from Popatlal Ghelabhai & Co. 
bore the mark ‘Tootel’. When Rallis, who are the agents in India of Messrs. Tootal 
Broadhurst Lee & Co., came to know that such undervests were being sold in the 
market, they sent one Billimoria to purchase from the appellant’s shop undervests, 
and he purchased 18 undervests in three boxes for a sun of Rs. 40-3-6, the approxi- 
mate sale price of the undervests being Rs. 26 per dozen. A Warrant was then 


LI 


obtained, and on-August 18, 1950, Sub-Inspector Mehta raided the shop.of the appel- - 


lant in the company of Billimoria and one D'Sa and secured 13 boxes of different 
sizes containing undervests which had got a label upon them ‘ Tootal' or ‘ Tootel ’. 
The appellant and the other partners of the firm "m then pr rosecuted for offences 
under ss. 482 and 486 of the Indian Penal Code. The appellant is the person who 
manages actually the business of the shop and was convicted of an offence under s. 486; 
but the other partners were acquitted, and we will not be concerned with them in 
the present Mies 

The principal defence ofthe appellant was that he had purchased the goods from 
& reputable like Popatlal Ghelabhai & Co., who are importers of all kinds of 
hosiery ; that he had sold these articles at only a "small profit; that he paid Popatlal 
Ghelabhai & Co. cash for what he had purchased ; that after the raid he straight- 
away disclosed his purchase from Messrs. Popatlal Ghelabhai & Co. and that in the 
circumstances his case falls either under cls. (a) and (b) of s. 486, or if it does not fall 
under them, under cl (c): Now, it does not appear in this case that there was, as 
a matter of fact, any demand in writing made upon the appellant by Tootal 
Broadhurst Lee & Co. to give all the information in his power with respect to the 
persons from whom he obtained the undervests; but the appellant from the first 
seems to have disclosed that he had obtained these goods from Messrs. Popatlal 
- - Ghelabhai & Co, and that he had obtained them from them has now been proved 
beyond a shadow of doubt. In our view, therefore, in case the appellant can show 
that he had taken all reasonable precautions against committing an offence against 
the section, and that he had at the time of the commission of the alleged offence no 
reason to suspect the genuineness of the mark upon the vests, his case will come within 
the exception referred to in cls, (a) and (b). We are not prepared to accept, however, 
in the first instance, the contention that the appellant in this case had no reason 
- to suspect the genuineness of the mark at the time when he sold the goods to 
Mr. Billimoria and when he was found in possession thereof for the purpose of trade. 
It is not in dispute that the appellant has been for a number of years in the hosiery 
trade. The appellant, as & matter of fact, was for a number of years a servant in 
Messrs. Popatlal Ghelabhai & Co., from whom in this case he has purchased the 
undervests in question. He has left ther now and has got an SERO PE business 
of hisown ; but experience in service with a firm like Messrs. Popatlal Ghelabhai & Co. 
would naturally make the appellant conversant with the fact that there was a trade 


mark like ‘ Tootal 'and goods of good quality were sold by someone under that trade, 


. mark. It is no doubt true that it appears from the evidence that even though ties 
and other things made by Messrs. Tootal Broadhurst Lee & Co., and bearing the 
trade mark ‘ Todtal' are being sold in India at the moment, since 1944 speaking 


ma 
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generally, undervests manufactured by them and bearing trade mark ‘ Tootal' have 
not been imported in Indis. It further appears doubtful whether, as a matter 
of fact, Messrs. Tootal Broadhurst Lee & Co. have ever manufactured or sold under 
the trade mark ‘Tootal’ any knitted undervests at all. One of the witnesses 
who was examined in the case on behalf of the prosecution itself said that so far as 
his knowledge went Messrs. Tootal & Co. were selling cotton vestsbearing the trade 
mark ' Tootal', but they were woven vests and not knitted veste. But that does 
not alter the fact that considering the status of the appellant who himself is a small 
wholesaler and had served in the shop of a big wholesaler, it would not be reasonable 
to expect that he would not know that goods of good quality were being sold by 
someone under the trade mark ' Tootal'. It is true that in this case the appellant 
has purchased from Messrs. Popatlal Ghelabhai & Co. the undervests found with 
him and sold by him. It does not appear that he paid for them anything but the : 
market price; nor does it appear that he has made any very great profit. But 
these things are not very material for the purpose of the offence under the section. 


. It is obvious that if this Court were to hold it innocent for anybody to sell under 


the trade mark ‘ Tootal' goods not manufactured by or sold by Tootal Broadhurst 
& Co., provided only he sold them at & proper price and at a reasonable profit, huge 
profits could be made by persons who would be thus enabled to sell articles bearing 
a well-known: trade mark. It would appear besides that when it is pointed out 
that the appellant has purchased the goods from a big importing firm, whose repute 
we have no reason to doubt, everything which could be said in favour of the appellant 
has been said. As I have already mentioned, the boxes in which the goods secured 
from the shop of the appellant were kept bore on the outside the mark ‘ Tootel’. 
Some of the goods inside also bore the same mark. Mr. Purshottam,"*who appears 


' on behalf of the appellant, says that the appellant is a Gujarati trader; that he has 


signed his written statement in Gujarati, and that he may not even be 
knowing English. But in our view the prosecution had led evidence of the descrip- 
tion of the mark upon the articles obviously with a view to making out that anyone 
who can read English would notice the attempt to imitate the correct trade mark. 
It seems to us clear that the goods did not bear the same trade mark always ; some- 
times they bore the trade mark ' Tootal’; sometimes they bore the mark ‘ Tootel ’. 
The goods bear also other marks, which were not genuine, for example, ‘Made in 
English ’, and in case it was the case of the appellant, upon whom the burden was, 
once the prosecution had brought the case under the opening words of s: 486 that 
he did not know English, he had to state and to lead evidence to that effect. If he 
had done so, the prosecution might have been in a position perhaps to show that 
notwithstanding what the appellant stated, he knew English well enough in order 
to make out the difference between ‘Tootal’ and ‘Tootel’. Besides, as I have 
already mentioned, there was a difference between what was upon the labels on the 


undervests to be found inside the boxes. Mr. Purshottam who appears on behalf .' 


of the appellant says that the appellant is a wholesaler and he may perhaps not have : 
any reason to examine closely the inside of the boxes. That may be conceded. 
But there was a difference in a very large number of cases between what was to be 
found inside and what was to be found on the outside of the boxes, and it is difficult 
to understand that even & wholesaler would never have tried to look inside what 
was in the box. The customer would ordinarily want to inspect what was inside 
the boxes and we do nob understand that during the time when the appellant was 
selling the boxes he had never got any opportunity to discover for himself that even 
though the outside bore the mark ‘ Tootel’, the inside was different. The point is 
that whenever &nyone proposes to counterfeit & trade mark, he does not counterfeit 
the trade mark wholly. Some difference is kept, and whenever therefore a man in 
the position.of the appellant found that when ie wantéd to purchase Tootal under- 
vests he was given articles upon the boxes in which they were sold there was a de- 
scription not ‘ T'ootal? but ‘ Tootel ’, he would be put upon an inquiry as to whether 
the goods were really speaking vests which were manufactured by the owner of the 
trade mark ‘ Tootal ', much more so when the labels on the undervests were different. 
He would then be expected to make inquiries from Messrs. Popatlal Ghelabhai & Co.; 
as to whether the goods were as a matter of fact the goods of the owners of the trade 
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mark * Tootal' and, as a matter of fact, in our view he could make inquiries further 


also from whoever the owner of the trade mark would be, which it should not have | 


been very difficult for the appellant to find in no case. But the matter 
does not even rest there. The goods were purchased by the appellant at a price of 
something like Rs. 26 per dozen. There was evidence led as to what the price of 
Tootal undervests, which were woven, would be; but there was no evidence led 
as to what would be the price of any foreign knitted underveste. We would be 
surprised if even knitted foreign undervests could be purchased at the rate of Rs: 26 
per dozen, considering the difference in prices between similar indigenous articles 
and imported ones. The burden in this case was upon the appellant to show, as 
I have already mentioned, that his case fell within cls. (a) and (b) or cl. (c) of s. 486, 
and in case it was the appellant’s case that he had no reason to suspect that the goods 
. were not of ‘ Tootal', the owners of the trade mark, we would have expected him 
to lead some evidence if Tootals were not manufacturing knitted undervests, what 
the price of foreign knitted undervests of the same quality would be. There has 
got a large import duty to be ‘paid in such cases, and obviously therefore when the 
appellant failed to lead evidence, the inference must be that he had no hopes what- 
soever of being able to show that even if there were manufactured by a company 
of the position of Mesars. Tootal Broadhurst Lee & Co., knitted undervests of the 
‘quality which have been sold by the appellant, their selling price in India would not 
be materially different from Rs. 26 per dozen. In these circumstances, we are not 
prepared to say that at the time when the appellant sold the articles, he had taken 
all reasonable precautions against committing an offence under s. 486 or that he 
had no reason to suspect the genumeness of the mark. ! 

There wae a further point made on behalf of the prosecution, and that' was that 


the appellant said at the tıme when the Sub-Inspector searched the place that the ' 


goods were manufactured in Caleutta, though they actually bore a tab saying that 
they were made in England. This evidence is attacked on behalf of the appellant, 
and we think rightly, because it proceeds upon the word of Messrs. D’Sa and Billimoria, 
both of whom are admittedly interested in Messrs. Tootal Broadhurst Lee & Co., 
who are the prosecutors in this case within the meaning of that word as used in 
8.486. It has got to be remembered further that these words are supposed to have 
been used at a time when three persons visited the shop of the appellant, one of whom 
was independent. That was Sub-Inspector Mehta, and he says nothing whatsoever 
about this conversation between the appellant on the one hand and Messrs. D’Sa 
and Billimoria on the other. When the witnesses were asked about this, they said 
that this conversation took place when Mehta had left in order to bring the panchas. 
On the other hand, Sub-Inspector Mehta makes no reference whatsoever to having 
left the shop at the time when panchas were wanted, and he contented himself by 
saying that he had sent for them. If nothing had turned upon it, it would be an 
ordinary discrepancy. But when the appellant is supposed to have said something 
which, according to the prosecution, was so important and it is not mentioned by 
the Sub-Inspector, the discrepancy cannot be brushed aside; and that is especially 
so because as I have already said, Messrs. D’Sa and Billimori& are interested in 


Messrs. Tootal Broadhurst Lee & Co. We are not prepared to accept, therefore, . 


the contention that the appellant used these words. But even apart from that, the 
appellant had failed to prove that his case is covered by cls. (a) and (b). We do not 
think that he is entitled to an acquittal because of the provisions of those sub-clauses 
of s. 486. 

Mr. Purshottam, who appears on behalf of the appellant, says that in that case 
he would argue that the appellant’s case comes within ol. (c), which says “ that 
otherwise he had acted innocently,” and according to him this clause applies to 
those cases in which either there was no demand made, or, in the alternative, & 
' demand might have been made and complied with, but the case otherwise comes 
under cl. (c) though the provisions of ol. (æ) are not satisfied. Whenever similar 
words have been used in English enactments, the Courts have not felt it necessary 
to state what exactly their scope is and we do not think that we should make an 
‘attempt to define the scope of sub-cl. (c). But one thing which is quite clear is that 
in the first instance it is not as if the prosecution has got to prove that the appellant 
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non-innocently committed a breach of s. 480. That would obviously be reading as 
_ if the burden of proving the accused’s guilt was laid upon the prosecution, though 
under cl. (c) of s. 486 the burden of proving innocence is laid upon the defence. But 
Mr. Purshottam says that even if that is so, there may be a case in which the appellant 
fails to prove that he has failed to take reasonable precautions against committing 
an offence against this section, he may fail to prove that he had at the time of the 
commission of the alleged offence no reason to suspect the genuineness of the mark 
and yet nevertheless if he was under the mistaken belief that the goods were of 
Measrs. Tootal Broadhurst Lee & Co., then in that case he will be protected under 
cl. (c) of s. 486 of the Indian Penal Code. Now, the words ‘ that otherwise he had 
acted innocently ' have been the subject of interpretation in England in a number 
-of cases. They will be found quoted in the judgment of the King’s Bench in Slatcher 
v. George Mence Smith, and the view which these cases have taken of these words 
is that the words have application where the accused “had acted inadvertently or 
under a misapprehension or mistake of fact.” The words have also been the subject 
of interpretation in two cases in India, one in Allahabad and one in Nagpur; but 
they do not afford much help upon the interpretation of the section. In our view, 
however, there is no reason whatsoever for departing from the interpretation which 
has been put upon these words by a long line of rulings, the first of which goes back. 
to 1911, Stone v. Burn*. Mr. Purshottam on behalf of the appellant argues that 
even if that view is correct, if the appellant oan show that he still believed, though 
erroneously, the goods to be of Messrs. Tootal & Co., in that casehis client is entitled 
to an acquittal, notwithstanding the fact that the Court comes to the conclusion 
that he had not taken reasonable precautions or that he had, at the time of the 
commission of the alleged offence, reason to suspect the genuineness of the mark. 
In éffect, the argument is that there.may be a negligence which would make the 
appellant civilly liable; for making him criminally liable, negligence is not sufficient, 
and what is necessary is either gross negligence or a guilty state of mind, in the sense 
that there was an intention in the appellant to defraud.. Now, the question of 
mens rea in similar cases was raised in England, and it has been pointed out that 
in such cases the mens rea for the statute is not the same as in cases where the pro- 
-secution had to show & particular state of mind. It was sufficient to show in such 
& case mens rea in the sense that there was an intention on the part of the accused . 
to do the act forbidden by the section. But upon the question as to whether even 
though there may be reason to suspect the genuineness of the mark, an erroneous 
belief that the goods were of Messrs. Tootal Broadhurst Lee & Co., would afford 
sufficient defence to the appellant, the case of Allard v. Selfridge & Co. may be cited. 
It was held in that case that where the defendant tried to take up a defence in 
ro (a) and (b) of a similar enactment, failure to take the precautions led, in the 
t instance, to the defence of absence of reason to suspect the genuineness of the 
trade description being impracticable. But that was not the only result of the failure 
to take proas. (he other result was that the defence in para. (c) could not be 
taken. As Lord Hewart, C. J., mentioned in his judgment (p. 134): 

“| , Here there was a failure to take all reasonable precautions, and therefore the defence, 
based upon the absence of reason to suspect the genuineness of the trade desoription, was impraoti- 
cable. What then was the defence raised ? It was that in some way, other than that referred 
to in para. (a), the respondente had acted innocently. They sought to show that although reason- 
able precautions had not been taken, there was nevertheless no reason to suspeab the genuineness 
of the trade description. The argument involves reading the words of para. (a) not as they 
appear m the statute but as if they were, ‘ Having taken or not taken, as the case may be, all 
reasonable precautions against committing an offence he had at that time no reason to suspect 
the geniumeness of the trade description’ ; which seems to me to be nonsense. ” 

In another portion of his judgment, he remarked (p. 136) : 

'** ,.. Ilt is unnecessary to inquire how much is involved in the words in para. (c) ‘ otherwise 
he had acted mnocently,’ but it is quite obvious when one looks at.the great variety of trang- 
actions, acts or states contemplated by s. 2, sub-s, 2, that in different circumstances different 
facta may afford a defence under that heading. This at least is clear, that where the term ' he 
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had acted innocently’ is qualified by the word ‘ otherwise * thé innocence: which is spoken of 
' cannot be a fragment of what is already referred to in paras. (a) and (b). " 


In this cáse, not only there was a failure to take reasonable precautions, but in our i 


view circumstances of'the case were such that the appellant had reason to suspect 
the genuineness of the mark upon the goods which he sold. sIb is impossible to 
accept, therefore, that his act fell within the meaning of the words “ that otherwise 
he had acted innocently " in para. (c) of the section. : 

It is true that the statute uses the word ‘innocently ’, but as has been pointed 
out again in Allard v. Selfridge & Co., ‘innocently ' in this section does not mean 
‘without any intention to defraud’. * Innocently ' means ‘ without any intention 
to do the act which was forbidden by the. statute.’ What the statute forbids is 


the selling or keeping for sale of an article which has got upon it a counterfeit trade’ 


mark without making enquiries and without having any reason to suspect the genuine- 
ness of its trade mark. If, therefore, no enquiries which ought to have been made 
are made and there ig reason to suspect the genuineness of the trade mark, it cannot 
be said that there is absence of any intention to do the act which was forbidden 
' by the statute. 

Nor do we see what gross negligence has got to do in this particular case. The 
statute requires taking of precautions, and if precautions are not taken, that is an 
infringement of the statute if subsequently it is found that the article which was 
sold or kept for sale bore & counterfeit trade mark. That is apart from the fact 
which has repeatedly been pointed out that really speaking there is no such thing 
from the legal point of view as gross negligence. Negligence is the breach of duty 
to take proper care, and once there is a breach of that duty, it does not make any 
difference from the legal point of view how gross or how small that breach is. 

The appellant was, therefore, rightly convicted. Considering that in this case 
the Pim had purchased the goods from a reputable firm, it does not appear to 
us that a substantive sentence of imprisonment is necessary. That is especially 
80, because it does appear that at the commencement the prosecutor himself 
had made some attempt to come to a settlement of the case; but the attempts 


fell through for reasons which it would not be necessary to give in the present judg- 


ment. We, therefore, set aside the sentence of substantive imprisonment 
upon the appellant and confirm the sentence of fine. Sentence in defaplt of payment 
of fine will also remain. The order of compensation will also remain. 


Conviction and sentence modified. 


CRIMINAL REFERENCE. 


. Before Mr. Justice Dixit and Mr. Justice Chainans. 
SURAT BOROUGH MUNICIPALITY v. NAGINDAS MAGANLAL.* 
Uriminal Procedure Code (Act V of 1898), Secs. 263, 264, 860, 364, 865—Summary trial—Hvidence 
partly recorded by Magistrate and notes of evidence made part of record of case-—Magistrate 
succeeded by another Magistrate—Succeeding Magistrate deciding case on evidence recorded 
by hts predecessor and evidence partly recorded by himeelf—Legality of procedure. 

When in a summary trial under s. 268 of the Criminal Procedure Code, 1898, the evidence 
has been recorded partly by one Magistrate who has taken notes of evidence and made them 
part of the record of the case and when that Magistrate is succeeded by another Magistrate, 
the successor can decide the oaad on the evidence partly recorded by his predecessor and 
partly recorded by himself. 

Emperor v. Chimanlal! In re Tippanna,? Satish Chandra Müra’ v. Manmatha Nath 
Mitra,? Emperor v. Mantu Tiwari, Hmperor v. Hemandas* and Emperor v. Durgaprasad,’ 
referred to. . ‘ 


* Decided, October 10, 1961. Crimnal Re- 8 (1920) I. L. R. 48 Cal. 280 
ference No. 104 of 1951, made by V. R. Shah, 4 (1926) I. L. R. 49 AIL. 261 
Additional Seasions Judge, Surat. 5 [1936] A. I. R. Sind 40. 

1 (1927) 29 Bom. L. R. 710. 6 A. I. R. Nag. 289 


2 (1933) 36 Bom. L. R. 212. 
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Tux Food Inspector of the Surat Municipality went to one Nagindas’s (accused) 
milk shop at Surat and purchased some milk from him. On analysis by the Public 
. Analyst of the Municipality it was found to be adulterated with water. The acoused 

ibm thereupon prosecuted under s. 4(1)(b) of the Bombay Prevention of Adulteration 

ot, 1025. 

When the trial of the accused commenced, Mr.J. B. Solomon was the Stipendiary 
Magistrate and he commenced the trial in a summary manner. Mr. Solomon heard 
the evidence of the complainant and took the statement of the accused. Thereafter 
he was transferred and Mr. S.B. Patel who succeeded him continued the summary 
trial where it was left by Mr. Solomon and recorded the evidence of the defence 
witnesses. 

Mr. Patel convicted the accused under s. 4(7)(b) of the Act and sentenced him to 
pay a fine of Rs. 50, in default to suffer simple imprisonment for fifteen days. 

The accused made an application in revision before the Sessions Court, Surat, 

. contending inier alia that the Magistrate Mr. Patel was not competent to continue 
the case from the stage where it was left by Mr. Solomon and, therefore, the conviction 
recorded by him was bad. 

The Additional Sessions Judge at Surat made the present reference to the High 
Court, asking that the conviction and the sentence recorded against the accused 
should be set aside and that the accused should be re-tried for the same offence. 
In his order of reference he observed as follows :— 

“ Since no provision has been made for the resording of evidence in summary trials by the 
Criminal Procedure Code, s. 350 would not apply to summary trials at all. In support of my 
contention, I rely upon the ruling of our own High Court in Emperor v. Chimanlal, 29 Bom. L. R. 
710. In that case, ıt has been held, that when a case is tried summarily under the provisions 
of the Criminal Procedure Code, the notes of evidence, if made by the Magistrate, do not form 
part of the record under s. 264(2). I cannot conceive of evidence being ‘ recorded’ by a Magis- 
trate and still not forming part of the record. The only reasonable conclusion to arrive at is 
that the notes of evidence taken by the Magistrate cannot be said to be ‘ recorded’ under the 
provisions of the Criminal Procedure Code and therefore they would not form part of the record. 
The provisions of s. 350, therefore, do not apply, and there is no other provision which would 
enable the succeeding Magistrate to continue a summary trial from the stage at which his prede- 
cessor left it and to act upon the notes of evidence recorded by the preceding Magistrate. By 
acting upon such notes, the succeeding Magistrate has made those notes & record of the case 
which is against the express language of 8. 204 of the Criminal Procedure Code." 


The reference was heard. 


C. K. Shah, for the Government Pleader, for the State. 
Y. V. Chandrachud, (amicus cure), for the accused. 


Dixrr J. This reference raises a question of procedure of some importance. The 
facts leading up to the reference are shortly these. 

One Nagindas Maganlal was prosecuted before the Stipendiary First Class Magistrate, 
Surat, for an offence under s. 4(1)(b) of the Bombay Prevention of Adulteration Act, 
1925. Upon the evidence adduced, the learned Magistrate convicted the acoused 
under s. 4(1)(b) of the Act and sentenced him to pay a fine of Rs. 50, in default, to 
suffer simple imprisonment for fifteen days. From that order of conviction and 
sentence the accused made an yu i in revision before the Sessions Court, 
Surat, and the learned Additional Sessions Judge has made this reference, asking 
that the conviction and the sentence recorded against the accused should be set 
aside and that the accused should be re-tried for the same offence. In coming to 
this conclusion the learned Additional Sessions Judge considered that there was an 
illegality in the proceedings, because the case which was & summary case was tried 
partly by Mr. Soloman who was succeeded by Mr. Patel who subsequently heard 
the evidence and recorded the conviction against the accused. The learned Judge 
referred to the relevant sections contained in the Code of Criminal Procedure and also 
referred to relevant decisions upon that point. He referred to Emperor v. ChimanlaP, 
to In re Tippanna?, to Emperor v. Hemandas?, and to Emperor v. Durgaprasad.* 
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The facts of the case lie, I think, within a narrow compass. It appears that 
Mr. Soloman, when the proceedings commenced before him, recorded the evidence 
of the complainant and took the statement of the accused. After he was transferred 
and succeeded by Mr. Patel, Mr. Patel subsequently recorded evidence which was 
led on behalf of the defence and Mr. Patel recorded the conviction both upon the 
evidence recorded by him and upon the notes of evidence kept by his predecessor. 

The contention taken on behalf of the accused is that this procedure is illegal. 
The sections which have a bearing upon the question are ss. 263, 204, 350, 364 and 
355 of the Code of Criminal Procedure. The present was & summary trial and it 
will be governed by s. 263 because in this case there is no appeal. Section 263 
provides that in cases where no appeal lies, the Magistrate or Bench of Magistrates, 
need not record the evidence of the witnesses or frame a formal charge; but 
he or they shall enter in such form as the State Government may direct the 
particulars stated in the section. The two particulars which need be mentioned'are 
contained in ols. (4) and (+). Clause (A) refers to the finding, and, in the case of a 
conviction, a brief statement of the reasons therefor, and ol. (+) refers to the sentence 
or other final order to be made. Under s. 263 a Magistrate need not record the 
evidence of witnesses, i.e., he is not required to record the evidence of witnesses. 
Section 263 is, therefore, permissive. At any rate, there is no prohibition in s. 263 
if a Magistrate records the evidence of witnesses. Section 264 applies to cases tried 
summarily in which there is an appeal. The section runs as follows : 

“In every case tried summarily by a Magistrate or Bench in which an appeal lies, such 
Magistrato or Bench shall, before passing sentence, record a judgment embodying the substance 
of tho evidenoe and also the particulara mentioned in section 268. 

(2) Such judgment shall be the only record in cases coming within this section", 

Section 264 shows olearly that what & Magistrate is required to do is to record a 
judgment which should embody the substance of the evidence and sub-s. (2) of s. 264 
provides that such judgment shall be the only record in cases failing within the 
section. Section 264 (2), therefore, suggests that a Magistrate is not required.to record 
evidence but that he is required to record a judgment embodying the substance of the 
evidence. Then reference has to be made to s. 350. Section 350 ocours in 
Chapter XXIV and the provisions apply to any inquiry or trial. Section 350 refers 
to a case where a Magistrate having heard and recorded the whole or part of the 
evidence ceases to exercise jurisdiction and he is succeeded by another Magistrate 
and in such a case the section provides that the Magistrate, succeeding, may act on 
the evidence so recorded by his predecessor, or partly recorded by his predecessor 
and partly recorded by himself. There is a proviso to s. 350 (I) and it says that in 
any trial the accused may, when the second Magistrate commences his proceedings, 
demand that the witnesses or any of them be re-summoned and re-heard. The pro- 
viso, therefore, shows that it is open to an accused person to apply to the Magistrate 
saying that the witnesses should be re-summoned and should be reheard. Then 
there is s. 354 which provides that in inquiries and trials (other than summary trials) 
under the Code by or before a Magistrate (other than a Presidency Magistrate) or 
Sessions Judge, the evidence of the witnesses shall be recorded "in the following 
manner". It is clear from s. 354 that s. 354 does not apply to summary trials. 
Section 354 is succeeded by s. 355 and according to s. 355, that section speaks of a 
record in summons cases and in trials of certain offences by the first and second class 
Magistrate. Now, the language of s. 355 shows that in cases governed by 8. 355 a 
Magistrate is bound to make & memorandum of the substance of the evidence. 
Section 203 speaks of recording of evidence which is permissive and s. 264 speaks of 
recording a judgment embodying the substance of evidence. Now, the expression 
“the evidence of the witnesses shall be recorded in the following manner” as used in 
8. 354 has, I think, & technical meaning and that technical meaning is to be 
gathered from s. 355 because according to s. 355 the Magistrate has to make a 
memorandum of the substance of the evidence of each witness as the examination 
of the witness proceeds. This provision is unlike the provision contained in either 
8. 263 or s. 264. 

In this partioular case Mr. Soloman recorded the evidence of the complainant and 
made notes of evidence as part of the record of the case, There is no prohibition 
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in s. 263 by which a Magistrate is not to make a memorandum of the substance of 
the evidence. Under s. 263 it is a discretionary act, whereas under s. 355 ib is a sta- 
tutory obligation. That Mr. Soloman took notes of evidence and made them part 
of the record of the case is not disputed upon this reference. But the contention 
which has been taken on behalf of the accused by Mr. Chandrachud is that the notes 
of evidence made by Mr. Soloman constituted his private property and so his succes- 
sor Mr. Patel was not entitled to act upon that evidence. As said, s. 350 refers to 
an inquiry or trial and is expressed in general terms, so that even a summary trial 
may come within the operation of s. 350. But the point which requires decision is 
whether when in a summary case the evidence has been recorded partly by one Magis- 
trate who has taken notes of evidence and made them part of the record of the case 
and when that Magistrate is succeeded by another Magistrate, the successor can act 
upon the notes of evidence made by his predecessor. If the notes of evidence are 
private property in which case the succeeding Magistrate cannot act upon the notes 
of evidence taken by his predecessor, then in such a case if the successo. acts upon 
the evidence, the procedure would be illegal. In this particular case the accused did 
not choose to take advantage of the proviso tos. 350 (1), and that suggests that he was 
willing to have the notes:of evidence made by Mr. Soloman to be considered as evi- 
denge in this case. 

But the point taken by Mr. Chandrachud is that according to the true view as 
explained in deoisions to which I will now refer, the notes of evidence made by & 
Magistrate under s. 263 constitute his private property. Support to this argument is 
derived from a decision of this Court reported in Emperor v. Chimanlal and from a 
subsequent decision of this Court reported in In re T*ppanna?. The case in 
Emperor v. Chimanlal was a case which fell within s. 264 and that case lays 
down that the notes of evidence, if made by a Magistrate in cases in which an appeal 
lies, do not form part of the record under s. 264 (2). It will appear from the judgment 
that in that case a Bench of Magistrates had taken notes of evidence which were sub- 
sequently destroyed and the point taken on behalf of the accused was that the Bench 
Magistrates ought to have taken the notes of evidence and should have made them 
part of the record of the case. This contention was rejected by Mr. Justice Patkar. 
The case reported in In re Tippanna was & case in which the Honorary First Class 
Magistrate had made an order of acquittal. The learned Magistrate had taken down 
notes of evidence of witnesses for his own guidance and wrote a judgment acquitting 
and discharging the accused under s. 258 of the Criminal Procedure Code. What 
happened was that in that case the learned Magistrate made an order directing the 
complainant to pay compensation to the accused under s. 250 of the Code of Criminal 
Procedure and it is under those circumstances that the question arose for decision as 
to whether the notes of evidence which were kept by the Magistrate for his own gui- 
dance should be regarded as part of the record of the case. Sir John Beaumont who 
delivered the judgment of the Court in that case observed that neither s. 263 nor 
8. 264 required a Magistrate to record evidence in the case. That, I think, is clear 
from the language of the sections themselves. He also observed that s. 355 which 
immediately follows s. 354 introduces the sections providing how in trials other 
than summary trials the evidence is to be recorded, and he took the view that s. 354 
appeared to him clearly to limit the operation of s. 365 and that in summary cases 
the recording of evidence was governed by ss. 263 and 264 of the Code and s. 855 
of the Code had no application to summary cases. Itis to be noted that in that case 
Sir John Beaumont was considering a case reported in Satish Chandra Mitra v. 
Manmatha Nath Mitra? and also a case reported in Emperor v. Mantu Tiwari‘ and he 
came to the conclusion that the view of the Allahabad High Court was to be preferred 
to that of the Calcutta High Court. In the Allahabad case the view taken was that 
in a case which is governed either by s. 263 or by s. 264 a Magistrate is not bound to 
record evidence and the notes of evidence, if taken by the Magistrate, constitute his 
private property. This view was not accepted in Calcutta and Sir John Beaumont 
considered that the Allahabad view was to be preferred to the Calcutta view. 

The learned Additional Sessions Judge has referred to the Sind case as well as to 
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the Nagpur case and left to himself, he has expressed his preference for the view . 
taken by the Sind Court. The head-note to that case runs as follows : 

“Section 203 does not prevent a Magistrate who tries a case in a summary way from recording 
evidence. It merely says that he need not, but if he does, it cannot by reason of S. 264 form 
part of record, and evidence so recorded does not come under S. 350.” 


The view taken in the Sind case has not received the approval of the Nagpur High 
Court in a decision reported in Emperor v. Durgaprasad!. A part of the head-note 
in that case runs as follows: 

** Where the prosecution evidence in a summary case was recorded by the Magistrate in ex- 

tenso in narrative form at least quite as fully aa it would have been in a summons case, S. 350 
would apply to such evidence. ” 
It is clear, therefore, that there seems to be a difference of opinion upon the question 
as to whether notes of evidence taken by a Magistrate under s. 203 or s. 264 can be 
regarded as part of the record of the case. Sir John Beaumont as well as Mr. Justice 
Patkar seem to take the view that in cases where a Magistrate is not bound to take 
notes of evidence, the notes of evidence taken should be regarded as the private pro- 
perty of the Magistrate and they do not form part of the record of the case. Itis to be 
remembered that in both these cases the notes of evidence had either been destroyed 
or not preserved by the Magistrate. In the present case Mr. Soloman took notes of 
evidence, allowed them to be placed upon the record and made them part of the record of 
the case. Question, therefore, arises whether it was not open to Mr. Patel to act upon the 
notes of evidence and to decide the case on the evidence partly recorded by his predeces- 
sor and partly recorded by himself. In view of the conflict of opinion, I am prepared 
to concede that the question is one which is not free from doubt or difficulty. Much can 
be said in support ofthe rival views. But inasmuch as s. 263 does not contain a prohi- 
bition and as 1t is permissive in character, it seems to me that if a Magistrate records 
notes of evidence and makes them part of the record of the case, I donot see why it 
should be held that in such a case a successor should not be able to act upon that 
evidence. That is what has precisely happened in this oase. It may be that a 
Magistrate may make notes of evidence and may not make them part of the record of 
the case. In such a case there ia no question that there shall have to be a new trial. 
But in a case where notes of evidence have been recorded and have been made part 
of the record of the case, I do not see why a succeeding Magistrate should not be in a 
position to act upon that evidence and to decide the case both upon the evidence 
recorded by his predecessor and upon the evidence recorded by himself. 

It is to be remembered that in cases governed by s. 263 notes of evidence are 
taken by a Magistrate either to assist his memory or to refresh his recollection. That 
is & matter of convenience and I agree that if notes of evidence are made by & 
Magistrate merely to assist his memory or to refresh his recollection, there being no 
obligation upon him to make notes.of evidence under s. 263, it is possible that in such 
& case the Magistrate may destroy the notes of evidence in which case his successor 
will have to hear the case de novo. But if as in this case the notes of evidence have 
been taken and have been allowed to remain on the record, there is clearly no illegality 
in so far ds Mr. Patel, the successor of Mr. Soloman, acted upon the evidence which 
had been previously recorded by Mr. Soloman. In all cases which are tried as sum- 
mary cases under Chapter XXII of the Code of Criminal Procedure, the object of 
enacting s. 263 and s. 264 appears to be that in cases governed either by one or the 
other section the Court’s time need not be wasted, the cases being petty cases. In 
such a case a Magistrate may make notes of evidence for the sake of convenience or he 
may make notes of evidence to assist his memory or to refresh his recollection. 
That seems to be the idea underlying ss. 263 and 264. But even if that is the idea 
underlying 8. 263, since there is no prohibition in s. 203 by which a Magistrate is pre- 
vented from making notes of evidence, I do not see why a Magistrate, succeeding, 
should not be in a position to act upon the evidence and to record a conviction upon 
the basis of the evidence recorded by his predecessor and upon the basis of the evi- 
dence recorded by himself. In the present case there has been no prejudice caused 
to the accused, because the accused did not choose to take advantage of proviso (a) 
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to 8. 350 (1) of the Code of Criminal Procedure. Under these circumstances we think 
that there has been in this case no illegality in the course of the proceedings and con- 
sequently, the reference will be rejected. 

With these observations, we return the papers to the learned Additional Sessions 
Judge and uphold the order of conviction and sentence recorded by the trial Magis- 


trate. 
Reference rejected. 


Before the Hon'ble Mr. M. C. Ohagla, Chief Justice. 
GULAM KADAR INAMDAR v. THE STATE.* 

Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Chap IX, r. 11(1) (a8), Sch. 
Chap. XIX-—Land let by owner for building huts—Notice by Municipality upon owner of land 
to build privies etc. for use of residents of huts—Ltability of owner of land to carry out requisitions 
under notice. 

Under r. 11(l)(a) made under the Bombay Provincial Municipal Corporations Act, 1949, 
if conveniences are to be provided in a particular building, ıt is the owner of that building 
who is liable to carry out the requisition made by the Munioipality. 

If requimtion is made under r. 11(1)(a) with regard to a building and if the complaint is 
that the occupants of that particular building do not have the necessary facilities in the 
nature of water-clogete and privies, then “ premises " in the rule would mean the building 
and not the land on which the building stands. 

The accused who owned an open site let it out to certain persons who built a number of 
buts on it. The Municipality issued a notice upon the accused calling upon him to build, 
for the convenience of the persons residing in the huta, some latrines, sinks and bathrooms 
and to arrange for drainage. On his failure to do so he was prosecuted and convicted 
under r. 11{/)(a) under Chap. XIX of the Bombay Provincial Municipal Corporations Act, 
1949. On the question whether the conviction was bad :— 

Held, that the premises in respeot of which the notice was issued were the huts; 

that the liability to carry out the requisition under the notice was upon the owner of the 
huts; and, 

that, therefore, the acoused who waa only the owner of the open site was nob liable. 

Municipality of Bombay v. Shapurjs Dinsha,* followed. 

Onz Gulan Kadar Inamdar (accused), who was the owner of a certain open site in 
Poona, let out the land to members of wandering tribes. These wandering tribes 
erected à number of huts on the land which accommodated some 706 people. The 
Poona Municipal Corporation issued & notice upon the acoused calling upon him to 
build some latrines, sinks and bathrooms and to arrange drainage within sixty days. 
On the failure of the accused to comply with these requisitions, he was prosecuted 
under r. 11 (1) (a) under Ohap. XIX of the Bombay Provincial Municipal Corpora- 
tions Act, 1049. 

The trying Magistrate convicted the accused and imposed on him a fine of Rs. 30. 
The Additional Sessions Judge at Poona made a reference to the High Court re- 
commending that the conviction and sentence passed against the accused be quashed. 
In his judgment he observed as follows :— 

** It is contended on behalf of the applicant that he being the owner of the open site and the 
occupants of the huts being the owners of the premises within the meaning of r. 11(1)(a) notice 
ought to have been issued to them and 4 prosecution launched against them on failure to comply 
with the notice, but instead of doing it, the Corporation has illegally issued a notice tohim 


* Decided, June 27, 1952. Criminal Re- 
ference No. 46 of 1952, made by N. 8. Metrani, 
Additional Sessions Judge, Poona, for setting 
aside the order of conviction passed by 8. V. 
Thakur, Special Magistrate, First Class, Poona. 

t The rule is as under :— 

11.(1) Where any premises are without a 
water-closet, or privy, or urinal or bathing 
or washing plaoeor if the Commissioner is 
of opinion that the existing water-oloeet, or 
privy, or urinal, or bathing or washing place ac- 


commodation, available for the persona ocoupy- 
ing or employed in any premises is insufficient, 
inefficient or on any sanitary grounds objeotion- 
&ble, the Commissioner may, by written notice, 
require the owner of such igos : 

a) to provide, such or such additional, 
water-closet. privy, urinal, or bathing or 
washing place accommodation as he prea- 


oribes ; 
1l (1895) I. L.R. 20 Bom. 617. 


806 THE BOMBAY LAW REPORTER. [von LV. 


calling upon him to execute certain works which he is not bound to do under law. In support 
of this contention, reliance is sought to be placed upon a division bench decision of our High 
Court in The Murtoipality of Bombay v. Shapurjt Dinshah (20 Bom. 617). In my opinion the 
contention put forth on behalf of the applicant has conaiderable force and must be upheld. Imay 
mention here that the decision in the above case relied on by the applicant governs the present 
cage, although that decision turned upon the interpretation of s. 248 of the Bombay Municipal 
Act (III of 1888)....I may mention here that the definition of the word ' premises’ appearing 
in s. 2(gg) of the Bombay Municipal Act is the same as the definition of that word appearing in 
8. 2(46) of the Bombay Provincial Municipal Corporations Act, 1049, and it reads thus: 

* Premises ’ includes messuages, buildings and land of any tenure whether open or enclosed, 
whether built on or not, and whother publie or private. ' 

Although the word ‘ premises ' includes an open aite, it ia not used in that sense in r. 11(1), 
but it is used in the sense of a building or hut or some struoture erected on an open site. Con- 
sequently, the notice issued to the applicant callmg upon him to build latrines, sinks, eto. is 
illegal and the conviction based upon euch an illegal notice cannot bo sustained. ” 


The reference was heard. 


N. D. Dange, for the accused. 
H. M. Choksi, Government Pleader, for the State. 
V. M. Tarkunde, for the Corporation. 


OnacLA O. J. This is a reference made to this Court by the Additional Sessions 
Judge, Poona, and the reference comes to be made under the following circumstances. 
The accused is the owner of an open site bearing Nos. 103 and 104 in Shivaji Nagar, 
Poona. He has let out the land to members of wandering tribes and these wandering 
tribes have erected small huts on this land. These huts number about 157 and 
about 706 people reside in these huts. The Poona Municipal Corporation issued a 
notice upon the applicant calling upon him to build six latrines and sinks and bath- 
rooms and arrange drainage within sixty days. The accused failed to comply with 
the requisitions contained in the notice. Thereupon he was prosecuted under r. 11 
(1) (a) under Chapter XIX of the Bombay Provincial Municipal Corporations Act, 
and he was convicted by the Magistrate and fined Rs. 30. The Additional Sessions 
Judge has made a reference to us pointing out that in his opinion the conviction was 
bad and the order should be set aside. 


The rule under which the acoused is prosecuted provides that where any premises 
are without & water-closet, or privy or urinal or bathing or washing place, or if the 
Commissioner is of opinion that the existing water-closet or privy or urinal or bathing 
or washing place accommodation available for the persons occupying or employed in 
any premises is insufficient, inefficient or on any sanitary grounds objectionable, the 
Commissioner may issue a written notice. Now, one important fact which has got 
to be borne in mind in this case is that the accused is not the owner of the huts. 
He is the owner of the land. He has let out the land and his tenants have construct- 
ed the huts. Therefore, the tenants are entitled to the huts which stand on this land. 
“Owner” is defined in the Act as, when used with reference to any premises, the 
person who receives the rent of the said premises or who would be entitled to receive 
the rent thereof if the premises were let, and then that expression is further defined, 
but we are not concerned with that further definition. Therefore, with regard to 
these huts it is clear that the accused does not receive the rents, nor would he be en- 
titled to receive them if they were let because if the owners of these huts were to let 
out these huts they would be entitled to receive the rents and not the accused.- All 
that the accused would be entitled to receive is the rent of the land which he has 
leased to these tribes. “Premises” is defined as including messuages, buildings and 
lands of any tenure whether open or enclosed, whether built on or not, and whether 
public or private, and Mr. Tarkunde’s contentionis that looking to the definition of 

*premises" it includes both buildings and open lands, and therefore applying that 
definition to r. 11 (Z) (a), premises in this context means not only the buildings but also 
the opén' land and therefore the accused as the owner of the open land is liable to 
rovide the water-closets or privies if called upon to do so by the Municipality. 
ow, the definition of "premises" is an inclusive definition and Mr. Tarkunde is right 
that the definition of “premises” does not restrict that expression to buildings 
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or structures. But the definition does not mean that in every case premises must 
necessarily mean both buildings and open lends. It would depend upon the context 
whether in a particular section "premises" means lands and buildings or only build- 
ings or only lands. If the requisition is made under r. 11 (7) (a) with regard to a 
building and if the complaint is that the occupants of that particular building do 
not have the necessary facilities in the nature of water-closets and privies, then 
"premises" in this rule can only mean the building and not the land on which the 
building stands. Conceivably there may be a case where a Municipality may call 
upon the owner of an open piece of land to construct water-closets or privies, and if 
the requisition is made in connection with the open piece of land, then undoubtedly 
in that context “premises” would mean land. There is no doubt in this case, looking 
to the notice served by the Municipality upon the accused, that the objection taken 
by the Municipality is that the facilities with regard to water-closets and privies is 
not sufficient looking to the large number of persons who reside in these huts. There- 
fore, the Municipality was thinking of the conveniences to be provided for these huts 
and not conveniences to be provided with regard to the open piece of land, and the 
scheme of this rule is that if conveniences are to be provided in & particular building, 
it is the owner of that building who is liable to carry out the requisition made by the 
Municipality, and as I said before in this case it is not disputed and it cannot be dis- 
puted that the owner of these huts is not the accused but the members of the wander- 
ing tribes who have constructed these huts. 


There is a decision of this Court very much in point which is reported in Munici- 
pality of Bombay v. Shapurji Dinsha!. In that case there was no privy accommoda- 
tion for families dwelling in 22 houses built under the palm trees in an oart at Mahim. 
The oart belonged to a fazendar and the fazender was called upon to provide privy 
accommodation. The fazendar was only the owner of the land and not the owner 
of the houses, and this Court consisting of Mr. Justice Jardine and Mr. Justice 
Ranade held that the fazendar was not a person liable as owner of the premises to pro- 
vide privy accommodation under s. 248 of the Bombay Municipal Act III of 1888, 
the beneficial owner of the houses built on the fazendar’s land being the owner within 
the meaning!of the section. Mr. Justice Ranade who gave & concurring judgment 
with Mr. Justice Jardine pointed out (p. 625) : 

** ,...À careful perusal of other parts of the Act satisfies me that the word ' premises’ is 
not used throughout the Act in one and the same sense, and that ite sense has to be determined 
in connection with the context. ” 

Further on at p. 626 the learned Judge says : 

“ The instances given above will show clearly that the word is not used throughout in the 
same sense, and may signify land or building, or land and building, or land appurtenant to a 
building, according as the context requires it. In the seotion now under consideration, it is 
obviously used with reference to the building to which the privy belongs. " 

Mr. Justice Ranade also puts it on general principles when he says (p. 626) : 

“ Quite apart from the provisions of the Act, the primary liability to have a privy, water 
closet, or urinal must attach to the owner of a building, and not to the owner of the land in which 
the building is situated, when the two owners happen, as in this case, to be different persons. ” 

Now, Mr. Tarkunde has made an attempt to distinguish this case and what he 
points out is that when this decision was given there was no definition of “premises” 
in the Bombay Municipal Act. He concedes that s. 248 is in terms identical with 
r. 11 (1) (a), but according to him the introduction of the definition of “premises” 
has completely changed the legal aspect of the matter. Now, the definition of 
“premises” was included in the Bombay Municipal Act by Act I of 1916 and the 
definition is the same as to be found in the Bombay Provincial Municipal Corporations 
Act. In my opinion the introduction of the definition of “premises” in the Bombay 
Municipal Act does not in any way shake the validity of the decision to which I 
have just referred. At most it might be said that after the definition, in a proper case 
the owner of an open piece of land may be made liable where privies are required for 
the purpose of the open land. But I may point out that Mr. Justice Jardine and Mr. 
Justice Ranade were not considering the case of an open land, but they were consider- 
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ing the oase of privies being required for buildings put up on the open land, and the 
remarks of Mr. Justice Ranade that the primary liability to have a privy, water- 
closet, or urinal must attach to the owner ofa building, are as true today as they were 
when the decision was given. The question, to my mind, which has got to be answer- 
ed in considering r. 11 is which are the premises which are without & water-closet 
or privy or urinal. The definition in the Act does nob prevent the Courtfrom 
answering that question according to the facts established. Itis not contrary to the 
definition to hold that in a particular case the premises which are without a water- 
closet or privy or urinal are a building and in another case they may be open land. 
Therefore, if in this case the premises complained of and the premises which are without 
a water-closet or privy or urinal are the huts, and it is for the convenience of the 
occupants of those huts that the notice is issued by the Municipality, then under 
r. 11 (1) the liability must be upon the owner of the huts and not upon the owner of 
the open piece of land. Mr. Tarkunde has drawn my attention to the provisions of 
the Municipal Boroughs Act and he has referred me to s. 134 and he has asked me to 
construe r. 11 (1) (a) in the light of s. 134 as the two laws are in pari materia. That 
section provides that where the Chief Officer is of opinion that any privy, or cesspool, 
or additional privies or cesspools, should be provided in or on any building or fad. 
he may as laid down in that section issue a notice. I do not seo how s. 134 is of 
any help to Mr. Tarkunde because there instead of using the word “premises” the 
Legislature has used the word ‘‘building or land”, and that again emphasises the fact 
that the question to be determined is whether the privy, cesspool, etc. is to be pro- 
vided in respect of a building or in respect of land ; and then this section ends up by 
saying that the notice is to be served upon the owner of such building or land. There- 
fore, under that section also the primary question to decide is whether the privies are 
required for a building or for land, and if the privies are.required for a building, then 
it is only the owner of the building who would be liable. Under that section, too, 
if you had a case where there was land and a building put upon that land and the 
owner of the building and of the land were different, then if the privies were required 
for the building, the owner of the land would not be liable. . 

In my opinion, therefore, the view taken by the Additional Sessions Judge is right. 
I accept the reference and set aside the order of conviction and sentence passed by 
the learned Special Magistrate, First Class, Poona. Fine if paid to be refunded. 


Conviction and sentence set aside. 


CRIMINAL REVISION. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice. 
KRISHNAJI BABACHARYA MAHULI v. THE STATE.* 


Oriminal Procedure Code (Act V of 1898), Sees. 215, 213, 210-—Oommittal order made by Magistrate 
against accused against whom there was no evidence— Whether High Court can quash such order. 

An order of committal to the Sessions Court was made by a Magistrate against the 
acoused against whom there was no evidence at all. On the question whether the High 
Court could quash the order of committal :— 

Held, that the fact that there was no evidence at all against the acoused was a question 
of law on which the High Court could interfere and quash the committal order. 

Harendra Lal Roy Ohowdhuri v. Hari Dasi Debt, followed. 
Emperor v. Suleman Ibrahim,’ not followed. 

It is not the duty of the Public Prosecutor to lead all evidence before the Committing 
Magistrate, but he must lead and it is his duty to lead sufficient evidence which would make 
it possible for the Magistrate under s. 210 of the Criminal Procedure Code, 1898, to be 
satisfied that there are sufficient grounds for committing the ecoused for trial to the Sessions. 

Yt is for the Magistrate to weigh the evidence, and it is open to him if the evidence is worth- 
leas not to waste the time of the Court of Session by committing the accused. The Magistrate 
should not play the role of the jury. It is not for him to consider whether the conviotion 

* Decided, July 18, 1952. Criminal Appli- No. 405 of 1950. 
cation for Revision No. 461 of 1952, against an I (1914) L. R. 41 T. A, 110, 119, 
order passed by P. A. Apte, Additional Magia- 8. C. 16 Bom. L. R. 400. 
trate, First Class, Belgaum, in Criminal Case 2 (1911) 13 Bom. L. R. 201, . 
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is probable. If the conviction is possible at àll on the evidence led, it is the duty of the 
Magistrate to commit the accused to Sessions. But the conviction must be poasible. 


Tam facts appear in the judgment. 


A. A. Mandgi, for the accused. 
K. S. Daundkar, Assistant Government Pleader, for the State. 


Cuacua ©. J. The Additional Magistrate, First Class, Belgaum, ommi four 
accused to stand their trial at the Court of Session under ss. 409, 467 and 477-A of 
the Indian Penal Code read with s. 34 of the Indian Penal Code. Accused No. 1 
has comein revision against the order of committal and prays that the order be quashed. 

The prosecution case was that accused No. 1 was the godown keeper of a Govern- 
ment godown at Shahapur. Accused No. 2 was working as an accountant under 
accused No. 1. Accused No. 3 was Government Milling Clerk in the Jai Hind Mills 
who was looking after the milling of rice, sent to that mill by Government. Accused 
No. 4 was a clerk of the mills. The practice followed by Government with regard 
to the milling of rice was this. Paddy was sent to the mills and after the paddy had 
been turned into rice it was sent by the mills to the Government godown in carts 
and the clerk attending to this work in the mills used to write out a despatch note 
with three duplicates. The original was kept in the mills and the three duplicates 
used to be given to the cartman who used to carry the rice. The cartman used to 
take the signature on these despatch notes from the godown keeper or the accountant. 
He used to keep one of these with himself and the other two used to be given to the 
godown keeper and'the godown keeper used to keep one for the records of the godown 
and the other used to be sent to the Civil Supplies Department later on. With regard 
to the method of keeping accounts, two registers were maintained which have been 
described as Part IT-A and Part II-B. In one register, as soon as the rice was 
received, a note was made of the receipt, and in the other register, Part II-B, the total 
received in the course of the day was entered. According to the prosecution the 
offence took place on October 3, 1949, and this is what happened on that day. 
Twenty seven bags of rice were sent by the Jai Hind Rice Mills and these bags were 
given to a cartman who is exh. 2 to be taken in his cart to the Government godown. 
The cartman ‘carried these 27 bags in two trips. He carried 16 bags in the first 
trip and 11 bags in the second trip. As usual he was given three duplicate despatch 
notes. Accused No. 2 was not at the godown when the 16 bags were brought, but 
he was there when the other lot of 11 bags were brought, and accused No. 1 signed 
all the three despatch notes. He gave one of them to the cartman and handed 
over the other two to accused No. 2 for the record. An entry of these 27 bags was 
also made in Part II-A. On the same day the godown received a further quantity 
of 16 bags from Prakash Mills and an entry in Part II-B shows that on that day 43 


. bags in all were received. The prosecution case is that on October 7, 1949, accused 


No. 3 in conjunction with acoused No. 2 made an alteration in the two receipts which 
had been given by the cartman to accused No. 1 and these are exhs. 1-D and 1-H, 
and the alterations are that instead of 27 bags, 43 bags are shown as having been 
despatched by the Jai Hind Mills. The books of the Jai Hind Mills also showed 
that 43 bags were despatched from the Jai Hind Mills, but the Government godown 
only received 27 bags and therefore the accused were charged with having misappropria- 
ted 16 bags and also for making alterations in the two despatch notes exhs. 1-D and 1-H. 
Now, the question is whether there is any evidence at all which would justify the 
Committing Magistrate in holding that there are sufficient grounds for committing 
the appellant to the Sessions.’ It is the case of the pro rosecution itself that when the 
alterations were made on October 7, 1949, accused No. 1 was not present and that 
the alterations are in the handwriting of accused No. 3 and they were made with 
the assistance of accused No. 2, It is further in evidence that accused No. 1 himself 
made a complaint when he discovered the alterations made in the despatch notes 
to his superior officer. The learned Magistrate has referred to the case of accused 

No. 1 only in one sentence and this is what he says: 
“ Hence, after Exhs. I-D and I-E came to the charge of accused Nos. land 2, it was rather - 


difficult for anyone to add something to the contents of exhs. 1-D and 1-E unless with the consent 
of acoused No. 1 or accused No, 2.” 
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It is difficult to understand’ how accused No. 1 or accused No. 2 can be alternatively 
charged with the offence. It is also difficult to understand how the Magistrate comes 
to the conclusion that there is any evidence suggesting the consent of accused No. 1 
to the alteration, die pours as, as I just pointed out, the case of the prosecution itself 
is that the godown keeper accused No. 1 was absent when the alterations in exhs. 1-D 
and 1-E were made. I have asked the Assistant Government Pleader to point out 
to me any evidence, even a tittle of evidence, on the record which would go to show 
that accused No. 1 was privy to the alterations being made in exhs. 1-D and 1-E, and 
Ihave not been pointed out any such evidence on the record. All that Mr. Daundkar 
could do was to fall back upon a decision of this Court in Emperor v. Suleman Ibrahim}. 
There Mr. Justice Chandavarker and Mr. Justice Heaton held that an order of com- 
mittal to the Sessions Court cannot be quashed by the High Court on the ground 
that there is no evidence in the Committing Magistrate’s Court’s record to sustain 
the charge. The committal can be quashed on a point of law only. With very 
great respect to this division bench, the proposition seems to be startling. In the 
judgment of Mr. Justice Ohandavarkar it is pointed out (p. 202): 

** , It may be that the prosecution may have evidence to offer in support of the charges 
in question in the Sessions Court, independently of the evidence recorded by the Committing 
Magistrate, assuming that the witnesses exammed before that Magistrate have said nothing 
with reference to the offences under those charges. The responsibility is that of the Public 
Prosecutor; and if the Publio Prosecutor thinks that the case ought to be tried and that he ought 
to have an opportunity of proving those charges, we cannot say that the order of committal 
ought to be interfered with by this Court at this stage.” . 
Again, with very great respect, the learned Judges seem to have been thinking more 
of the responsibilities and rights of the Public Prosecutor than of the rights of the 
accused. The decision goes to this length that it is open to the Public Prosecutor 
not to lead any evidence against the acoused, and if the Magistrate commits a case 
to the Sessions without any evidence, the High Court cannot interfere because the 
Public Prosecutor may take his chance against the accused in the Sessions Court. 
As I said before, again with respect, it is a startling proposition to lay down that an 
accused can be dragged to the Sessions trial when hea is no evidence at all before 
the Committing Magistrate to commit him to the Sessions. 

Now, I think the principle on which a committal order can be made is now well 
settled by this Court. It is perfectly true that it is not the duty of the Public Pro- 
secutor to lead all evidence before the Committing Magistrate, but he must lead and 
itis his duty to lead sufficient evidence which would make it possible for the Magistrate 
under s. 210 to be satisfied that there are sufficient grounds px committing the accused 
for trial to the Sessions. I fail to understand how any Magistrate can be satisfied 
that there are sufficient grounds for committing an accused for trial when there is 
no evidence at all against the accused. If there is evidence, then it is for the Magistrate 
to weigh that evidence, and even there our Court has gone to this length that it is 
open to the Magistrate if the evidence is worthless not to waste the time of the Court 
of Session by committing the accused. It is true that the Magistrate should not 
play the role of the jury. It is not for him to consider whether the conviction is 
probable. If the conviction is possible at all on the evidence led, it is the duty of 
the Magistrate to commit the accused to Sessions. But the conviction must be 
possible, and I cannot understand how any jury in the world or any Sessions Court 
in the world can possibly convict the accused without any evidence. Therefore, in 
my opinion, the fact that there is no evidence at all against the acoused is a question 
of law on which the High Court can certainly interfere and quash the committal 
order. If any authority was needed for this proposition, it is to be found in the 
decision of the Privy Council in Harendra Lal Roy Chowdhuri v. Hari Dasi Debi?, 
where their Lordships emphasise that according to the well known principles of our 
law a decision that there is no evidence to support a finding is a decision of law. As 
I am satisfied in this case that there is no evidence at all against accused No. 1, 
the order of the learned Magistrate cannot be sustained. 

I would, therefore, quash the order of committal passed by the learned Magistrate 


. against accused No. 1. ' Order quashed, 


1 (1911) 18 Bom.. L. R. 201 8. 0. 16 Bom. L. R. 400. 
2 (1914) L. R. 41 I. A. 110, 119, 
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FULL BENCH—APPELLATE CIVIL. 





Before the Hon’ble Mr. M. O. Ohagla, Ohief Justios, Mr. Justice Gajendragadkar and 
Mr. Justice Dixit. 


DUNDAPPA VIRUPAXAPPA KALLOLGI v. ANNAJI VARDAJL* 


Civil Procedure Code, (Act V of 1908), Sec. 73—Disiributton of assets between decres-holders.— 
Deores against judgment-debtor sought to be exsouted after his death against his legal representa- 
tives—Deoree against legal representatives of judgment-debtor in suit filed against. judgment- 
debtor in his lifetime—Decres against legal representatives of judgment-debtor in suit filed 
against judgmeni-debtor after his death—Whether such decrees “ passed against the same judg- 
meni-debtor "—ÜOonstruction. 

A decree passed against the judgment-debtor and sought to be executed against his legal 
representatives after his death and another deoree obtained against the judgment-debtorc's 
legal representatives in a suit filed against the judgment-debtor during his life-time but 
continued against his legal representatives after his death, can be said to have been passed 
against the same judgment-debtor within the meaning of s. 73 of the Civil Procedure 
Code, 1908. 

A decree passed against the judgment-debtor and sought to be executed against. his legal 
representatives after his death and another decree passed against the legal representative 
of the judgment-debtor, can be said to have been passed against the same judgment-debtor, 
within the meaning of g. 73 of the Civil Procedure Code, 1908. 

Govind v. Mohoniraj! and Chunilal v. Broach Urban Co-op. Bank, Ltd. overruled. 

Ohhotalal v. Nabibhat,? Mulchand Kesaji v. Shiddappa, Rama Krishnan Ohettiar 
v. Vishwanathan Chettiar, Hott Lal v. Chatura Prasad, Shiv Charan Das v. Ram 
Saran Das,’ Jahar Lal v. Lalita Sundari*, Hemlata Dast v. Bengal Coal Co.,* and Gonesh Das 
Bagria v. Shiva Lakshman Bhak1t,1? referred to. 

The expression ‘‘ the same judgment-debtor” in s. 73 of the Civil Procedure Code 
must be construed in ite own context, and when the context deale with the realisation of 
the assets and when judgment-oreditors are more concerned with the assets they realise 
for the purposes of satisfying the decree than with the identity of the judgment-debtor, 
it is clear that the Legislature did not intend that the expression “ the same judgment- 
debtor" should be construed in a strictly technical sense. 

Bithal Das v. Nand Kishore," referred to. 


ANNAJI Varadaj and others (plaintiffs Nos.1to4) obtained & money decree against 
one Mudlingangowda during his lifetime. Dundappa and others (defendants Nos. 1 
to 5) also filed suits against Mudlingangowda during his lifetime. During the 
pendency of these suits Mudlingangowda died and his legal representative, Shankar- 
gouda, Shambhugowda, Parvatgowda and Andangouda (defendants Nos. 12 to 
15), were brought on therecord of the suitsin which ultimately decrees were passed 
in favour of defendants Nos. 1 to 5 against defendants Nos. 12 to 16, limited to 
the extent of the assets of Mudlingangowda come to their hands. Hanposa and 
&nother (defendants Nos. 7 to 8) filed their suits, after the death of Mudlingan- 
gowda against his legal representives defendants Nos. 12 to 15 and obtained money 
decrees against defendants Nos. 12 to 15 limited to the extent of the assets come to 
their hands. 

A number of darkhasts were filed against defendants Nos. 12 to 15, the legal 
representatives of Mudlingangowda, including the darkhast filed by plaintiffs 
Nos. 1 to 4, in which assets amounting to Rs. 6,425, were realised and were in the 
custody of the executing Court. 

Defendants Nos. 1 to 7 applied for rateable distribution of these assets under a. 73 
of the Civil Procedure Code on October 13, 1937. The executing Court passed an 


* Decided, January 17, 1952. Second Ap- 8.C. 7 Bom. L. R. 567. 


peal No. 201 of 1947 (with S. A. No. 202 of | 4 (1040) 48 Bom. L. R. 671, ¥. B. 
1947), from the decision of N. O. Vakil, 5 (1935) I. L. R. 59 Mad. 93, r. B. 
Assistant Judge of Dharwar, in Appeals 6 te All. 77, ». B. 
Nos. 258 and 246 of 1943, confirming the decree 7 (1943) I. L. R. 24 Lah. 497, F. n. 
assed by 8. B. Tallur, Civil Judge, (Junior 8 [1930] A. I. R. Cal. 464. 
Division) at Gadag, in Suit No. 497 of 1940. 9 [1935] A. I. R. Cal. 788. 
1 (1901) 3 Bom. L. R. 407. 10 (1903) I. L. R. 30 Cal. 683, x. n 
9 (1987) 89 Bom. L. R. 815. 11 (1900) I. L. R. 23 AIL 106, 110, 
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order for rateable distribution in favour of all the applicants and accordingly pay- 
ments were made to the parties in accordance with the terms of the order. 

Plaintiffs Nos. 1 to 4 filed the present suit on October 18, 1940, against the de- 
fendants claiming & refund of the amount obtained by the defendants on rateable 
distribution. The trial Judge decreed the plaintiffs’ suit holding that the decrees 
against Mudlingangowda and the decrees passed against his legal representatives, 
defendants Nos. 12 to 15, could not be said to have been “ passed against the same 
judgment-debtor" within the meaning of the expression as used in s. 73 of the 
Civil Procedure Code. In his judgment he observed as follows:— 

*,..By enacting this rule of procedure the Legislature is not taking away any right under 
the substantive law which any decree-holder had prior to the passing of this rule about rateable 
distribution nor have theae rules clothed any deoree-holder with fresh righta which they did 
not possess before they were enacted. Section 78 now allows rateable distribution only to 
persons who have put their decrees into execution before the assete have been realised by the 
Court. Let us take an instance of some 5 persons obtaining decrees against the same identical 
judgment-debtor. 8 of them may put their decrees into execution and in the darkhast of one 
of them assets may be realised and the 2 decree-holders would be entitled to rateable distribu- 
tion. By this time all the assets of the judgment-debtor may be exbausted and nothing would 
be left to satisfy the deorees of the 2 decree-holdera who did not put into execution their decrees 
before the assets were realised in one of the 3 darkhasts. Those creditors will have to be without 
any remedy even though they had obtained decrees against the identical judgment-debtor, 
Bo in interpreting s. 73 we need not be guided by extraneous considerations as to whether the 
liability out of which & decree came to be passed was common to several decrees in question nor 
to the question whether the decree of one creditor came to be passed within the lifetime of the 
defendant or whether that of the other creditor came to be passed against his heirs though origi- 
nally it was instituted against the defendant himself. So, I think it proper that a strict aud 
literal interpretation should be put upon the words of a. 73, Civil Procedure Code. The rulings 
of our own High Court are in favour of strict and literal interpretation of that section. I am 
bound to follow those rulings in preference to Allahabad and Madras High Court rulings which 
favour a liberal interpretation of s. 78. 

Applying the testa of our own High Court we find that the decrees obtained by the 8 sets 
of creditors mentioned in issue No. 3 are not decrees passed against the same judgment-debtor 
as required by s. 73, Civil Procedure Code, as the judgment-debtors are not identical. The 
assets have been realised in one of the darkhasts of the plaintiffs and hence defendants Nos. 1 
to 7 are not entitled to claim rateable distribution in those assets. The result is that the plaint- 
iffa are entitled to succeed.” 


On appeal, the’ Assistant Judge, following the decisions of the High Court in 
Govind v. Mohoniraj and Chunilal v. Broach Urban Co.-op. Bank, Lid., dismissed 
the appeal and confirmed the decree of the trial Court, observing in his judgment, 
as follows :— 

“ | ,.The two Bombay cases referred to above turned upon the strict interpretation of the ex- 
pression ‘ the same judgment-debtor’ used in s. 73 of the Civil Procedure Code. Where a decree is 
passed against one judgment-debtor X and another decree is passed against the judgment-debtors 
X and Y, it was once held that the two decrees were not passed against the same judgment-debtor. 
Nimbajs Tulsiram v. Vadia Venkat (16 Bom, 683). But this view was later on modified and 
it was held that the identity of one common judgment-debtor was sufficient. Chhotalal v. 
Nabíbhai (29 Bora. 528). But in a case where one decree was passed against X and another 
deoree was passed against his legal representatives, it was held that identity of the judgment- 
debtors was not the same. In such a case eo nomine construction was applied. Govind v. Mohoni- 
raj (25 Bom. 494) and Chunilal v. The Broach Urban Co.-operative Bank Ltd. (39 Bom. L. R. 815)- 
This rule of eo nomine construction was strictly applied in a case wherein one decree wa3 paased 
against X, a Hindu father, and another decree was passed against X and his undivided son. 
Lawman v. Govind (42 Bom. L. R. 695). This view came for consideration before the same 
High Court in Mulchand Kesajé v. Shiddappa Gurubasappa (48 Bom. L. R. 571) and was over- 
ruled. In the referring judgment of Lokur J. his Lordship mentioned the two Bombay oases, 
viz. Govind v. Mohoniraj (26 Bom. 404) and Chuntlal v. Broach Urban Co-operative Bank Ltd, 
(89 Bom. L. R. 815) and made general observations that in liberally interpreting the expression 
“ the same judgment-debtor " regard should be had to the property represented by the judgment- 
debtor rather than to the person against whom execution is sought. This view seems to have been 
accepted by the full bench and the decree-holder who had obtained his decree against the father 
alone waa held entitled to rateable distribution in all the assets realised in execution of the decree 
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obtained against the father and his undivided sons. Thus in the particular case the eo nomine 
construction which was called a narrow construction was no longer adhered to. The question 
then arises whether it should be adhered to whether there is identity of the debtor though plaint- 
iffs who sued earlier could get decrees against the debtor personally and the defendants who 
sued later could get dearees against his estate in the hands of his legal representatives. If the 
principle of interpretation aa stated in the referring judgment is the debtor's property represented 
by the judgment-debtor rather than the person against whom the execution is sought, the two 
Bombay cases on which I have relied cannot be followed. The learned pleader for the appellant 
thought that the full bench case reported in Mulehand Kesaji v. Shiddappa Gurubasappa 
(48 Bom. L. R. 571) overruled these two Bombay cases. The judgment of the full bench was 
delivered by Gajendragadkar J. Yn the concluding portion of the judgment, hia Lordship 
referred to the question under consideration in the present case but expressed no opinion on it as it 
was not referred to the full bench. Having regard to the trend of the decision in the full bench 
case it is possible that if the present question was also referred to the full bench it would have 
been held that in such a case decrees must be deemed to have been passed against the same judg- | 
ment-debtor considering the identity of property which the judgment-debtor represented. But 
it will not be permissible to this Court to say that the two Bombay osses were overruled by 


' necessary implication as a result of the decision in the full bench case. This Court must, therefore, 


follow the two Bombay cases and hold that the decrees of plaintiffs Nos. 1 to 4, defendant No. 11 
and defendants Nos. 1 to 7 were not passed against the same judgment-debtor.” 

There were two appeals to the High Court against the decision of the Assistant 
Judge, one filed by defendants Nos. 1, 3, 4 and9 and the other by defendant No. 6. 
Bhagwati, J. who heard the appeals delivered the following referring judgment on 
November 19, 1951, in which he referred two questions, set out in the judgment, 
for decision of a full bench. ‘ 


Buacwatt J. These are two second appeals against the decision of the learned 
Assistant Judge, Dharwar, dismissing the appeals and confirming the decrees passed 
by the learned Civil Judge (J.D.) at Gadag. 

One Mudlingangouda was ‘indebted to various parties. Plaintiffs Nos. 1 to 4 
and defendant No. 11 filed suits agdinst him and obtained money decrees against 
him during his life-time. Defendants Nos. 1 to 5 also filed suits against him during 
his life-time but during the pendency of these suits he died. His legal representa- 
tives were brought on record of these suits and decrees were ultimately passed in 
favour of defendants Nos. 1 to 5 against defendants Nos. 12 to 15 who were the 
legal representatives of the deceased Mudlingangouda limited to the extent of the 
assets of Mudlingangouda come to their hands. Defendants Nos. 6 and 7 
filed their suits after the death of Mudlingangouda against the legal representatives 
of Mudlingangouda and they also obtained money decrees against the legal re- 
presentatives of Mudlingangouda limited of course to the extent of the assets of 
Mudlingangouda come to their hands. There were thus decrees passed against 
Mudlingangouda during his life-time in favour of plaintiffs Nos. 1 to 4 and de- 
fendant No. 11. There were decrees passed against his legal representatives in 
suits which were instituted against him during his life-time but in which the legal 
representatives were brought on the record on his death pending the disposal of 
those suits in favour of defendants Nos. 1 to 5, and there were decrees passed 
against the legal representatives of the deceased Mudlingangouda in suits which 
were instituted after his death only against his legal representatives in favour of 
defendants Nos. 6 and 7. Thirteen darkhasts were filed against the legal repre-. 
sentatives of the deceased Mudlingangouda and in the darkhast which was filed at 
the instance of plaintiffs Nos. 1 to 4, assets to the extent of Rs. 6,425 were realised 
and were in the custody of the executing Court. Defendants Nos. 1 to 5 and 
defendants Nos. 6 and 7 applied for rateable distribution of these assets under 8.73 
of the Code of Civil Procedure on October 13, 1937. The executing Court 
ps an order for rateable distribution in favour of all these applicants. 

accordance with the terms of this order payments were made to the 
respective parties on October 18 and 19, 1937. On October 18, 1940, the plaint- 
iffs filed the suit out of which these appeals have arisen making defen- 
dant No. 11 also & party-defendant to the suit claiming a refund of the amounts 
which had been obtained on rateable distribution by defendants Nos. 1 to 5 
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and 6 and 7, contending that the decrees which were passed in their favour were 
against Mudlingangouda himself but the decrees which were passed in favour of 
defendants Nos. 1 to 5 and Nos. 6 and 7 were passed against the legal representa- 
tives of the deceased Mudlingangouda, with the result that these decrees could not 
be said to have been “ passed against the same judgment-debtor " within the meaning 
of the expression as used in s. 73 of the Code of Civil Procedure. It may be noted 
that defendant No. 2 had transferred his decree in favour of defendant No. 9, 
defendant No. 10 was the owner of defendant No. 5’s shop and defendant 
No. 8 had been transposed as plaintiff No. 4. Defendants Nos. 12 to 15 were made 
party-defendants to the suit in their capacity as the legal representatives of the 
deceased Mudlingangouda and they were impleaded as party defendants in so far 
as they might be affected by the order ultimately passed by the Court in the suit. 


On July 6, 1943, the trial Court at Gadag passed a decree in favour of the plaintiffs 
holding that the decrees against Mudlingangouda and the decrees passed against 
the legal representatives of Mudlingangouda could not be said to have been passed 
against the same judgment-debtor. This decision was taken to appeal and the 
learned Assistant Judge at Dharwar, who heard the appeal, following the decisions 
of this Court in Govind v. Mohoniraj! and Chunilal v. Broach Urban Co-op. Bank, Lid.,* 
dismissed the appeal and confirmed the decree passed by the trial Court. In the 
judgment which he delivered, the learned Assistant Judge adverted to a decision of the 
full benchin Mulchand Kesaji v. Shiddappa? which was also a decision on the construc- 
tion of s. 73 of the Code of Civil Procedure, but which referred not to the question 
which arose direotly for decision by him but to the question whether the decree which 
was passed against A, B and C andthe decree which was passed against A alone 
could be said to be decrees passed against the same judgment-debtor. The full 
bench there, in Mulchand Kesaji v. Shiddappa, put a liberal construction on the 
words “the same judgment-debtor ” used in s. 73 of the Code of Civil Procedure 
and put great stress on the identity of property against which execution was 
sought rather than the identity of persons against whom decrees were passed 
eo nomine. The learned Assistant Judge appeared to have thought that iious 
such liberal construction should as well have been put in the matter of the decrees 
which came for scrutiny before him, he was concluded by the two decisions of our 

igh Court reported inthe case of Govind v. Mohontraj and in the case of Chunilal 
v. Broach Urban Co-op. Bank, Ltd., above referred to. He, therefore, dismissed the 
appeal and confirmed the order passed by the trial Court. These second appeals 
have been filed by defendants Nos. 1, 3, 4 and 9 and by defendant No. 6 against 
that decision of the learned Assistant Judge and have come on for hearing and 
final disposal before us. 


The deoision of these second appeals turns on the construction to be put upon 
the words “ passed against the same judgment-debtor ” in s. 73 of the Code of Civil 
Procedure. When a deoree is passed against a person, it is necessarily passed against 
him eo nomine though the decree may be passed against him personally or limited 
to the extent of the assets of a deceased person in his hands or to the extent of 
his interest in certain properties. It is none-the-less a decree passed against him 
and he would be the judgment-debtor against whom the decree has been passed. 
The definition of “judgment-debtor” is contained in s. 2(10) of the Code of Civil 
Procedure where ‘‘judgment-debtor” is defined as any person against whom a 
decree has been passed or an order capable of execution has been made. This de- 
finition lays stress on the fact of the decree having been passed or the order capable 
of execution having been made against a person, and the definition has no relation 
whatever to the existence or otherwise of property which may be attached or realised 
in execution. If, therefore, strict regard be had to the wording of s. 73 and s. 2(10) 
of the Code of Civil Procedure, the only meaning which could be given to these words 
“ passed against the same judgment-debtor ” would be that the decree should be 
passed against & person who is described in the decree as the judgment-debtor. 
A decree can be passed, as observed above, against & judgment-debtor personally 


1 (1901) 8 Bom. L. R. 407. 3 (1946) 48 Bom. L. E. 671, y. B. 
2 (1937) 39 Bom. L. R. 815. 
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or limited in the manner above stated. Nonetheless it would be & decree passed 
against that judgment-debtor, and the mode in which the execution of that decree 
can be obtained is & matter to be dealt with in execution and does not affect the 
question as to who is the person against whom the decree is passed or in other words 
who is the judgment-debtor in the deoree. 

This was the strict construction which was put upon these words “ passed against 
the same judgment-debtor ” in the two cases which were decided by our High Court, 
Govind v. Mohoniraj and Chunilal v. The Broach Urban Co-op. Bank, Ltd. The facts 
of these cases were on all fours with the case before us and it was held that the 
decrees were not passed against the same judgment-debtor and therefore there was 
no question of rateable distribution amongst these several sets of decree-holders. 
When the case of Chunilal v. The Broach Urban Co-op. Bank, Ltd., came to be decided 
the attention of the learned Judges was drawn to the fact that the Madras High 
Court in the full bench case of Rama Krishnan Chettiar v. Vishwanathan Chettiar! 
had given a contrary decision and had held that a legal representative against 
whom & deoree had been passed in respeot of a deceased's estate and the deceased person 
against whom a decree was passed in his life-time but which was sought to be executed 
against his property in the hands of his legal representative could be described as 
“ the same Judgment-debtor " within the meaning of s. 73 of the Code of Civil Pro- 
cedure. In spite of the attention of the Court being drawn to that decision of the 
Madras High Court, the learned Judges preferred to follow the decision of our own 
Court in Govind v. Mohoniraj, particularly because the Code of Civil Procedure of 
1882 was repealed and the present Code was enacted in 1908, seven years after 
that decision was pronguneed by our appeal Court and yet Sir Lawrence Jenkins, 
who was himself a member of the special committee, did not think it necessary to 
make any change in the wording of s. 73 of the Code of Civil Procedure. This decision 
pronounced in the year 1937 has stood till date and if the principle of stare decisis 
was applicable, we would be reluotant to disturb the even course of decisions. The 
principle of stare decisis, however, applies where the questions of title to im- 
moveable property are concerned or where citizens have guided themselves by the 
particular position laid down in law to their detriment so that a reconsideration of 
the decision would work great prejudice to them. When questions of distribution 
of assets come up before the Courts, there is no such inherent disability which would 
deter the Court from, if necessary, disturbing what till then has been understood 
to be the dra in law. We are, therefore, not inclined to apply the principle 
of stare decisis to the present position in regard to the construction of the words 
“passed against the same judgment-debtor." 

On a construction of these words “ passed against the same judgment-debtor ” 
used in 8. 73 of the Code of Civil Procedure, there was another series of authorities 
obtaining in our Court where the question arose in regard to decrees passed against 
A, B and C and decrees passed against A only, A being a common judgment-debtor 
in those decrees. In Chhotalal v. Nabibhai* a division bench of this Court, of 
which Sir Lawrence Jenkins himself was a member, held that s. 295 of the Code of 
Civil Procedure (which is the same as s. 73 of the Code of Civil Procedure of 1908) 
governed where the first decree was against three judgment-debtors and the decree 
on which the petitioner relied was against one of those three. Reliance was bs 
on the decision of the full bench of the Caloutta High Court in Gonesh Das 
v. Shiva Lakshman Bhakat? which had been recently approved by the Allahabad 
High Court in Gatti Lal v. Bir Bahadur Singh, and was in accord with the view of 
the Madras High Court in Ramanathan Chettiar v. Subramania Sastrial.5 Even though 
a different view had been adopted in Nimbaji T'ulsiram v. Vadia Venkati®, that view 
did not find favour with the learned Chief Justice as it was a decision of à single 
Judge and was not binding on the division bench and the learned Judges declined 
to follow that decision out of deference to the concordance of opinions of the other 
High Courts as above mentioned. A contrary view was, however, adopted by 


"1 (1935) I. L. R. 59 Mad. 93, v. B. 4 (1905 I. L. R. 27 All. 158. 
2 (1800). I. a R. 29 Bom. 528, 5 (1902) I. L. R. 26 Mad. 179. 
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Beamount C.J. in Laxman Anant v. Govind Rambhat! and it was held that on a true 
construction of s. 73 that it could not be said that a decree against the father and a decree 
against the father and the son were decrees against the same judgment-debtor. 
ui appears that the decision in Chhotalal v. Nabibhai was not, cited before Beaumont 

."None-the-less these two decisions were reached by different division benches of 
Ge High Court and this conflict had therefore to be resolved when a similar question 
cropped up before Mr. Justice Lokur and Mr. Justice Weston on February 28, 1945. 
In view of this conflict of decisions, a reference was madé to a full bench of this 
oe and the questions which were referred to the full bench in Mulchand Kesaji 

v. Shiddappa* were (p. 576) : 

** Where one creditor M has obtained a money decree against H and his two undivided sons, 
and another creditor S has also obtained a money decree against H. alone but not against his 
sons, and assets are realized by the attachment and sale of the joint family property of H and 
his sons in execution of M’s decree, 

(1) is S8 entitled to a rateable distribution in the assets under s. 73 of the Civil Procedure 
Code, and (2) if so, is only H’s share in the aasete liable to rateable distribution, or are:the entire 
assets liable to be distributed rateably (a) when 8’s deoree is passed against H as the manager 
of the joint family or (b) when H's sons are under a pious obligation to pay off their father’s debts ?” 
In the referring judgment Mr. Justice Lokur observed (p. 573) : 

..We prefer to take the same view not merely on the ground of uniformity or stare deotsis . 
but we are of opinion that the expression ‘passed against the same judgment-debtor’ ought 
to be liberally construed. The object of s. 73 being to provide for rateable distribution of assets 
upon which two or more decree-holdera have equal claims, the words “ passed against the same 
judgment-debtor ” must be interpreted as referring more to the property which a judgment- 
debtor represente than to the person against whom execution has been sought.” 

This ratio was in effect adopted by the full bench in the judgment delivered by 
Mr. Justice Gajendragadkar. The learned Judge discussed the various authorities 
which were cited before the full bench and referred also to Maxwell on Interpretation 
of Statutes and Brooms Legal Maxims and to a decision of their Lordships of the 
Privy Council in Shannon Realities v. St. Michel (Ville de? and observed (p. 578) : 
Therefore, reading the section asa whole by itself, apart from authorities, it seems 
to me that i in case of deorees passed against more judgment-debtors than one the words ‘ against 
the same judgment-debtor' in s. 78 cannot be said to require the identity of all judgment- 
debtors, and that even if one or more of such judgment-debtors are common, the said apotion 
would apply.” 
The learned Judge further observed (p.°578) : 

...Having regard to the object with which s. 73 was enacted and having regard to the . 

very unreasonable consequences to which the narrow eo nomine construotion would necessarily 
lead, I feel disposed to hold that a more liberal, though perhaps less literal, construction of 
the material words should be adopted.” 
Having adopted that canon of construction the learned Judges of the full bench 
followed Chhotalal v. Nabibhas in preference to the opinion expressed by Beaumont 
C. J. in Laxman Anant v. Govind Rambhat. Towards the end of that judgment, 
however, it was further observed as under (p. 582) : 

** While referring to the decision in Laxman Anant v. Govind Eambhat,! Y have cited the 
observations of Beaumont O. J. in regard to another question which often arises under s. 73; 
that question relates to cases where decrees are passed against the same person during his life- 
time and against his personal representative after his death. In regard to that question the 
view which this Court took in Govind Abaji Jakhads v. Mohoniraj Vinayak Jakhadi* has not 
80 far been dissented from. On the contrary, it has been affirmed in Chuntlal v. Broach Urban 
Co-op. Bank, Lid. In his referring judgment Mr. Justice Lokur has also mentioned this point 
and has pointed ont that the view of this Court has been dissented from in Calcutta, Madras, 
Allahabad and Lahore. In that connection Mr. Justice Lokur haa indicated that he would be 
inclined to construe the words “ passed against the same judgment-debtor ” in s. 73 ‘aa refer- 
ring more to the property which & judgment-debtor represents than to the person against whom 
execution has been sought. I think it 1s necessary to state that this question has not been referred 
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to the full bench in the present case and ib is, therefore, not necessary for me to express any 
opinion on it.” 

The matter, therefore, rested in the full bench not expressing any opinion on the 
question that has cropped up now for decision before us. ' 

It would be apposite at this stage to refer to certain observations of Strachey C, J. in 
Bithal Das v. Nand Kishore! which were quoted with approval by the learned 
Judges of the Madras High Court in the full bench case of Rama Krishnan Chettiar v. 
Kast Vishwanathan Chettiar (p. 110): . 

“ , , the object of the section is two-fold. The first object isto prevent unnecessary multi- 
plicity of execution proceedings, to obviate, in a case where there are many decree-holders, 
each competent to execute his deoree by attachment and sale of a particular property, the 
necessity of each and every one separately attaching and separately selling that property. The 
other object is to secure an equitable administration of the property by placing all the decree- 
holders in the position I have described upon the same footing, and making the property rateably 
divisible among them, instead of allowing one to exclude all the others merely because he happened 
to be the first who had attached and sold the property.” : 

This ratio is very appropriate. When a decree is passed against a deceased person 
in a suit instituted and prosecuted against him to judgment, his, legal representatives 
would have to be brought on record before that deoree against him could be exe- 
cuted. Section 50 of the Code of Civil Procedure allows that to be done. It says that 

** Where a judgment-debtor dies before the decree has been fully satisfied, the holder of the 
decree may apply to the Court which passed it to execute the same against the legal representa- 
tive of the deceased.” l 
The object of this provision, in the case where the deoree was passed against the 
deceased person himself, is to realise the decretal amount out of the properties, if any, 
left by the deceased and come to the hands of the legal representatives. Where 
& decree is passed against the legal representatives of a deceased person not only 
where the suit was originally instituted against the deceased person but was continued 
against his legal representatives on his death, the cause of action surviving, 
but also where the suit was instituted after his desth, only against his legal 
representatives, the decree can be executed against the legal representatives 
under s, 52 of the Code of Civil Procedure. Section 52 says that “ where a 
decree is passed against a party as the legal representative of a deceased person, 
&nd the decree is for the payment of money out of the property of the deceased, 
it may be executed by the attachment and sale of any such property." The object 
of execution, therefore, in both these cases either under s. 50 of the Code of Civil 
Procedure or under s. 52 of the Code of Civil Procedure is to realise the decree whether 
passed against the deceased or passed against the legal representatives of the deceased 
out of the properties belonging to the deceased whioh have come to the hands of 
the legal representatives of the deceased. This being the object, ib would be 
frustrated if a distinction of the type which found favour with the learned Judges 
in Govind v. Mohonriaj and Chunilal v. Broach Urban Co-op. Bank, Ltd., was held 
to be effective. No doubt on an eo nomine construction of s. 73 and s. 2(10) of 
the Code of Civil Procedure it would be possible to uphold the distinction. If, 
however, the liberal construction which was sought to be put upon these words 
“ passed: against the same judgment-debtor" in Mulchand Kesaji v. Shiddappa 
was adopted, it would be possible to hold that all these decrees of the type mentioned 
above were passed against the same judgment-debtor and all the decree-holders 
would be entitled to come in and share in the rateable distribution of the assets. 

Besides the full bench decision of the Madras High Court reported in Rama 
Krishnan Chettiar v. Vishwanathan Chettiar our attention was also drawn to a full 
bench decision of the Allahabad High Court reported in Hoti Lal v. Chatura Prasad*. 
Reliance was placed on behalf of the appellants on the judgment of the majority 
which upheld the liberal construction of the words “ passed against the same 
judgment-debtor ” in s. 73 of the Code of Civil Procedure. Mr. Murdeshwar, how- 
ever, drew our attention to the minority judgment which upheld the view which 
has been so far adopted by our High Court in Govind v. Mohonivaj and Chuntlal 
v. Broach Urban Co-op. Bank, Ltd. The Caloutta High Court had also approved of 
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the Bombay view in Hemendra Nath Chaudhari v. Hast Bengal Commercial Bank! 
and Hemlata Dasi v. Bengal Coal Co.* and the Rangoon High Court had approved of 
it in Sarju Sukul v. Dubay”. The only other [decision which we might refer to 
in this connection is the one reported in Shiv Charan Das v. Ram Saran Das* which 
was also a decision of the full bench of that Court. We need not, however, go" so 
far. It is sufficient to refer to the full bench decisions in Rama Krishnan Chettiar 
v. Vishwanathan Chettiar and in Hoti Lal v. Chatura Prasad and the Calcutta and 
Rangoon High Court decisions above set out. Untrammelled as we are by the 
principle of stare decisis, and having regard in particular to the full bench 
decisions of the Madras and Allahabad High Courts as also the observations which 
were made and the ratio which was adopted in our own full bench decision in 
Mulchand Kesaji v. Shiddappa, we feel that in spite of the tenor of the decisions of 
our High Court on the question which has cropped up before us, in Govind v. Mohonts- 
raj and Chunilal v. Broach Urban Co-op. Bank, lid, the question is of such an im-^ 
portance as to be canvassed by a full bench of this Court. We, therefore, refer 
the following questions for decision of a full bench.: 

1. Whether a decree passed against M and sought to be executed against his legal repre- 
sentatives after his death and another decree obtained against M’s legal representatives in a 
suit filed against M during his life-time but continued against his legal representatives after bis 
death, can be said to have been passed against the same judgment-debtor within the meaning 
of a. 73 of the Code of Civil Procedure ? 

2. Whether a decree passed against M and sought to be executed against bis legal repre- 
sentatives after his death and another decree passed against the legal representatives of M in 
a suit filed against the legal representatives after M's death oan be saidto have been passed 
against the same judgment-debtor within the meaning of s. 73 of the Code of Civil Procedure ? 


The questions referred to came up for decision before a full bench composed of 
Chagla C. J., and Gajendragadkar and Dixit JJ. 


S. R. Parulekar, with H. F. M. Reddy, for the appellants. 
G. P. Murdeshwar, with U. S. Hattyangadi, for respondents Nos. 1 to 5 and 8. 
B. M. Kalagate, for respondent No. 11. 


Cuaca C. J. The answers that we have to give to the questions that have been 
referred to this full bench depend upon the correct interpretation which should be 
laced upon the expression “ the same judgment-debtor ” used in s. 73 of the Civil 
cedure Code. e facts that lead up to this full bench may be briefly stated. 
Plaintiffs Nos. 1 to 4 obtained decrees against one Mudlingangauds. Defendants 
Nos. 1 to5 also filed a suit against the same debtor. Pending suithe died and defen- 
dants Nos. 12to 15 were brought on record ashis legal representatives, and ultimately 
a decree was passed not against the debtor but against the legal representatives. 
Defendants Nos. 6 and 7 filed suits after the death of the debtor, by bringing his legal 
esentatives on record and a decree was also passed against the legal representa- 
tives. Plaintiffs Nos. 1 to 4 attached the property belonging to the debtor, there 
were also darkhasts filed by the other decies holds and the question that arose 
was whether all the decree-holders were entitled to rateable distribution under 
8. 78. The contention of plaintiffs Nos. 1 to 4 was that the other decree-holders 
were not entitled to rateable distribution along with them. They had taken out 
execution first and the principle of rateable distribution did not apply inasmuch 
as the decrees in respect of which execution proceedings had been taken out by 
defendants Nos. 1 to 5 and defendants Nos. 6 and 7 were not decrees against the 
same judgment-debtor. In the execution Court defendants Nos. 1 to 5 and 
defendants Nos. 6 and 7 succeeded and in the proceedings under s. 73 the Court 
held that defendants Nos. 1 to 5 and defendants Nos. 6 and 7 were entitled to 
rateable distribution along Wy laintiffs Nos. l to 4. Thereupon plaintiffs Nos. 1 
to 4 filed a suit under sub-s. ( DoF. 8. 73 claiming that defendants Nos. 1 to 7 were not 
entitled to rateable pira de and that plaintiffs Nos. 1 to 4 were entitled to a 
refund. The trial Court decreed the plaintiffs’ suit. There was an appeal and the 
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lower appellate Court held in favour of the plaintiffs, &nd from that deoision two 
second appeals were preferred to this Court and these two second appeals are second 
appeals 201 and 202 of ‘1947. Therefore, we have here three kinds of decrees in 
respect of the assets of the same debtor. The assets which are held by the Court 
‘under s. 73 and which have to be distributed are the assets of Mudlingangouda. 
There is first a decree in favour of plaintiffs Nos. 1 to 4 which is against the debtor 
himself, then there is a decree in favour of defendants Nos.1 to 5 which is against 
the legal representatives of the debtor, and there is a decree in favour of defendants 
Nos. 6 and 7 which is also against the legal representatives. There is hardly any 
distinction between the decree passed in favour of defendants Nos. 1 to 5 and 
defendants Nos. 6 and 7, because the decree is against the same judgment-debtor 
in the strict sense of the term, the only distinction being that in the case of the decree 
in favour of defendants Nos. 1 to 5 the suit’ was originally filed against the debtor 
himself and the legal representatives were brought on record pendente lite, whereas 
in the case of the decree in favour of defendants Nos. 6 and 7 the suit was originally 
instituted against the legal representatives of the debtor. 


Now, if & strictly literal interpretation was to be placed upon the expression 
“the same judgment-debtor,” it is clear that before s. 73 could apply there must be 
a complete identity of the judgment-debtor in all the decrees. The most that 
could be said on this interpretation is that where you have more than one judgment- 
debtor, the section wouldalsoapply provided the identity is maintained with regard 
to more than one judgment-debtor. In other words, you may have a decree against 
A and B and there may be another decree against A and B, and although the judgment- 
debtor is not one but more than one, there is & complete identity of the judgment- 
debtor. The real question before us is whether we should give to this expression 
& strict literal interpretation which would not permit of any departure under any 
circumstances. Courts and Judges have always differed when & question arises 
as to the construction of æ section which admits of more than one interpretation. 
The one view rigidly held is that the sections of a statute must be literally construed, 
that the intention and the object ofthe Legislature must only be gathered from the 
language used by the Legislature, and it is not permissible to the Court to speculate 
as to what the object of the Legislature was or what its intention was. Judges 
have gone to the length of pointing out that it would be hazardous for Courts to 
put themselves in the place of the Legislature and attempt to find out what the 
Legislature intended and interpret & section from that point of view. On the other 
hand, Courts and Judges have also taken the view that it is the duty of the Court 
to assist the Legislature in carrying out its object, in suppressing the mischief which 
it wants to suppress, in facilitating the remedy which it wants to provide against 
any evil. But that should not be done if it could only be done by doing violence 
to the plain language used by the Legislature. But subject to not doing violence 
it is open to the Court to give an extended or wider meaning to an expression 
used by the Legislature, if in doing so the Court is avoiding injustice, 
inconvenience or hardship. 

Now, before we construe s. 73 it is necessary to bear in mind the history of this 
section and why the Legislature enacted it. In the Code of 1859 there was no 
provision for rateable distribution.. Therefore, a judgment-creditor who was first 
in the field and who made an application for execution of his decree was entitled to 
satisfy his decree by the assets realised in that execution. It was only in 1882 
that s. 295 was enacted, which corresponds to s. 73, and we can do no better than 
repeat the language of Strachey C. J. used in Bithal Das v. Nand Ksshore,! in order 
to emphasise what the object of the Legislature was in enacting this seotion (p. 110): 

**, ..the object of the seotion is two-fold. The first object is to prevent unnecessary multipli“ 
city of execution proceedings, to obviate, in a cage where there are many decree-holders, each 
competent to exeoute his decree by attachment and sale of a partioular property, the necessity 
of each and every one separately attaching and separately selling that property. The other 
object is to secure an equitable administration of the property by placing all the decreo-holders 
in the position I have described upon the same footing, and making the property rateably divi- 
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sible among them, instead of allowing one to exclude all the others merely because he happened 
to be the first who had attached and sold the property." 


In our opinion, it is necessary to emphasise more the second object, viz. the equitable 
administration of the property, and if that s ae is borne in mind, then there should 
not be much difficulty in placing what I might call a liberal interpretation upon the 
expression “ the same judgment-debtor"' in s. 73. Although the Legislature has 
used the expression “ the same judgment-debtor,” it is clear that what is emphasised 
in s. 73 is more what is realised in execution than the identity of the judgment- 
debtor. What is to be distributed rateably are the assets, and if the assets belong 
to the same person, then it is difficult to see why the principle of rateable distribution 
should not be open to the judgment-creditor. Did the Legislature really intend 
that although the assets realised were of the same debtor, merely beoause the judg- 
ment-debtors on the record were different, the prinoiple of rateable distribution 
should not apply. It is difficult to come to that conclusion unless the language 
is so plain that we would feel that we were doing violenoe to it by placing this more 
liberal interpretation upon the expression “the same judgment-debtor.” In our 
opinion the expression “the same judgment.debtor'" must be construed in its 
own context, and, as I said before, when the context deals with the realisation of 
the assets and when judgment-creditors are more concerned with the assets they 
realise for the purposes of .satisfying the decree than with the identity of the 
judgment-debtor, it is clear that the Legislature did not intend that the expression 
* the same judgment-debtor " should be construed in a strictly technical sense. 
Now, this full bench has been necessitated by the fact that there are two judgments 
of this Court which have taken the contrary view. The first is the judgment of 
Sir Lawrence Jenkins C. J. and Mr. Justice Chandavarkar in Govind v. Mohoniraj,! 
and it is needless to say that as far as this Court is concerned any view expressed by 
so eminent aChief Justice asSir Lawrence Jenkins is entitled to the highest respect, 
and if we differ from the view taken by Sir Lawrence Jenkins we should be satisfied 
that there is very good reason for doing so. That was a case which was identical 
with the case which we have to consider, and Sir Lawrence Jenkins and Mr. Justice 
Chandavarkar took the view that when there was a decree against one Bhau Babaji 
and the other against his son Kashinath, it could not be said that the judgment- 
debtors were the seme for the purpose of s. 73 although the son Kashinath was sued 
as the legal representative of his father. In giving this decision Sir Lawrence 
Jenkins pointed out that it was useless to speculate as to any other test than that 
which the section itself provides and that test is stated in the plainest terms, and 
he thought the matter could not be carried further than by saying, ‘So far as the 
present case goes it is enough to say that the money decrees must be against the 
same judgment-debtor," and ‘as they were not, in the opinion of the learned Chief 
Justice, s. 295 corresponding to s. 73 did not apply. ith respect, if the learned 
Chief Justice had adhered to this view inthe subsequent decision to which we shall 
presently draw attention, then indeed it would have been difficult for us to depart 
from the principle laid down by the learned Chief Justice that in construing s. 73 
we must give to it the strictest literal interpretation. In Chhotalal v. Nabsbhat* 
8. 73 again came up for consideration before that learned Chief Justice and Mr. Justice 
Aston. There the first decree was against three judgment-debtors and the other 
decree was only against one of these three, and the question was whether these two 
decrees could be considered to be against the same judgment-debtors for the purpose 
of s. 73, and the learned Chief Justice in his judgment held that s. 73 applied, and 
he did so, as he pointed out in his judgment, for the sake of uniformity because a 
full bench of the Calcutta High Court in Gonesh Das Bagria v. Shiva Laxman Bhakat? 
a divisional bench of the Allahabad High Court in Gatti Lal v. Bir Bahadur Singh* 
and a divisional bench of the Madras High Court in Ramanathan Chettiar v. Subra- 
mania Sasirial^ had taken the same view. The learned Chief Justice, it may be 
interesting to note, does not express any opinion of his own, nor does he refer to his 
earlier judgment in Govind v. Mohontraj. But once this view was accepted by our 
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High Court, it is difficult to understand how we can now be called upon to adhere 
to & literal interpretation of s. 73. In our opinion, if at all, it is doing more violence 
to the language used in s. 73. It is straining the section much more when you hold 
that a decree against A and B is the same asa decree against A, B and C, or that 
in both the decrees the judgment-debtors are the same. How can it possibly be 
urged that in that case there is a complete identity ofthe judgment-debtors * At 
least in the view we are taking it is possible to suggest that there is identity of the 
judgment-debtor from the fact that the property attached belongs to the same debtor. 
But in the former case the property even is not the same and the judgment-debtors 
are not the same and yet our High Court in Ohhotalal v. Nabibhai took the view 
that in & case like that s. 73 would apply. This judgment was followed by another 
divisional bench in Ohuntlal v. Broach Urban Co-op. Bank, Lid) In a later 
judgment this view was questioned, and therefore a full bench had to be constituted 
in Mulchand Kesaji v. Shiddappa,* which re-affirmed the view taken by this Court 
in Ohhotalal v. Nebtbhai. Although Sir Lawrence Jenkins had not given expression 
to the principle which underlay his decision, the full bench clearly enunciated the 
principle and the principle was that you must give to s. 73 a liberal interpretation 
consistently with the object which the Legislature intended to carry out by enacting 
that section. In the judgment of my brother Gajendragadkar J. the learned Judge 
points out how impossible itisto give in all cases a completely literal interpretation 
to the expression “ the same judgment-debtor" used in s. 73. As he points out, 
there is no doubt that before s. 73 can be applied it must also be shown that the same 
identieal judgment-debtor occupies the same legal character in all the decrees. 
Therefore, if & strict interpretation was called for, then a decree against the same 
judgment-debtor holding different legal capacities would stil be a decree falling 
under s.73. It has never been suggested—and it cannot be suggested —that that is the 
true position under s. 73, and the full bench upheld the decision in Chhotalal v. 
Nabibhai on the ground that a literal construction which insists upon the identity 
of all the judgment-debtors would clearly tend to defeat the very objeot with 
which s. 73 was enacted. Therefore, that is the principle which the full bench laid 
down. What we are going to do today is really applying the same principle, but to 
& different set of facts. We are asked by Mr. Murdeshwar, who appears for the 
plaintiffs, to put a strict literal construction upon the expression “judgment-debtor” 
used in s. 73, and we are not inclined to accept that contention because in 
our opinion such a construction would defeat the very object for which s. 73 was 
enacted. 

Now, turning to the other High Courts, we have a full bench decision of the Madras 
High Court in Rama Krishnan Chettiar v. Vishwanathan Chettiar, which has placed 
a more liberal construction upon s. 73 than taken by Sir Lawrence Jenkins in Govind 
v. Mohoniraj. To the same effect is the judgment of the Allahabad High Court, 
also in a full bench, in Hots Lal v. Chatura Prasad. There the liberal view was 
vende by the majority, but Mr. Justice Bajpai who delivered the minority judgment 
pleaded for a strict literal construction to be placed upon the expression “the same 
judgment-debtor ” used in s. 73 and pointed out the dangers of the Courts speculating 
as to what the intention of the Legislature was. It may be pointed out that. Mr. 
Justice Bajpai was not prepared to accept the strict literal view as far as the facts 
similar to those in Ohhotalal v. Nabibhat were concerned. The Lahore High Court 
also in Shiv Charan Das v. Ram Saran Das* has taken the same view as the Madras 
and Allahabad High Courts. As far as the Calcutta High Court is concerned, it 
has taken the contrary view. There is a judgment of Rankin C. J. sitting singly 
reported in Jahar Lal v. Lalita Sundari! With very great respect, the only opinion 
expressed by the learned Chief Justice in this judgment is (p. 455) : 

*,..lt appears to me that the test is whether the two decrees were passed against the 
same person.” 
Obviously, that is the test supplied by the section. The difficulty arises as to how 
to construe that test. There is no difficulty as far as. the language is concerned. 
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Then there is æ subsequent judgment of the Calcutta High Court in Hemlata Dasi 
v. Bengal Coal Co. That is a judgment of æ divisional bench which has taken 
the same view as the earlier decision of the Calcutta High Court. But with respect 
to the Calcutta High Court they seem to have overlooked the view that that Court 
took as to the interpretation of s. 73 in the full bench decision in Gonesh Das Bagria 
v. Shiva Lakshman Bhakat*. It seems to us, again speaking with very great respect, 
that that High Court having gone as far as Gonesh Das Bagria’s case seemed to, 
have paused and refused to, what they considered, extend further the meaning of 
“ the same judgment-debtor ” used ins. 73. But in our opinion if it is possible for 
the Court to take the view that was taken in Gonesh Das Bagria v. Shiva Lakshman 
Bhakat we do not see why it is not possible to take the view which was taken - 
by Rama Krishnan Chettiar v. Vishwanathan Chettiar,® Hoti Lal v. Chatura Prasad* 
and Shiv Charan Das v. Ram Saran Daas.5 

In our opinion, therefore, the answers that we should give to both the questions 
put to us are in the affirmative. We are also ofthe opinion that Govind v. Mohoniraj® 
and Chunilal v. Broach Urban Co-op. Bank, Lid.,’ were wrongly decided and they 
must be considered to be overruled, 


. Answer accordingly. 





APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
EBRAHIM ABOOBAKER v. U. M. MIRCHANDANI.* 


Administration of Evacuee Property Act (XXXI of 1950), Secs. 2(d) (i) (ii) (iil), 7, 24, 25— 
Order made by Deputy Custodian declaring petitioners evacuees under s. 2(d)(i) 
and Aq) (ii)  Peitioner appeal to District € Court and also to Custodian—Jurisdiction 
of C peal. 


ian to hear a 
The Deputy Custodan of Evacuee fires made an order under s. 7 of the 
Administration of Evacuee Property Act, 1950, declaring the petitioners evacuees 


within the meaning of s. 2(d)(i) and vaa) of the Act and declaring their properties 
to be evacuee properties. The petitioners preferred an appeal from this decision to 
the District Judge. They also preferred an appeal to the Custodian of Evacuee 
Property ates p: without prejudice to their contention jn no appeal lay to the Custodian. 

e Custodian fixed the date for the hearing of the appeal, the petitioners pre- 
ferred a petition to the High Court for a writ of prohibition directing the Custodian 
inter alia to forbear from hesring the ap pending before him. On tbe question 
as to the jurisdiction of the Custodian to decide the- appeal under the Act:— 

Held, that under ss. 24 and 25 of the Administration of Evacuee Property Act, 
1950, two appeals are provided es cases arise under s. 2(d)(ii) and under 
8. 2D) e 8. 2(d) (ti) of the ae 

t, as in the present case, the Deputy Custodian held the itioners to be 
cu both under s. Pn (4) and 2(d) (iit) of the Act, an appeal lay to the Custo- 
dian to the extent that the finding of the Deputy Custodian related Di the ground 
under s. 2(d) (i) and to the "District Judge to the extent that the finding related to the 
ground under s. 2(d) (iii). 

The scheme of ss. 24 and 25 of the Administration of Evacuee Property Act, 1950, 
is that general jurisdiction is conferred upon the Custodian to hear all appeals against 
orders made by the Deputy Custodian under s. 7 of the Act; but there is one class 
of cases where TEET js not conferred upon him, and "hat is the case where 
the Deputy Custodian holds the person aggrieved to be an evacuee within the mean- 
ing of s. 2(d)(iii) of the Act. In such a case jurisdiction is conferred exclusively 
upon the District Judge to decide the matter. 


Tux Deputy Custodian of Evacuee Property, Bombay, on September 26, 1950, 
issued a notice to Ebrahim Aboobaker and Hawabai (petitioners) under s. 7 
of the Administration of Evacuee Property Act, 1950, requiring the petitioners 


1 [1035] A. I, R. Cal. 738. 6 (197) 3 Bom. L. R. 407. 

2 (1903) I. L. R. 30 Cal. 583, F.B. 7 1937) 39 Bom. L. R. 816. 

8 (1935) I. L. R, 59 Mad. 93, F.B. *Decided, July. 8, 1952. O.C.J. Appeal 
4 [1941] All. 77, F. 8 No. 70 of. 1952: Miscellaneous Petition No. 
6 (1948) I. L. R, 94 Lah. 497, F. B. 87 of 1962, 
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to show cause why they shoud not be declared evacuees on certain specified 
grounds and why their properties should not be declared evacuee properties. 
The Deputy Custodian held an inquiry and on December 28, 1951, declared the 
petitioners as evacuees under s. 2(d)($) and s. 2(d)(9*) of the Act and 
declared certain properties belonging to them as evacuee properties. 

On January 8, 1952, the petitioners flled an appeal against the order of the 
Deputy Custodian to the District Judge at Thana. The petitioners contended 
that the District Judge had jurisdiction to hear the appeal not only on the 
question whether the petitioners are evacuees under s. 2(d) (iit) but also on 
the question under sg. 2(d)(i) of the Act. During the pendency of the appeal 
before the District Judge, the petitioners on January 25, 1952, filed another 
appeal against the order of the Deputy Custodian, before the Custodian of 
Evacuee Property, Bombay (respondent), without prejudice to their contention 
that no appeal lay to the respondent as the order appealed against was made 
under s. 2(d) (sit) as well as s. 2(d)(4) of the Act and the petitioners had 
already preferred an appeal to the District Judge at Thana. 

The respondent fixed the date for the hearing of the appeal on March 4, 1952. 
On March 3, 1952, the petitioners presented the present petition to the High 
Court for a writ of prohibition directing the respondent inter alta to forbear 
from hearing the appeal pending before him or from making any order or 
orders in the appeal. 

The petition was heard by Tendolkar J. who dismissed it on June 26, 1952, 
observing in his judgment as follows :— 


TENDOLEKAR J. This is a petition for a writ of prohibition or a direction 
or order under the Constitution directing the respondent, the Custodian of 
Evacuee Property, to forbear from hearing a certain appeal filed by the peti- 
tioners and pending before him. Shortly stated, the facts are that the peti- 
tioners, who are Muslims, had an interest in certain immovable properties in 
Bombay. The usual notice under s. 7 of the Administration of Evacuee Property 
Act was served upon them and after a protracted inquiry the Deputy Custodian 
of Evaeuee Property in Bombay on December 28, 1951, declared certain pro- 
perties belonging to the petitioners as evacuee property holding that the peti- 
fioners were evacuees both under s. 2(d)(4) and s. 2(d) (45) of the said Act. 
Against this order the petitioners have filed an appeal to the District Judge 
of Thana, their contention being that the appeal lies to the District Judge of 
Thana only; but, by way of caution, they have also filed an appeal before the 
respondent. However, in their memorandum of appeal they have stated that 
they had filed the memorandum without prejudice to the contention that no 
appeal lies to the respondent. Despite this contention in the memorandum, the 
respondent has intimated to the petitioner that he would proceed to hear the 
appeal, and they have now come to Court to prevent him from hearing the appeal 
or disposing of it. 

By his affidavit in reply to the rule nist, the respondent has taken a preliminary 
objection that in any event the respondent has jurisdiction to determine whether 
he has or has not jurisdiction to hear the appeal and that he would proceed to 
consider whether he hag or has no jurisdiction at the hearing of the appeal. No 
case, therefore, has been made out for the interference of this Court at this stage. 
I was inclined to uphold this plea, but the Advocate General appearing for the 
respondent desires that the petition should be disposed of on the merits as the 
question of jurisdiction is of great importance and the respondent is anxious 
that it should be determined. 

Now, the question of jurisdiction depends on the true interpretation to be 
placed on ss. 24 and 25 of the Administration of Evaeuee Property Act. But 
before I turn to these sections, it will be useful to look at some other sections 
of that Act which are also material. The declaration that is made in this case 
and against which the .appeal is filed is that certain property is evacuee pro- 
perty. ‘‘Evacuee property” is defined by s. 2(f) as meaning any property in 
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which an'évacuee has any right or interest. Therefore, it is implicit in the 
deelaration that certain property is evaeuee property that some one interested 
in that property is an evacuee. Section 7 provides that if the Custodian of 
Evacuee Property is of opinion that certain property is evacuee property, he 
shall cause notice to be given in the prescribed form to the persons interested, 
and after holding such inquiry as the circumstances of the case permit pass an 
order declaring any such property to be evacuee property. The form of notice 
is prescribed by the rules made under the Act and that form is Form No. 1, 
which starts with a recital * Whereas there is credible information in possession 
of the Custodian that you are an evacuee under el ($4) of s. 2(d) of the 
Administration of Evaeuee Property Aet .. . ’’, so that, by this notice what 
the person interested in that property is called upon to disprove is that he is 
an evacuee within the meaning of the definition. An evaeuee is defined in 
s. 2(d) and the definition is in three parts, and is divided into els. (4), (44) and 
(iii). These three parts are quite distinct from one another. The ‘first part 
relates to persons who on account of the setting up of the Dominion of India 
or on account of civil disturbances, ete., have left India after March 1, 1947; 
the second relates to residents of Pakistan, who are unable by reason of their 
residence to occupy, supervise or manage their property in India; and the 
third relates to persons who have after August 14, 1947, acquired any right to, 
or interest in, or benefit from any property which is treated as evacuee property 
or abandoned property otherwise than by way of purchase or exchange. Under 
the Act, an appeal is provided against an order declaring property to be evacuee 
property and the right of appeal is to be found in ss. 24 and 25. The relevant 
portion of s. 24 (omitting the irrelevant portion) is as under: 
y person aggrieved by an order made under section 7, . . . may prefer an appeal .. 


“An 
(a) to the Custodian, (of Evacuee Property) where the ‘original order has been 
passed by a Deputy or, Assistant Custodian;” 


In the present case the original order was passed by the Deputy Custodian, and 
if this section applies, the appeal will lie to the Custodian. Then there is a 
proviso to the section the relevant part of which is in these terms: 

“Provided that where an appeal is preferred on the ground that the person Pegroved 
is not an evacuee within the meaning of sub-clause (i) of clause (a). of section 2,.. 
the appeal shall be preferred in the manner prescribed in section 25.” 
Then the relevant portion of sub-s. (1) of s. 25 is as under: 

“Any person aggrieved by an aea 


(a) under seca T 7 poe ‘his as evacuee oper on the ground that 
he is an evacuee within menning 0 e -clause (iii) Lm ) of section 2,... may 
udge nominated in ERE by the State Govern- 


prefer an appeal,... to g Distri 
ment." 


The plea of the petitioners is that they have been declared to be evacuees both 
under el. (i) and el. (44) of s. 2(d) and the appeal lies against the whole of 
that order to the District Judge alone and'not to the respondent. In other words, 
their plea is that the appeal falls within the proviso to s. 24 and the substantive 
provision of s. 25. On the other hand, it is contended on behalf of the respondent 
that at least to the extent to which the petitioners have been held to be evacuees 
under s. 2(d)(4), the appeal cannot lie to the District Judge and lies to the 
dian alone. I have to consider which of these two views is the correct view. 
Now, in the first instance, it is clear that under s. 24 the general right of 
appeal is to the Custodian and it is only cases which are taken out by virtue 
of the proviso that will be excluded from the jurisdiction of the Custodian. A 
case must, therefore, fall within the proviso read in conjunction with s. 25 
before it can be said that the Custodian has no right to entertain the appeal. 
The proviso which I have reproduced above applies in terms where an appeal 
is preferred on the ground that the person is not an evacuee under s. 2(d) (4$) 
and does not relate to appeals which are preferred on other grounds, such as 
that the person is not an evacuee under s. 2(d)(+)’or s. 2(d) (4). Indeed, it 
may be arguable that the proviso relates to cases in which the only ground 
on which the persón'i$ declared to be an evacuee is under s. 2(d) ($4) and does 
: not at all relate to cases, like the present one, where a person is declared to be 


1952.] EBRAHIM ABOOBAKER f. MIECHANDANI (0. c. J.)—Tendolkar J. "^ 825 


an evacuees under other parts of the definition in s. 2(d) ; but that position has 
not been canvassed before me nor is it necessary to determine it for the purposes 
of determining the question whether the Custodian has jurisdietion to deter- 
mine the appeal so far as it concerns the finding that the petitioners are evacuees 
under s. 2(d)(i). There is nothing in this proviso which would indicate that 
if ‘‘one of the grounds’’ in the appeal is that the person aggrieved is not an 
evacuee under s. 2(d) (iii) the whole of the appeal is to be heard by the District 
Judge. To place upon the proviso that interpretation would involve the substi- 
tution of the words ‘‘and one of the grounds’’ in place of the words ''on the 
ground’’ in the proviso to s. 24, and the same will be the position when one 
turns to s. 25. That section also says that when a person aggrieved by an order 
under s. 7 declaring his property to be evacuee property on the ground 
that he is not an evacuee within the meaning of cl. (#i) of s. 2(d), then 
the appeal is to be preferred to the District Judge. If his grievance against 
the order declaring the property to ba evacuee property consists in that he 
was wrongly held to be an evacuee under either el (4) or el. (#4) of s. 2(d) that 
again does not appear to be covered by the words of s. 25(4); nor does this 
sub-section say that if any one of the grounds of his complaint is that he is not 
an evacuee within the meaning of s. 2(d) (1) as found by the order which 
declared the property evacuee property he can have the appeal heard by the 
Distriet Judge. It seems to me, therefore, that reading ss. 24 and 25 together 
the intention of the Legislature could only have been that in so far as the 
determination of the status of an individual as an evacuee under s. 2(d) (++) 
is eoneerned, the Court of appeal shall be the Distriet Judge and that in all 
other cases the Court of appeal shall be the Custodian, against the order of a 
Deputy Custodian or an Assistant Custodian. 

But then it is pointed out that s. 24 itself talks of ''an appeal", and when 
there is an order which declares certain property to be evacuee property on the 
ground that the person interested in that property is an evacuee both under 
s. 2(d) (¢) and s. 2(d) (iii) or under s. 2(d) (4) and s. 2(d) (#4), there would have 
to be two appeals. It is no doubt true that it is somewhat unusual to find a 
right of appeal against one order to two different bodies. It is also true that 
8. 24 refers to ‘‘an appeal" and probably did not contemplate two appeals; 
but that ean only be explained on the footing that the Legislature apparently 
did not provide for or contemplate the case of a person being declared an 
evaeuee under more than one head of the definition in s. 2(d). Nonetheless, I 
have got to apply the law as it stands to the case of the petitioners who have 
been declared evacuees both under el. (+) and cl. ($4) of s. 2(d); and in my 
opinion I shall be giving effect to the intention of the Legislature if I hold 
that to the extent to whieh that order is passed on the footing that the petitioners 
are evacuees under s. 2(d) (4) an appeal lies to the Custodian and to the extent 
to which that order is passed on the footing that the petitioners are evacuees 
under s. 2(d) (9) the appeal lies to the District Judge of Thana. As in my 
opinion the respondent has jurisdietion to deal with the appeal to the extent 
mentioned, the petitioners are not entitled to any relief on this petition. The 
petition will, therefore, be dismissed and the rule discharged with eosts. Interim 
injunetion dissolved. 


The petitioners appealed. 


P. N. Bhagwati, with Rafiq Zakaria, for the appellants. 
M. P. Amin, Advocate General, for the respondent. 


Cuaaua C. J. This appeal raises a short question as to the jurisdiction of 
the Custodian to decide an appeal under the Administration of Evacuee Pro- 
perty Act, 1950. On December 28, 1951, the Deputy Custodian declared the 
properties of the appellants to be evacuee properties, holding that they were 
evacuees within the meaning of s. 2(d) (i) and 2(d) (wi). The appellants pre- 
ferred an appeal from this decision to the District Judge. They also preferred 
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an appeal to the Custodian without prejudiee.to their contention that no appeal 
lay to the Custodian. When the Custodian flxed the date for the hearing of the 
appeal, the appellants preferred & petition to this Court for a writ of prohibition. 
We would like to observe that the petitioners should have waited for the deci- 
sion of the Custodian before coming to this Court. As they had preferred the 
appeal to the Custodian and as they had raised the question of jurisdiction, 
primarily it was for the Custodian to decide whether he had jurisdiction or 
not. Assuming he erroneously came to a decision with regard to his jurisdic- 
tion, it would then have been perfectly competent. to the appellants to come 
to this Court for a writ of certiorari-or prohibition. But as the Advocate 
General is anxious that we should give an authoritative decision on the 
question raised, which is of considerable importance, we have apioreeded to 
hear the appeal on merits. 

Section 24 of the Act provides that i person aggrieved by an order made 
under s. 7—and I am reproducing the' material portion of the section—may 
prefer an appeal in such manner and within such time as may be prescribed, 
to.the Custodian, where the original order has been passed by & Deputy or 
Assistant Custodian. Now, in this ease the appellants are aggrieved by an 
order made by the Deputy Custodian under s. 7 and, therefore, under s. 24 
the appeal would lie to the Custodian. But we have a proviso to this section 
and that proviso lays down that where the appeal is preferred on the ground 
that the person | vibe is not an evaeuee within ihe meaning of sub-cl. (i) 
of el. (d) of s. 2, the appeal Shall be preferred in the manner preseribed in 
8. 25. "Therefore, ' the proviso takes out of the main seetion.a certain area 
over which the Custodian has no jurisdietion, and the ares is restrieted to 
the finding of the Deputy Custodian that the person aggrieved is an evacuce 
within the meaning of sub-el. ($$$) of el. (d), of s. 2. Then we come to s. 25 
and. that provides that any person aggrieved by an order under s. 7 declaring 
his property as evacuee property on the ground that he is an evacuee within 
the meaning of sub-cl ($4) of cl. (d) of s. 2, may prefer an appeal, in such 
manner and within such time as may be prescribed, to the District Judge 
nominated in this behalf by the State Government. Therefore, s. 25 deals with 
those ‘matters which are taken away from the jurisdietion of the Custodian 
and in those matters jurisdiction is conferred upon the District Judge. There- 
fore, broadly speaking, the scheme of ss. 24 and 25 is, clear ; general jurisdiction 
is conferred upon the Custodian to hear all appeals against orders made by 
the Deputy Custodian under s. 7; but there is one class of cases where juris- 
diction is not conferred upon him, ‘and that is the case where the Deputy 
Custodian holds the: person aggrieved to be an evacuee within the meaning 
of s. 2(d) (tit). In such a ease jurisdiction is conferred exclusively upon the 
District Judge to decide the matter: Now, in this particular ease the order 
complained of is made both under s. 2(d) (4) and 3d) (iis), and Mr. Bhagwati 
seems to be right when he contends that the order made by the Deputy Custo- 
dian is one and indivisible, that the appellants are aggrieved by, that order 
and only one appeal can lie against that order. Ordinarily, there would be 
no answer to Mr. Bhagwati’s contention. But when we find a special Act 
which deals with special circumstances, we must hold that in this ‘particular 
case although the order is one, two appeals are provided. One appeal is to 
the Custodian who would go into the question of the ground under s. 2(d) (4) 
which has led the Deputy Custodian to hold that the appellants’ property is 
evacuee property, and the.other to the District Judge on the ground under 
s. 2(d) (93) which has led the Deputy Custodian to hold that the appellants' 
property is evacuee property. . Although Mr. Bhagwati is theoretically right, 
we see no practical difficulty in coming to this conclusion. If the appeal is 
first heard by the Custodian under s. 2(d)(¢) and if he wishes to reverse the 
order of the Deputy Custodian, he would reverse it only to the extent that 
the Deputy Custodian was in error in holding that the appellants were eva- 
cuees within the meaning of s. 2(d) (5); he would not;be able to set aside the 
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order, because the order was based not only on the ground under s. 2(d)(1), 
but also on the ground under s. 2(d) (94i). When the appeal is heard by the 
District Judge under s. 2(d) (94), if the District Judge is also of the opinion 
that the Deputy Custodian was in error in holding the appellants to be 
evacuees under s. 2(d)(4), then the order would be insupportable on both 
the grounds and, therefore, the order would be liable to be set aside. If, on 
the other hand, the District Judge came to the conclusion that the Deputy 
Custodian was right in the view that he took with regard to the ground under 
s. 2(d) (9i), then, notwithstanding the Custodian holding against the Deputy 
Custodian under s. 2(d)(+), the order would have to be sustained because 
one ground would be sufficient to sustain the order. Therefore, in practice no 
difficulty should arise in working out these two sections. 

Now, Mr. Bhagwati has appealed to us to look at the language of the section, 
and, according to him, looking to the proviso, if an appeal is preferred and 
one of the grounds of the appeal is that the person aggrieved is not an evacuee 
within the meaning of sub-el. (tii) of el. (d) of s. 2, then the District Judge 
alone has jurisdiction to hear the appeal and the jurisdiction of the Custodian 
is ousted. In the first place, it is not possible -to give that interpretation on a 
plain grammatical construction of the proviso. A proviso merely carves out 
something from the section itself; a proviso never destroys the section as a 
whole; and if this interpretation were to be given to the proviso, it’ would mean 
that by means of the proviso the power conferred upon the Custodian to hear 
appeals under s. 7 on grounds falling under s. 2(d)(#) and s. 2(d) (4) 
has been taken away; it would mean that although the Deputy Custodian 
decided on three grounds, s. 2(d) (+), ($$) and (si), merely because he decided 
on ground 2(d) (ii) the jurisdiction of the Custodian was taken away and the 
District Judge had the jurisdiction to decide on all the three grounds on which 
the order was made by the Deputy Custodian. It is impossible to accept the 
contention that the expression ‘‘the ground’’ means one among many grounds. 
On the other hand, there is force in the Advocate General’s contention that 
the proviso only applies where the sole ground on which the Deputy Custodian 
has held the aggrieved person’s property to be evacuee property is that he is 
au evacuee within the meaning of sub-el. (44) of cl. (d) of s. 2; because it is 
possible to argue that the general jurisdiction being conferred upon the Custo- 
dian, the exceptional jurisdiction conferred upon the District Judge was con- 
fined to a ease where the Deputy Custodian held that the aggrieved person 
was an evacuee within the meaning of sub-cl. (sit) of cl. (d) of s. 2; in other 
words, where the finding was based on more than one ground, appeal would 
only lie to the Custodian and not to the Distriet Judge. We have not been 
able to accept the contention of the Advocate General, because in our opinion 
there was good ground why the Legislature conferred jurisdiction upon the 
District Judge to decide cases falling under sub-cl. (iit) of el. (d) of s. 2. The 
cases that fall under this sub-clause relate to complicated questions of title 
and, therefore, the scheme of the Act was that such questions should be decided 
by a trained judicial authority, and s. 27 further provides that if the Custo- 
dian-General wishes to revise the decision of the District Judge and he differs 
from the view taken by the District Judge, he has no power to set aside the 
order of the District Judge, but he has to refer the matter to the High Court. 
Therefore, we are not inclined to give an interpretation to s. 24 the result of 
which would be to oust the jurisdiction of the District Judge to decide com- 
plicated questions of title. Therefore, in our opinion, the learned Judge below 
was right when he came to the conclusion that looking to the scheme of ss. 24 
and 25 two appeals are provided where cases arise under s. 2(d) (4) and 
under s. 2(d)(4) or s. 2(d)(#). As in this case the Deputy Custodian held 
the appellants to be evacuees both under s. 2(d) (4) and 2(d) (iii), an appeal 
would lie to the Custodian to the extent that the finding of the Deputy Custo- 
dian related to the ground under s. 2(d)(i) and to the District Judge to the 
extent that the finding related to the ground under s. 2(d) (ti). J 
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The result is, the appeal fails and is dismissed with costa. 

Appeal dismissed, 
Attorneys for appellant: Amarchand & Mangaldas. 
Attorneys for respondent: Little & Co. 


APPELLATE CIVIL. 


. Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
DAHYABHAI GIRDHARDAS v. BOBAJI DAHYAJI KOTWAL.* 


Practice—Civil—Plaint—Signature on plaint affized by plaintiffs son as his kulmukhtyar— 
Whether amendment of plaint can be allowed to plaintiff to strike out son's signa- 
ture and sign plaint himself. 

The failure to sign the plaint properly is merely a formal defect which can be 
cured at any stage on a proper application made to that effect. 

In a suit filed by the plaintiff the plaint was signed by his son who described him- 
self as his kulmukhtyar. ed fests applied to amend the plaint by striking out his 
son’s signature and allowing to sign the plaint. On the question whether the 
plaintiff was so entitled to amend the plaint :— 

Held, that the plaintiff could be allowed to amend the plaint as the failure to 
sign the plaint properly was merely a formal error which did not vitiate the institu- 
tion of the, suit. 

Nanjibhai v. Popatlal? followed. 
Chunilal Bhagwanji v. Kanmal Lalchand? not followed. 
Mohini Mohun Das v. Bungsi Buddan Saha Das; referred to. 

One Dahyabhai Girdhardas (plaintiff) filed an ejectment suit in 1946 
against Bobaji and others (defendants) in the Court of the Nyayadhish at 
Ghodasar in Kaira district. The plaint was signed by the plaintiff’s son Vadi- 
lal who described himself as his kulmukhtyar. After merger the suit was 
transferred to the Civil Judge at Kaira and the plaintiff made an application 
that the plaint be allowed to be amended by striking out the name of Vadilal 
and by allowing the plaint to be signed by the plaintiff. The Civil Judge dis- 
missed the application. 

The plaintiff applied in revision to the High Court. 

The application was heard. 


D. V. Patel, for the petitioner. 
No appearance for the opponents. 


Cnuaana C. J. The suit out of which this revision application arises was filed 
in the Court of the Nyayadish at Ghodasar and the plaint was signed by the 
plaintiff's son Vadilal Dayabhai and he' was described as a kulmukhtyar. After 
merger the suit was transferred to the Civil Judge at Kaira. The plaintiff then 
applied for an amendment of the plaint by striking off the signature of his son 
and by being permitted to sign the plaint. The plaintiff realised that his son 
had no proper authority to sign the plaint and that was the reason for this ap- 
plication for amendment. The learned Judge dismissed the application, and it 
is from that order that this revision application is preferred. 

Now, there are two decisions of this Court to which my attention has been 
drawn bearing on the question as to whether failure to sign the plaint properly 
is such a material defect that the Court would be entitled to say that in the 
absence of a plaint being properly signed there is no suit before the Court at all, 
or whether the failure to sign the plaint properly is merely a formal defect 
which can be cured at any stage on a proper application being made to that effect. 
The former view has been taken by Sir John Beaumont in Chunilal Bhagwanj 


*Decided, April 18, 1952, Civil Revision 1 (1931) 34 Bom. LR. 628. 
Application No. 499 of 1951, from an order 2 (1943) 46 Bom. L.R. 350, s.c. [1944] 
passed by P. H. Buch, Civil Judge (Junior Bom. 68. 

vision), Kaira. 8 (1889) LL.R. 17 Cal 580, P.o, 
t . 
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v. Kanmal Lalchand.! In that case a person aeting under a power-of-attorney 
executed by a next friend of a minor presented a plaint and signed it, and the 
learned Chief Justice held that he had no authority to do so and that the plaint 
was not a valid plaint. The learned Chief Justice further held that the suit was 
never properly instituted, and that a defect of that sort could not be cured by 
amendment, and the natural course open to the plaintiff was to file a fresh 
plaint. With respect, the learned Chief Justice did not consider an earlier deci- 
sion of this Court in Nanjibhai v. Popatlal.2 As a matter of fact no authorities 
whatever were cited before the learned Chief Justice. Turning to the other 
judgment of this Court in Nanjibhai v. Popatlal, Mr. Justice Mirza there held 
that a plaint filed within time ean, if not properly signed, be allowed to be 
signed by the plaintiff at a later stage irrespective of the bar of limitation 
There the munim of the plaintiff had signed the plaint without having a general 
power-of-attorney and the plaint was not therefore properly signed, and the 
learned Judge allowed the plaint to be amended. "There is a judgment of the 
Privy Couneil whieh also perhaps throws some light on this matter, and that 
is Mohimi Mohun Das v. Bungsi Buddan Saha Das.? In that case the suit was 
by three co-plaintiffs, and one of the points urged before the Privy Council was 
that the plaint was signed and verified by one plaintiff alone, and the answer 
given in the judgment of the Privy Council was that that was immaterial as 
there was no rule providing that a person named as a co-plaintiff is not to be 
treated as a plaintiff unless he signs and verifies the plaint. The rule requiring 
a plaint to be signed applies to all the plaintiffs, and if the Privy Council 
thought that the failure of one of the co-plaintiffs to sign the plaint was imma- 
terial, it clearly shows that the Privy Council considered this a merely formal 
arror and not a serious defect which went to the root of the matter and which 
vitiated the whole institution of the suit to such an extent that the Court must 
consider that the suit was not properly instituted at all. If Sir John Beaumont 
was right in the view that he took, then the suit before the Privy Council was 
never instituted as far as the co-plaintiffs were concerned. Therefore, with very 
great respect, in my opinion the learned Chief Justice was in error in the view 
that he took, Ordinarily I would have been bound by his judgment as a judg- 
ment of co-ordinate authority, but there is the judgment of Mr. Justice Mirza 
and also the judgment of the Privy Council to which I have referred. With 
respect I prefer the judgment of Mr. Justice Mirza in Nanjtbhas v. Popatlal. 

I, therefore, set aside the order passed by the learned Judge below and direct 
that he should allow the plaintiff to amend the plaint by striking out the signa- 
ture of the plaintiff's son and allowing the plaintiff to sign the plaint. No order 
as to costs. 


Order set aside. 


Before the Howble Mr. M. C. Chagla, Chief Justice. 


LINGANGOUDA MARIGOUDA PATIL v. LINGANGOUDA FAKIRGOUDA 
PATIL.* 


Indian Limitation Act (IX of 1908), arts. 62, 120—Amount paid to defendant as sum due— 
Amount not received by defendant for use of plaintiff—Plaintif’s claim, based on 
equity, to portion of money received by defendant pplicability of art. 62—Con- 
struction à 


It is not always safe to follow English decisions in construing art. 62 of the Indian 
Limitation Act, 1908. In India art. 62 should be more strictly construed, because a 
liberal construction would result in more plaintiffs losing in large number of cases 
on the ground of limitation, because if art. 62 is strictly construed, then the suit would 
fall under art. 120 which gives to the plaintiff a longer period of limitation. 

The plaintiff paid a moiety of assessment which he was liable to pay to an Indian 
Native State, and the defendant paid the other moiety. In 1938 the State refunded 
the entire amount of the assessment, comprised of both the moleties, to the defen- 


1 (1943) 46 Bom. L.R. 350, 3 (1889) LL.R. 17 Cal 580. r.c. 
8.0. [1944] Bom. 66. *Decided, July 8, 1952. Civil Revision 
2 (1931) 94 Bom, LR. 628. Application No, 578 of 1951. 
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dant as the State was of the opinion that he alone was entitled to i aan aaa rat 
as such by the defendant. e plaintiff filed a suit in 1943 his share, in the 
amount refunded, from the defendant, On the question whether the suit was governed 
by art. 62 or art. 120 of the Indian Hon Aty TIR 
Held, that, in the circumstances ‘of the case, the amount was not received by the 
defendant for the use of the plaintiff, that the plaintiffs claim was an equitable claim 
and not a contractual claim, that art. 120 De Pa and, that, therefore, the plaintiff's 
suit was within time. 
Mahomed Waheb v. Mahomed Ameer, distinguished. 
Anantram Bhattacharjee v. Hem Chandra Kar? referred ‘to. vti 
One .Lingangouda Phakirgouda Patil and others (plaintiffs) and Ningawwa 
(defendant No. 2), on the one-hand, and Lingangouda Marigouda Patil (defend- 
ant No. 1) on the other, belonged to different branches of a separated family 
which owned certain watan inam lands in the Sangli State. A sum of Rs. 
'582-6-4& was paid to the Sangli State as assessment, the plaintiffs and defendant 
No. 2 paying their moiety and defendant No. 1 paying his. On June 4, 1938, 
the Sangli State ordered the amount of Rs. 582-6-4, which was paid in by both 
the parties as assessment, to be refunded to defendant No. 1. On April 6,1943, 
the plaintiffs filed the present suit against defendant No. 1 claiming Rs. 291-3-2, 
‘his half share in assessment which was refunded to defendant No. 1. 
The trial Judge held that art. 62 of the Indian Limitation Act was applicable 
to the case and dismissed the suit as being time-barred. 
On appeal, the District Judge reversed the decision of the trial Court and 
held that the suit was in time, observing in his judgment as follows :— 


“Thus we find that in fact the dea did not receive the money for plaintiffs 
use. There are no bres which in law render the receipt, a recelpt by the de- 
-fendant to the use of the p Undoubtedly the half that defendant No. 1 received 
from the treasury did not Vds to defendant No. 1 and belonged to plaintiffs and de- 
fendant No. 2. So undoubtedly that half in justice and equity and in legal right belonged 
to the plaintiffs and defendant No. 2. But E ce alone will not attract art. 62 
'unless we find that there are circumstances ur dr in lew render the receipt of that half 
a recen by the defendant to the use of plaintiffs and defendant No. 2. "There are no 
such circumstances and so I must hold that art. 62 will not apply. 

Thus when we exclude art. 62 it becomes automatically clear that art. 120 applies 
Se Ue Hon end aptus exit eda Hun aie eap ne ihe date of the receipt is 


Defendant No. 1 applied in revision to the High Court. 
The application was heard. 


K. G. Datar, for the petitioner. 
N. M. Hungund, for opponents Nos. 1 to 3. 


Cuaaua C. J. This revision application raises a question of limitation. The 
plaintiff and defendant No. 2 on the one hand and defendant No. 1 on the other 
paid to the Sangli State assessment in the sum of Rs. 582-6-4. The plain- 
tiff and defendant No. 2 paid a moiety as they were liable to pay and defendant 
No. 1 paid the other moiety. On June 4, 1988, the Sangli State ordered that 
this amount of assessment which was paid should be refunded, and instead of 
refunding half to plaintiff and defendant No. 2 and the other half to defendant 
No. 1, the State refunded the whole amount to defendant No. 1. On April 6, 
1943, "the "plaintiff filed the suit elaiming on his behalf and on behalf of defen- 
dant No. 2 the half share, viz. Rs. 291-3-2. The trial Court dismissed the plain- 
tiff's suit holding it was barred by limitation. The learned District Judge who 
has reversed the decision held that the suit is in time and decreed it, and the 
question that arises is whether the suit is governed by art. 62 or art. 120. If it 
is governed by art. 62, then it is out of time. If it is governed by art. 120, then 
it is within time. 

A’ preliminary objection is taken by Mr. Hungund that no revision applica- 
tion lies because the decision of the District Judge was a decision with jurisdie- 
tion, and however erroneous it might be in law, it cannot be corrected by this 
Court. There is considerable force in Mr. Hungund’ s contention. Mr. Datar 


1 (1905) ILR. 32 Cal. 527. 3 2 (1923) ILR. 50 Cal, 475. 
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has relied on a recent Privy Council decision in Joy Chand Lal Babu v. Kama- 
leksha Chaudhury,! and Mr. Datar says that that decision lays down that in 
every case of limitation and res judicata, if the decision of the lower Court is 
erroneous in law, the High Court can correct it in revision under s. 115. The 
claim made by Mr: Datar for the jurisdiction of the High Court under s. 115 
seems to be rather wide and extensive, but undoubtedly there are observations 
in the judgment of their Lordships which seem to support that contention. On 
the other. hand, there is a judgment of the Privy Council in the same volume at 
p. 67 (N. 8. Venkatagiri Ayyangar v. Hindu Religious Endowments Board, 
Madras?), which lays down the principles which should govern the application 
of s. 115, and if those principles are applied to the present case, it is difficult to 
see how a decision on a question of limitation would attract the application of 
s. 115. The matter is not free from difficulty. I prefer not to express any opinion 
on this application, because in my opinion even assuming I had jurisdiction 
under s. 115 to interfere with the decision of the learned District Judge, this is 
not a case where I should interfere because in my opinion the decision of the 
learned Judge seems to be correct in law. 

Now, the question is whether the moiety of the sum of Rs. 582-6-4 was received 
by defendant No. 1 for plaintiff’s use. It is only if it was received for the plain- 
tiff’s use that the money would be payable by defendant No. 1 to the plaintiff. 
Now, the language used in art. 62 is the language taken from English cases. But 
there is one important fact that should be borne in mind that in England it was 
necessary for the Courts to find an implied contract in order that suits may be 
maintainable. <A suit in personam would not lie unless there was an express or 
implied contract and therefore the Courts were at pains in many cases to infer 
or imply a contract so that the plaintiff should not fail by reason of a defect in 
procedure. Therefore, in the English books there are many cases where an im- 
plied contract has been arrived at in order to sustain the action. In India there 
never was any reason to stretch a point in favour of the plaintiff, in order to 
sustain his action. As Courts here were both Courts of law and equity, the 
question of formal procedure which was of such importance at one stage in Eng- 
land never troubled our Courts and our Judges, and therefore it is not always 
safe to follow English decisions in construing art. 62. If anything, in India 
art. 62 should be more strictly construed, because a liberal construction would 
result in more plaintiffs losing in a large number of cases on the ground of 
limitation, because if art. 62 is strictly construed, then the suit would fall under 
art. 120 which gives to the plaintiff a longer period of limitation. 

Now, limitation like any other question of law must to a large extent depend 
upon the particular facts found in a particular case, and before I look at 
the authorities it is necessary to consider what are the actual facts found in 
this case. In this case it is important to note that the sum of Rs. 582-6-4 was 
paid by the Sangli State to defendant No. 1 alone because in the opinion of 
the Sangli State defendant No. 1 alone was entitled to this amount. Further, 
the sum was received by defendant No. 1 because he contended that he alone 
was entitled to this amount. Therefore, neither in the case of the payer nor 
the payee was there any suggestion that the amount of Rs. 582-6-4 was being 
paid to defendant No. 1 not for himself, but at least in respect of a part of it for 
someone else. Therefore, the transaction with which we are concerned was a 
transaction where the payer paid a certain amount to the payee as the sum due 
by the payer to the payee, and in my opinion when you have a transaction like 
this it is impossible to contend that on a strict construction ant. 62 would apply 
and that I should hold that the amount was received by defendant No. 1 for the 
use of the plaintiff. 

The case strongly relied upon by Mr. Datar is a case reported in Mahomed 
Waheb v. Mahomed Ameer, and as I shall presently point out, the facts in, 
1 (1949) LR. 76 LA. 131, 8.C. 51 Bom. L.R. 952. 


8.0. 51 Bom. LR, 964. 3 (1905) LL.R. 32 Cal 527. 
2 (1949) LR. 76 LA. 67, j 
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that case were entirely different from the facts bile: me. There we had a 
case of co-mortgagees and one of the mortgagees received the: money from the 
mortgagor and the other mortgagee instituted a suit for recovering his share 
and the Court held that art. 62 applied. In that ease there wás no dispute 
that the amount received by one of the co-mortgagees was being’ received not 
only for himself but also on behalf of the'co-mortgagee and the payment was 
also being made by the mortgagor to discharge the mortgage in which two 
persons were interested. The observations made in that case on which 
Mr. Datar relies are after all observations to be read in the light of these facts. 
But what is more, the authority of this case has been rather shaken by a sub- 
sequent decision reported in Anantram Bhattacharjee v. Hem Chandra Kar.! 
In that case there was a dispute between the owners of contiguous properties. 
Some of the lands were attached under s. 146 of the Criminal Procedure Code 
and the income was deposited in the Collectorate. The owner of one of the 
properties withdrew a' portion of the income alleging that it represented his 
share of the profits. The owners of the: other property sued him for the 
recovery of that money on the ground that the lands belonged to them, and 
the Court held that art. 120 applied and not art. 62. In that case the learned 
Judges, Mr. Justice Walmsley and Mr. Justice Ghose, considered the case of 
Mahomed Waheb v. Mahomed Ámeer^and they pointed out that that case 
presented no difficulty because there one co-mortgagee received the entire 
sum of money due to himself and the other co-mortgagee from the mortgagor, 
and they also pointed out at p. 479 that the real difficulty seems to be that, 
in construing the words of art. 62 of the Indian Limitation Act, the Courts 
in some of the cases have apparently considered that that article refers to all 
eases where an action for money had and received would lie at common law 
in England, and then the learned Judges point out that the common law form of 
action for money had and received: grew out of the circumstance that at 
common law in England an action in personam is maintainable only on ‘con- 
tract or on tort. The learned Judges held that the plaintiffs in that case were 
equitably entitled to the money as the profits of the lands, which one of the 
owners of the lands withdrew honestly believing that he was entitled to it, 
and therefore according to the learned Judges the claim was an equitable claim 
against the defendants. In my opinion, here too, although defendant No. 1 
did not receive the money for the use of the plaintiff and defendant No. 2 and 
although the State of Sangli did not pay the money to defendant No. 1 for 
the use of the plaintiff and defendant No. 2, as soon as the plaintiff establishes 
that he has a share in equity he has a claim to it, and if it is an -equitable 
claim and not a contractual claim, then the article that would apply is art. 120 
and not art. 62. On the whole, in my opinion, the learned Judge below was 
right in the view that he took that art. 120 applied and that the suit was within 
time. 
The result is that the application fails. Rule discharged with costs. 
Rule discharged. 


1 (1923) LLR. 50 Cal 475.  .: 
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Before Mr. Justice Gajendragadkar and Mr. Justice Chatnani. 
BHAGWANT RAMBHAU KHESE v. RAMCHANDRA KESHO 
: PATHAK.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), Secs. 
12(2)(3), 50t—Bombay Rents, Hotel and Lodging House Rates Control (Amendment) 
Act (Bom. III of 1949), Sec. 13, provisot—Suit for ejectment filed before coming into 
operation of Act—Tenant whether protected under s. 12(3)—Whether s. 12(3) retros- 
pective—“Suits and proceedings" in s. 50 whether include appeals and execution 
proceedings—Whether proviso to s. 13 of Amending Act excludes consideration of 
plea that particular section of Act improperly applied—Construction of statute— 
Words in statute yielding only one meaning not consistent with object of Legislature. 


A tenant who has been sued in ejectment by his landlord before the ‘Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, came imto force is not 
entitled to the protection of s. 12(3) of the Act. 

Sub-sections (2) and (3) of s. 12 of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, are prospective and cannot apply to suits filed before the Act 
came into force. 

The words “suits and proceedings” in s. 50 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, include appeals and execution proceedings 
and, therefore, the proviso to s. 13 of the Bombay Rents, Hotel and Lodging House 
Rates Control (Amendment) Act, 1949, would apply to the decrees passed in appeals 
as much as to the decrees passed in the suits. 

The proviso to s. 13 of the Bombay Rents, Hotel and Lodging House Rates: Con- 
trol (Amendment) Act, 1949, does not exclude the consideration of the plea that a 


particular section of the Act has been improperly applied. 


*Decided, March 13, 1952. Second 
Fr ee No. 122 of 1949, from the decision 
of L. Y. Ankalgi, Judge of the Court of 
Small Causes, with A.P, at Poona, in 
Appeal No. 228 of 1946, modifying the 
decree passed by B. K. Khade, Joint Civil 
Judge, Junior Division, Poona, in Civil 
Suit No. 729 of 1945. 

tThe sections run as follows:— 

12.(1) A landlord shall not be entitled 
to the recovery of possession of any pre- 
mises so long as the tenant pays, or is ready 
and willing to pay, the amount of the 
standard rent and permitted increases, if 
any, and observes and performs the other 
conditions of the tenancy, in so far as they 
are consistent with the provisions of this 
Act. 

(2) No suit for recovery of possession 
shall be instituted by a landlord against a 
tenant on the ground of non-payment of 
the standard rent or permitted increases due, 
until the expiration of one month next after 
notice in writing of the demand of the 
Standard rent or permitted increases has 
been served upon the tenant in the man- 
ner provided in section 106 of the .Trans- 
fer of Property Act, 1882. 

(3) No decree for eviction shall be pass- 
ed in any such suit if, at the hearing of the 
suit, the tenant pays or tenders in Court 
the standard rent or tted increases 
then due together with the costs of the suit. 

50. The Bombay Rent Restriction Act, 
1939, and the Bombay Rents, Hotel Rates 
and Lodging House Rates (Control) Act, 
1944, are hereby repealed: 

Provided that all suits and proceedings 
between a landlord and a tenant relating to 
the recovery of fixing of rent or possession 
of any premises to which the provisions of 
Part II apply and all suits and proceedings 
by a manager of a hotel or an owner of a 
lodging house against a lodger for the re- 
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covery of charges for, or possession of, the 
accommodation provided in a hotel or lodg- 
ing house situate in an area to which Part 
II applies, which are pending in any 
Court, shall be transferred to and continu- 
ed before the Courts which would have 
jurisdiction to try such suits or proceed. 
ings under this Act or shall be continued 
in such Courts, as the case may be, and all 
the provisions of this Act and the rules 
made thereunder shall apply to all such 
suits and proceedings. 

Nothing in this proviso shall apply to 
execution proceedings and appeals arising 
out of decrees or orders passed before the 


. coming into operation of this Act and such 


execution proceedings and appeals shall be 
decided and disposed of as if this Act had 
not been passed. 

t13.... 

The amendments made by sections 10 
and 11 of this Act shall be deemed to have 
been made and come into force on the date 
on which the said Act came into force and 
Shall always be deemed to have been made 
and in force from such date: 

Provided that the validity of any decree 
or order passed in any suit or proceeding 
referred to in section 50 of the said Act 
between the 13th day of February 1948 and 
the 3rd day of February 1949 shall not be 
questioned only on the ground that such 
Suit or proceeding should have been decid- 
ed and disposed of in accordance with the 
provisions of the said Act and not in accord- 
ance with the provisions of any of the 
enactments repealed by the said Act or 
vice versa any execution proceedings 
or appeals arising out of such decree or 
order shall be decided and disposed of in 
accordance with the provisions of the said 
Act or the enactments repealed in accord- 
ance with which, as the case may be, such _ 


D 


decree or order was 
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Surjitlal Ladhamal Chhabda v. Chandrasinh Manibhai? Nilkanth Ramchandra v. 
Rasiklal’ and Chandrasinh v. Surjit Lal', referred to. 

If the words used in a statute are clear and unambiguous and they yield only 
one meaning, Courts cannot refuse to give the words that meaning on the argument 
that the said meaning is not consistent with the hypothetical intention of the Legis- 
lature. If the words in question are ambiguous and are capable of two meanings, it 
would clearly be the dud of the Courts to assign them such meaning as would give 
effect to the Act and as would be consistent with the object of the Legislature in 
passing the Act. 

Ont Bhagwant (plaintiff) filed the present suit on July 11, 1945, against 
Ramchandra (defendant) to recover possession of certain ‘property with 
arrears of rent and mesne profits alleging that the defendant was a monthly 
tenant on a rent of Rs. 7, that he had committed default in payment of rent 
and that he was served with notice to quit. The defendant inter alia contended 
that notice was waived by the plaintiff by acceptance of rent and that the suit 
was not maintainable without the Rent Controller’s certificate. 

The trial Court on April 18, 1946, decreed the plaintiff's suit for rent but 
condoned the default and allowed the defendant to continue in possession on 
condition that in future he paid the rent regularly, and in case of default the 
plaintiff was to be awarded possession and mesne profits. 

On appeal by the plaintiff filed on June 24, 1946, the appellate Judge modi- 
fied the decree of the trial Court and dismissed the appeal, observing in his 
judgment as follows :— 


“Ordinarily when a case is based on default, rules applying to forfeiture under s. 114 

of the Transfer of Property Act cannot be applied. Nor was there any express or implied 
provision under the old Rent Act that conferred such discrétionary jurisdiction on Courts. 
But 8. 12, cl. (3), of the new Act LVII of 1947, has provided a specific relief to the default- 
ing tenants and laid down imperatively that no decree for eviction shall be passed if the 
arrears of rent and costs of suit are produced by the tenant. Much doubt was Was formerly 
felt about the retrospective effect of the new Act but recently it was held in the High Court 
Civil Appeal No. 365 of 1947 that the new Act applied to the pending appeal oe 
also, because they were the continuation of suit proceedings and no decree for eviction 
could be passed provided the arrears of rent and costs were paid. Respondent has com- 
plied with these conditions. Following therefore the above decision, I hold that the lower 
Court had discretion to condone the default.” . 


The plaintiff appealed to the High Court. 


Y. V. Chandrachud, and C. N. Bhalerao, for the appellant. 
P. S. Joshi, for the respondent. 


GAJENDRAGADKAR J. The short question which this appeal raises is whether 
8 tenant who had been sued in ejeetment by his landlord before the Bombay 
Rents, Hotel and Lodging House Hates Control Aet, Bombay Act LVII of 
1947, came into force is entitled to the protection of s. 12(3) of the said Act. 
The landlord had sued the tenant to recover possession of the premises let out 
to him on the ground that the tenant had committed default in the payment 
of rent and the tenancy had been duly determined by a notice given by the 
landlord in that behalf. 'The defence was that the rent had been regularly 
paid, that the notice which had been given by the landlord had been subse- 
quently waived by him by accepting rent from the tenant and that the suit 

was not maintainable without the Rent Controller’s certificate. The premises 
were let out to the tenant on a monthly rent of Rs. 7 inclusive of electricity 


ebarges. The trial Judge found against the defendant on all the pleas made ' 


by him. He, however, took into account the fact that the entire amount of rent 
due till the end of March 1946 and the costs of the suit had been produced by 
the tenant in the Court pending the hearing of the suit. He, therefore, held 
that the tenant had expressed his readiness and willingness to pay and so he 
refused to pass a decree for ejectment in favour of the landlord. He directed 
the defendant to pay the rent on or before the 10th of every month and added 


1 (1948) F.A, No. 365 of 1947, decided by 2 (1948) 51 Bom. LR. 280, F.B. 
Weston and Dixit JJ., on April 1, 1948 3 (1951) 53 Bom. LR. 532. L 


(Unrep.). 
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that if the defendant failed to pay the rent regularly, the landlord would be 
entitled to take possession by executing the decree. This decree was passed 
on April 18, 1946. 


The landlord preferred an appeal against this decree. Pending the appeal 
Bombay Act LVII of 1947 came into force on April 18, 1948. The lower 
appellate Court agreed with all the findings of fact recorded by the learned trial 
Judge and would have reversed his decree but for the fact that a decision of 
this Court in Surjitlal Ladhamal Chhabda v. Chandrasinh Manibhai! was 
cited before him on behalf of the tenant. This was a judgment deliver- 
ed by Weston and Dixit JJ in Surjitlal’s case in which they had applied 
the provisions of the new Act to a first appeal which had arisen from a suit 
filed long before the new Act came into force. Relying upon this judgment 
the lower appellate Court held that the tenant was entitled to invoke the 
benefit of s. 12(3) of Bombay Act LVIT of 1947; since the tenant had paid the 
whole amount of the rent due until the date of the trial Court’s decree and the 
costs of the suit, the tenant was naturally given the protection of the provi- 
sions of the said sub-section. The result was that the appeal was dismissed 
and the decree passed by the trial Court was confirmed, though for entirely 
different reasons. This decree was passed on August 30, 1948. It is this 
deeree which is challenged by the landlord before us in the present second 
appeal. 


Now, in dealing with the question as to whether the provisions of s. 12(3) of 
Bombay Act LVII of 1947 apply in the present case it is necessary to refer to 
another decision of this Court and the amendment of the Act to which it led. 
After Weston and Dixit JJ. had delivered their judgment in Surjitlal’s case a 
Full Bench was constituted to consider the same question in Nilkanth Ramchandra 
v. Rasiklal.2 The point which the Full Bench had to consider was whether having 
regard to the provisions contained in the proviso to s. 50 of the Act the other pro- 
visions of the Act were applicable to the suits which were not required to be trans- 
ferred under the said proviso. This proviso as it originally stood required that all 
suits and proceedings except appeals and execution proceedings as described 
in the proviso which were pending in any Court shall be transferred to and 
continued before the Courts named in the Act and that all the provisions of 
this Act and the rules made thereunder shall apply to all such suits and pro- 
ceedings. Weston and Dixit JJ. had held that though the proviso expressly ex- 
cluded appeals and execution proceedings from its purview, there was no justi- 
fication for not allowing the application of the provisions of this Act 
io appeals, since appeals are in substance a continuation of the suits them- 
selves. The Full Bench was called upon to consider whether this view was 
right. The Full Bench held that this view was not justified by the words of 
the proviso to s. 50. According to the Full Bench the condition precedent 
for applying the provisions of the Act to the suits and proceedings was that 
these suits and proeeedings should be pending in Courts from which they were 
required to be transferred to other Courts named in the Act. Suits and pro- 
ceedings which were not required to be transferred because they were already 
pending in Courts which were competent to try them even under the new Act 
fell outside the scope of the proviso altogether and so there was no occasion to 
apply the provisions of the new Act to such suits. Incidentally the Full Bench 
also considered the question as to whether s. 12 was retrospective or not. 
Section 12(1) provides that the landlord would not be entitled to eject his 
tenant if the tenant pays or is ready and willing to pay standard rent and 
permitted increases, if any, and observes and performs the other conditions of 
the tenancy in so far as they are consistent with the provisions of the Act. 
Sub-section (2) lays down that no suit for recovery of possession shall be 
instituted by a landlord against & tenant on the ground of non-payment of 


1 (1948) F.A. No. 365 of 1947, decided 1948 (Unrep.). : 
by Weston and Dixit JJ. on April 1, 2 (1948) 51 Bom. LR. 280, ¥.B. .- \° 
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ihe standard rent or permitted inereases due, until the expiration of one 
month next after notice in writing of the demand of the standard rent or 
permitted increases has been served upon the tenant in the manner provided 
in s. 106 of the Transfer of Property Act. The Full Bench took the view that 
this sub-section was clearly and unambiguously prospective, and that even if 
ihe other provisions of the Act were applicable to suits and proceedings which 
fell within the purview of the proviso to s. 50, s. 12(2) would not be applicable. 
In other words, though the other provisions of the Act may be treated as 
applicable retrospectively to suits and proceedings mentioned in the said pro- 
viso, this particular provision of s. 12(2) would be an exception and it would 
not apply retrospectively at all. The Full Bench reached the same conclusion 
with regard to the provisions contained in s. 12(3). This last sub-section lays 
down that no decree shall be passed in any such suit if at the hearing of the 
suit the tenant pays or tenders in Court the standard rent or permitted in- 
creases then due together with the cosis of the suit. The view that this sub- 
section also was prospective was a necessary corollary of^the conclusion that 
g. 12(2) was prospective. In terms sub-s. (3) refers to ‘‘such suits", mean- 
ing such suits as are mentioned in sub-s. (2), and if sub-s. (2) was prospective, 
there could be no doubt that sub-s. (3) is also prospective. In coming to this 
conclusion it was pointed out in the judgment of the Full Bench that the 
Legislature may not have intended to make any distinction between suits which 
were required to be transferred and those which were not required to be 
transferred under the provisions of the proviso to s. 50, and it was conceded 
that the distinetion which had to be made between the two classes of suits on 
ihe words used in the proviso really amounted to an anomaly. The learned 
Chief Justice who delivered the judgment of the Full Bench, therefore, suggested 
that Legislature may put an end to this anomaly by making suitable amend- 
ments in the said proviso. 

The Legislature in fact acted promptly and an Ordinance was issued on 
February 3, 1949: Ordinance I of 1949. It was stated in the Aims and Objects 
of-this Ordinance that the object in issuing the Ordinanee was to make it 
clear that the Bombay Act of 1947 applied to all suits and proceedings of the 
nature deseribed in the proviso whether they were required to be transferred 
or not. In other words, the anomaly whieh resulted from the defective word- 
ing of the original proviso was corrected by the amendments made by this 
Ordinance. A large number of suits were pending in many Courts in the 
mofussil and they were not required to be transferred since the Courts where 
these suits &nd proceedings were pending were themselves competent to try 
similar suits under the provisions of this Act. This Ordinance effected 
another amendment whereby the brackets and words ‘‘ (other than exeeution 
proceedings and appeals)" which had originally occurred in the proviso itself 
were taken out from the proviso and a provision was made in respect of these 
by a separate proviso. Thus this proviso laid down that nothing in the pro- 
viso to s. 50 shall apply to execution proceedings and appeals arising out of 
decrees or orders passed before the coming into operation of this Act and such 
execution proeeedings and appeals shall be decided and disposed of as if the 
Act had not been passed. By cl. 4 the Ordinance introduced another proviso, 
and by this proviso it was laid down that ‘‘the validity of any deeree or order 
passed in any suit or proceeding referred to in s. 50 of this Act (Act LVII of 
1947) between February 13, 1948, and the date on which this Ordinance comes 
into force (February 3, 1949) shall not be questioned only on the ground that 
such suit or proceeding should have been decided and disposed of in accordance 
with the provisions of this Act and not in accordance with the provisions of 
any of the enactments repealed by this Act or vice versa". The proviso which 
has thus been added by el. 4 of the Ordinanee will hereafter be referred to as 
the new proviso. It would be noticed that the two dates mentioned in this 
proviso are significant. On February 13, 1948, the Act itself came into force, 
whereas the Ordinance came into force on February 3, 1949. This Ordinance 


[d 


1952.] BHAGWANT RAMBHAU 0. RAMCHANDRA (A.0.3.)—Gajendragadkar J. — 887 


was ultimately followed by Act III of 1949 which received the assent of the 
Governor General on March 31, 1949. This Act incorporates the amendments 
already made by the Ordinance and provides that the said amendments are 
intended to be retrospective and that they should be read as if they had been 
ineluded in the original Aet LVII of 1947 when it eame into force. 

Whilst these amendments were being made, the decision of Weston and 
Dixit JJ. was being ehallenged before the Supreme Court by the landlord 
(Chandrasimh v. Surjit Lal’). When this appeal was argued before the 
Supreme Court the judgment of the Full Bench of this Court in Nilkanth 
Ramchand v. Rasiklal was cited by the landlord and the Supreme Court in 
terms approved of the views expressed in the Full Bench judgment. 
Mr. Justice Mahajan who delivered the judgment of the Supreme Court 
held that as the proviso to s 50 stood it could apply only to suits which 
were required to be transferred and he added that whatever the effect of the 
‘said proviso otherwise may be, the provisons of sub-ss. (2) and (3) of s. 12 were 
prospective and could not be applied to suits filed before the Act came into 
force. Incidentally, it may be mentioned that at the time of the arguments the 
provisions of the Ordinance were mentioned before the Supreme Court, but 
they had no occasion to consider the said provisions and have expressed no 
opinion on the effect. of the amendments subsequently made by the Ordinance 
itself. 

Mr. Chandrachud for the appellant contends that the only ground on 


which the lower appellate Court refused to pass a decree in favour of the land- 
lord was that a Divisional Bench of this Court had applied the provisions of 
s. 12(3) to a suit filed before Bombay Act LVII of 1947 came into force and 
his argument is, sinee the said decision has been reversed by the Supreme 
Court the decree passed by the lower appellate Court in the present case must 
be similarly reversed. In our opinion, however, that is not the eorreet posi- 
tion. The dispute between the parties must now be decided in the light of the 
amendments made by the Ordinance and by Act III of 1949 and the landlord 
would be entitled to sueceed only if he is able to challenge the legality of the 
deeree in spite of the provisions contained in the new proviso which has been 
recently introduced by the said Ordinance and’ Act. 

As I have already mentioned, the effect of this proviso is that a decree 
passed in a suit or proceeding cannot be challenged only on the ground that 
the provisions of the new Act have been applied if the decree is passed between 
February 13, 1948, and February 3, 1949. In the present case the appellate 
decree falls within the period mentioned in this proviso. Mr. Chandrachud, 
however, says that a decree passed by the lower appellate Court cannot attract 
the provisions of this proviso because it is not a decree passed in a suit or a 
proceeding referred to in s. 50. Mr. Chandrachud seeks to make a distinction 
between suits and proceedings mentioned in s. 50 on the one hand and appeals 
and execution proceedings on the other. He contends that it is now made 
clear that nothing in the proviso to s. 50 will apply to appeals and execution 
proceedings and hè says that the effect of this provision is to emphasise the 
distinction between suits and proceedings on the one hand and appeals and 
execution proceedings on the other. We are free to confess that we have 
found it very difficult to put a reasonable construction upon the new proviso. 
On the whole we are, however, disposed to take the view that a decree passed 
in appeal would come within the purview of this proviso because an appeal is 
a continuation of the suit. Besides, appeals and execution proceedings are 
themselves referred to in s. 50, though it may be for the purpose of laying 
down that the provisions contained in the proviso to the said section do not 
apply to such appeals and execution proceedings. The intention of the Legis- 
lature obviously was to avoid confusion in regard to suits and proceedings 
which had been filed before the new Act came into force, and it seems to us 
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that we would merely be giving effect to that intention if we hold that the 
provisions of this proviso apply as much to suits filed before the Act eame 
into force as to appeals arising from such suits, provided of course that the | 
decree should have been passed within the period mentioned in this proviso. 
Besides, it has to be remembered that the original proviso to s. 50 as well as WS 
the subsequent amendment have expressly laid down that the provisions in 

the proviso would not apply to appeals and execution proceedings. This would 

be necessary only if the expression ‘suits and proceedings’ would ordinarily | 
have included appeals and execution proceedings; if this expression had not 
included appeals and execution proceedings it would have been superfluous 
to lay down that the provisions of the proviso would not apply to appeals and 
execution proceedings. Therefore, the words ‘suits and proceedings’ must be - 
deemed to include appeals and execution proceedings, and in that sense the new : 
proviso must be held to apply to the decrees passed in appeals as much as to the- 
deerees passed in the suits. 

That, however, does not finally dispose of this matter. Mr. Chandrachud 

has further addressed to us an interesting argument on the effect of this pro- 
viso itself. Mr. Chandrachud says that all that this proviso does is to prevent 
a party from challenging the decree solely on the ground that the provisions 
of the new Act should not have been applied. Mr. Chandrachud says that he 
does not challenge the decree on the broad and general ground that the provi- 
sions of the new Act have been improperly applied to the appeal with which 
we are concerned. His argument is that even though the provisions of this new 
Act may in a general sense be held to be applicable, we must still be satisfied 
that the provisions of the particular section on which reliance is placed by the 
tenant apply to his case. In other words, the question as to whether the provi- 
sions of a particular section apply to a particular case either in fact or in law 
is outside the mischief of the proviso altogether. We think this argument is 
well-founded. Indeed, it is only when the provisions of the new Act are held 
applicable to the proceedings before us that the further question arises whether 
g. 12(3) can be invoked by the tenant or not, and in dealing with this ques- 
tion we have to consider whether this section is retrospective. It is true that 
the effect of the provisions contained in-the proviso to s. 50 is to make all the 
provisions of the Act generally applicable to the suits therein described and 
in that sense the policy of the Legislature was to make the provisions of this 
Aet retrospective. But when we find that sub-ss. (2) and (3) of s. 12 are so 
worded that they cannot possibly be treated as retrospective, we must hold 
that these two sub-sections are an exception to the general rule deducible from 
the proviso to s. 50. That was the view which the Full Bench took in Nilkanth’s 
case and that is the view which the Supreme Court have clearly approved in 
Chandrasinh v. Surjit Lal. In our opinion as the words of ss. 12(2) and (3) 
stand, there can be no doubt whatever that these two sub-sections are prospec- 
tive and cannot at all apply to suits filed before the Act came into force. If 
that be the true position, we do not see how the appellant can be precluded 
from raising this point before us. The point thus raised does not amount to a 
plea that the provisions of the new Act should not have been applied at all. 
In fact, it assumes that the provisions of this Act are applicable, and on that 
assumption we are asked to consider whether the provisions of s. 12(3) ean 
apply. As we have already pointed out, the new proviso does not exelude the 
consideration of the plea that a particular section of the new Act has been 
improperly applied. In fact, if the trial Court or the appellate Court gives 
benefit of the provisions of s. 12(3) to the tenant even though he has not com- 
plied with the requirements of the said sub-section, it would clearly be open 
to us to entertain the plea that on the facts the said sub-section has been mis- 
applied. Similarly, if the tenant is given the benefit of this sub-section where 
this sub-section cannot in law apply, we would be justified in considering this 
plea as well. Therefore, in our opinion the new proviso does not bar the point 
raised before us by Mr. Chandrachud. 
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In construing the new proviso we have no doubt to bear in mind the fact 
that Legislature wanted to avoid eonfusion by enaeting this proviso. Between 
the two dates mentioned in the proviso, Legislature was aware that the Courts 
in the State had taken two rival views as to the effect of the proviso to s. 50, 
and the objeet of the Legislature in introdueing the new proviso was not to 
allow the decrees passed during the said specified period to be challenged only 
on the ground that the effect of the proviso to s. 50 had been misconstrued and 
the new Rent Act rather than the old had been applied or vice versa. But if 
the words used in the present proviso are clear and unambiguous, we must 
proceed to give them their natural meaning even though the result may be not 
wholly consistent with the object of the Legislature. It is well settled that if 
the words used in a statute are clear and unambiguous and they yield only one 
meaning, Courts cannot refuse to give the words that meaning on the argument 
that the said meaning is not consistent with the hypothetical intention of the 
Legislature. If the words in question are ambiguous and are eapable of two 
meanings, it would clearly be the duty of the Courts to assign them such mean- 
ing as would give effect to the Act and as would be consistent with the object 
of the Legislature in passing the Act. In the present case the challenge which 
is prohibited is in terms confined only to the ground that one Act rather than 
the other should have been applied, and as I have already mentioned the chal- 
lenge before us cannot in our opinion fall within this prohibition. We have, 
however, carefully considered the question as to whether this view of the 
proviso would make the proviso altogether infructuous, and we are satisfied 
that it would not be so. We may in this connection incidentally refer to s. 13 
of the Act. This section provides for the cases in which the landlord may recover 
possession of the property let out to the tenant. Amongst these cases is sub-s. 
(1) (g) where the premises are reasonably and bona fide required by the land- 
lord for occupation by himself or by any person for whose benefit the premises 
are held. With regard to the class of cases falling under s. 13(1)(g) sub-s. (2) 
bas laid down that no decree for eviction shall be passed on the ground men- 
tioned in cl. (g) if the Court is satisfied that having regard to all the circum- 
stances of the case greater hardship would be eaused by passing the decree 
than by refusing to pass it. Now, it is quite possible to take the view that the 
provisions of this sub-section can be retrospectively applied, and if they are so 
applied to a suit filed before the Act came into force, the party aggrieved may 
not be able to challenge successfully the decree passed under this sub-section. 
In other words, this sub-section gives an illustration of the retrospective opera- 
tion of one provision of the Act which cannot be challenged. 

In this connection we may point out that the anomaly which apparently 
results from refusing the tenant the benefit of s. 12(3) im eases filed before the 
Act came into force arises not by reason of the interpretation we are putting 
upon the new proviso to s. 51, but it arises from the manner in which s. 12, 
sub-ss. (2) and (3), have been enacted by the Legislature. When the Legis- 
lature enacted the proviso to s. 50, it was clearly intended to make the 
provisions of the Act applicable retrospectively. But in enacting this 
proviso it was not realised that there may be some sections in the <Act 
which in terms were so clearly prospective that Courts would find it im- 
possible to apply those sections to suits covered by the proviso to s. 50. We 
have, therefore, to consider the position that whereas the proviso to s. 50 
makes the provisions of the Act retrospective in a general way, s. 12, sub-ss. (2) 
and (3), in terms are prospective so that there can be no escape from the con- 
clusion that despite the proviso to s. 50, s. 12, sub-ss. (2) and (3), must be 
prospectively applied and in that sense must be treated as an exception to the 
provisions of the said proviso. When the Legislature introduced the new pro- 
viso they must have been aware of this anomaly because this anomaly was 
pointed out in the judgment of the Full Bench in Nilkanth Ramchandra v. 
Rasiklal. Even so, it was not thought necessary by the Legislature to amend 
s. 12, sub-ss. (2) and (3), and the only action they took in the light of the said 


` 


1952.] ANANT SADASHIV U. RATNAGIRI LOCAL BOARD (A.C. J.) 84] 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice. 


ANANT SADASHIV PANDIT v. RATNAGIRE JILHA (DISTRICT) 
LOCAL BOARD.* 


Bombay Local Boards Act (Bom. VI of 1923), Sees. 3( (gg), 34(1) (2) (3), 40)()1— 
District in definition of “octroi”, what is—Goods coming from one part of district into 
another—Part from which goods come not within octroi limits of district local board— 
Whether district local board can levy octroi on goods—Ratnagiri District Local Board 
Octroi Rules. r. 2(11)(12),t1 whether ultra vires. 

The district contemplated in the definition of “octroi” under s. 3(gg) of the 
Bombay Local Boards Act, 1923, is the district defined in the Act itself and thai is 
either the revenue district or the revenue district altered or modified by a notifica- 
tion by Government under s. 3A of the Act. If the limits of the district are not 
altered, then the revenue district is the same as the district for the purposes of the 
Act and for the purposes of considering the right of the district l board to levy 
octroi on goods entering into the district. It is, therefore, not open to the district 
local board to levy octroi when goods come from one part of the district into another 
although the part from which the goods come are not within the octroi limits of the 
district local board. . ; f 

The rules framed by the District Local Board of Ratnagiri defining “octroi” and 
"octroi limits" are ultra vires and, therefore, it was not competent to the District 
Local Board of Ratnagiri to levy octroi on goods which entered Kunkeri in the Ratna- 
giri District from Sawantwadi which constitutes a municipal distriet in Ratnagiri. 

When an expression is defined in the Act, that definition must apply wherever 
that expression occurs in the statute, unless the Act itself indicates to the contrary. 


One Anant Sadashiv Pandit (plaintiff) sent certain articles made of wood 
from Sawantwadi to Kunkeri via Kolgaon where there was a municipal naka 
in charge of a nakedar of the District Local Board, Ratnagiri (defendant). 
Sawantwadi and Kunkeri were in the Ratnagiri District and Sawantwadi was 
a muncipal district. The nakedar at Kolgaon recovered from the plaintiff on 
May 10, 1950, an amount of Rs. 4-6-0 as octroi duty on the wooden articles. 
Tho plaintiff paid the amount under protest, and on September 9, 1950, filed 
the present suit against the defendant to recover the amount. 

The trial Judge dismissed the suit observing in his judgment as follows :— 


* ‘Octroi limits’ as defined in r. 2(12) of exh. 36 means the whole of the area subject 
to the jurisdiction of the Board under s. 4 of the Local Boards Act. In this case Sawant- 
wadi being within the limits of the Sawantwadi Municipal district is not subject to the 
jurisdiction of the defendant Board under s. 4(3) of the Local Boards Act. The defend- 
ant Board is entitled to levy octroi duty on goods liable to such duty, when such goods 
are brought within its octroi limits. Sawantwadi is not within but is outside the octroi 
limits of the defendant Board. That being so goods carried from Sawantwadi to Kunkeri 


‘Decided June 18, 1952. Civil Revision (i) exclude from any district any local 
Application No. 458 of 1951. area comprised therein; or 


tThe relevant sections are as under:— 

3(f) "district" means the district re- 
ferred to in sub-section (1) of section 3A 
or the local area declared as a district un- 
der sub-section (2) of that section, as al- 
tered by the notification, if any, issued 
under sub-section (3) of the same section; 

(gg) "octroi" means a tax by way of cess 
on the entry of goods into a district for 
consumption, use or sale therein; 

3A. (1) Save as otherwise provided in 
this section, every local area constituted as 
a district from time to time under the 
Bombay Land Revenue Code, 1879, shall be 
deemed to be a district for the purposes of 
this Act. 

(2) The State Government may, in spe- 
cial circumstances, by notification in the 
Official Gazette, declare any local area 
whether in the same district constituted 
under the Bombay Land Revenue Code, 
1879, or in any other such district to be a 
district for the purposes of this Act and 

ify therein the name of the district. 

(3) The State Government may, by 
notification in the Official Gazette,— 


` 


(6) include in any district any local area 
in the vicinity thereof; or 

(iit) cancel a notification issued under 
sub-section (2); or 

(iv) alter the name of any district. 

4, (1) The State Government may estab- 
lish a district local board for an area con- 


(3) A district local board shall have 
authority for the Rue of this Act over 
the area for which it has been established, 
except such portion thereof as is for the 
time being within the limits of a municipal 
district or cantonment. 

tiThe relevant rule runs thus: 

2. In these rules unless there is some 

thing repugnant in the subject or context,— 


(11) “Octroi” means a tax on goods 
brought within the octroi limits for the 
purpose of consumption, use or trade 
therein. 

(12) "Octroi limits" means the whole of 
the area subject to the jurisdiction of the 
Board under s. 4 of the Act. 
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cannot be said to be goods carried from one place to another within the octroi limits of 
the defendant Board, but are goods brought from a place outside those octroi limits. 
When the plaintiffs goods left the limits of the Sawantwadi Municipality at Kolgaon. 
where there is a Municipal ‘Nake’ and entered the area of the defendant Board for being 
carried to Kunkeri, they were imported into the octroi limits of the defendant Board and 
the Board was, therefore, perfectly entitled to levy octroi duty on those goods at Kol- 
gaon where it has established its own ‘Naka’. 

It was contended by the plaintiff Shri Pandit pleader that the -definition of the 
term octroi as given in s. 3(gg) of the Local Boards Act is different from the definition 
of that term as given in r. 2(11) of exh. 36, that the’ octroi rules exh. 36 are illegal as the: 
defendant has no authority to e such rules and that, therefore, the said rules cannot 
be taken into account while deciding the question involved in this case. In my opinion 
Shri Pandit’s contention that defendant Board has no power to frame the octroi rules 
that it has done cannot prevail. It was rightly argued by Shri Mulye for the defendant 
that under s. 1(2)(B) of the Local Boards Act the defendant Board is empowered to frame 
octroi rules. Under ss. 99, 100 and 102(B) Local Boards are empowered to frame rules 
for wei taxes including octroi, with the sanction of the Commissioner. The affidavit 
exh, 43 filed by the Chief Officer of the defendant Board duly proves that the octroi rules 
exh. 36 framed by the defendant Board have been sanctioned by the Commissioner. 
Considering the aforesaid provisions of the Local Boards Act, I entertain not a tittle of 
doubt in my mind that the octroi rules exh. 36 are perfectly legal and not ultra vires of 
the defendant as contended by Shri Pandit.” 

The plaintiff applied in revision to the High Court. 
The application was heard. 


R. G. Samant, for the applicant. 
Purshottam Tricumdas, with D. M. Parulekar, for the opponent. 


Cuacta C.J. This revision application raises a short but rather interesting 
question as to the competency of a district local board to levy octroi duty. 
The petitioner sent certain goods from Sawantwadi to Kunkeri and the dis- 
trict local board of Ratnagiri levied octroi duty on these goods when they 
entered Kunkeri. Kunkeri is in the Ratnagiri District and after merger 
Sawantwadi has ‘also become part of the Ratnagiri District. The plaintiff filed 
a Small Cause Court suit for recovery of the amount which he had paid under 
protest as octroi duty and the Small Causes Court, Judge dismissed the suit 
holding that the duty had been properly levied. It is from that decision that 
this revision application is preferred. 

Now, the duty has been levied under rules framed by the District Local 
. Board of Ratnagiri and in these rules ‘‘octroi’’ is defined as a tax on goods 
brought within the octroi limits for the purpose of consumption, use or trade 
therein, and ‘‘octroi limits’’ is defined as the whole of the area subject to the 
jurisdiction of the Board under s. 4 of the Act. It cannot be disputed that if 
the rules framed are within the scope of the Act, then the levy has been pro- 
perly made. But Mr. Samant’s contention is that looking to certain amend. 
ments which were introduced into the Local Boards Act of 1923 these rules are 
ulira vires. Now, two new definitions were added in s. 8 of the Bombay Local 
Boards Act. One was the definition of ‘‘district’’ and ‘‘district’’ was defined 
as the district referred to in sub-s. (1) of s. 3A or the local area declared as a 
district under sub-s. (2) of that section, as altered by the notification, if any, 
issued under sub-s. (3) of the same section. Turning to s. 3A, under sub-clause 
(1) a district is the same as a local area constituted as a district. Then sub- 
el. (2) empowers the State Government in special circumstances to declare any 
local area whether in the same district or in any other district to be a district 
for the purposes of the Act, and sub-cl. (3) empowers the State Government by 
a notification in the Official Gazette to exclude from any district any local area 
comprised therein, or include in any district any local area in the vicinity 
thereof. No notification has been issued either under sub-el. (2) or gub-el. (3) 
of s. 3A, and it is not disputed that the Ratnagiri District is the same district 
for the purposes of the Land Revenue Code as for the purposes of the Bombay 
Local Boards Act, 1923. Then we have the definition of ‘‘octroi’’ which is 
defined as a tax by way of cess on the entry of goods into a district for eon- 
sumption, use or sale therein. Therefore, it is clear from this definition that it 
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is only when goods enter into a district from another district that the octroi 
tax ean be levied. No tax would be an oetroi tax if it is levied on goods which 
come from one part of the district into another. Then the other relevant sec- 
tion is s. 4 which provides that the State Government may establish a district 
loeal board for an area constituted as a district, and in this case a district local 
board has been constituted for the Ratnagiri district, and turning to sub-s. (3), 
a district local board shall have authority for the purposes of this Act over 
the area for which it has been established, except such portion thereof as is for 
the time being within the limits of a municipal district or cantonment. This sub- 
section therefore defines the jurisdiction of the district local board and it is 
true that the jurisdiction of the local board is not co-extensive with the dis- 
trict but it is limited to the whole of the district excepting those portions there- 
in which are within the limits of a municipal district or cantonment. In this 
particular case it is again common ground that Sawantwadi has a Municipality 
and constitutes a municipal district. 

. Now, the contention of Mr. Purshottam on behalf of the local board is that 
the jurisdiction of the district local board did not extend to the municipal 
limits of Sawantwadi, and as the goods came from Sawantwadi into an area 
over which the district local board had jurisdiction, it was competent for the 
district local board to levy oetroi duty. This contention is consistent with the 
rules framed by the district local board to which I have already drawn atten- 
tion. If it was competent for the district local board to levy octroi duty on 
goods which are brought within its octroi limits and if octroi limits were to 
mean the whole of the area subject to the jurisdiction of the board under s. 4 
of the Act, then undoubtedly the district local board was within its rights in 
levying oetroi on goods which came from Sawantwadi to Kunkeri, because the . 
goods came from outside the octroi limits of the district local board into those 
oetroi limits. But unfortunately these rules were first framed as far baek as 
1929 and these rules have continued to remain the same notwithstanding the 
amendments introduced into the Act to which I have drawn attention. It is 
clear that the rules framed by the district local board cannot go beyond the 
scope of the Act itself, nor can they be inconsistent with the Act, and there- 
fore we have got to look at the Act as it is amended to consider whether these 
rules are proper rules. If octroi means, as it does mean under the amended 
Act, a tax on the entry of the goods into a district, then it is not open to the 
district local board to levy octroi when goods come from one part of the dis- 
trict into another although the part from which the goods come are not within 
the octroi limits of the district local board. The district contemplated in the 
definition of ‘‘octroi’’? under the Act is the district defined in the Act itself 
and that is either the revenue district or the revenue district altered ‘or modi- 
fied by a notification by Government under s. 3A. If the limits of the district 
had not been altered, then the revenue district is the same as the district for 
the purposes of the Local Boards Act and for the purposes of considering the 
vight of the district local board to levy octroi on goods entering into the dis- 
trict. Mr. Purshottam asks me to read the definition in s. 3 with s. 4 and 
Mr. Purshottam says that the distriet in the definition of ''oetroi" ean only 
mean not the whole of the revenue distriet but only that portion of the dis- 
triet over which under s. 4 the district local board has jurisdiction. I am 
unable to accept that contention. When an expression is defined in the Act, 
that definition must apply wherever that expression occurs in the statute, unless 
the Act itself indicates to the contrary, and therefore I can only read the ex- 
pression ‘‘district” in the definition of ‘‘octroi’’ as defined by the Act itself. 
The purpose of s. 4 is entirely different. It preseribes the limits of the juris- 
diction of the district local board, whereas the definition of ‘‘octroi’’ defines 
what that particular tax is and it makes it clear that the tax can only be an 
octroi tax provided the goods entered into a district from another district. 
Mr. Purshottam says that this interpretation may lead to evasion of the tax by 
people taking goods to Sawantwadi and then bringing it into the other parts 
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of the district over which the district local board has jurisdiction. I am not really 
concerned with the possibility of evasion of tax. I am considering rules which 
are taxing rules and they must be strictly construed in favour of the subject. 
Therefore, in my opinion, the rules framed by the district local board defining 
**oetroi'" and ‘‘octroi limits" are ultra vires and it was not competent to the 
district local board of Ratnagiri to levy octroi on goods which entered Kunkeri 
from Sawantwadi. 

The result is that the rule will be made absolute with costs, and there will be 
a decree in favour of the applicant for Rs. 46-0. 


Rule made absolute. 


1 





APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
JAI HIND IRON MART v. TULSIRAM BHAGWANDAS.* 


Civil Procedure Code (Act V of 1908), Secs. 10, 151—Letters Patent, cl. 15—Suit filed in: 
Calcutta High Court against defendant—Defendant moving Bombay High Court for 
stay of Calcutta suit—Order made under s. 151, refusing stay, whether appealable— 
Requisites for applicability of s. 10—Matter in issue in suits whether should be 
poles E a substantially the same—Order under s. 10 refusing stay of suit whether 
appea " 


An order made under s. 151 of the Civil Procedure Code, 1908, refusing to restrain 
the defendant by an order and injunction from proceeding with his suit in the 
Calcutta High Court, is not a “Judgment” within the meaning of cl. 15 of the Letters 
Patent, and no appeal lies from such an order. 

Venechand v. Lakhmichand Manekchand, followed. 
Mulchand Raichand v. Gill & Co.’ explained. 

Section 10 of the Civil Procedute Code, 1908, does not contemplate an identity of 
issues between the two suits, nor does it require that the matter in issue in the two 
suits should be entirely the same or identical What the section fie bal is that the 
matter in issue in the two suits should be directly and substan y the same, and 
proper effect must be given to the language used by the Legislature in s. 10 that the 
identity required is a substantial identity. There must be an identity of the subject 
matter and the field of controversy between the parties in the two suits must also 
be the same, but the identity contemplated and the field of eine contemplated 
should not be identical and the same in every particular, but the identity and the 
field of controversy must be substantially the same. 


The appellants filed a suit against the respondents in the Calcutta High Court 
on a contract for a sale by them of 1898 tyres to the respondents. They contended 
that these tyres were according to certain specifications, that the respondents failed 
to take delivery of these tyres and that, therefore, they filed the suit for damages 
for non-acceptance. Subsequently the respondents sued the ap ts, in the 
Bombay High Court, on the same contract, contending that under contract they 
had contracted to purchase only 1600 tyres, that these tyres were not according to 
Spesa und but they were according to certain contract quality and that the tyres 
that were delivered were not according to contract quality. 'The respondents, there- 
fore, asked for a refund of the price they had paid for tyres which were not accord- 
ing to contract quality and for damages for non-delivery. On the question whether 
the matter in issue in the Bombay suit was directly and substantially in issue in the 
previously instituted Calcutta suit and the iig suit should, therefore, be stayed 
under s. 10 of the Civil Procedure Code, 1908 

Held, that the real subject-matter of ‘the suit it and the field of controversy between 
the parties was, what was the contract which was entered into between the parties 
and what were the terms of that contract; 

that if the Calcutta High Court in the previously instituted suit were to decide 
that the contract was either as the appellants pleaded or as the respondents pleaded, 
that decision would operate as res judicata in the Bombay suit which would effec- 
tively be put an end to; and 

that, therefore, s. 10 of the Civil Procedure Code applied and the Bombay suit 
would be stayed until the hearing and final disposal of e Calcutta suit. 


D 


*Decided, July 21, 22, 1952. O.C.J. Appeal . 21 Bom, LR. 955. 
No. 58 of 1952 (with OCJ. Appeal No. 59 2 (1919) ILR. 44 Bom. 283, 
of 1952): Suit No. 157 of 1952. Sc. 21 Bom. LR. 963. 
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Sankalchand v. J. Prakash,’ Trikamdas Jethabhai v. Jwraj Kalyanji! and 
Dinehaw v. Galstaun,! referred to. 

Nurul Alam Chowdhary v. Ambica Steam Navigation Co., Ltd., referred to. 

An order under s. 10 of the Civil Procedure Code, 1908, is not an_order dealing 
with procedure; it is an order dealing with the jurisdiction of the Court. It is a 
mandatory provision and the suit cannot go on if it is stayed and, therefore, the 
decision under s. 10 must affect the jurisdiction of the Court one way or the other, 
and is q decision which affects the rights of parties. Therefore an order passed 
under s. 10 of the Code refusing the stay of a suit affects the rights of parties to the 
suit and is appealable. 

Jwanlal Narsi v. Pirojshaw Vakhkaria & Co.! followed. 
Durgaprasad v. Kantichandra Mukherji,’ referred to. 

On February 4, 1952, Tulsiram Bhagwandas (respondents in Appeal No. 58 
of 1952), a firm earrying on business at Caleutta, filed a suit in the Caleutta 
High Court, against Jai Hind Iron Mart (appellants in Appeal No. 58 
of 1952), a firm carrying on business in Bombay. The suit was in respect of 
a contract for sale by the respondents of 1898 tyres to the appellants. The 
respondents contended that these tyres were according to certain specifications, 
that the appellants failed to take delivery of a certain number of tyres, and 
that the appellants were liable to pay Rs. 35,495, as the balance price of the 
tyres. 

On February 8, 1952, the appellants filed a suit against the respondents in 
the Bombay High Court, on the same aforesaid contract, contending that under 
the contract they had contracted to purchase only 1,600 tyres, that the tyres 
were not according to specifications but they were according to certain contract 
quality and that the tyres that were delivered were not according to contract 
quality. The appellants, therefore, asked for a refund of the price they had 
paid for tyres which were not according to contract quality and for damages 
for non-delivery. 

On March 7, 1952, the appellants took out a notice of motion to restrain the 
respondents from proceeding with the suit which they had filed against the 
appellants in the Calcutta High Court. On March 29, 1952, the respondents 
had taken out a notice of motion to stay the suit filed by the appellants in the 
Bombay High Court under s. 10 of the Civil Procedure Code. 


Coyajee J., on April 8, 1952, dismissed the notice of motion, taken out by 
the appellants and refused to issue an injunction restraining the respondents 
from proceeding with the Calcutta suit. On the same day his Lordship also 
dismissed the motion taken out by the respondents, observing as follows :— 


CovajEE J. I have gone through the affidavits and it does appear that 
although there will be numerous issues some of the issues will cancel each 
other in the sense that these are counterparts of the same contract and these 
are points arising on the same contract. Nonetheless it is clear to my mind 
that disposal of one suit will not necessarily dispose of all the issues in the other 
suit. All the facts in this ease are applicable to the case disposed of by Mr. 
Justice Blagden in Sankalchand v. J. Prakash» and in those circumstances I 
do not see how this falls within the provisions of s. 10 of the Code of Civil Pro- 
cedure. Inasmuch as it will not necessarily dispose of all the issues and there- 
fore I cannot entertain this notice of motion. 

The appellants and respondents preferred separate appeals (Appeals Nos. 
58 and 59 of 1952) from the two orders of the learned Judge. 


APPEAL No. 58 of 1952. 


M. P. Amin, Adcocate General, for the appellants, 
K. H. Bhabha, for the respondents. 


1 (1945) 48 Bom. LR. 633. J. on March 11, 1952 (Unrep.). 
2 (1942) 44 Bom. LR. Pun 5 (1932) LL.R. 57 Bom. 364, 
3 (1928) 29 Bom. an s.c. 35 Bom. LR. 15. 


4 (1952) O.CJ. ‘Appeal N No. 89 of 1951, 6 (1934) ILR 6i Cal 670. 
decided by Chagla CJ., and Bhagwati 7 (1946) 48 Bom. L.R. 633. 
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- Cmaana C, J. The respondents in appeal No. 58 of 1952 filed a suit in the 
Caleutta High Court on February 4, 1952, and the appellants filed a suit in 
this Court on February 8, 1952. The appellants took out a notice of motion 
to restrain the respondents from proceeding with the suit which they had filed 
in Caleutta. The respondents took out a notice of motion to stay the suit filed 
by the appellants under s. 10. The learned Judge refused to issue an injunction 
restraining the respondents from proceeding with the Caleutta suit and he 
also dismissed the motion taken out by the respondents to stay the Bombay suit 
under s. 10. And these two appeals are preferred from the two orders passed 
by the learned Judge. 

Now, with regard to appeal No. 58 of 1952, which is from an order of the 
learned Judge refusing to issue an injunction against the respondents restrain- 
ing them from proceeding with the Calcutta suit, a preliminary objection is taken 
by Mr. Bhabha. It is clear that that order is made under s. 151 of the Civil 
Procedure Code. A party cannot be restrained from proceeding with an earlier 
instituted suit under s. 10. He can only be restrained under the inherent pow- 
ers of the Court and those powers are exercised when the Court is of the opinion 
that the suit constitutes an abuse of the process of the Court or has been filed 
mala fide or in order to forestall the suit whieh the defendant would have filed 
in another Court.' Now, Mr. Bhabha says that the decision of the learned 
Judge does not constitute ‘judgment’ within the meaning of cL 15 of the Let- 
ters Patent and Mr. Bhabha is supported by the authority of a divisional bench 
of this Court reported in Venechand v. Lakhmichand Manekchand.! The very 
point came up for decision before Sir Norman Macleod, Chief Justice, and Mr. 
Justice Heaton and they took the view, following the ‘well-known case of The 
Justices of the Peace for Calcutia v. The Oriental Gas Company,? that the 
decision did not affect the merits of the question between the parties by deter- 
mining some right or liability and, therefore, they held that no appeal lay. The 
Advocate General has relied on a decision i in the same volume reported at p. 283 
(Mulchand Raichand v. Gil & Co.2), and the Advocate General says that an- 
other divisional bench of this Court, Mr. Justice Heaton and Mr. Justice 
Marten, did entertain an appeal on the Original Side from a similar decision. 
Now, that is not quite correct. What had happened in this case was that an 
application was made to the learned Judge below under s. 10 to stay the suit. 
The learned Judge dismissed that application and it was from that order that 
an appeal was preferred and the appellate Court held that although s. 10 might 
not apply, the Court had jurisdietion under s. 151 to restrain a party from 
proceeding with the suit. And Mr. Justice Heaton is at pains to point out at 
p. 293 that their attention was drawn to the earlier judgment in Venechand. v. 
Lakhmichand Manekchand, and the learned Judge states that it was not argued 
before them that the appeal did not He in the ease before them and as they were 
dismissing the appeal it did not greatly matter whether it did or did not lie. 
Therefore, the decision on which the Advocate General relies cannot be looked 
upon as a decision in conflict with the decision given by Sir Norman Macleod, 
Chief Justice, and Mr. Justice Heaton. Therefore, we accept the contention 
of Mr. Bhabha and hold that the appeal No. 58 of 1952 does not lie and it must 
be dismissed with costs. 


Appeal dismissed. 
Attorneys for appellants: Ramanlal & Himatlal. 
Attorneys for respondents: Payne & Co. 
APPEAL No. 59 of 1952. 


K. H. Bhabha, for the appellants. 
M. P, Amin, Advocate General, for the respondents. 


1 (1919) p psp 44 Bom. 272, 3 (1919) LL.R. 44 Bom. 283, 


21 Bom. LR. 955. s.c. 21 Bom. LR. 963. 
2 (1872) 8 Beng. LR. 433. 


£e 


' 
e 
n 


f 


1952.] JAI HIND IRON MART V. TULSIRAM (0.C.J.)—Chagla C. J. 847 


Juny 22. Turning now to appeal No. 59 of 1952, the question that we, have 
to consider is whether the matter in issue in the Bombay suit is directly and 
substantially in issue in the previously instituted Calcutta suit. The learned 
Judge below has taken the view that it is not so and therefore has refused to 
stay the suit. Now, a few facts may be stated. The Calcutta suit was filed by 
the appellants on a contract dated November 4, 1951, and their case was that 
the contract was for a sale by them of 1898 tyres to the respondents. Their 
further contention was that these tyres were according to certain specifications 
and they contended that the plaintiffs failed to take delivery of these tyres and 
therefore they filed a suit for damages for non-acceptance. In the Bombay suit 
the respondents sued on the same contract of November 4, 1951, but their con- 
tention was that under this contract they had contracted to purchase only 1,600 
tyres and not 1,898 tyres. Further the contention was that these 1,600 tyres 
were not according to specifications but they were according to certain con- 
tract quality, and their grievance in the Bombay suit was that the tyres that 
were delivered were not according to contract quality. They, therefore, filed 
a suit for refund of a certain amount in respect of the price they had paid for 
tyres which were not according to contract quality and also for damages for 
non-delivery. This is the nature of the two suits and the question arises whe- 
ther looking to the nature of these two suits it could be stated that the matter 
in issue in the Bombay suit is directly and subsantially in issue in the Calcutta 
suit. Apart from any authority, turning to the section itself, it will be clear 
that s. 10 does not contemplate an identity of issues between the two suits, nor 
does it require that the matter in issue in the two suits should be entirely the 
same or identical. What the section requires is that the matter in issue in the 
two suits should be directly and substantially the same, and proper effect must 
be given to the language used by the Legislature in s. 10 that the identity re- 
quired is a substantial identity. It is true, as the authorities have laid down, 
that there must be an identity of the subject-matter, it is equally true that the 
field of controversy between the parties in the two suits must also be the same, 
but the identity contemplated and the field of controversy contemplated should 
not be identieal and the same in every partieular, but the identity and the field 
of controversy must be substantially the same. 

Turning to the authorities, there are three decisions of this Court to which 
reference might be made, and the decision relied upon by the Advocate General 
is the latest decision of this Court in Sankalchand v. J. Prakash.’ That is a 
decision of Mr. Justice Blagden. In that case the learned Judge laid down that 
what is required under s. 10 is that all the issues in the second suit must be 
determined by the decision in the first suit, in other words, the learned Judge 
pestulated for the purpose of s. 10 a complete identity of issues in both the suits. 
With great respeet, that is obviously & wrong test to lay down for the appliea- 
tion of s. 10. The learned Judge relied on a decision of Mr. Justice Blackwell 
in coming to this conclusion which is reported in T'rikamdas Jethabhai v. Jivraj 
Kalyanji.2 In that case one suit was a suit in which a certain mortgage was 
challenged. The other suit was a suit in which the mortgage was challenged, 
but it also dealt with the question of partnership, and yet the learned Judge 
held that as the substantial subject-matter was the mortgage the two suits were 
identical for the purpose of s. 10, and the test that the learned Judge laid down 
is, to quote his own words, (p. 702) : 

*, .. If in the earlier suit that issue is decided against the plaintiffs to the Bombay suit 
it will operate as res judicata and the Bombay suit if not earlier determined will neces- 
sarily fail. In my opinion it is immaterial that the relief claimed in the earlier suit is 
of a different character from the relief claimed in the present suit. 'The real question is 
whether the matter in issue in the Bombay suit is directly and substantially in issue in 
ihe earlier suit." 

Then the learned Judge accepts the test laid down in Durgaprasad v. Kanti- 
chandra Mukherji? and describes the test as, 


1 (1945) 48 Bom. LR. 633. 3 (1934) LL.R. 61 Cal. 670. 
2 (1942) 44 Bom. L.R. 699. ' 
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erro a previously instituted suit and a subsequently instituted suit are parallel 
is that if the first was determined, the matters raised in the second suit would be res 
judicata by reason of the decision of the prior suit." 
The other decision is the earlier decision of Mr. Justice Madguykas in Dinshaw 
v. Galstaun.! At p. 384 the learned Judge points out: 

... the object of the section still remains what it was (he is referring to the amend- 

SAM viz, to avoid a conflict of judicial decision. In the view which I take, the cause 
of action as disclosed in the pleadings, the matter directly and substantially in issue, and 
the relief claimed, are three connected of the same legal structure and must be 
viewed both singly and as a whole. I propose to consider the question in this light 
and to ask myself, firstly, what the matter directly and substantially in issue in each of 
the two suits here and in the suit in Bengal is, and to test it by nlso considering the 
causes of action and the reliefs, and, finally, whether a conflict of decisions here and in 
Bengal is possible." 
Therefore, the principle underlying s. 10 seems to be that the poliey of the 
Legislature is opposed to two Courts with parallel jurisdiction proceeding 
simultaneously with two suits when there is a possibility of the two Courts com- 
ing to different conclusions and thereby resulting in conflict of decisions. If that 
policy underlying s. 10 is kept in mind, then it would be easier to come to a 
deeision with regard to different cases that arise for decision. 

Now, what is the position in the ease before us. The plaintiffs in the Cal- 
eutta suit rely on one version of the contract. The respondents as the plaintiffs 
in the Bombay suit rely on a different version of the same contract, and the real 
subject-matter of the suit and the field of controversy between the parties is, 
what is the contract which was entered into between the parties and what are 
the terms of that contract. Whatever reliefs the plaintiffs may seek in the 
Caleutta suit and whatever may be the reliefs which the respondents may seek 
in the Bombay suit, these reliefs are incidental to the decision which the Court 
must come to as to what was the contract between the parties. Therefore, if the 
Caleutta High Court in the previously instituted suit were to decide that the 
contract was either as the appellants pleaded or as the respondents pleaded, 
that decision must operate as res judicata in the Bombay suit. 

Now, the Advocate General has relied on a decision of a divisional bench 
consisting of myself and my brother Bhagwati J. in Nurul Alam Chowdhary 
y.Ambica Steam Navigation Co. Líd.,? and the Advocate General has strongly 
relied on the language used in that judgment, viz. 

. “the test that must always be applied under s. 10 is whether the decision of the 
Caleutta suit would put an end io "he Bombay suit, or, in other words, whether the 
decikion of the Calcutta suit will constitute res judicata as far as the plaintiff's Bombay 
suit is concerned", 
and the Advocate General says that if that be the right iest that we laid down, 
we must apply it to the present case, and if we do apply it, we will find that the 
deeision of the Caleutta suit will not put an end to the Bombay guit. Now, it 
is elear that what we meant in that judgment was not that the Bombay suit 
must be completely and entirely put an end to by the decision of the Caleutta 
suit. That can never be. What we meant was that effectively and substantially 
the decision of the Calcutta suit must put an end to the Bombay suit, and we 
made it elear what we meant by. '*putting an end to the Bombay suit” and what 
we meant was that the decision in the Caleutta suit must operate as res judicata, 
in the Bombay suit. Applying that test here, in our opinion the test is satisfied 
because if once the Calcutta High Court has held what the contraet was between 
the parties and what the terms of the contract were, the Bombay suit would 
effectively be put an end to beeause that decision would bind the parties and 
all that will be required to be done would be to give the necessary reliefs to 
the respondents in the Bombay suit if they have succeeded and those reliefs 
will flow from the decision of the Caleutta High Court and will be consequen- 
tial upon the decision of the Calcutta suit. Therefore, in our opinion, the 


1 (1926) 29 Bom. LR. 382. decided by Chagla CJ. and Bhag- 
2 (1952) O.CJ. Appeal No. 89 of 1951, wati J., on. March 11, 1952 (Unrep.). 
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learned Judge bélow, with respect to him, was in error when he took the view 
that this was not a case to which s. 10 applied. 

Another point has been raised by the Advocate General and that is as to 
the maintainability of this appeal. The Advocate General wishes to contend 
that no rights of parties are affected by the decision of the learned Judge below 
not to stay the Bombay suit. Now, if this was a matter of first impression, we 
would certainly have gone deeper into the matter and considered whether the 
Advocate General's contention was sound. But the matter is coneluded by a 
decision of this Court in Jivanlal Narsi v. Pirojshaw Vakharia & Co.’ and that 
decision has been followed by the High Court of Calcutta in Durgaprasad v. 
Kantichandra Mukherji. That decision is binding on us and we see no reason 
why that decision should be reconsidered as the Advocate General suggests by 
the appointment of a full bench. With respect, there is much to be said for the 
reasoning used by the learned Chief Justice Sir John Beaumont and Mr. Justice 
Blackwell in Jivanlal Narsi v. Pirojshaw Vakharia & Co. What the bench there 
pointed out was that an order under s. 10 is not an order dealing with proce- 
dure, it was an order dealing with the jurisdiction of the Court, because under : 
8. 10 whatever order is passed affects the jurisdiction of the Court. It is a man- 
datory provision and the suit cannot go on if it is stayed and therefore the 
decision under s. 10 must affect the jurisdiction of the Court one way or the 
other, and every decision which deals with the jurisdiction of the Court is a 
decision which affects the rights of parties, This is the principle on which the 
Bombay decision is based and we do not feel that there is anything so seriously 
wrong with that reasoning as would justify our reconsidering that decision in 
& properly constituted bench. 

The result, therefore, is that we allow the appeal, set aside the order of the 
learned Judge below, and order that the Bombay suit should be stayed under 
s. 10 until the hearing and final disposal of the Calcutta suit. Appeal allowed 
Mm costs. Appellants also to get the costs of the notice of motion in the Court 

elow. 
; Appeal allowed. 

Attorneys for appellants: Payne & Co. 

Attorneys for respondents: Ramanlal & Himatlal. 


SUPREME COURT. 


Present: The Hon'ble Mr. Patanjali Sastri, Chief Justice, Mr. Justice Mahajan, Mr. Justice 
Mukherjea, Mr. Justice Das, and Mr. Justice Chandrasekhara Adyar. 


GURBACHAN SINGH v. STATE OF BOMBAY.* 


City of Bombay Police Act (Bom. IV of IH Sec. 27(1)—Constitution v India, arts. 
13, 14, 19 (1) (d) (e) (5) — Requisites of valid externment order under s. 27(1) (b) of Act— 
Restrictions imposed by s. 27(1) of Act whether reasonable under art. 19(5) of 
Constitution —Whether procedure provided in relation to intended externees in 

s. 27(1) offends against art. 14 of Constitution. 


Section 27(1)(b) of the City of Bombay Police Act, 1902, contemplates two 
of ent orders; one, where externment is directed. from the Greater 
Bombay and the other where the externee is to remove himself from the State of 
Bombay. In the first class of cases the order has got to specify the place where the 
externee is to remove himself to and t must also indicate the route by which he 
has to reach ma place. On the other hand, when the externment is from the State 
of Bombay, the externee can remain anywhere he likes outside the State and no 
: place of residence can or need be mentioned. 

The resirictions imposed by s. 27(1) of the City of Bombay Police Act, 1902, 
upon the rights of free movement of a citi are reasonable restrictions and come 

..Within the purview of art. 19(5) of the Constitution of India. 
“Thé- provision in s. 27(1) of the City of Bombay Police Act, 1902, of a procedure 
different from what is laid down under the ordinary law for a particular class of 


1 (1982) LL.R. 57 Bom. 304, z *Decided, May 7, 1952. 
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persons against whom proceedings can be taken under that section, if discrimina- 

tory in its character is based upon a reasonable classification which is within the 

Po eae of the Legislature to make and, therefore, does not offend against art. 14 

of Constitution. 

One Gurbachan Singh (petitioner), who was residing at Dadar in Bombay, 
was, on July 28, 1951, served with an order by the Commissioner of Police, Bom- 
bay, under s. 27(1) of the City of Bombay Police Act, 1902, directing him to 
remove himself from Greater Bombay and to go by rail to Amritsar in Hast 
Punjab within two days from the date of the order. 

On July 25, 1951, the petitioner applied to the Commissioner of Police for 
an extension of time within which he was to remove himself from Greater Bom- 
bay, and he was given time till July 30, 1951. On July 30, 1951, the petitioner 
wrote to the Commissioner of Police praying that he might be allowed to stay 
at Kalyan which is outside Gredter Bombay but within the State of Bombay. 
The petitioner was then taken by the police to Kalyan on the evening of July 
30, 1951, and was left there. 

The petitioner commenced proceedings in the Bombay High Court on the 
Original Side and then by an application (No. 941 of 1951) before the appellate 
criminal bench of the Court under arts. 226 and 228 of the Constitution pray- 
ing for a writ of certiorari to have the externment order quashed. Both these 
applications were dismissed. 

Criminal Application No. 941 of 1951 was heard by Rajadhyaksha and Vyas 
JJ. Vyas J., who delivered the judgment on November 6, 1951, observed as 
follows :— 

Vyas J. The next point which is made by Dewan Bahadur Coelho for the 
petitioner is that the direction contained in the order of the Commissioner of 
Police saying that the petitioner was to remove himself to Amritsar was out- 
side the scope of s. 27 of the City of Bombay Police Act. Now, s. 27 says: 

“the Commissioner of Police may direct a person so to conduct himself as shall 
seem necessary in order to prevent violence, and alarm or the outbreak or spread of 
such disease or to remove himself outside the State or to such place within the State 
and by such route and within such time as the Commissioner.of Police shall prescribe". 
The contention of Dewan Bahadur Coelho is that under s. 27 of the City of 
Bombay Police Act, if the externee is sought to be removed outside the Province 
of Bombay, the place is not to be specified. But if he is to be removed within 
the Province of Bombay, then the place to which he has to remove himself is 
to be specified. Amritsar being situated outside the Province of Bombay, it is 
argued that the Commissioner of Police had no jurisdiction to say that the peti- 
tioner was to remove himself to Amritsar. We have considered this argument 
carefully and are of the opinion that the real effect of the order of the Commis- 
sioner of Police in this case was that the petitioner was directed to go outside 
the Province of Bombay. It is true that the place Amritsar was mentioned if 
the body of the order, and the petitioner was required to remove himself to 
that place. But it seems to us that to that extent the order of the Commissioner 
of Police was redundant. In so far as the order directed the petitioner to re- 
move himself outside the Province of Bombay, we have no doubt that it was 
a perfectly good and legal order. In so far as it went further and said that the 
petitioner was to proceed to Amritsar, the order, in our opinion, was without 
jurisdiction and was bad. If that part of the order had been violated by the 
petitioner, we have no doubt that he would not have rendered himself liable 
to any action for a breach of that order. But in so far as the petitioner was 
called upon to remove himself out of Greater Bombay, we are of the opinion 
that this was a perfectly good order, and simply because a part of the order was 
bad, we are unable to hold that'the whole of the order was bad. 


The petitioner applied to the Supreme Court under art. 82 of the Constitu- 
tion for a writ in the nature of mandamus restraining the Commissioner of 
Poliee from enforeing the externment order served on him, 

The petition was heard, T 
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H. J. Umrigar, for the petitioner. 
G. N. Joshi, for the respondents. 


Mouxuersea J. This is an application under art. 32 of the Constitution, pre- 
sented by one Gurubachan Singh, praying for a writ in the nature of manda- 
' mus restraining the respondents as well as their subordinates and successors 
from enforcing an externment order served on the petitioner under s. 27(1) 
of the City of Bombay Police Act (1902). 

The petitioner is an Indian citizen and is said to be residing with his father 
at a place called ‘Gogri Niwas’, Vincent Road, Dadar, his father having a busi- 
ness in electrical goods in the city of Bombay. On July 28, 1951, the petitioner 
was served with an order purporting to have been made by the Commissioner 
of Poliee, Bombay, under s. 27(1) of the City of Bombay Police Aet, directing 
him to remove himself from Greater Bombay and go to his native place at Am- 
ritsar in East Punjab. It was mentioned in the order that the petitioner was 
to comply with its directions within two days from the date it was made, and 
that he was to proceed to Amritsar by rail. On July 25, 1951, the petitioner 
made an application to the Commissioner of Police and prayed for an exten- 
sion of the time within which he was to remove himself from Greater Bombay, 
and on this application the Commissioner of Police gave him time till July 30 
‘next. On July 30, 1951, the petitioner himself wrote a letter to the Commis- 
sioner of Police stating that he did not desire to go to Amritsar and prayed 
that he might be allowed to stay at Kalyan which is outside Greater Bombay 
but within the State of Bombay and that he might be given a railway ticket 
from Dadar to that place. It appears that acting on this letter the police took 
the petitioner to Kalyan on the evening of July 30, 1951, and left him there. 
After that, the petitioner commenced proceedings in the Bombay High Court, 
first in its Original Side under the Letters Patent and then in the appellate 
criminal bench of the Court under arts. 226 and 228 of the Constitution, com- 
plaining of the externment order mentioned above and praying for a writ of 
certiorari to have it quashed. Both these applications were dismissed and the 
petitioner has now come up to this Court under art. 32 of the Constitution on 
the allegation that his fundamental rights under cls. (d) and (e) of art. 19(1) 
of the Constitution have been infringed by the externment order. 

Mr. Umrigar, appearing in support of the petition, has argued before us, in 
the first place that the order of externment is altogether void as it is not in 
conformity with the provisions of s. 27(1) of the City of Bombay Police Act. 
His second contention is that the provisions of s. 27(1) of the City of Bombay 
Police Act being in conflict with the fundamental rights enunciated in clauses 
(d) and (e) of art. 19(1) of the Constitution are void under art. 18(1) of 
the Constitution. The last contention urged, though somewhat faintly, is that the 
provision of s. 27(1) mentioned above is discriminatory in its character and 
offends against art. 14 of the Constitution. 

As regards the first point, it is not disputed on behalf of the respondents that 
the order of externment, as was passed by the Commissioner of Police on July 
27, 1951, is not in strict conformity with the provision of s. 27(1) of the City 
of Bombay Police Act. The order directed the petitioner to remove himself 
out of Greater Bombay but at the same time mentioned Amritsar as the place 
where he was to go. Section 27(1) of the City of Bombay Police Act provides 
as follows :— 

"Whenever it shall appear to the Commissioner of Police, 

(a) that the movements or acts of any person in the Grenter Bombay are causing 
or calculated to cause alarm, er or harm to person or property, or that there are 
reasonable grounds for believing t such person is engaged or is about to be engaged 
in the commission of an offence involving force or violence, or an offence p ble 
under Chapters XII, XVI or XVII of the Indian Penal Code, or in the abetment of any 
such offence, and when in the opinion of the Commissioner witnesses are not willing 
to come forward to give evidence in public against such person by reason of appre- 
hension on their part as.regards the safety of ir person or property; 

' 7 (b)...The Commissioner of Police may, by an order in writing duly served on him 
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.direct such person....to remove himself outside the State or to such place within 
the State and by such route and within such time as the Commissioner of Police shall 
prescribe and not to enter the State or as the case may be the Greater Bombay.” 

It seems clear from this provision that there are two kinds of externment 
orders contemplated by the sub-section; one, where externment is directed from 
the Greater Bombay and the other where the externee is to rernove himself 
from the State of Bombay. In the first class of cases the order has got to 
specify the place where the externee is to remove himself to and it must also 
indicate the route by which he has to reach that place. On the other hand, 
when the externmént is from the State of Bombay, the externee can remain : 
anywhere he likes outside the State and no place of residence ean or need be 
mentioned. 

In the ease before us the externment order started by directing the petitioner 
to remove himself only out of Greater Bombay. It was incumbent in such a 
ease for the authorities to specify the place where the externee was to stay. 
Actually a place, namely Amritsar, was specified in the order, but as it is not 
within the State of Bombay, it was manifestly beyond the jurisdiction of the 
Commissioner of Police to name such place at all. It is argued on behalf of 
the petitioner, not without some force, that the omission to specify a place 
within the State where the petitioner was to stay vitiates the order. On the 
other hand the order read as a whole might indicate that the intention of the 
Commissioner of Police was to extern the petitioner outside the State of Bom- 
bay and this is apparent from the fact that he was directed to proceed to 
Amritsar which is situated in another State. It is no doubt true that the Com- 
missioner of Police, Bombay, had no authority to fix any place outside the 
State as the place of residence of the externee and that direction was in- 
effective; but that direction certainly has a bearing on the question of the 
construction of the order, for it indicates that the real intention of the order 
was to direct the externee to remove himself not only from Greater Bombay 
but from the State of Bombay itself. If that was the intention, no place of 
residence need have been indicated at all. We need not, however, labour this 
aspect of the matter any further, for we are of the opinion that whatever 
irregularity there might have been in the original order, the subsequent con- 
duct of the petitioner which had the sanction and approval of the Commissioner 
of Police removed the defect, if any. As hag been stated already, on July 30, 
1951, the petitioner himself by a letter written to the Commissioner of Police 
sought his permission to stay at Kalyan which is within the State of Bombay. 
His request was acceded to and the Police actually took him to Kalyan on the 
evening of the 30th. We think that, in these circumstances, the order made 
on July 23, 1951, might be construed to be an order of externment from Greater 
Bombay, and though there was a mistake regarding the place where the 
externee was to remove himself to, the mistake was rectified by the petitioner 
choosing Kalyan as the place of residence and that choice being accepted and 
given effect to by the Police Department. We do not think that in these cir- 
cumstances there is really any substance in the first point raised by 
Mr. Umrigar. 

The second point urged by the learned counsel raises the question as to 
whether s. 27(1) of the City of Bombay Police Act has imposed restrictions 
upon the fundamental right of a citizen which is guaranteed under art. 19(1) 
(d) of the Constitution and being in conflict with this fundamental right is 
void and inoperative under art. 13(1) of the Constitution. There can be no 
-doubt that the provision of s. 27(1) of the Bombay Act was made in the inte- 
rest-of the general publie and to protect them against dangerous and bad 
characters .whose presence in a particular locality may jeopardize the peace 
and safety of the citizens. The question, therefore, is whether the restrictions 
that this law imposes upon the rights of free movement of a citizen come 
within the purview of cl. (5) of art. 19 of the Constitution; or in other words 
whether the restrictions are regsonable! It is perfectly true that the deter- 
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mination of the question as to whether the restrictions imposed by a legislative 
enactment upon the fundamental rights of a citizen enunciated in art. 19 (1) (d) 
of the Constitution are reasonable or not within the meaning of cl. (5) of the 
article would depend as much upon the procedural part of the law as upon its 
substantive part; and the Court has got to look in each case to the circumstances 
under which and the manner in which the restrictions have been imposed. The 
maximum duration of the extermment order made under s. 27(1) of the Bom- 
bay Act is a period of two years and the Commissioner of Police can always 
permit the externee to enter the prohibited area even before the expiration of 
that period. Having regard to the class of cases to which this sub-section 
applies and the menace which an externment order passed under it is intended 
to avert, it is difficult to say that this provision is unreasonable. The Com- 
missioner of Police can in a proper case cancel the externment order any 
moment he likes, if, in his opinion, the return of the externee to the area from 
which he was removed ceases to be attended with any danger to the community. 
As regards the procedure to be followed in such cases, s. 27(4) of the Act lays 
down that before an order of externment is passed against any person, the 
Commissioner of Police or any officer authorized by him shall inform such 
person, in writing, of the general nature of the material allegations against 
him and give him-a reasonable opportunity of explaining these allegations. He 
is permitted to appear through an advocate, or an attorney and can file a 
written statement and examine witnesses for the purpose of clearing his 
character. The only point which Mr. Umrigar attempts to make in regard to 
the reasonableness of this procedure is that the suspected person is not allowed 
to cross-examine the witnesses who deposed against him and on whose evidence 
the proceedings were started. In our opinion this by itself would not make 
the procedure unreasonable having regard te the avowed intention of the Legis- 
lature in making the enactment. The law is certainly an extraordinary one 
and has been made only to meet those exceptional cases where no witnesses for 
fear of violence to their person or property are willing to depose publicly 
against certain bad characters whose presence in certain areas constitutes a 
menace to-the safety. of the public residing therein. This object would be 
wholly defeated if a right to confront or cross-examine these witnesses was 
given to the suspect. The power to initiate proceedings under the Act has 
been vested in a very high and responsible officer ‘and he is expected to act 
with caution and impartiality while discharging his duties under the Act. This 
contention of Mr. Umrigar must, therefore, fail  , 

: The last point made by Mr. Umrigar does not seem to us to be tenable. It 
is true that a procedure different from what is laid down under the ordinary 
law, has been provided for a particular class of persons against whom proceed- 
ings could be taken under s. 27(1) of the City of Bombay Police Act, but the 
discrimination if any is based upon a reasonable classification which is within 
the’ ‘competency of the Legislature to make. Having regard to the objective 
which the legislation has in view and the policy underlying it, a departure 
from the ordinary procedure can certainly be justified as the best means of 
giving effect to the object of the Legislature. In our opinion, therefore, there 
is no substance in the petition and it shall stand dismissed. 


. . Petition. dismissed. 
Agent for petitioner E P. K. Chatterjee. H 
Agent for respondents: P..4. Mehta. l 
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Present: The Hon'ble Mr. Patanjali Sastri, Chief Justice, Mr. Justice Mahajan, 
Mr. Justice Mukherjea, Mr. Justice Das and Mr. Justice Chandrasekhara Aiyar. 


LACHMANDAS KEWALRAM AHUJA v. STATE OF BOMBAY.* 


Bombay Public Security Measures Act (Bom. VI of 1947), Secs. 10, 11, 12, 13, 18—Con- 
stitution of India, arts. 13, 14—Constitution of Special Court and appointment o 
Special Judge in 1949 to try offences committed in 1949—Charges framed by S. 
Judge and some witnesses examined before coming into force of Constitution— 
Proceedings continued and accused convicted in March 1950—Whether continuation 
ol proce eaings, prescribed under Act, after Constitution amounts to discrimination 
w art. 


Held by Mahajan, Mukherjea, Das and Chandrasekhara Aiyar JJ. Patanjali 
Sastri CJ., dissenting. Section 12 of the Bombay Public Securities Measures Act, 1947, 
in so far as it authorises the State Government to direct specific “eases” to be tried 
by a Special Judge appointed under the Act, offends against the equal protection of 
A eae by art. 14 of the Constitution of India and is as such void under 

The State of West Bengal v. Anwar Ali Sarkar’ and Kathi Raning Rawat v. 
The State of Saurashtra, followed. 

The Government of Bombay exercising its powers under ss. 10, 11 and 12 of the 
Bombay Public Security Measures Act, 1947, constituted a Special Court and appointed 
a Special Judge, directing him to try the accused for murder and certain other offences 
committed by them in May 1949. The Special Court was constituted and the Special 
Judge was appointed in August 1949 and the accused were directed to be tried by 
the Special Judge in August 1949. The Special Judge framed the charges against the 
accused on January 13, 1950, and the depositions of some witnesses were taken before 
the Constitution came into force on January 26, 1950. The trial proceeded till 
February 23, 1950, and on March 13, 1950, the Special Judge convicted the accused and 
sentenced them to death, to transportation for life and to various terms of im n- 
ment. On the question whether the continuation of the special procedure prescribed by 
the Bombay Public Security Measures Act, 1947, after the Constitution came into force 
amounted to discrimination and, therefore, offended against the newly acquired funda- 
mental right of the accused, of equal protection of law guaranteed by art. 14 of the 
Constitution:— 

Held, that in the present case the discrimination continued after the Constitution 
came into force and such continuation of the application of the discriminatory pro- 
cedure to the accused’s cases after the date of the Constitution constituted a ch 
of their fundamental right guaranteed by art. 14, and being inconsistent with the os 
visions of that article, the procedure became void under art. 13, and às e 
was no vested right or liability in matters of procedure, the accused were entitled to 
be tried according to the ordinary procedure after the date of the Constitution, and 

that, therefore, the continuation of the trial of the accused after the date of the 
Constitution according to the discriminatory procedure resulting in their conviction 
an cEentence could not be supported and the convictions and sentences should be 
8 e. 

Keshavan Madhava Menon v. The State of Bombay; explained and distinguished. 

Keshoram Poddar v. Nundo Lal Mallick, distinguished. 

If in the absence of any special provision to the contrary no person has a vested 

right in procedure, it must follow as a corollary that nobody has a vested liability in 


matters of procedure in the absence of any special provision to the con . If this 
is the position, when the law of procedure is altered by statute, w ould the 
position be different when the Act prescribing the discriminatory ure becomes 


void by reason of its repugnancy to the eq protection clause of the Constitution? 
Although the substantive rights and liabilities acquired or accrued before the date of 
the Constitution remain enforceable, as held in Madhava Menon’s case no- 
body can claim, after that date, that those rights or liabilities must be enforced 
under that particular procedure although it has, since that date, come into conflict 
with the fundamental right of equal protection of laws guaranteed by art. 14. 

While art. 14 of the Constitution forbids class legislation, it does not forbid rea- 
sonable classification for the purposes of legislation. In order to the test of 
permissible classification, two conditions must be fulfilled, namely, (i) that the 
classification must be founded on an intelligible differentia which distinguishes per- 
sons or things that are grouped ther from others who are left out of the group 
and (ii) that that differentia must have a rational relation to the object sought to be 
achieved by the Act. What is necessary is that there must be a nexus between the 
basis of classification and the object of the Act. 


“Decided, May 20, 1952. Appeal from 3 [1951] S.C.R. 228. 
Bombay. p 4 (1927) LLR. 54 Cal. 508, 
1 [1852] S.CR. 284. s.c. LR. 54 LA, 152, 
2. [1952] S.CR. 435. 2.0, 29 Bom. L.R. 868. 
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Per Patanjali Sastri C.J.:—The principle of Madhava Menon’s case must rule the 
present case. That principle has been stated thus: "Article 18(1) cannot be read 
as obliterating the entire operation of the inconsistent laws, or to wipe them out 
altogether from the statute book, for to do so will be to give them retrospective effect 
which, we have said, they do not possess. Such laws exist for all past transactions 
and for enforcing all rights and liabilities accrued before the date of the Constitution.” 
(Italics mine). Indeed, the last few words are apt to cover the present case, tho 
as a party to that decision, I am sensible that we did not have in mind a case precisely 
like the one now before us. But, it is well to remember that overfine distinctions 
sometimes lead to unsuspected traps. 

In applying the dangerously wide and vague language of the equality clause to 
the concrete facts of life, a doctrinaire approach should be avoided. 

The procedural variations in the recording of evidence and the summoning of 
witnesses contained in s. 13(2) of the Bombay Public Security Measures Act, 1947, do 

-not amount to a denial of equal protection of the laws within the meaning of art. 14 
of the Constitution. 


The prohibition of transfer of any case from any special Judge contained in 
s. 18(3) of the Bombay Public Security Measures Act, 1947, cannot be regarded as fall- 
ing within the inhibition of art. 14 of the Constitution. 

On the morning of May 26, 1949, in the city of Ahmedabad, a large sum of 
money belonging to the Central Bank of India; Ltd., was being carried in a 
motor van from its head office to a branch office of the bank in the city. 
Laehmandas, Pherumal and a third person forcibly took possession of the motor 
van after injuring, by gunshot, the driver and a peon of the bank. The 
accused abondoned the motor van at some distance from the scene of the out- 
rage and tried to escape by riding on bicycles which they forcibly took posses- 
sion of from some persons who were riding these. In the course of their 
flight they fired shots and injured several people. Pherumal and Lachmandas 
(accused) were eventually arrested by the police but the third person made 
good his escape. The driver and peon of the bank who were injured succumb- 
ed to their injuries. 

On July 19, 1949, the Ahmedabad Police, submitted to the City Magistrate, 
Ahmedabad, two charge sheets against the accused in respect of the several 
offences committed by them on May 26, 1949. In each of these charge sheets 
a note was appended to the effect that the District Superintendent of Police, 
Ahmedabad, had requested the Magistrate to move the Government of Bombay 
for the constitution of a Special Court to hear the cases and that the charge 
sheets might be transferred to the Special Court so constituted. In view of 
this the Magistrate did not hold any enquiry but only remanded the accused. 

On August 6, 1949, the Government of Bombay by a notification issued 
under ss. 10 and 11 of the Bombay Public Security Measures Act, 1947, con- 
stituted a Special Court of criminal jurisdiction for the Ahmedabad District 
and appointed the District and Sessions Judge, Ahmedabad, as a Special Judge 
to preside over the Special Court. By another Notification made on the same 
date, the Government of Bombay, under s. 12 of the Act, directed the Special 
Judge to try the present case in which the accused were accused under the 
two charge sheets. The City Magistrate, Ahmedabad, accordingly transferred 
the two cases against the accused to the Court of the Special Judge. On 
December 31, 1949, the Government of Bombay directed that the trial of the 
accused should be held by the Special Judge in the Ahmedabad Central Prison. 

The Special Judge did not hold any preliminary enquiry and on January 13, 
1950, he consolidated the two cases against the accused with a view to holding 
& joint trial He framed five charges, four under different sections of the 
Indian Penal Code and one under the Indian Arms Act and the Bombay Dis- 
trict Police Act. Upto January 25, 1950, seventeen prosecution witnesses were 
examined. The Constitution of India came into operation on January 26, 1950. 
The proceedings continued till February 23, 1950, on which date the arguments 
for the defence were concluded. The Special Judge delivered his judgment 
on March 18, 1950. He convicted the accused of eleven different offences and 
sentenced them to death under s. 302/34, Indian Penal Code, and to transpor- 
tation for life under s. 307/34, Indian Penal Code, and to various terms of 
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imprisonment under the Indian Penal Code, the Arms Act and the Bombay 
District Police Act. 

The accused appealed to the High Court. The sinak were heard with the 
reference for the confirmation of the sentences of death by Dixit and Shah JJ. 
who dismissed the appeals and confirmed the sentences of death on May 19, 
1950. -In the course of his judgment Dixit J. observed as follows :— 


Dixrr J.... The next contention taken on behalf of the appellant is that the 
trial is illegal upon the ground that the same is void in view of the provisions 
of art. 13 of the Constitution. Now, the Bombay Public Security Measures Act, 
1947, was enacted in 1947. It was limited to a period of three years, i.e. up to 
March 23, 1950. The Constitution of India came into operation on January 26, 
1950. Article 18, so far as material, provides as follows :— 

“ATL laws in force in the territory of India immediately befpre the commencement of 


this Constitution, in go far as they are inconsistent with the provisions of this part, a 
to the extent of such inconsistency, be void.” 


Now, part III deals with fundamental rights and the contention taken on 
behalf of the appellant: is that the Bombay Public Security Measures Act, 
1947, is void and of no effect in view of art. 13(1). The first question is as to 
what is the meaning of the expression ‘‘void’’, Does it mean void ab initio 
or void as from the date when the Constitution came into operation? This 
question was recently considered by a special bench of this Court in In re Késhav 
Madhav Menon.’ The view taken by the special bench is that the expression 
**void"' means nothing more than that a law is repealed. This view proceeded 
upon the consideration of the provisions of the General ‘Clauses Act, and if ‘‘void’’ 
means merely that a law is repealed, it means that the law is repealed as from 
the date when the Constitution of India came into operation. Upon that 
interpretation one has to consider the provisions of s. 6(¢) of the General 
Clauses Act. So far as material, it provides as follows :— 

“Where this Act, or any Central Act or Regulation made after the commencement of 
this Act, repeals any MED pdt made or hereafter to be made, then, unless a 
different intention appears, the repeal shall not affect any investigation, legal proceeding 
or remedy in respect of any such right, privilege, obligation, liability, penalty, forfeiture 
or punishment as aforesaid; and any such investigation, legal proceeding or remedy may 
be mstituted, continued or enforced, and any such penalty, forfeiture or punishment may 
be imposed as if the Repealing Act or Regulation had not been passed." 
In this ease the proceedings commenced, in the Court of the Special Judge 
before the Constitution of India eame into force. The charge was framed by 
the learned Judge on January 13, 1950, It seems. to me, therefore, that even 

d eontention of Mr. Lulla is ‘right, it cannot affect the legal proceedings 

ich had been already started in the Court of the Special. Judge both in: 
Mes of ‘the provisions of s. 6(6) of the General Clauses Act and the decision 
of the special’ bench already referred to. It is said that the Bombay Public 
Security Measures Act, 1947, was a temporary measure and its life came, to 
an end on March 23, 1950. The life of the Bombay Publie Security Measures 
Aet; 1947, has been extended and the new Act is Act No. I of 1950 which is 
limited to a period of three years. In this case the conviction, was recorded 
by the-léarned Spécial Judge on:March 18, 1950, that is to'say, ata time when 
the Bombay Publie Security Measures Act, 1947, was in force. ‘The two appeals 
were lodged by the two accused on March 20, 1950, and actually the life of 
the Act of 1947, though temporary in nature, has been extended by a fresh Aot 
passed in 1950. "Mr. Lulla's eontention is that the new Act cannot have 
any application because it cannot affect the consideration of the pro- 
visions of art. 13(1). To a certain extent, his contention is right. 
But in this case what we have to consider is the effect of the - Bombay 
Public Security Measures Act, 1947, and the provisions of art. 13(1) of the 
Constitution, and since I take ‘the view that the repeal cannot affect legal pro- 
ceedings already commenced prior to „the date on which the Constitution of 
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‘India came into operation, it seems to me that these proceedings must continue 
notwithstanding the supposed repeal of the Act by virtue of the provisions of 
art. 13(1) of the Constitution. 

The accused applied to the High Court for certificates under arts. 132(1) 
and 184(1)(c) of the Constitution to appeal to the Supreme Court. The 
High Court granted a certificate only under art. 182(1). 

The accused appealed to the Supreme Court. 


N. C. Chatterjee and Ram Lal Anand, with Hardyal Hardy and S. L. 
Chibber, for the appellants. 
M. C. Setalvad, Attorney General for India, with G. N. Joshi, for the respon- 
dent. 


A. A. Peerbhoy and J. B. Dadachanji, for the intervener. 


PaATANJALI SASTRI C. J. [MAHAJAN, MUEHEBJEA, Das AND CHANDRASEKHARA 
Aryan JJ., dissenting.] I regret I am unable to agree with the reasoning and 
conclusion of my learned brother Das J. whose judgment I have had the 
advantage of reading. 

The appellants were convicted and sentenced to death and varying terms 
of imprisonment by the Special Judge, Ahmedabad, on charges of murder and 
other offences under the Indian Penal Code, the Arms Act and the Bombay 
District Police Act. The Special Judge was appointed by a notification issued 
under the Bombay Public Security Measures Act, 1947, (hereinafter referred to 
as the impugned Act) and on August 6, 1949, the State Government, in exercise 
of the powers conferred by s. 12 of the impugned Act, directed the Special Judge 
to try the case of the appellants who were implicated in what was known as 
the Central Bank Robbery Case. Charges were framed on January 13, 1950, 
without any preliminary enquiry and committal by a Magistrate which had 
been dispensed with by the impugned Act, and seventeen witnesses for the 
prosecution were examined before January 26, 1950, when the Constitution 
eame into force. The proceedings continued, and, after the examination of 
T witnesses in all, ended in the conviction G the appellants on March 18, 
195 ; 

Separate appeals were Wired by the: peacoat appellants to the High 
Court, which, however, confirmed the conviction and sentence in each case. An 
objection that the trial was illegal as the impugned Act was void under art: 13 
(1) of. the Constitution, read with art. 14; was overruled on the ground that 
those provisions had no retrospective operation and did not affect proceddings 
already started in. the Court of the Special Judge. The learned Judges followed 
the decision of a Special Bench of their own Court in-In re Keshav Madhav 
Menon', which has since been affirmed by: this Court in 1951 S. C. R. 228. 

It is "urged on behalf of the appellants that the decision relied on by the 
High Court is distinguishable ‘and that the present case is governed by the 
decision of this Court in The State. of West Bengal x. Anwar Ali Sarkar,? 
to, ihe effect that s. 5 of the Bengal Act (which is in identical terms with s.: 12 
of the impugned Act) is diseriminatory and void in so far, at any rate, as it 
empowers,the State Government to direct ‘‘cases’’ to be tried by a Special 
Court under.a special procedure. Accordingly, it was claimed that the Special 
Judge had no jurisdiction to try the appellants applying the special procedure 
prescribed by the impugned Aet. 

Granting, however, that s. 12 of the impugned Act must, in view of the 
decision in Anwar Ali Sarkar’s case, be held to be discriminatory and void in 
so far as it empowers the State Government to refer individual cases to a 
Special Judge for trial, it does not seem to me to follow that the trial of the 
appellants, which had validly started before the Special Judge who had been 
duly empowered to try the case, is vitiated, by reason of the Constitution subse- 
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quently coming into force. It is to be noted that the West Bengal case was 
argued on the basis that art. 14 of the Constitution was applicable to the pro- 
ceedings from their inception, although the notification directing the trial of 
some of the persons accused in that case was issued on the day before the com- 
mencement of the Constitution. The position here is different. The appellants’ 
ease was sent to the Special Judge for trial by notification dated August 6, 
1949, and the Judge took cognizance of it, framed the charges and proceeded 
with the trial to a considerable extent before the commencement of the Consti- 
tution on January 26, 1950. There could be no question, therefore, of the 
appellants’ fundamental right under art. 14 being infringed up to that point, 
as it has been held by this Court in Keshavan Madhava Menon v. The State of 
Bombay,' that the provisions of the Constitution relating to fundamental rights 
have no retrospective operation and do not affect a criminal prosecution com- 
menced before the Constitution came into force. 


On and after January 26, 1950, the appellants, no doubt, had the right to 
the equal protection of the law; but, as has been repeatedly pointed out, that 
right only meant that the State, including the executive and the Legislature, 
should apply the same law, substantive and procedural, to all persons alike in 
the same situation without discrimination. It is said that after the .commence- 
ment of the Constitution persons who commit the same offences with which the 
appellants stood charged would, according to Anwar Ali Sarkar’s ease, not be 
liable to be tried by the Special Judge under the special procedure and, if so, 
the trial of the appellants, too, could not be continued by the Special Judge 
under such procedure after January 26, 1950, because such of the departures 
from the normal procedure of trial under the Criminal Procedure Code as 
were applied to the appellants during the rest of their trial, being disadvanta- 
geous to them in some respects, involved discrimination against them. It is, 
therefore, claimed that the continued application of such discriminatory pro- 
cedure after the Constitution came into force rendered the trial and the 
resulting conviction illegal. I am unable to agree. In the first place, as already 
pointed out, equal protection of the laws postulates persons in the same situa- 
tion and in the same circumstances claiming that the same law should be 
applied to them. Can it be said that the appellants, whose trial by the Special 
Judge had been lawfully commenced and was pending at the commencement 
of the Constitution, were in the same situation with persons who committed 
the same offences after the Constitution came into force? It seems to me that 
the situation and circumstances are different in the two cases and no complaint 
of diseriminatory treatment by reason only of the trial having been continued 
under the special procedure can be sustained, even assuming that the ordinary 
procedure under the Criminal Procedure Code became applicable to the appel- 
lants on and after January 26, 1950. 

Such assumption, however, seems to be open to question. Section 1, sub- 
8. (2), of the Criminal Procedure Code, enacts that ‘‘Nothing herein contained 
shall affect. . .any special jurisdiction or power conferred or any spécial 
form of procedure prescribed by any other law for the time being in force 

.." The jurisdiction conferred on the Special Judge by the impugned Aet, 
which, as pointed out already, was perfectly valid and fully operative down 
to January 26, 1950, thus remained unaffected and application to the appellants 
of the ordinary procedure preseribed by the Code was excluded. It cannot, 
therefore, be said that on January 26, 1950, the appellants were in a position 
to claim that they were entitled to be tried under the ordinary procedure like 
those who committed the same offences after that date or who, having com- 
mitted them before such date, had not been directed to be tried by the Special 
Judge. It was said that s. 1(2) of the Criminal Proeedure Code pre-supposes 
a valid law conferring a special jurisdiction or prescribing a special form of 
procedure and, inasmuch as such parts of the special procedure as could still 
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be applied to trials continued after the commencement of the Constitution are 
void under art. 13(1) read with art. 14, s. 1(2) of the Code could not stand in 
the way of the appellants being tried under the ordinary procedure. This 
argument seems to me to beg the question. It assumes that the special proce- 
dure is discriminatory and void to the extent to which it could have been 
applied to the trial of the appellants after January 26, 1950. But the assump- 
tion would not be valid unless the appellants could be tried under the normal 
procedure after January 26, 1950, in which case alone they could say ''Why 
not try us under the Code; why discriminate?’’ But, having regard to s. 1(2) 
of the Code, the normal procedure would become applieable only if the special 
procedure is excluded as being discriminatory and void. The argument thus 
proceeds in a circle. 

Again, it is difficult to see on what principle the jurisdiction of the Special 
Judge, validly ereated and exercised over the appellants’ case, could cease to 
continue on and after January 26, 1950, According to the appellants’ conten- 
tion, the special procedure prescribed by the impugned Act became discrimina- 
tory and void after January 26, 1950, and, therefore, inapplicable to what 
remained of their trial. But, could this circumstance affect the competence of 
the Special Judge to try their case of which he had validly taken cognisance? 
In Keshoram Poddar v. Nundo Lal Mullick’ the Judicial Committee of the 
Privy Council held that the cessation of the jurisdiction of a Rent Control 
Tribunal after March 31, 1924, over properties beyond a certain rental valne 
did not affect its power to deal with a case after such cessation if the case was 
within its jurisdiction when it was filed and related to a period prior to such 
cessation. Their Lordships observed: ‘‘The application of the Act is when 
the parties begin to move under it. This was done in the present case before 
March 1924. The rest is merely the working out of the application’’. The 
position here seems to me to be closely analogous. The Special Judge was com- 
petent to try the appellants’ case when the trial commenced before January 
26, 1950, and the impugned Act was validly applied to the case. The rest was 
merely working out the application of the impugned Act. I find it difficult 
to see why the competency of the Special Judge to try the case should cease 
after January 26, 1950, any more than that of the Rent Control Tribunal to 
deal with a pending matter after March 31, 1924, when its jurisdiction was 
restricted, 

If, then, the jurisdiction of the Special Judge to continue the trial of the 
appellants remained unaffected by the advent of the Constitution, it would be 
impracticable for the Judge to switch the pending trials to a different proce- 
dure from January 26, 1950, so as to give effect to the equal protection claims 
of under-trial prisoners. The impugned Act, for instance, enacts that ‘Not- 
withstanding anything contained in the Code the trial of offences before a 
Special Judge shall not be by jury or with the aid of assessors’’ (s. 20). The 
trials having been held so far without a jury or assessors as the case may be, 
it would obviously be impossible in such cases to continue them after January 
26, 1950, with a jury or with the aid of assessors, where such trials are required 
to be so conducted under the ordinary procedure. Again, the impugned Act 
provides that no case shall be transferred from any Special Judge, a necessary 
consequence of the exclusive jurisdiction of the Special Judge and the special 
mode of proceeding preseribed for him. If a right of transfer under s. 526 
of the Code were to be recognised as accruing after January 26, 1950, to 
persons undergoing trial before the Special Judge, the scheme of trial by 
Special Courts may well break down. The alternative eourses open to the Court 
would, therefore, seem to be either to hold that art. 13(1), read with art. 14, 
does not affect pending trials even in respect of procedural matters, as it has 
been held not to affect such trials in respect of substantive rights and liabilities 
accrued before the date of the Constitution in Keshavan Madhava Menon’s 
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ease, or to go back on that decision and give those provisions of the Constitu- 
tion retrospective effect. I am clearly of opinion that the principle of the 
above-said decision must rule the present case. That principle has been stated 
thus: 

*, Article 13(1) cannot be read as obliterating the entire operation of the inconsistent 

laws, or to wipe them out altogether from the statute book, for to do so will be to give 
them retrospective effect which, we have said, they do not possess. Such laws exist for 
all dest transactions and for enforcing all rights and liabikties accrued before the data 
of Constitution”. (Italics mine). 
Indeed, the last few words are apt to cover the present case, though, as a party 
to that decision, I am sensible that we did not have in mind a case precisely 
like the one now before us. But, it is well to remember that over-fine distine- 
tions sometimes lead to unsuspected traps. 

In the foregoing discussion I have assumed that such departures from the 
normal procedure as were still applicable to what remained of the appellants’ 
trial after January 26, 1950, were so materially prejudicial to them as to amount 
to a denial of the equal protection of the laws within the meaning of art. 14 
of the Constitution. I am, however, by no means satisfied that that is the posi- 
tion here. One of these deviations relates to the recording of evidence. The 
Special Judge is empowered to record only a memorandum of the substance of 
the evidence of each witness examined, whereas the Criminal Procedure Code 
requires the evidence to be recorded in full Another relates to the summoning 
of witnesses for the defence, the Special Judge being given a discretion to 
refuse to summon a witness ‘‘if satisfled after examination of the accused that 
the evidence of such witness will not be material’? (s. 18), while under 
8. 257(1) of the Code the Magistrate has the discretion to refuse to summon 
witnesses if he considers that the application for the issue of process for com- 
pelling the attendance of any witness is made ‘‘for the purpose of vexation 
or delay or for defeating the ends of justice’’. And, lastly, the impugned Act 
provides that no Court shall have jurisdiction to transfer any case from any 
Special Judge (s. 18(3)), whereas transfers under 8..526 of the Code are 
allowed on eertain specified grounds. The more important departures from 
the procedure, under the Code.sueh as dispensation of.preliminary enquiry 
and committal and the elimination of jury and assessors had already been 
applied, and validly applied, to the trial of the appellants before the Consti- 
tution came into force, and there can be no question of such departures vitiat- 
ing the trial. I am unable to regard. the procedural variations in the record- 
ing of evidence and the summoning of, witnesses as so serious as to amount to 
a denial of the equal protection of the laws within. the meaning of art., 14. 
Even if the appellants were to be tried under the normal procedure of the Code 
after January 26, 1950, the omission, to record the evidence in full and the 
refusal to summon a witness in the circumstances mentioned in s. 13 may well 
be regarded as mere irregularities curable under s. 537 of the Criminal Pro- 
cedure Code. As regards transfer, it does not, as already pointed out, fit in 
with, the scheme of trial before a Special Judge, and, unless any system of 
trials by Special Courts is to be condemned as violative of art. 14—the decision 
of this Court in Kathi Raning Rawat v. The State of Saurashira! shows that 
it ean be validly instituted in appropriate circumstances—a prohibition of 
transfer cannot be regarded as falling within the inhibition of art. 14. I have 
emphasised elsewhere, and I do so again, that in applying the dangerously wide 
and vague language of the equality clause to the concrete facts of life, a doctri- 
naire approach should be avojded, .. 

In all the circumstances of this case, I do not feel impelled.to set aside the 
trial and conviction of the appellants and I accordingly dismiss the appeals. 


Das J. These two appeals are from the judgment of a division bench of 
the Bombay High Court (Dixit and Shah JJ.) dated May 19, 1950, dismissing 
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the appeals preferred by the appellants against the order made by Shri M. S. 
Patil on March 18, 1950, as the Special Judge appointed under the Bombay 
Public Seeurity Measures Aet, 1947, whereby he convicted and sentenced them 
to death and to different terms of imprisonment under the different charges. 

The prosecution case is shortly as follows: On the morning of May 26, 1949, 
between the hours of 10-30 a.m. and 11 a.m. in the city of Ahmedabad the two 
appellants with another companion, after injuring, by gunshot, the driver and 
a peon of the Central Bank of India, Ltd., forcibly removed motor van 
No. BY 4888 belonging to the bank in which a large sum of money was being 
carried from its head office at Gandhi Road to its branch office at Maskati. 
After abandoning the motor van at a distance of three-fourths of a mile, the 
three gunmen forcibly took possession of the bicycles of some persons who were 
riding the same and continued their escape. In course of their flight, they 
fired and injured several people. Eventually, however, the two appellants 
were arrested by the police but their companion made good his escape. The 
driver and the peon of the bank who had been injured succumbed to their 
injuries, one dying on the spot and the other in the hospital on the next day. 

After investigation, the Ahmedabad Police, on July 19, 1949, submitted to 
ihe City Magistrate, Ahmedabad, two charge sheets Nos. 183 and 183-A against 
the two appellants and the then unknown absconder in respect of several 
offences committed in course of the transaction that took place on May 26, 
1949. The charge sheet No. 183 was in respect of offences under ss.’394, 397, 
302, 307 read with s. 34 of the Indian Penal Code, s. 19(e) of the Arms Act, 
and s. 68(1) of the Bombay District Police Act. The charge sheet No. 183-A 
was in respect of offences punishable under ss. 307, 392 read with s. 34 of the 
Indian Penal Code, s. 19(e) of the Arms Act and s. 68(1) of the Bombay 
District Police Act. In each of these charge sheets there was appended a note 
to the effect that the Distriet Superintendent of Poliee, Ahmedabad City, had 
requested the Distriet Magistrate, Ahmedabad, to move the Government of 
Bombay for the constitution of a Special Court to hear the cases and that the 
said charge sheets might be transferred to the Special Court as and when one 
was so constituted. In view of this note the City Magistrate did not hold any 
inquiry but only remanded the appellants. 

By a Notification dated August 6, 1949, the Government of Bombay exer- 
cising its powers under s. 10 of the Bombay Public Security Measures Act, 1947, 
constituted a Special Court of criminal jurisdiction for the Ahmedabad 
District and under s. 11 of that Act appointed Shri M. S. Patil, District and 
Sessions Judge, Ahmedabad, as a Special Judge to preside over the Special 
Court. By another Notification made on the same date, the Government of 
Bombay in exercise of powers conferred by s. 12 of the Act directed the Special 
Judge to try two particular cases, namely, the postal van dacoity case in 
which there were 9 accused and the Central Bank robbery with murder case in 
which the two appellants before us were the accused under the two charge 
sheets. In view of the above Notification the City Magistrate, Ahmedabad, 
transferred the two cases against the appellants to the Court of the Special 
Judge and they came to be numbered as cases Nos. 2 and 3 respectively of 
1949. On December 31, 1949, the Government of Bombay directed that the 
trial of the appellants should be held by the Special Judge in the Ahmedabad 
Central Prison. There was no order of committal by any Committing Magis- 
trate nor was there any preliminary enquiry by the Special Judge. 

On January 18, 1950, the Special Judge consolidated the two cases against 
the appellants with a view to holding a joint trial. On the same day he 
framed five several charges, namely, four under different sections of the In- 
dian Penal Code and one under s. 19(e) of the Indian Arms Act and s. 68(1) of 
the Bombay District Police Act. On January 19, 1950, the first prosecution 
witness was examined and up to January 25, 1950, seventeen prosecution wit- 
nesses were examined. The Constitution came into operation on January 26, 
1950. The hearing proceeded thereafter and the deposition: of the last wit- 
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ness was recorded on February 9, 1950. Altogether sixty two witnesses were 
examined. The two appellants were examined under s. 342 of the Code of Ori- 
minal Procedure on February 10, 1950. One handwriting expert was exa- 
mined as a Court witness on February 13, 1950, and arguments for the prose- 
eution commenced on the following day. After the conclusion of the argu- 
ments for the defence on February 23, 1950, the Special Judge delivered his 
judgment on March 18, 1950. According to his findings both the appellants 
had committed eleven different offences punishable under several penal provisions 
of law as specified by him and he convicted both the appellants of the said 
eleven offences and sentenced both of them to death under s. 302/34, Indian 
Penal Code, and to transportation for life under s. 307/34, Indian Penal Code, 
and to various terms of imprisonment under various other sections of the 
Indian Penal Code, Arms Act and Bombay District Police Act. The capital 
sentences were, of course, subject to the confirmation by the High Court. 

Both the appellants appealed to the Bombay High Court. The appeals along 
with the reference for the confirmation of the sentences of death were heard 
together by Dixit and Shah JJ., who by their judgments dated May 19, 1950, dis- 
missed the appeals and confirmed the sentences of death. The appellants applied 
to the High Court for certificates under arts. 182(1) and 184(1)(c) of the 
Constitution to enable them to appeal to this Court. The High Court (Bhag- 
wati and Dixit JJ.), however, granted the appellants a certificate only under 
art. 132(1) but declined to issue any under art. 184(1)(c). The appellants 
thereupon filed the present appeals pursuant to the certificate under art. 132(1). 
A petition was filed before us under art. 132(3) for leave to urge, as 
dn additional ground, that the trial was vitiated by reason of misjoinder 
of charges. No such ground was actually advanced before the High Court, 
and as this Court did not think fit to permit the appellants to raise a new point 
at this stage, it disallowed that petition. Accordingly these appeals must be 
limited to attacking the judgment of the High Court on the ground that a 
substantial question of law as to the interpretation of the Constitution has 
been wrongly decided. 

The only substantial question of law as to the interpretation of the Consti- 
tution urged before us is that the Bombay Publie Security Measures Act, 1947, 
or, at any rate, that part of s. 12 of that Act which authorises the State Gov- 
ernment to direct specific ‘‘cases” to be tried by a Special Judge appointed 
under that Act, offends against the equal protection of law guaranteed by 
art. 14 of the Constitution and is as such void under art. 13 on the principle 
laid down by this Court in the cases of The State of West Bengal v. Anwar 
Ali Sarkar’ and Kathi Raning Rawat v. The State of Saurashtra.2 In order 
to appreciate the point in issue, it is necessary to consider in some detail the 
provisions of the impugned Act, 

The Act came into force on March 23, 1947. It was then intituled as ‘‘An 
Act to consolidate and amend the law relating to public safety, maintenance 
of public order and the preservation of peace and tranquillity in the Province 
of Bombay". The preamble recited the expediency of consolidating and 
amending the law relating to those several matters. By s. 2(3) the Act was 
to remain in force for a period of three years. The Act was amended by Bom- 
bay Act I of 1950 and, amongst other things, the words ‘‘security of the State, 
maintenance of publie order and maintenance of supplies and services essential 
to the community in the State of Bombay’’ were substituted for the words 
“‘public safety, maintenance of public.order and the preservation of peace and 
tranquillity in the Province of Bombay’’ occurring in the long title and preamble 
of the Act. The word ‘‘six’’ was substituted for the word ''three" in s. 2(3). 
The remaining sections of the Act are grouped under several heads. Thus 
ss. 9(A1) to 5B are grouped under the heading ‘‘ Restrictions of movements efe.’’ 
A contravention of an order madé under some of these sections is made an 
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offence punishable as mentioned therein. The subject of ‘‘collective fines’’ is 
dealt with under that heading in s. 6. ‘‘Control of camps ete. and uniforms” 
are covered by gs. 7 and 8, each of which makes a contravention of any order 
made under it an offence. Section 9 prescribes whipping as a punishment for 
certain offences under certain Acts in addition to any other punishment to 
which the offender may be liable under those Acts. Section 9A is set down 
under the heading ‘‘Control of Publications etc.” and s. 9B under the heading 
“Control of Commodities ete.’’ Each of those sections makes a contravention 
of any order made thereunder an offence punishable as provided therein. Sec- 
tions 10 to 20 which are collected under the heading ‘‘Special Courts’’ are ma- 
terial for the purposes of the point in issue before us and will have to be care- 
fully noted. The rest of the sections are set out under the headings ‘‘Miscella- 
neous” and ‘‘ Amendments to Acts”. 

Turning to the group of sections under the heading ‘‘Special Courts”, it will 
be noticed that s. 10, like s. 3 of the West Bengal (Special Courts) Act, 1950, 
and s. 9 of the Saurashtra State Public Safety Measures Ordinance, 1948, au- 
thorises the Government, by notification in the Official Gazette to constitute 
Special Courts of criminal jurisdiction for such area as may be specified in the 
notification. Section 11 which corresponds to s. 4 of the West Bengal Act and 
8. 10 of the Saurashtra Ordinance empowers the Government to appoint as a 
Special Judge to preside over a Special Court any person possessing the requi- 
site qualifications mentioned therein. Section 12 is expressed in precisely the 
same terms in which s. 5(1) of the West Bengal Act and s. 11 of the Saurashtra 
Ordinance are expressed, namely: ; 

“A, Special Judge shall try such offences or class of offences or such cases or class of 
cases as the Provincial Government may, by general or special order in writing direct.” 
It will be noticed that the offences mentioned in the above section are not limited 
to offences created by this Act only but also cover offences under any other law, 
e.g., the Indian Penal Code. Section 18 runs thus: 

“18. (1) A Special Judge may tak i 

( ) d proce udge may e cognizance of offences without the accused being 

(2) A Special Judge shall ordinarily record a memorandum only of the substance of 
the evidence of each witness ined, may refuse to summon any witness if satislied 
after examination of the accused that the evidence of such witness will not be material 
and shall not be bound to adjourn any trial for any purpose unless such adjournment is, 
in his opinion, necessary in interests of justice. 

(3) In matters not coming within the scope of sub-sections (1) and (2), the provi- 
sions of the Code, in so far as they are not inconsistent with the provisions of sections 
10 to 20, shall apply to the proceedings of a Special Judge; arid for the purposes of the said 
provisions, the Court of the Special Judge shall be deemed to be & Court of Session." 

Under s. 14 the Special Judge may in his discretion direct the evidence of a 
person who is not in & position to attend the Court to be recorded on commis- 
PE Enhanced punishments are provided for certain offences by s. 15 as 

OLLOWS : 

“Notwithstanding anything contained in the Indian Penal Code, whoever commits 
an offence of attempt to murder may, in lieu of any punishment to which he is liable 
under the said Indian Penal Code, be punishable with death, and whoever commits an 
offence of voluntarily causing hurt by stabbing may, in lieu of any punishment to which 
i sf pile under the said Indian Penal Code, be punishable with death or transportation 
Section 16 authorises the Special Judge to pass any sentence authorised by 
law and s. 17 prescribes a special rule of procedure for recovery of fines. Sec- 
tion 18 gives a right of appeal to a person convicted on a trial held by a Special 
Judge within a period of fifteen days from the date of sentence and also em- 
powers the High Court to call for the records of the proceedings of any case 
tried by a Special Judge and in respect of such case exercise any of the powers 
conferred on a Court of appeal by ss. 423, 426 and 428 of the Code. Sub-section 
(3) of s. 18 runs thus: 

“No Court shall have jurisdiction to transfer any case from pecial Jud to 
pue ang cider ander Gordan Me OF he Cte tenet OF ce e UD 
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Special Judge or save as herein otherwise provided, have jurisdiction of any kind in 
respect of proceedings of any Special Judge.’ 

Thus the right to apply for transfer of the case and the right ta apply for revi- 
sion are denied to an accused who is tried by a Special Judge., Ordinary law 
is, by s. 19, made applicable in so far as it is not inconsistent with -the provi- 
sions of ss. 10 to 20. Section 20 provides as follows :— 


"Notwithstanding anything contained in the Code, the trial of offences before a Spe- 


cial Judge shall not be by jury or with the aid of Assessors.” 

Thus, besides providing for enhanced punishment and whipping the Act elimi- 
nates the committal proceedings (s. 13(1)), permits the Special Judge to record 
only a memorandum of the evidence, confers on him a larger power to. refuse 
to summon a defence witness, than what is conferred on a Court by s. 257(2) 
of the Code of Criminal Procedure and also deprives the accused of his right to 
apply for a transfer or for revision. That these departures from the ordinary 
law cause prejudice to persons subjected to the procedure prescribed by the 
Act cannot for a moment be denied. This Court has, by its decisions in the 
State of West Bengal v. Anwar Ali Sarkar (supra) and in Kathi Raning Rawat 
v. The State of Saurashtra (supra), recognised that art. 14 condemns discrimi- 
nation not only by a substantive law but also by a law of procedure and that 
the procedure prescribed by the corresponding provisions in the West Bengal 
Special Courts Act and the Saurashtra Ordinance which introduced similar 
departures from the ordinary law of procedure constituted a discrimination 
against persons tried by the Special Judge according to procedure prescribed 
by those pieces of legislation and finally that, in any event, s. 5(1) of the West 
Bengal Act and s. 11 of the Saurashtra Ordinance, both of which corresponded 
to s. 12 of the Bombay Public Security Measures Act, in so far as-they authoris- 
ed the Government to direct specific and particular ‘‘cases’’ to be tried by the 
Special Judge, was unconstitutional and void. In view of the departures from 
the ordinary law brought about by the Bombay Public Safety Measures Aot, 
1947, which are noted above, it cannot but be held. on a parity of reasoning, 
that at any rate s. 12 of the Act, in so far as it authorises the Government to 
direct particular ‘‘cases’’ to be tried by a Special Judge, is also opps: 
tional. 

Learned Attorney-General appearing for the State of Bombay Be not .con- 
trovert the legal position as discussed above but he points out that the offences 
were committed in May 1949, that the Special Court was constituted and the 
Special Judge was appointed in August 1949 and these ‘‘cases’’ were directed 
to be tried by the Special Judge in August 1949, that the Special Judge actually 
framed charges against the appellants on January 13, 1950, and that the deposi- 
tions of seventeen witnesses had been taken before the Constitution eame into 
foree and when the Bombay Public Safety Measures Act, 1947, was valid in its 
entirety. He contends, on the authority of the decision of this Court in Kesha- 
van Madhava Menon v. The State of Bombay,! that the Constitution has no re- 
troactive operation and that it does not affect the rights acquired or the liabili- 
lies: incurred under laws which, before the advent of the Constitution, were 
valid, and, quoting’ from the judgment of the majority of the bench in that 
ease, that ‘‘such laws exist for all past transactions and for enforcing all rights 
and liabilities accrued before the date of the Constitution" he urges that the 
legal proceedings commenced before the Constitution came.into operation are 
in no way affected by it and may well be proceeded with. 

In Keshavan Madhava Menon’s case, the appellant was the Secretary of Peo- 
ple’s Publishing House, Ltd., of Bombay. In September, 1949, he. was alleged 
to have published & pamphlet whieh, according to the Bombay Government 
authorities, was a ‘‘news sheet’’ within the meaning of s. 2(6) of the Indian 
Press (Emergency Powers) Act, 1931. On December 9, 1949, he was arrested 
and a prosecution was started against him in the Court of the Chief Presidency 
eee at Bombay for having published the pamphlet without the authority 
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required by s. 15(1) of the Act and for having thereby committed an offence 
punishable under s. 18 of that Act. During the pendency of the proceedings 
the Constitution of India came into force on January 26, 1950. On March 3, 
1950, the petitioner filled a written statement submitting, inter alia, that the 
definition of ‘‘pews sheet’’ as given in s. 2(6) of that Act, and ss. 15 and 18 
thereof were inconsistent with art. 19(1) (a) and, as such, void under art. 18 of 
the Constitution. This was followed up by a petition filed in the High Court 
on March 7, 1950, under art. 228 of the Constitution. The Bombay High Court 
considered it unnecessary to deal with the question whether ss. 15 and 18 were 
inconsistent with art. 19(1)(a@) but held that, assuming that they were incon- 
sistent, the proceedings commenced under s. 18 before the commencement of the 
Constitution could nevertheless be proceeded with. The High Court took the view 
that the word ‘‘void’’ was used in art. 13(1) in the sense of ‘‘repealed’’ and 
that consequently it attracted s. 6 of the General Clauses “Act which by art. 367 
was made applicable for the interpretation of the Constitution. The High Court 
having dismissed the application the appellant came up on appeal before this 
Court after having obtained a certificate granted by the High Court under 
art. 182(1) of the Constitution. The majority of this Court held that the Con- 
stitution had no retrospective effect but was wholly prospective in its operation, 
and as the existing laws, in so far as they were inconsistent with the fundamen- 
tal rights, were rendered void only to the extent of their inconsistency, they 
were not void for all purposes but were void only to the extent they came into 
conflict with the fundamental rights. In other words, the majority of this 
Court held that while on and after the commencement of the Constitution no 
existing law could, by reason of art. 13(1), be permitted to stand in the way 
of the exercise of any of the fundamental rights, that article could not be read 
as wiping out the inconsistent law altogether from the statute book and as obli- 
terating its entire operation on past transactions, for to do so would be to give 
it retrospective effect which it did not possess. Such law, it was held, existed 
for all past transactions and for enforcement of rights and liabilities accrued- 
before the date of the Constitution. To the same effect were the observations of 
Mahajan J., who delivered a separate but concurrent judgment, namely, that a 
provision that with effect from a particular date an existing law would be void 
to the extent of the repugnancy had no retrospective operation and could not 
affect pending prosecutions or actions taken under such law, and there was in 
such a situation no necessity for introducing a saving clause and that it did not 
need the aid of a legislative provision of the nature contained in the Interpre- 
tation Act or the General Clauses Act. According to him, not being retrospec- 
tive in its operation, the Constitution could not, therefore, in any way affect 
prosecutions started for punishing offences that were complete under the law 
in force at the time they were committed. It will be noticed that in that case 
the prosecution was started according to the ordinary law of procedure. The 
only question there was whether a criminal proceeding instituted for a contra- 
vention of the provisions of the Indian Press (Emergency Powers) Act which 
amounted to a completed offence before the date of the Constitution could be con- 
tinued after the Constitution came into force where no change in procedure was 
involved. The result of that decision is that although the acts which before 
the Constitution constituted an offence under that Act would not, if done after 
the date of the Constitution, amount to an offence, nevertheless as the Consti- 
tution had no retrospective operation it did not obliterate the offence completed 
before the date of the Constitution and the offender could, therefore, be pro- 
ceeded against after the Constitution came into force. It was in this sense that 
it was stated in Keshavan Madhava Menon’s case that the law existed for the 
past transactions and for enforcing all rights acquired or liabilities incurred 
before the date of the Constitution. If the law did not exist, the offence created 
by it would ipso facto disappear and no question of punishing the non-existing 
offence could arise. The observations made in that case related to the substan- 
tive rights acquired or liabilities incurred under the Act before the Constitution 
LaR.—55 . `~ 
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eame into foree. Under what procedure the rights and liabilities would be 
enforced did not come up for consideration in that case, as the procedure adopt- 
ed throughout was the same, namely, the procedure prescribed by the Code of 
Criminal Procedure. 

The law of procedure regulates legal proceedings generally from: its incep- 
tion up to its termination and usually connotes a continuous process. The Bom- 
bay Publie Security Measures Act, 1947, by ss. 10 to 20 under the heading ‘‘Spe- 
cial Courts’’ prescribed a special procedure for the trial by the Special Judge 
of ‘such offences or class of offences or cases or class of cases as the Govern- 
ment may by general or special order in writing direct’’. The offences or cases 
so directed to be tried by the Special Judge need not be, or relate to, the special 
offences created by the Act itself but may be or relate to any offence under any 
law, e.g., Indian Penal Code, Arms Act and the Bombay District Police Act. It 
has been seen that thé special procedure prescribed by the impugned Act con- 
stitutes a departure from the ordinary law of procedure and is, in some import- 
ant respects, detrimental to the interest of the persons subjected to it and as 
such is discriminatory. The discrimination does not end with the taking of 
cognizance of the case by the Special Judge without the case being committed 
to him but continues even in subsequent stages of the proceedings in that the 
person subjected to it cannot, even at those subsequent stages, have the benefit of 
having the evidence for or against him recorded $n extenso, may not get summons 
for all witnesses he wishes to examine in defence only on the ground that the 
Special Judge does not consider that such evidence will be material and cannot 
exercise his right to apply to a superior Court for transfer of the case even though 
the Special Judge has exhibited gross bias against him or to apply for revision 
of any order made by the Special Judge. As the Act was valid in its entirety 
before the date of the Constitution, that part of the proceedings before the Spe- 
cial Judge, which, up to that date, had been regulated by this special proce- 
dure cannot be questioned, however discriminatory it may have been, but if the 
discriminatory procedure is continued after the date of the Constitution, surely 
the accused person may legitimately ask: ‘‘Why am I today being treated 
differently from other persons accused of similar offences in respect of proce- 
dure?’ It is stated in Maxwell’s Interpretation of Statutes, 9th edn., p. 232— 

“No person has a vested right in any course of procedure. He has only the right of 

prosecution or defence in the manner prescribed for the time being by or for the Court 
in which he sues, and, if an Act of Parliament alters that mode of procedure, he has no 
other right than to proceed according to the altered mode.” 
If in the absence of any special provision to the contrary no person has a vested 
right in procedure, it must follow as a corollary that nobody has a vested liabi- 
lity in matters of procedure in the absence of any special provision to the con- 
trary. If this is the position when the law of procedure is altered by statute, 
why should the position be different when the Act prescribing the discrimina. 
tory procedure becomes void by reason of its repugnancy to the equal protection 
clause of the Constitution? Although the substantive rights and liabilities ac- 
quired or accrued before the date of the Constitution remain enforceable, as 
held in Keshavan Madhava Menon’s case, nobody can claim, after that date, 
that those rights or liabilities must be enforced under that particular procedure 
although it has, since that date, come into conflict with the fundamental right 
of equal protection of laws guaranteed by art. 14. 

It is said, in reply, that in this case there is, in law, no discrimination which 
can be said to be within the mischief sought to be prevented by art. 14. The 
appellants are persons whose ‘‘cases’’ had been properly sent for trial to the 
Special Court before the Constitution came into force and, therefore, they can- 
not complain if the procedure prescribed by thé Act is continued to be applied 
to their ‘‘cases’’ although such procedure cannot be applied to ‘‘cases’’ which 
had not been referred to the Special Court up to that date, for the appellants 
cannot claim to be similarly situated with persons whose ''eases"' had not been 
directed to be tried by the Special Court before the date of the Constitution or 
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who committed similar offences after that date. In the circumstances, the con- 
tinued application of the procedure laid down in the impugned Act to the 
“oases”? of the appellants cannot, it is contended, amount to discrimination in 
the eye of the law and is, therefore, not within the inhibition of the equal pro- 
tection clause of the Constitution. Article 14 being thus out of the way, the 
procedure laid down in the impugned Act continues to be valid in law as regards 
the persons whose ‘‘cases’’ had been subjected to it before the advent of the 
Constitution, and so far as those persons are concerned, there has been no change 
in the procedure and, therefore, their ‘‘cases” must continue to be regulated 
by that procedure. We are unable to accept this argument as sound. It is now 
well established that while art. 14 forbids class legislation it does not forbid 
reasonable classification for the purposes of legislation. In order, however, to 
pass the test of permissible classification, two conditions must be fulfilled, 
namely, (i) that the classification must be founded on an intelligible differentia 
which distinguishes persons or things that are grouped together from others 
who are left out of the group and (ii) that the differentia must have a rational 
relation to the object sought to be achieved by the Act. What is necessary is 
that there must be a nexus between the basis of classification and the object 
of the Act. To take an example: Under s. 11 of the Contract Act persons who 
have not attained majority cannot enter into a contract. The two categories are 
adults and minors. The basis of classification is the age. That basis obviously 
has a relation to the capacity to enter into a contract. Therefore, the section 
satisfies both the requirements of a permissible classification. In the present 
ease, although the first part of s. 12 of the Bombay Act, like s. 5(1) of the West 
Bengal Act or s. 11 of the Saurashtra Ordinance, may indicate and imply a 
process of classification, the section, in so far as it authorises the Government 
to direct particular ‘‘cases’’ to be tried by the Special Court, does not purport 
to proceed upon the basis of any classification at all. Further, the supposed 
basis of the alleged classification, namely, the fact of reference to the Special 
Court before the Constitution came into effect has no reasonable relation to the 
objects sought to be achieved by the Act. The avowed objects of the Act recited 
in the preamble are the expediency of consolidating and amending the law 
relating to the security of the State, maintenance of public order and main- 
tenance of supplies and services essential to the community in the State of 
Bombay. If the consideration of the security of the State or the maintenance 
of publie order requires the application of the special procedure, there is no 
obvious reason why it should be applied to ‘‘cases’’ already referred and not 
to cases not yet referred at the date of the Constitution. The same considera- 
tion applies equally to both categories of cases. It is, therefore, clear that there 
is no nexus which connects the basis on which the supposed classification is 
founded with the objects of the Act, for the object of the Act is wide enough 
to cover both categories of ''eases"'. Therefore, it is not a permissible classifi- 
cation. Indeed, it is an instance of fanciful classification which has no rational 
basis at all. We see no particular reason why the special procedure should be 
applied to the appellants’ ‘‘cases’’ any more than it should be applied to ‘‘cases’’ 
not referred to the Special Court up to January 26, 1950. No special or pecu- 
liar circumstances have been shown to exist which may make the appellants’ 
“cases” specially suited to this special procedure. In the absence of a rational 
basis of classification, as explained above, there can be no justification, after the 
advent of the Constitution, for depriving the appellants of the right to move 
the Court for transfer or for revision or to obtain process for the attendance 
of defence witnesses or of having the evidence of the witnesses recorded as in 
an ordinary trial which is available to other persons accused of similar offences 
and prosecuted according to the ordinary procedure laid down in the Code 
of Criminal Procedure. It is, therefore, clear that in this case the discrimina- 
tion continued after the Constitution eame into force and such continuation of 
the application of the discriminatory procedure to their cases after the date of 
the Constitution constituted a breach of their fundamental right guaranteed 
. 
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by art. l4, and being ineonsistent with the provisions of that artiele, the spe- 
cial procedure became void under art. 13, and as there is no vested right or 
liability in matters of procedure, the appellants are entitled to be tried accord- 
ing to the ordinary procedure after the date of the Constitution. Their com- 
plaint is not for something that had happened before January 26, 1950, but is 
for unconstitutional discrimination shown against them since that date. Their 
grievance, their cause of action as it were, is post-Constitution and, therefore, 
must be scrutinised and examined in the light of their constitutional rights. So 
viewed, there can be no doubt or question that they have been discriminated 
against after the date of the Constitution in the matter of procedure. It has 
already been held in the West Bengal and the Saurashtra cases that discrimi- 
nation ean lie in procedure just as much as in a substantive law. Therefore, 


— 


the continuation of the trial after that date according to the discriminatory ` 


procedure resulting in their conviction and sentence cannot be supported. 
Indeed, in a sense the Special Judge’s jurisdiction came to an end, for he was 
enjoined to proceed only according to the special procedure, and that procedure 
having become void as stated above, he could not proceed at all as a Judge 
of a Special Court constituted under the impugned Act. 


The learned Attorney-General relied on the decision of the Privy Council in 
Keshoram Poddar v. Nundo Lal Mallick.’ The Calcutta Rent Act, 1920, enabled 
ihe landlord or tenant of premises in Calcutta to obtain from the Controller of 
Rents a certification of the standard rent of the premises and also gave a right 
to apply to the President of the Caleutta Improvement Tribunal for revision 
of the order of the Controller. The Act was originally to be in force for a pe- 
riod of three years which was subsequently extended until the end of March, 
1924 and finally the figure ':1927" was substituted for ''1924"' with a proviso 
‘that after March 31, 1924, this Act shall cease to apply to any premises the 
rent of which exceeded Rs. 250 a month''. The appellant was let into possession 
on June 1, 1920, but the rent payable was not then fixed. He remained in 
possession until March, 1923, and the question raised by the case was what 
rent ought to be paid for that period of occupation. Disputes having arisen, the 
appellant applied to the Controller and on October 28, 1922, the Controller fix- 
ed the rent at Rs. 4,500 per month. On November 25, 1922, the appellant ap- 
péaled to the President of the Improvement Tribunal to revise that decision. 
The revision application could not be taken up by the President until long 
after March 31, 1924, and when it was eventually posted before him on August 
3, 1924, he held that he had no jurisdiction to determine the matter, for the 
Act had ceased to apply to the premises. It will be observed that the applica- 
tion to the President was made long before March 31, 1924, and that the period 
for which the rent had to be determined was between June, 1920, and March, 
1923. The Privy Council held that the application of the Act was when the 
parties began to move under it and that was done before March, 1924, and that 
the President accordingly had jurisdiction to decide it. That decision appears 
to us to have no application to the facts of the present case, for the problem 
before us does not relate to a period anterior to the Constitution when the Act 
was good and the Special Judge had authority to apply the special procedure. 
The point for decision now is whether the continuation of the procedure pres- 
cribed by the Act after the Constitution came into force operates to the preju- 
dice of the appellants and, as such, offends against their newly acquired funda- 
mental right of equal protection of law guaranteed by art. 14. The Constitution 
has no retrospective operation to invalidate that part of the proceedings that 
has already been gone through but the Constitution does not permit the special 


procedure to stand in the way of the exercise or enjoyment of post-Constitu- ` 


tional rights and must, therefore, strike down the discriminatory procedure if 
it is sought to be adopted after the Constitution came into operation. To that 
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situation, the decision of the Privy Council referred to above can have no appli- 
eation. 

For reasons stated above, the conviction of the appellants on trial held by 
the Special Judge after the date of the Constitution aecording to the special 
procedure prescribed by the impugned Act and the sentences passed on them 
cannot be supported and these appeals must, therefore, be allowed and the con- 
vietions and sentences must be set aside. The appellants are entitled, after the 
Constitution, not to be diseriminated against in matters of procedure and are 
entitled to be tried according to law. We, therefore, direct that they be tried 
for the offences alleged to have been committed by them aceording to law and 
in the meantime they be retained in eustody as undertrial prisoners. 


Appeals allowed. 
Agent for appellants: Nauntt Lal. 
Agent for respondent: P. A. Mehta. 
Agent for intervener: Rajinder Narain. 





Present: The Hon'ble Mr. Patanjali Sastri, Chief Justice, Mr. Justice Mahajan, Mr. Justice 
Mukherjea, Mr. Justice Das and Mr. Justice Bose. 


STATE OF BOMBAY v. PURUSHOTTAM JOG NAIK.* 


Preventive Detention Act (IV of T3 Sec. 3—Constitution of India, ie 166—Civil Pro- 
cedure Code (Act V of ebay . XIX, r. 3—Order of detention stati whereas the 
Government of Bombay is satisfied . the Government of ‘Bombe, is pleased to 
direct ... By order o Ber 0f re Governor ‘of Bombay, Sd....Secretary to the Government 
of Bombay . whether valid under art. 166 Validity of order to be proved 
aliunde— Whether necessary for Court to call in every case Minister to prove validity 
of order —Verification of a , in such cases, how to be modelled. 


An order of detention made ‘ander 8. 3 of the Preventive Detention Act, a 
which stated in the preamble: “Whereas the Government of Bombay is datisfled. . 
and in its pd ve pat ran—"Now, therefore . . . the Government of Bombay is 

leased to dire concluded thus: "By order of the Governor of Bombay, Sd... 

ecretary to da Government of Bombay, Home Department .. On the question 
whether the order was expressed to be made in the name of the Governor and was 
accordingly protected under art. 166(2) of the Constitution of India:— 

Held, that the order which was executed under the orders of the Governor 
authenticated, under the rules, by the ture of the Secretary which purported to 
be an order of the Governor was a valid order under art. 166(1) of the Constitution 
and was protected under art. 166(2). , 

Where the writing which purports to embody an order of perenn made under 
the Preventive Detention Act, 1950, cannot be used to pod a valid order was 
made, because the formula set out in art. 168(1) of the ‘tution was not employ- 
ed, but nevertheless it was open to the State Government to prove by other means 
that such an order had been validly made, it is not necessary for the Court in every 
case to call the Minister in charge to prove its validity. If the Home Secretary, or 
zm bird agente the requisite means of knowledge and his affidavit is believed, 

t eno 

Verification of the affidavits should invariably be modelled on the lines 
of O. XIX, r. 3, of the Civil Procedure Code, whether the Code applies in terms 
or not. When the matter deposed to is not based on personal knowledge, the 
sources of information should | be clearly disclosed. E affidavit should clearly 
express how much is a statement of the deponent'a knowledge and how much is a 
Rer RUNE his belief, and the grounds of belief must be stated with sufficient 


Padmabati Dasi v. Rasik Lal Dhar, approved. 


On July 17, 1950, an order of detention was passed against Purushottam Jog 
Naik (detenue) which was in the following terms:— 

“Whereas the Government of Bombay is satisfied with respect to the person known 

as Shri Purushottam Jog Naik of Ulga village, Taluka Karwar, District Kanara, that 


with a view to preventing him from acting in a: manner prejudicial to the maintenance of 
public order, it is necessary to make the following order: 


*Decided, Hay. 26, 1952. Appeal from 1. (1909) LL.R. 87 Cal. 259. 
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* Now, thereforé, in exercise of the powers conferred by sub-s. (1) of s. 3 of the Pre- 
ventive Detention Act, 1950 (No. IV of 1950), the Government of Bombay is pleased to 
direct that the said Shri Purushottam Jog Naik be detained. 


` By Order of the Goyernor of Bombay, 
Sd./- V. T. Dehejia, 
Secretary to the Government of Borubay, 
Home Department, 
Dated at Bombay Castle, tbis 17th day of July 1950.” 

The detenue was served with grounds of detention on July 26, 1950, and with 
a fuller set on August 9, 1950. 

On August 24, 1950, the detenue applied to the Bombay High Court under 
s. 491 of the Criminal Procedure Code for an order of release. 

The applieation was heard by Bavdekar and Vyas JJ., who held that the 
order of detention was not expressed to be made in the name of the Governor 
and was not, therefore, proteeted by art. 166(2) of the Constitution of India. 
The learned Judges further held that as the writing produced as the order did 
not prove itself, it was nevertheless open to the State Government to prove by 
other means that such an order had been validly made. Their Lordships, there- 
fore, called upon Government to make an affidavit setting out the facts. In the 
Mio of his judgment delivered on Oetober 16, 1950, Bavdekar J. observed 
as follows :— 


BAVDEKAR J. It appears that the order in this case has been signed by the 
Secretary to the Government of Bombay, Home Department, by order of the 
Governor of Bombay. The order says that it was the Provincial Government 
which was satisfied that it was necessary to detain the detenue, and it also says 
that it was the Provincial Government. which had made an order saying that 
he should be detained. It is contended on behalf of the detenue that, in the 
first instance, this is a bad order, because the order is not expressed to be made 
in the name of the Governor as required by art. 166 of the Constitution. That 
article says that all executive action of the Government of a State shall be 
expressed to be taken in the name of the Governor. The learned advocate, who 
appears on behalf of the detenue, says that if that order is not expressed to be 
made in the name of the Governor, then, in that case, even assuming for the 
purpose of argument that the order is made by the Governor, it is a bad order. 
On the other hand, the learned Government Pleader, who appears on behalf of 
the State, says that the order, as a matter of fact, is made in the name of the 
Governor, because when the Secretary to the Government of Bombay, Home 
Department, signed it, he said ‘‘by order of the Governor of Bombay" and that 
would show that the order was made in the name of the Governor. Now, in our 
view that is not the correct reading of the order. It is true that the order itself 
says that it was made by the order of the Governor of Bombay. Rules made 
by the Governor of Bombay under art. 166 of the Constitution also say that 
all orders or instruments made or executed by order or on behalf of the Gov- 
ernment of Bombay shall be expressed to be made by or by order of the Gover- 
nor of Bombay. Another rule says that, leaving aside cases in which an officer 
has been specially empowered to sign an order or instrument of the Govern- 
ment of Bombay, every order or instrument shall be signed by a Secretary 
and such signature shall be deemed to be the proper authentication of sueh 
order or instrument. But we do not think that merely because an order is 
signed by a Secretary saying ‘‘by order of the Governor of Bombay" it is ex- 
pressed to be made in the name of the Governor of Bombay. If action -is to be 
expressed as having been taken in the name of the Governor of Bombay, the 
order should run, as the order in the ease of Emperor v. Shibnath Banerjee,! 
was running. Where the order is for detention, it should say that the Gover- 
nor is pleased to direct that the persan to be named shall be detained. But even 
if we do not think that the order is not expressed to be made in the name of 
the Governor, that would not render the order invalid, provided, of course, it 
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was made either by the Governor or by some person who had authority for 
making the order when the law said that it should be made by the Governor. 
That would be quite clear from the ease of the Federal Court in J. K. Gas Plant 
& Co., Lid. v. Emperor.’ In that case a distribution order was purported to have 
been made i in the name of the Central Government, and the question which was 
raised was that, even though the order was to be made by the Central Govern- 
ment, under the General Clauses Act the Central Government” meant “the 
Governor-General-in-Couneil”, and inasmuch as the order was not expressed to 
be made in the name of the Governor-General-in-Council, the corresponding 
provision of the old Constitution Act, namely, the Government of India Act, 
1935, was contravened, and it was said that in case it was contravened the order 
would be invalid. Their Lordships repelled this contention holding that it may 
or may not be that the result of failing to express the order as made in the 
name of the Governor-General-in-Council would be that the provisions corres- 
ponding to that in art. 166, cl. (2), of the Constitution, wil not apply. If an 
order is expressed to be made by the Governor and if it is properly authenti- 
cated, it shall not be called into question on the ground that it was not the order 
made by the Governor or the Governor-General-in-Council as the case may be; 
but they said that no further effect could follow from failure to comply with 
the positive direction, namely, that the order shall be expressed to be taken in 
the name of the Governor. This case is binding upon us, and consequently we 
must take it that the order is not rendered invalid because it is not expressed 
to be made in the name of the Governor. But immediately there is a failure 
to comply with the provisions of art. 166, cl. (1), art. 166, cl. (2), does not 
apply. That clause prevents the calling in question of the order on the ground 
that it is not made or executed by the,Governor. The learned Advocate General, 
who appears on behalf of the State, has pointed out to us, however, that even 
though if we were to read the Preventive Detention Act along with the General 
Clauses Act, for ‘‘the State Government’’, we must read ‘‘the Governor’’, that 
does not mean that every order which is required by any law, whether Central 
or Provincial, to be made by the State Government must actually be made by 
him, and in support of this contention he relies upon Emperor v. Shtbnath 
Banerji. The same question was made before their Lordships then, and‘ they 
held that wherever what a Provincial Government is required by any statute to 

` do falls within the meaning of the words ‘‘the business of the Provincial Gov- 
ernment’’ which were used in s. 59, sub-s. (3), of the Government of India Act, 
1935, the rules of business made by the Governor may authorise someone else, 
may be the Minister, may be the Secretary in charge of the Department, to do 
the thing, and if it is done by the person who is properly authorised by the 
rules of business, then no exception can be taken to the order on the ground 
that it was not an act of the Governor. It is obvious that that is exactly the 
ease here. It is true that the Government of India Act is repealed now; but 
there is a provision in the present Constitution corresponding to s. 59(3) of the 
Government of India Act inasmuch as cl. (3) of art. 166 says: 

“The Governor shall make rules for the more convenient transaction of the business 
of the Government of the State, and for the allocation among Ministers of the said busi- 
ness in so far as it is not business with respect to which Governor is by or under 
this Constitution required to act in his discretion”. 

There are provisions in the Constitution by which Governor acts in his dis- 
eretion in certain regards; but the question whether a particular person be de- 
tained under the Preventive Detention Act in force is not among them. Rules 
issued under cl. (3) of the Constitution could therefore provide for an order as 
" the preventive detention of a person being passed by someone other than the 

overnor. 


But Inasmuch as the order is not made in the name of the Governor as re- 
quired by art. 166 and we cannot avail of the provisions of art. 166(2), we must 
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be satisfied before we can say that the detention of the detenue is proper, that 
the order of detention was made by some authority whieh had got power under 
the rules of business made by the Governor to issue this order. The learned 
Government Pleader, who appears on behalf of the State, has not been able to 
tell us who exactly was the person who made the order, and as I have already 
said, we cannot be satisfied that a proper order of detention is passed unless we 
are satisfled that the order is passed by an authority empowered under the rules 
“of business. There are two authorities other than the Governor who might have 
that power. They are the Home Minister, who, under one of the rules, is em- 
powered to dispose of all eases other than certain excepted class; secondly, the 
Seeretary to the Government of Bombay, Home Department, who is authorised 
to dispose of only minor cases. It is contended before us that when the ques- 
tion is of detention of a person, it cannot be said that the case is a minor one. 
That need not be gone into at present; but it is obvious that before we could say 
that the detenue is detained under a valid order of detention we must be satis- 
fied that the order is made by some person empowered by the rules of Government. 


An affidavit was made by the Home Secretary on October 24, 1950, but the 
learned Judges held that there was no proper affidavit, and as the grounds 
furnished were vague, ordered the detenue to be discharged. Bavdekar J., who 
delivered’ the judgment of the bench on October 24, 1950, observed as follows :— 


BAVDEKAR J. We now have an affidavit filed before us by the Secretary to 
the Government of Bombay, Home Department, upon the various points upon 
which we had called for affidavits. The affidavits had to be filed upon the ques- 
tion as to who was satisfied with regard to the necessity of detention; who made 
the order of detention; who decided the grounds which were to be given; and 
in whose opinion it was against the interest of the public to disclose further 
particulars other than those which have been disclosed to the detenue. So far 
as the point of satisfaction is concerned, we did not direct as to whose affidavit 
it should be. But so far as the question as to in whose opinion it was not neces- 
sary in the public interests to disclose further facts was concerned, we specifically 
directed that the affidavit should be of the person who considered that it was not 
in the interest of the publie to disclose further particulars, and, as a matter of 
fact, both upon the question of satisfaction and upon the question of the opi- 
nion which was held by, for example, the Home Minister, it is obvious that an 
affidavit by any one else would not be admissible in evidence. Satisfaction is a 
state of mind of the person who is supposed to be satisfied. Opinion is a matter 
which is personal to the person who holds the opinion, and on neither of these 
points ean any one else be allowed to depose. If A is satisfied, B might indeed say 
that he was told by A that he was satisfied, or that looking at what A said or did 
it was his own view that A was satisfied; but that is no evidence of A’s satisfac- 
tion. Similarly, assuming, for example, that A told B that he held a particu- 
lar opinion, upon the question as to whose opinion it was the proper person 
who can depose is the person who holds the opinion himself. On both these 
points we must hold that there is no proper affidavit filed on behalf of the 
opponent, the Government of Bombay, and we are given to understand no fur- 
ther affidavit will be filed. 

The learned Government Pleader who appears on behalf of the State tells us 
that in this case the Court has no right to call upon the Home Minister, for ex- 
ample, assuming that it was he who made the order, and was satisfied, or assum- 
ing that he considered it not to be in the publie interest to disclose any further 
particulars, to file an affidavit, because under art. 163(3) of the Constitution the 
advice, if any, tendered by the Minister in charge to the Governor cannot be 
inquired into in any Court. Now, it is perfectly true that if in this case the 
order was passed by the Governor, then no Court ean inquire into the advica 
which the Minister has given; but the trend of the affidavit is that the order 
of detention in this case was passed by the Home Minister, though the passive 
voice is used. As a matter of fact, the learned Government Pleader, who ap- 
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pears on behalf of the State, has contended before us that, even though the 
passive voice has been used, the trend of the affidavit shows that it was the 
Home Minister who was satisfled and it was he who ordered the detention. In 
that ease, there can possibly be no question of any advice having been given to 
the Governor. 

In that case, in the first instance, there is doubt as to whether the authority 
who made the order, namely, the Home Minister, was, as & matter of fact, satis- 
fied with regard to the necessity of the detention. It is true that there has 
been mentioned in the order for detention the satisfaction of the Provincial 
Government, and whenever such a recital is contained. in a regular order, that 
means, whenever such a recital is mentioned in an order made in a form in 
which it ought to have been made, then the burden which is upon the detenue 
to show that the authority who detained him was, as a matter of fact, not satis- 
fied becomes heavier. But in this case the order is not in the proper form as 
we have already held. There is no question, therefore, of the presumption 
which ordinarily arises under s. 114 of the Indian Evidence Act that offi- 
cial acts are regular arising. The presumption cannot obviously be availed of 
where the act is irregular inasmuch as the order is not expressed to have been 
made in the name of the Governor, because an act irregular in one respect may 
easily be irregular as regards the others. -As a matter of fact, the order is chal- 
lenged on the ground of having been made for an ulterior purpose and the way 
in which the order is framed and the affidavit originally filed raised a doubt 
as to the satisfaction of the proper person having been arrived at, and that is 
why we called for an affidavit on the point. Inasmuch as no such affidavit has 
been filed, it must be held that there was no satisfaction of the person who was 
empowered under the Act to detain the detenue. 


Th State of Bombay appealed to the Supreme Court. 


M. C. Setalvad, Attorney General for India, C. K. Daphtary, Solicitor-Gene- 
ral for India, with G. N. Joshi, for the appellant. 
No appearance for the respondent. 


Boss J. This is an appeal from an order of the Bombay High Court direct- 
ing the release of the respondent who had been detained under s. 8 of the Pre- 
ventive Detention Act of 1950. 

The learned Attorney-General states at the outset that Government does not 

„want to re-arrest the respondent but merely desires to test the High Court's 
decision on certain points which will have far-reaching effects on preventive 
detentions in the State of Bombay. Following the precedent of their Lordships 
of the Privy Council in King-Emperor v. Vimlabai Deshpande,’ we proceed 
to decide the appeal, but direct that the respondent shall not in any event be 
re-arrested in respect of the matters to which the appeal relates. 

The respondent was originally arrested under an order of the District Magis- 
trate, Belgaum, dated February 26, 1950, though he was then beyond the juris- 
diction of that authority. On July 11, 1950, the Bombay High Court held that 
a detention of that kind was invalid. The decision was given in the case of In 
re Ghaie.? This necessitated a review of 57 cases, among them the respond- 
ent’s. Orders were passed in all those cases on July 17, 1950. About 52 of the 
detenus were released and in the remaining cases fresh orders of detention were 
passed by the Government of Bombay. 

In the respondent’s case‘the order was in these terms: 


“Whereas the Government of ait dea satisfied with ct to the person known 
as Shri Purushottam Jog Naik of Ulga ge, Taluka Karwar, District Kanara, that with 
a view to preventing him from acting in a manner prejudicial to the maintenance of 
public order, it is necessary to make the following order; 


Now, therefore, in exercise of the powers conferred by sub-s. (1) s. 8 of the Pre- 
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ventive Detention Act, 1950 (No. IV of 1950), the Government of Bombay is pleased to 
direct that the said Shri Purushottam Jog Naik be detained. 


By order of the Governor of Bombay, 
Sd/.—V. T. Dehejia, 
Becretary to the Aba ed of Bombay, 


Home Departmen: 
Dated at Bombay Castle, this 17th day of July 1950.” 


He was served with the grounds of detention on July 26, 1950, and with a 
fuller set on August 9. The original grounds were as follows :— 
“In furtherance of your campaign for non-payment of rent, you were insti the 
people in the Belgaum District to commit acts of violence against A landlords, px 
In all probability, you will continue to do so." 
‘The ‘second set gave the following additional particulars: 


“The people in Belgaum District, whom you were instigating to commit acts of 
violence against landlords in furtherance of your rne RA for P TRU of rent, 
were the tenants in Hadalge and round about Khanapur Taluka of Belgaum 
District, nr the said instigation was carried on by you for some months till your arrest 


in April 1949 

On Aurost 24, 1950, the respondent applied to the Bombay High Court under 
s. 491 of the Criminal Procedure Code for an order of release. He succeeded, 
and the appeal is against that order. 

The first ground on which the learned High Court Judges proceeded was 
tbat the detention order of July 17 was defective as it was not expressed in 
proper legal form. The basis of their reasoning is this. 


Article 166(1) of the Constitution requires that— 

“All executive action of the Government of a State shall be expressed to be taken 
in the name of the Governor." 
It will be seen that the order of detention states in the preamble: 

“Whereas the Government of Bombay is satisfied...” 
and the operative part of the order runs— 

“Now, therefore...... the Government of Bombay is pleased to direct etc." 
It does not say that the Governor of Bombay is pleased to direct. The learned 
Judges held that this js not an order expressed to be made in the name of the 
Governor and accordingly is not protected by cl. (2) of art. 166. They conced- 
ed that the State eould prove by other means that a valid order had been passed 
by the proper authority, but they held that the writing, (Record No. 3), which 
purports to embody the order, eannot be used to prove that & valid order was 
made because the formula set out in art. 166(1) was not employed. We are 
unable to agree. 

Now, we do not wish to eneourage laxity of expression, nor do we mean to 
-suggest that ingenious experiments regarding the permissible limits of depar- 
ture from the language of a statute or of the Constitution will be worthwhile, 
but when all is said and done we must look to the substance of art. 166 and of 
the order. 

The short answer in this case is that the order under consideration 4s ‘‘ex- 
pressed" to be made in the name of the Governor because it says ‘‘By order of 
the Governor." One of the meanings of ‘‘expressed’’ is to make known the 
opinions or the feelings of a particular person, and when a Secretary to Gov- 
ernment apprehends & man and tells him in the order that this is being done 
under the orders of the Governor, he is in substance saying that he is acting 
in the name of the Governor and, on his behalf, is making known to the detenue 
the opinion and feelings and orders of the Governor. In our opinion, the Con- 
stitution does not require a magic incantation which can only be expressed in 
a get formula of words. What we have to see is whether the substance of the 
requirements is there. 

It has to be remembered that this order was made under the Preventive De- 
tention Act, 1950, and therefore had to conform to its terms. Section 3 of the 
Act provides that the State Government may, if satisfied, 

“make an order directing that such person be detained.” dm 
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lt is true that under s. 3[(48-a)(a)] of the General Clauses Act the words 
“the State Government" mean the Governor, but if that be so, then the ex- 
pression must be given the same meaning in the order which merely reproduces 
the language of s. 3, not indeed because the General Clauses Act applies to the 
order (it does not) but beeause the order is reproducing the language of the 
Act and must therefore be taken to have the same meaning as in the Act itself, 
particularly as the order concludes with the words 

‘By Order of the Governor of Bombay." 

lt will be noticed that s. 3 of the Preventive Detention Act enables certain 
authorities specified by it to make orders of detention. These include, not only 
State Governments but also the Central Government, any District Magistrate 
or ,Sub-Divisional Magistrate and certain Commissioners of Police. The list 
does not include the Governor of a State. Now, though the term ‘‘State Gov- 
ernment” appearing in an enactment means the Governor of the State, there 
ig no provision of law which equates the term Governor with the State Govern- 
ment of which he happens to be the head. On the contrary, the Constitution 
invests him with certain functions and powers which are separate from those 
of his Government. It was therefore appropriate that the order in this case 
should have set out that the Government of Bombay was satisfied and not some 
other authority not contemplated by the Act and that that Government direct- 
ed the detention. It was also proper that the order should have been executed 
under the orders of the Governor authenticated, under the rules, by the signa- 
ture of the Seeretary. It is true that addition of the words ‘‘and in his name" 
to the words ‘‘By order of the Governor of Bombay” would have placed the 
matter beyond controversy, but we are unable to see how an order which pur- 
ports to be an order of the Governor of Bombay can fail to be otherwise than 
in his name. If A signs his name to a communication, that communication goes 
out in his name. Equally, if he employs an agent to sign on his behalf and the 
agent states that he is signing under the orders of A, the document still goes 
forth in the name of A: In our opinion, the High Court was wrong on this 
point. 

The next step in the High Court’s reasoning was this. The learned Judges 
held that the writing produced as the order did not prove itself because of the 
defect. we have just considered but that nevertheless it was open to the State 
Government to prove by other means that such an order had been validly made. 

The learned Judges therefore called upon Government to make an affidavit 
setting out the facts. An affidavit was made by the Home Secretary but the 
learned Judges were not satisfled and asked for a further affidavit. The Home 
Secretary thereupon made a second one, but the learned Judges were still not 
satisfied and considered that the Minister in charge should have made an affida- 
vit himself. . 

We do not intend to discuss this matter because once an order of this kind 
is unable to prove itself and has to be proved by other means, it becomes impos- 
sible to lay down any rule regarding either the quantum of evidence necessary 
to satisfy the Court which is called upon to decide the question or the nature 
of the evidence required. That is a question of fact which must be different 
in each ease. Of course, sitting as & Court of appeal, it would have been neces- 
sary for us to decide this had we reached a different conelusion on the first 
point and had the State Government desired the re-arrest of the respondent. 
But as we are only asked to deal with general prineiples, all we need say as 
regards this is that it is not necessary in every ease to call the Minister in 
eharge. If the Secretary, or auy other person, has the requisite means of know- 
ledge and his affidavit is believed, that will be enough. 

We wish, however, to observe that the verification of the affidavits produced 
here is defective. The body of the affidavit discloses that certain matters were 
known to the Secretary who made the affidavit pergonally. The verifleation how- 
ever states that everything was true to the best of his information and belief. 
We point this out as slipshod verifications of this type might well in a given 
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ease lead to à rejection of the affidavit. Verifications should invariably be mo- 
delled on the lines of O. XIX, r. 3, of the Civil Procedure Code, whether the 
Code applies in terms or not. And when the matter deposed to is not based 
on personal knowledge, the sources of information should be clearly disclosed. 
We draw attention to the remarks of Jenkins C.J. and Woodroffe J. in Pad- 
mabati Dasi v. Rasik Lal Dhar! and endorse the learned Judges’ observations. 

In fairness to the Home Secretary we deem it right to say that his veracity 
was neither doubted nor impugned by the High Court, but only his means of 
knowledge. He was speaking of the ‘‘satisfaction’’ of the Minister and the 
Bigh Court was not satisfied regarding his knowledge of the state of the Minis- 
ter’s mind. The learned Judges considered that the Minister himself would 
have been a more satisfactory source of information, but as we say, this is not 
a question of law. As a matter of abstract law, of course, the state of man’s 
mind ean be proved by evidence other than that of the man himself, and if the 
Home Secretary has the requisite means of knowledge, for example, if the Minis- 
ter had told him that he was satisfied or he had indicated satisfaction by his 
conduct and acts, and the Home Seeretary's affidavit was regarded as sufficient 
in the particular case, then that would constitute legally sufficient proof. But 
whether that would be enough in any given case, or whether the ‘‘best evidence 
rule" should be applied in strictness in that particular case, must necessarily 
depend upon its facts. In the present case, there was the element that 57 cases 
were dealt with in the course of 6 days and orders passed in all on one day. But 
we do not intend to enter into the merits. All we desire to say is that if the 
learned Judges of the High Court intended to lay down as a proposition of law 
that an affidavit from the Minister in charge of the department is indispensable 
in all sueh eases, then they went too far. 

The learned Attorney-General contended that the Minister in charge could 
not be asked to divulge these matters because of art. 163(3) of the Constitution. 
We do not decide this question and leave it open. 

Another point whieh was argued related to the privilege which the Home 
Secretary claimed on behalf of the State Government under art. 22(6) of the 
Constitution. Government disclosed certain facts in the grounds furnished to 
the detenue and claimed privilege regarding the rest of the facts in its posses- 
sion. In our opinion, the grounds supplied were sufficiently specific and they 
could form a proper basis for the ‘‘satisfaction’’ of the Government. As re- 
gards the rest, Government has claimed privilege in the affidavit of the Home 
Secretary on the ground of publie interest. This raises further questions 
which we do not intend to examine as the respondent is not to be re-arrested. 

The order of release was, in our opinion, wrong, but in view of Government's 
undertaking not to re-arrest the respondent, we direct that he be not re-arrested 
in respeet of the matters to whieh this appeal relates. 


Order accordingly. 
Agent for appellant: P. A. Mehta. 
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Present: The Hon'ble Mr. Patanjali Sastri, Chief Justice, Mr. Justice Mahajan, Mr. Justice 
Mukherjea, Mr. Justice Das and Mr. Justice Bose. 


SHAMRAO V. PARULEKAR v. STATE OF BOMBAY.* 


Preventive Detention (Amendment) Act (XXXIV of 1952), Sec. 3—Constitution of India 
art. 22 (4), (D)—Whether s. 3 of Act intra vires—Rule of construction where original 
Act amended by amending Act—Construction of Act, rules governing—Power given 
to Parliament under art. 22 to fir maximum period of detention whether exhausted, 
if once exercised. 

Section 3 of the Preventive Detention (Amendment) Act, 1952, is intra vires. 

When a subsequent Act amends an earlier one in such a way as to incorporate 
itself, or a part of itself, into the earlier, then the earlier Act must thereafter be read 
and construed (except where that would lead to a repugnancy, inconsistency or 
absurdity) as if the altered words had been written into the earlier Act with pen 
and ink and the old words scored out so that thereafter there is no need to refer to 


the amending Act at all. 
Keshoram Poddar v. Nundo Lal Mallick,’ referred to. 

It is the duty of Courts to give effect to the meaning of an Act when the meanin 
can be fairly gathered from the words used, that is to say, if one construction 
lead to an al dity while another will give effect to what commonsense would show 
was obviously intended, the construetion which would defeat the ends of the Act 
must be rejected even if the same words used in the same section and even the same 
sentence, have to be construed differently. The law requires the Courts sometimes 
even to modify the grammatical and ordinary sense the words if by doing so 
absurdity and inconsisteney can be avolded. : 

` Grey v. Pearson’ and Salmon v. Duncombe, referred to. 

Courts should not be astute to defeat the provisions of an Act whose meaning 
is, on the face of Jt, reasonably plain. This does not mean that an Act, or any part 
of it, can be recast. It must be possible to spell the meaning contended for out of 
the words actually used. 

Under art. 22 of the Constitution Parliament can itself exercise the authority 
to determine the period of detention. Parliament can also prescribe the maximum 
period of detention for a class taken as a whole. Power given to Parliament under 
art. 22(7) of the Constitution to fix a maximum period of detention, once exercised, 
does not exhaust itself, and it can be exercised again in respect of the same detention. 


Tue facts appear in the judgment. 
The petitioners in petitions Nos. 86, 147 and 157 of 1952 in person. 


Rajant Patel, for the petitioner, in petition No. 155 of 1952. 

M. C. Setalvad, Attorney-General for India, with G. N. Jdéshi, for the res- 
pondents. 

R. Ganapathy Iyer, for the intervener (The State of Hyderabad). 


Bose J. This petition and three others, namely, petitions Nos. 147, 155 and 
157 of 1952, raise issues regarding the vires and applicability to these cases of 
8. 9 of the Preventive Detention (Amendment) Act, 1952. This judgment is 
confined to those points and will govern these cases only in so far as they raise 
those points. The remaining points which do not touch these issues will be 
dealt with by another bench. The only exception is a point raised in petition 
No. 155 of 1952 with which the other petitions are not concerned. We will deal 
with that separately. 

The present petition (No. 86 of 1952) was argued very ably and with com- 
mendable conciseness by the petitioner in person. The fact that he has not 
been able to persuade us to his view is not due to any defect in his presenta- 
tion of the case. 

The petitioner was arrested on November 15, 1951, and an order of detention 
under the Preventive Detention Act of 1950 was served on him the same day, 
and he was given the grounds of detention on the following day, the 16th. His 
case was placed before an Advisory Board and on February 8, 1952, the Bom- 
bay Government ‘‘confirmed and continued” the detention under s. 11(1) of 
the Preventive Detention Act of 1950. 

- This Act, as it originally stood, was due to expire on April 1, 1951, but in 
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that year.an amending Act was passed which, among other things, prolonged 
its life to April 1, 1952. The order of detention in this ease was passed under 
the Act of 1950 as amended by the Act of 1951. According to past decisions 
of this Court, the detention would have expired on April 1, 1952, when the Aet 
of 1950 as amended in 1951 would itself have expired. But a "fresh Act was 
passed in 1952 (Act XXXIV of 1952), the Preventive Detention (Amendment) 
Act, 1952. The effect of this Act was to prolong the life of the Act of 1950 for 
a further six months, namely till October 1, 1952. The question is whether ' 
that Act also prolonged the detention and whether it had the vires to do so. 

It was contended that the mere prolongation of the life of an Act does not, 
by reason of that alone, prolong the life of a detention which was due to expire 
when the Act under which it was made expired. Therefore, as the Act under 
whieh the present detention was made was due to expire on April 1, 1952, the 
mere prolongation of its life by the amending Act did not affect a prolongation 
of the detention. Accordingly, the petitioner should have been released on 
April 1, 1952, and as there is no fresh order of detention, he is entitled to 
immediate release. 

We need not express any opinion on that point because there is present in 
the amending Act something more than a mere prolongation of the life of the 
old one. There is s. 3 which is in these terms: 


3. "Validity and duration of detention in certain cases. 

Every detention order confirmed under section 11 of the principal Act and in force 
immediately before the commencement of this Act shall have effect as if it had been 
confirmed under the provisions of the principal Act as amended by this Act; and accord- 
ingly, where the period of detention is either not specified in such detention order or 
specifled (by whatever form of words) to be for the duration or until the expiry of the 
principal Act or until the 31st day of March 1952, such detention order shall continue to 
remain in force for so long as the principal Act is in force, but without prejudice to the 
power of the appropriate Government to revoke or modify it at any time.” 


It will be noticed that the concluding part of this section states that the deten- 
tion order shall remain in force ‘‘for so long as the principal Act is in force." 
Section 2 of the amending Act defines the ‘‘principal Act” to mean the Act of 
1950. Therefore, it was argued, as the Act of 1950 was due to expire on 
April 1, 1952, the present detention also came to an end on that date and so, 
in the absence of a fresh order of detention, the petitioner’s detention after that 
date was illegal. This argument, though ingenious, is fallacious. 

The construction of an Act which has been amended is now governed by 
technical rules and we must first be clear regarding the proper canons of con- 
struction. The rule is that when a subsequent Act amends an earlier one in 
such a way as to incorporate itself, or a part of itself, into the earlier, then the 
earlier Act must thereafter be read and construed (except where that would 
lead to a repugnancy, inconsistency or absurdity) as if the altered words had 
been written into the earlier Act with pen and ink and the old words scored out 
so that thereafter there is no need to refer to the amending Act at all, This 
is the rule in England : see Craies on Statute Law, 5th edn. p. 207 ; it is the 
law in America: see Crawford on Statutory Construction, p. 110; and it is the 
law which the Privy Council applied to India in Keshoram Poddar v. Nundo Lal 
Mallick’. Bearing this in mind it will be seen that the Act of 1950 remains 
the Act of 1950 all the way through even with its subsequent amendments. 
Therefore, the moment the Act of 1952 was passed and s. 2 came into operation, 
the Act of 1950 meant the Act of 1950 as amended by s. 2, that is to say, the 
Act of 1950 now due to expire on October 1, 1952. 

Turning now to s. 3, whose vires is questioned, and examining it clause by 
elause we first get these words: 


“Every detention order confirmed under wnt 11 of the principal Act and in force 
immediately before the commencement of this A 


According to the rule of construction just iid, the words ‘‘principal Act” 
mean the Act of 1950 as amended by the Acts of 1951 and of 1952, that is to 
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say, the Act of 1950 due to expire on October 1, 1952. Incidentally, in the 
partieular context it eould not mean the Act of 1950 as it stood in 1950, because 
no order confirmed under it as it then stood could have been alive ‘‘at the com- 
mencement of this Act", namely on March 15, 1952. 

The section continnes— 


“shall have effect as if it had been confirmed under the provisions of the principal 
Act as amended by this Act.” 


The underlined words ‘‘as amended by this Act’’ were relied on to show that 
wherever the words ‘‘the principal Act’’ were referred to they meant the un- 
amended original Act of 1950, otherwise these words would have been unneces- 
sary. In our opinion, they were unnecessary in the sense that their absence 
would not have made any difference to the interpretation though it would have 
made the section harder to follow and understand. We say that for this reason. 
‘Without the underlined words the section paraphrased would read— 

“Every detention order confirmed under the original Act shall have effect as if 
confirmed under its provisions.” 
If this were to be read literally, it would lead to an absurdity, for if the order 
is actually confirmed under the original unamended Act, it would be pointless 
to introduce a fiction and say that the order shall be deemed to be confirmed 
under that Act as unamended. But even apart from a strictly technical con- 
struction, the language of the section is accurate because, as we have said, the 
rule is that an unamended Act must be read as if the words of amendment had 
been written into the Act except where that would lead to an tnconsistency, and 
this would be one of those cases unless the words are construed in a sensible and 
commonsense way. The draughtsman therefore had either to leave the words 
as they were, with an apparent inconsistency, or make his meaning clear by 
adding the words he did. But we do not think the addition made any difference 
to the result. 

We now turn to the second half of s. 3, that is to say, to the words following 
the semi-colon. It is important to note here that this part is consequential on 
the first and merely explains the effect of the first half. It is also relevant to 
note that it deals with four different kinds of orders, different, that is to say, 
in the form of the words used though in the end they all come to the same 
thing. It deals with the following kinds of order— 

(1) an order in which the period of detention is not specified at all; in that 
event the detention would end at midnight on the night of March 31, 1952. It 
is clear that in this context the words ‘‘the principal Act” cannot mean the Act 
expiring on October 1, 1952, because it envisages an order made before the Act 
of 1952 was in being and so on the date of its making the order could only refer 
to the Act then in being; : 

(2) an order in which the period is stated to be ‘‘for the duration of the 
principal Act’’, that is to say, till March 31, 1952; 

. (3) an order in whieh the period is specified to be until the expiry of the 
principal Aet, which again brings us back to March 81, 1952, as the last day 
of detention; 

(4) an order in which the period is specified to be till March 31, 1952. 

In all these four cases the section says that the detention order shall ‘‘continue 
to remain in force, for so long as the principal Act is in force’, that is to say, 
till October 1, 1952. That follows from the first part of the section because 
that is the meaning which the law directs shall be placed on these words unless 
the context otherwise directs, and the context does not direct otherwise here. 
This part of the section is only explanatory. 

But we wish to found deeper than this. It is the duty of Courts to give effect 
to the meaning of an Act when the meaning can be fairly gathered from the 
words used, that is to say, if one construction will lead to an absurdity while 
another will give effect to what commonsense would show was obviously in- 
tended, the construction which would defeat the ends of the Act must be re- 
jected even if the same words used in the same section, and: even the same sen- 
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tence, have to be construed differently. Indeed, the law goes so far as to re- 
quire the Courts sometimes even to modify the grammatical and ordinary sense 
of the words if by doing so absurdity and inconsistency ean be avoided. See 
the speech of Lord Wensleydale in Grey v. Pearson! quoted with approval by 
the Privy Council in Narayana Swami v. Emperor? ; also Salmon v. Duncombe’, 
The rule is also get out in the text books: See Maxwell on the Interpretation 
of Statutes, 9th edn., p. 236, and Craies on Statute Law, 5th edn., pp. 89 to 93; 
The meaning of s. 8 is quite plain and only desperate hair splitting ean reduce 
it to an absurdity. Courts should not be astute to defeat the provisions of an 
Act whose meaning is, on the face of it, reasonably plain. Of course, this does 
not mean that an Act, or any part of it, can be recast. It must be possible to 
spell the meaning contended for out of the words actually used. We hold that 
there is no difficulty of construction. 

.lt was next argued that in any event the extended detention became a fresh 
detention ‘(because of the Act of 1952) from the date the Act came into force, 
and reliance was placed upon the judgments of two of us, Mahajan and Das JJ. 
in 8. Krishnan v. The State of Madras^. It is enough to say that that was not 
the decision of the Court in that case, and further, that the two Judges who 
held it was a fresh detention nevertheless considered that a fresh order, with 
its concomitant, fresh grounds and a fresh reference to the Advisory Board, 
were not required, therefore, either way the petitioner must fail. 

Reference was made to the equality clause in art. 14 of the Constitution, but 
that argument is easily met because the classification which s. 3 makes is rea- 
sonable. In one class it places all those whose cases have already been consider- 
ed by the Advisory Board and in the other those whose cases have yet to go 
before it; also the law is fair, or at any rate as fair as detention laws can be, 
despite this distinction because power is left to the appropriate Government to 
revoke or modify these orders, or any of them, at any time. Substantially 
therefore there is no differentiation. 

Article 14 was considered at length in The State of West Bengal v. Anwar 
Ali Sarkar®, and according to the law laid down there, the Court must be satis- 
fied on two points before it can strike at a law on the ground of unlawful dis- 
crimination. It must be satisfied (1) that the law in fact discriminates and (2) 
that such discrimination is not permissible on the principle of a rational classi- 
fication made for the purposes of the legislation. 

The argument here was that s. 3 discriminated against those detenues whose 
eases had been referred to the Advisory Board and whose detention was con- 
firmed, on the strength of its report, under s. 11(1) before the amending Act of 
1952 was passed. The reason given was that these detentions are automatically 
extended up to October 1, 1952, by s. 3 without further reference to an Advisory 
Board, whereas in other cases, that is to say, in the case of those who were de- 
tained before the amending Act but whose cases had not been referred at the 
date it came into force, and in the case of those detained after the amending 
Act, the Advisory Board is called into play and individual attention is given 
to each case, with the result that many of those detentions might not be for as 
long as six months, They might, for example, be only for one month or two. 
It was urged that this was discrimination of a kind which cannot be supported 
by any principle of permissible classification, because classification into the above 
categories has no reasonable relation to the objects of the legislation, such as 
security of the State, maintenance of public order and so forth. 

We are unable to accept this line of reasoning. To say that s. 3 automati- 
eally extends the detention of persons in the petitioner’s position to October 1, 
1952, and stops there, is only to make a.partial statement of the effect of s. 3, 
because the extension is subject to the power of the appropriate Government to 
revoke or modify it at any time. In other words, the automatic continuation 
1 eet 6 H.L.C. 61, 106. 4 [ot S.C.R. 621, 635, 640. 
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of the detention till October 1 is not absolute and irrevocable but is made 
dependent on the power of the appropriate Government to revoke or modify 
it at its discretion under s. 18 of the Act. The State may or may not continue 
the detention for the whole of the extended period. In both classes of cases 
the duration of the detention within the overall limit of the life of the Act is 
left to the diseretion of the State. The only difference is that in the one class of 
cases the discretion is exercised after the period has been extended by the 
amending Act, in the other the appropriate Government fixes the period itself 
in its discretion and ean again at its discretion revoke or modify it. In both 


eases, the substance of the law is that the period of detention is left to the dis- 


— 


eretion of the State, and so there is no substantial discrimination. 

It was argued that however fair this may look on paper, in practice there 
wil be grave discrimination because, as a matter of fact, the State will not 
apply its mind in the majority of cases like the petitioner’s. That is an argu- 
ment we cannot accept and no material was placed before us to justify such a 
conclusion. 

We turn now to tho next point. It was contended that s. 3 offends the Con- 
stitution because art. 22 (4) and (7) do not envisage the direct intervention of 
Parliament in a whole batch of cases. The protection guaranteed is that there 
shall be individual attention and consideration to each separate case by some 
duly specified and constituted authority. 1n our opinion, this is not accurate. 

Article 22(4) guarantees that there shall be no preventive detention for more 
than three months unless the law authorising it makes provision for an Advi- 
sory Board and the Board’ after considering each individual case separately 
reports that there is in its opinion sufficient cause for such detention. To that 
extent there must be individual consideration of each case, but once the report 
is made and is unfavourable to the detenue, then the detention can be for a longer 
period, provided it does not exceed ‘‘the maximum period prescribed by any 
law made by Parliament under sub-cl. (b) and el (7)." Sub-clause (b) of 
clause (7) empowers Parliament to prescribe 

cy eee cM ey ee ey ap class or ... of cases be 
detained under any providing for preventive detention; 
Parliament is accordingly empowered to specify a class. It has done so. The 
class is all persons whose cases have already been considered by an Advisory 
Board. It is empowered to prescribe a maximum period. That also it has 
done. The extended detention (that is to say, for more than three months) 
ean then be ‘Sunder any law providing for preventive detention." A law made 
by Parliament falls within these words. Parliament is equally authorised to 
say who shall determine the period of detention, and as there is nothing in the 
Constitution to prevent.it, it ean itself exereise the authority it is empowered 
to delegate to others. 

Stress was laid on the words.* any person’’ in sup-el. (b) of el. (7) and it was 
contended that this contemplates individual attention in each case. But if that 
is so, then it means that Parliament must itself direct the maximum period for 
each. separate person falling within the class individually. The words are, we 
think, reasonably plain and we hold that Parliament ean preseribe the maxi- 
mum for a class taken as a whole as it has done in s. 8. 

It was next argued that once the power given under cl. (7) to fix a maximum 
period has been exercised, the power exhausts itself and cannot be exercised 
again in respect of the same detention.’ In, our opinion, no such limitation is 
imposed upon Parliament by the Constitution. 

Then it was said that s. 3 stands on a footing different from s. 12 of the 
amending Act of 1951 as it introduces the idea of potentially indefinite deten- 
tion and accordingly is repugnant to the Constitution, and in any event is a 
fraud upon it. In so far as this means that s. 3 fixes no time limit, the 
contention is unsound because the section specifies the exact period of the deten- 
tion, namely till the expiry of the Act of 1950, that is to say, till October 1, 
1952. In so far as ‘it meatis that Parligment is enabled to continue detentions 
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indefinitely by the expedient of periodie amendments in the Act of 1950, the 
answer is that Parliament has the power. This was precisely the power exer- 
vised in the amending Act of 1951 and upheld by this Court in S. Krishnan v. 
The State of Madras’. The present Act is no different from that in this respect. 

So far, we have dealt with the facts in petition No. 86 of 1952. The facts 
in the other three petitions naturally differ in their details but they all eonform 
to the same general pattern so far as the points diseussed above are concerned, 
so there is no need to discuss them individually. We hold that s. 3 of the 
amending Act of 1952 is intra vires and that the detentions are not bad on any 


— 


of the grounds discussed above. The rest of the points raised in each individual / 


ease are left open except for one point which arises in Petition No. 155 of 1952. 
That point is as follows. 
The first ground of detention given to the petitioner in this case reads: 


"Being the President of Jamat of Agris you have used your position as such to 
increase your influence over the residents of pee Peta, have created a band.of obedient 
dud (ousted associates have inflcted Heavy fines on villagers in Uran Peta who have 
disregarded your wishes and have imposed on them boycott or excommunication in cases 
of iheir refusal to pay the fines” 


It was argued that at the very outside these allegations import nothing more 
than an exercise of functions such as the infliction of fines and excommunication. 
which the petitioner as head of the caste had authority to do. They do not 
touch any of the matters covered by s. 3(1) (a) of the Preventive Detention Act, 
1950, under which the petitioner is detained. For example, they do not touch 
the security of the State or the maintenance of public order or any of the other 
matters specified in s. 3. They are therefore irrelevant to the detention, and 
as it is impossible to say how far these irrelevant matters influenced the deten- 
tion, the petitioner is entitled to release. Reliance was placed upon certain 
observations of the Federal Court in Rex v. Basudev?. We think it unneces- 
sary to examine this point, because we do not think the ground is irrelevant nor 
do we agree that it means what the petitioner says. 

In our opinion, the grounds of detention must be regarded as a whole, and 
when that is done, the relevance of the first ground becomes plain. The grava- 
men of the charge against the petitioner is that he aims at setting up a parallel 
government in the Uran Peta area and that in order to achieve that end he did 
various acts such as intimidating the workers in the salt pans with threats of 
murder, and his own workers with threats of death, unless they carried out his 
orders; and among the lesser instances given to illustrate the exercise of parallel 
governmental authority are the ones set out in the first ground, namely the 
infliction of fines with the sanction of excommunication and boycott to ensure 
their payment and due obedience’ to his orders. This point has no foree and 
is decided against the petitioner. It will not be open to him to re-agitate this 
afresh when his case is reheard on the remaining issues. 

All the four cases will now be set down for Hearing on the remaining points 
which arise in them. As they do not involve constitutional issue, they need 
not go before a Constitution Bench. 


Order accordingly. 


Agent for Ganesh Laxman Patil, Petition No. 155 of 1952: M. S. K. Sastri 
with P. G. Gokhale. 


Agent for respondent: P. G. Mehta. 
Agent for Intervener: P. G. Mehta. 


1 (1931) SOR, 621. 2 (1049) FCR. 687, 661. 
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Before Mr. Justice Fazl Ali and Mr. Justice Bose. 
THE STATE OF BOMBAY v. VIRKUMAR GULABCHAND SHAH.* 


Spices (Forward Contracts Prohibition) Order, 1944, cl. 3—Essential Supplies (Temporary 
Powers) Act (XXIV of 1946), Secs. 2(a), 3(1), 17(2)—Essential Supphes (Temporary, 
Powers) Ordinance (XVIII of 1946), Sec. 5—Defence of India Rules, r. 81(2)—Turmeric 
whether “foodstuff” within Order of 1944—Whether Order of 1944 valid and in ope- 
ration after Act of 1946. 


Turmeric is a "footstuff' within the meaning of cl. 3 of the Spices (Forward 
Contracts Prohibition) Order, 1944, read with s. 2(a) of the Essential Supplies (Tem- 
porary Powers) Act, 1946. . 

The Spices (Forward Contracts Prohibition) Order, 1944, falls within the purview 
of s. 5 of the Essential Supplies (Temporary Powers) Ordinance, 1946, and is, there- 
fore, saved by s. 17(2) of the Essential Supplies (Temporary Powers) Act, 1946. 

The Sun Jose, Cometa and Salerno, The Kim. The Alfred Nobel. The 
Bjornstjerne Bjornson. The Fridland’ James v. Jones,’ Hinde v. Allmond; 
and Sainsbury v. Saunders, referred to. i 

OnE Virkumar (accused) was charged for entering into a forward contract 
at Sangli on March 18, 1950, in turmeric au essential commodity within the mean- 
iug of s. 2(a) of the Essential Supplies (Temporary Powers) Act, 1946, and 
thereby contravening cl. (3) of the Spices (Forward Contracts Prohibition) 
Order, 1944. an offence punishable under s. 7 of the Act. 

The Additional City Magistrate, First Class. at Sangli (M. L. Shaikh). on June 
24, 1950, convicted the accused and sentenced him to three months simple impri- 
sonment together with a fine of Rs. 1,000, observing in his judgment as follows :— 


“The accused has produced a copy of the judgment of Mr. Justice Bhagwati in a 
civil suit [Suit No. 1440 of 1948, dated January 31, 1950, whereby his Lordship held that 
black pepper was not included in essential commodity and food-stuffs, as it was only 
an adjunct of food-stuffs.] On perusal of this judgment, I find that it has been ruled 
in it that black pepper is ‘a food adjunct’ and not covered under the term “foodstuff” 
and as such the Spices (Forward Contracts Prohibition) Order, 1944, is not applicable 
to it. Here it may be noted that the commodity which is specified in the schedule to 
the order is pepper and not black pepper. This case relates to turmeric and not to 
pepper or black pepper. Before I express my views on this point I will have to give 
my reasonings on points 2, 3 and 4. It is not expressed in this pee that the Spices 
(Forward Contracts Prohibition) Order, 1944, is no longer legally in force. It is legally 
in force to this day under s. 17(2) of the ES.I.P. Act, 1946. This contention 
is not challenged by the defence. It is however also not argued by the de- 
fence that this order is partially in force. If this order is in force it must be in force in 
whole and not partially. I hold the view that this order is in force in whole to this day 
under s. 17(2) of the E.S.T.P. Act, 1946. The forward contracts which have been indulg- 
ed in by the accused relate to turmeric which commodity is covered by the Schedule to 
the order and forward contracts of this commodity for delivery for future dates arc 
prohibited under cl. 3 of the Order. The judgment of Mr. Justice Bhagwati does not help 
the accused on these points. Now, I have to express my opinion whether the commodity 
turmeric which has been specified in the Schedule to the Order ig inclusive in the term 
“Food Stuffs” falling under the gencral term “Essential Commodity" as defined in s. 2 of 
the ES.T.P. Act of 1946. My conclusion in this respect is in the affirmative. In my 
opinion turmeric which is used as a component part in cooked food is "Food adjunct" for 
which there is no special Hacen for specific distinction like edible oil seeds, and oils, 
in the term "Food Stuff". Specific commodities like ground-nut seed or Til which are 
oil seeds are covered according to my opinion by the term edible oil seeds. "There was no 
Rese for the Legislature to specify all the commodities which would be inclusive 
under the term “food stuff" when Ordinance No. XVIII of 1946 was issued or Act No. 
XXIV of 1946 was enacted as the State can relax the restrictions on specific commodities 
at a later date. The words of a statute, when there is doubt about their meaning, are 
to be understood in the sense in which they best harmonize with the object of the enact- 
ment and the object which the Legislature had in view. I, therefore, conclude that the 
commodity turmeric which is "Food Adjunct” is inclusive in the term "food stuff” and 
covered under the general term essential commodity as defined in s. 2 of the ES.T.P. 
Act, as according to canons of xi He dd general terms are to be used according to 
the fitness of matter in order that law breakers may not get any loophole to commit 
mischief. I, therefore, decide that the commodity turmeric falls under the term “food 
Stuff" covered by the general term essential commodity as defined in s. 2 of the ES.TP. 
Act, 1946, under s. 17(2) of which the Spices (Forward Contracts Prohibition) Order, 


*Decided, May 27, 1952. Appeal from 3 [1894] 1 QB. 304. 
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id is in force. The accused thus indulged in forward contract in turmeric on March 
18, 1950, in contravention of cl. 3 of the Spices (Forward Contracts Prohibition) Order, 
1944, and thereby committed an offence under s. 7 of the ES.T.P. Act of 1946." 


The accused appealed to the Sessions Judge, South Satara, Sangli, who inter 
alia relying upon the judgment of Bhagwati J. (in Suit No. 1440 of 1948), dated 
January 31, 1950, held that turmerie was not covered by the provision of the 
Spices (Forward Contracts Prohibition) Order, 1944, quashed the conviction of 
the accused and set aside the sentence passed on him. 

The State of Bombay appcaled to the High Court. The appeal was heard by 
Bavdekar and Dixit JJ. when their Lordships having regard to the judgment 
of the High Court in Hublal Kamtaprasad v. Goel Bros & Co. (Appeal No. 14 of 
1950) dismissed the appeal on November 13, 1950. Appeal No. 14 of 1950 on 


which Bavdekar and Dixit JJ. relied, was heard by Chagla C.J: and Tendolkar J., 


Chagla C.J. delivered the following judgment on October 4, 1950 :— 


~x 


Cuacua C.J. This is an appeal from a judgment of Mr. Justice Bhagwati and 


it raises a very short question whether black pepper is foodstuff. The question 
comes to be raised under the following circumstances. 

The plaintiffs who acted as pucca adatias of the defendant in respect of trams- 
actions in linseed, black pepper, gold, cotton-seeds, filed a suit from which this 
appeal arises claiming a certain sum in respect of these transactions. One of the 
issues raised before the learned Judge was whether the transactions in suit in 
black pepper were forward contracts within the meaning of the Spices (Forward 
Contracts Prohibition) Order, 1944, and if so, illegal. An agreement was arrived 
at between the parties before the learned Judge to the effect that 1f the learned 
Judge held that these transactions were valid, then a decree was to be passed in 
favour of the plaintiffs for a certain sum, and if the learned Judge held that 
they were not valid, then the suit was to be dismissed. The learned Judge came 
to the conclusion that the trausaetions in suit in black pepper were valid trans- 
actions and thereupon passed a decree in favour of the plaintiffs. It is from 
that decree that this appeal is preferred. 

We have the Spices (Forward Contracts Prohibition) Order of 1944 and that 
was promulgated under a rule framed under the Defenee of India Aet, and that 
Order prohibited the entering into forward contracts in respect of the articles 
mentioned in the schedule to that Order. Among those articles mentioned is 
the article pepper. Tho Defence of India Act lapsed on September 30, 1946, 
and an Ordinance was passed, being Ordinance No. XVIII of 1946, called the 
Essential Supplies (Temporary Powers) Ordinance, 1946, and under that Ordin- 
ance power was given to the Central Government by order to regulate or prohibit 
the production, supply and distribution of essential commodities which were 
defined by that ‘Ordinance, and among the essential commodities was foodstuffs. 
Section 5 of that Ordinance provided that orders which had already been made 
under the appropriate Defence of India Rules should continue in force in res- 
pect of any matters specified in s. 3 and so far as they were consistent with the 
Ordinance and these orders which had already been made should bo deemed to 
be orders made under s. 3. An Act was passed, being Act X XIV of 1946, prac- 
tically to the same effect as the Ordinance, and by s. 17 orders made or deemed 
to be made under the Ordinance and in force immediately before the commence- 
ment of the Aet were to continue in foree and deemed to be orders made under 
the Act. 

Now, it is clear that under the Ordinance only those orders were to be in force 
which were in respect of any matters specified in s. 3, and the matters specifled 
in that section are production, supply and distribution of essential commodities. 
Therefore, if there was an order passed under the Defence of India Rules prior 
to the promulgation of the Ordinance which did not refer to an essential com- 
modity, then that order would not be in foree and would not be continued under 
the Ordinance, and the short question that we have to determine is whether 
pepper is foodstuff to which the Ordinance applied. If pepper is foodstuff, then 
the Ordinance made it an essential commodity, gave power to the Government 
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to issue orders for controlling that commodity and any order passed prior to the 
promulgation of the Ordinance relating to foodstuffs would continue in force 
under s. 5 of the Ordinance. The learned Judge has taken the view that pepper 
is not foodstuff, but is a food adjunct. As I understand the judgment of the 
learned Judge, he makes a distinction between food which is primarily eaten for 
nutrition and component parts of food which may make the food more palatable, 
which may be necessary for the preparation of the food, which may be adjuncts 
to food but are not foodstuffs in themselves or by themselves. 

Sir Jamshedji has argued before us that there is no reason why any distine- 
tion should be made between the so-called food adjuncts and food materials. 
According to Sir Jamshedji all articles of food are foodstuffs. Whether an 
article is primarily nutritive or not, it is still as much a foodstuff as an article 
which is nutritive. If pepper is an article of food inasmuch as it is used in the 
preparation of food, it is as much foodstuff as rice or wheat or grain or any other 
article of food. Now, much can be said for both points of view. Sir Jamshedji 
has relied on a decision of the English Court reported in The San Jose, Cometa, 
and Salerno.! There the President of the Probate, Divorce and Admiralty Divi- 
sion was eonsidering whether sausage-skins were foodstuffs and therefore condi- 
tional contraband, and in delivering his judgment the President said (p. 12): 


. that it was easy to multiply the articles which, although not properly to be des- 
cribed’ as food for consumption before being prepared, nevertheless went make up 
food’, and therefore were to be regarded as foodstuffs’. Yeast, baking powder, salt, 
pepper, and fiour, although not eaten arately or without preparation, were properly 
included and comprised in the term ‘f ' because they were materials which were 
used in the preparation of food". 


But it should be noted that the learned President goes on to state that ‘‘the Court 
had already, without argument no doubt, eondemned artieles like these as food- 
stuffs". Therefore, in deciding the question as to whether sausage-skins were 
foodstuffs the learned President was drawing upon the past practice of the Court 
which considered certain articles as foodstuffs without any argument and with- 
out any considered judgment being given with regard to those articles of food. 
Sir Jamshedji has also relied on another decision of the English Court reported 
in James v. Jones?. There the question that fell to be decided was whether the 
expression ‘‘article of food’’ used in Sale of Food and Drugs Act, 1875, included 
baking powder, and the Court came to the conclusion that baking powder was 
not an article of food. The Act, it might be noted, was aimed at prevention of 
adulteration of food and in coming to that conclusion with regard to baking 
powder Mr. Justice Hawkins in his judgment states (p. 309): 
“We do not, however, in anything we have said intend to convey it as our opinion 


nothing can be deemed to be an article of food unless it be made up into an eatable 
bale drinkable form and fit for immediate use, for we have no doubt that the substantial 


Therefore, according to this learned Judge, either food itself or adjuncts to food 
are both articles of food for the purposes of the Sale of Food and Drugs Act. As 
against this we have the definition i in Webster’s Dictionary both of food adjunct 
and of foodstuff. Food adjunct is defined as a substance, not a true food, and 
not used primarily for nutrition, but as a beverage, condiment, ete.; and food- 
stuff is defined as anything used as food. Therefore, according to the learned 
author of this dictionary, there is a clear distinction between foodstuff and food 
adjunct. A foodstuff is primarily eaten for nutrition, whereas a food adjunct 
is something which is not eaten primarily for nutrition, but is taken as a con- 
diment, eto. 

Now, it cannot be disputed that black pepper is not primarily eaten for nutri- 
tion. It is a condiment which is used in the preparation of food for flavouring 
it or making it more palatable, We are construing an Act which interferes 
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with freedom of contract between citizens. We are also construing an Act 
which makes it penal to enter into forward contracts in respect of essential 
commodities. If there was any ambiguity as to the proper interpretation of 
foodstuff, we. must lean in favour of that construction which would per- . 
mit freedom of contract rather than a construction which would restrict freedom 
of contract and render citizens to penal consequences if they infringed any 
provision of the law. Therefore, as I started by saying, as much could be said ¢ 
on either side of the question, we would rather accept the interpretation which 
the learned Judge has put upon the expression foodstuff. 

There is another argument which has been advanced by Sir Jamshedji, and 
that is that although pepper may not be a foodstuff and not an essential com- 
modity for the purpose of the Ordinance No. XVIII of 1946, still under s. 3 it 
would be open to the Central Government to regulate the production, supply ` 
and distribution of this commodity if such regulation would help the Govern- 
ment in regulating the production, supply and distribution of an essential com- 
modity. We are not prepared to accept this argument, if it means that without 
there being any direct connection between control of black pepper and control 
of an essential commodity power is given to Government to control the produc- 
tion or distribution or supply of black pepper merely because it may have some 
remote bearing on the production, supply or distribution of foodstuffs: The 
argument advanced by Sir Jamshedji is that Government may take the view that 
control of pepper may control the consumption of foodstuffs which have to be 
preserved for the needs of the nation. - But even if we were to accept that argu- 
ment, there is nothing before us to show that the control of black pepper was in 
any way necessary or essential for the purpose which the State had in mind 
when the Ordinanee No. XVIII of 1946 was promulgated. All restrictive legis- 
lation must be strictly construed and we want much more powerful argument 
than the one advanced by Sir Jamshedji before we ean accept the position that 
whereas under s. 9 the only restriction placed is upon essential commodities 
referred to in that Ordinance, by & process of reasoning it is open to the State 
to extend restrietion not only to those eommodities but to commodities which 
do not fall within the purview of the Ordinanee. 

The resnlt, therefore, is that we must hold that the appeal fails and is dis- 
missed with costs. 


The State of Bombay appealed to the Supreme Court. 


C. K. Daphtary, Solieitor-General for India, with G. N. Joshi, for the 
appellant. 
B. Somayya, with B. K. V. Naidu, for the respondent. 


Fazo Att J. I agree that the acquittal of the respondent should not be dis- 
turbed, and I also agree generally with the reasoning of my brother, Bose. The 
question whether turmeric is ‘‘foodstuff’’ is not entirely free from diffculty. 
In one sense, everything which enters into the composition of food so as to make 
it palatable. may be described as ‘foodstuff’, but that word is commonly used 
with reference only to those articles which are eaten for their nutritive value 
and which form the principal ingredients of cooked or uncooked meal, such as 
wheat, rice, meat, fish, milk, bread, butter, ete. It seems to me desirable that 
the Act should be amended so as to expressly include within the definition of the 
somewhat elastic expression ‘foodstuff’ turmeric and such other condiments as 
the Legislature intends to be treated as such for achieving the objects in its 
view. 


‘Boss J. The question in this case is whether turmeric is a ‘‘foodstuff’’ within 
the meaning of el. (3) of the Spices (Forward Contracts Prohibition) Order, 
1944, read with s. 2(a) of the Essential Supplies (Temporary Powers) Act, 1946 
(Aet XXIV 'of 1946). 

The respondent was charged with having contravened el, (3) ‘of the Order 
of 1944 because he entered into a forward contract in turmeric at Sangli on 
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March 18, 1950, in contravention of cl. (3) of the Order. He was convicted 
by the trial Court and sentenced to three months’ simple imprisonment together 
with a fine of Re. 1,000 and in default, a further three months. But he was 
acquitted on appeal by the Sessions Court. An appeal to the High Court 
against the acquittal failed. x 
> The State of Bombay appeals here but makés it plain that it does not want 
to take any further steps against the respondent in this matter but merely 
wants to have the question of law deeided as a test ease as the judgment of the 
Bombay High Court will have far-reaching effects in the State of Bombay. 

It will be necessary to trace the history of this legislation. In the year 1944 
the then Central Government of India promulgated the Spices (Forward Con- 
tracts Prohibition Order, 1944, under r. 81(2) of the Defence of India Rules. 
Clauses (2) and (3) read together prohibited forward contracts in any of the 
“spices” specified in the first column of the schedule to that Order. Among 
the articles listed in the schedule was turmeric. The conviction is under that 
E it is admitted that if that Order is still valid, the conviction would 
be good. 

The Defence of India Act was due to expire on September 30, 1946, and with 
it the Spices Order of 1944. But before it expired an Ordinance called the Essen- 
tial Supplies (Temporary Powers) Ordinance of 1946 was issued. This was 
Ordinance No. XVIII of 1946. The object of the Ordinance, as set out in the 
preamble, was to provide for the control of what it called ‘‘essential eommodi- 
ties". It defined this to mean, among other things, ‘‘foodstuffs’’, and by a 
further definition ‘‘foodstuffs’’ was defined to include edible oilseeds and oils. 
Neither spices in general nor turmeric in particular were mentioned. 

Section 5 of this Ordinance embodied a saving clause which saved certain 
Orders which would otherwise have expired along with the Defence of India 
utes The section ran as follows: 

cond order....made....under rule 80-B, or sub-rule (2) or sub-rule (3) of rule 81 
aie ence of India Rules, in respect of any matters specified in section 3, which was 
in force immediately before the commencement of this Ordinance shall, notwithstanding 
the expiration of the said rules continue in force so far as consistent with this Ordinance 
and be deemed to be an order made under section 3.” 

The Ordinance was later replaced by the Act with which we are now con- 
cerned, the Essential Supplies (Temporary Powers) Act, 1946, (Aet XXIV of 
1946). The Act merely reproduces the language of the Ordinance in all mate- 
rial particulars and it is conceded that if the matter falls under the Ordinance, 
it will also fall under the Act. 

The appellant’s contention is that turmeric is a foodstuff, therefore the Order 
of 1944 is saved. The respondent’s contention is that turmeric is not a food- 
stuff. He contends that the Order of 1944 was limited to spices and that tur- 
meric was included in the term by reason of a special definition which specifically 
included it; and as the Act of 1946 and the Ordinance are limited to ‘‘food- 
stuffs’’, the Order of 1944 dealing with turmeric was not saved. The question 
therefore is, ig turmerie a ‘‘foodstuff’’? 

Much learned judicial thought has been expended upon this problem—what 
is and what is not food and what is and what is not a foodstuff; and the only 
conclusion I ean' draw from a careful consideration of all the available material 
is that the term ‘‘foodstuff’’ is ambiguous. In one sense it has a narrow mean- 
ing and is limited to articles which are eaten as food for purposes of nutrition 
and nourishment and so would exclude condiments and spices such as yeast, 
salt, pepper, baking powder and turmeric. In a wider sense, it includes every- 
thing that goes into the preparation of food proper (as understood in the narrow 
sense) to make it more palatable and digestible. In my opinion, the problem 
posed cannot be answered in the abstract and must be viewed in relation to its 
background and context. But before I dilate on this, I will examine the dic- 
tionary meaning of the words. 

The Oxford English Dictionary defines ‘‘foodstuff’’ as follows; o. 
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T "that which is taken into the system to maintain life and growth and to supply waste 

tissue.” 

In Webster’s International Dictionary ‘‘food” is defined as— , 
‘Nutritive material absorbed or taken into the body of an organism which serves for : 

purposes of growth or repair and for the maintenance of the vital processes." a 

Then follows this explanation : X, 
“Animals differ greatly from plants in their nutritive processes and rune d in ( 

addition to certain organic substances (water, salts, etc.) and organic substances of 

known composition (vitamins) not ornare classed as foods h absolutely indis- 

pensable to life and contained in greater or less quantities in the substances eaten) com- 

plex a c substances which fall into three principal groups, Proteins, Carbohydrates , 


Next is given a special definition for legal p urposes, namely— 

“As used in laws prohibiting adulteration etc. 'food' is generally held to mean any : 
article used as food or drink by men, wbether simple, mixed or compound, queludig i 
adjuncts such as condiments etc. and often excluding drugs and Rud cane, water. 

The definition given of ''foodstuff" is— 

HM aoe used as food. 

: g "d substance of food value as protein, fat etc. entering into the composition 
of a food.’ 


It will be seen from these definitions that ‘‘foodstuff’’ has no special meaning 
of its own. It merely carries us back to the definition of *'food'' because ''food- 
stuf” is anything which is used as ‘‘food’’. 

So far as ‘‘food’’ is concerned, it ean be used in a wide as well as a narrow 
sense and, in my opinion, much must depend upon the context and background. 
Even in a popular sense, when one asks another, ‘‘Have you had your food?’’, 
one means the composite preparations which normally go to constitute a meal— 
curry and rice, sweetmeats, pudding, cooked vegetables and so forth. One does 
not usually think separately of the different preparations which enter into their 
making, of the various condiments and spices and vitamins, any more than one 
would think of separating in his mind the purely nutritive elements of what is 
eaten from their non-nutritive adjuncts. 

So also, looked at from another point of view, the various adjuncts of what I 
may term food proper which enter into its preparation for human consumption 
in order to make it palatable and nutritive, can hardly be separated from the 
purely nutritive elements if the effect of their absence would be to render the 
particular commodity in its finished state unsavoury and indigestible to a whole 
class of persons whose stomachs are accustomed to a more spicely prepared pro- 
duct. The proof of the pudding is, as it were, in the eating, and if the effect 
of eating what would otherwise be palatable and digestible and therefore nutri- 
tive is to bring on indigestion to a stomach unaccustomed to such unspiced fare, 
the answer must, I think, be that however nutritive a product may be in one 
form, it can scarcely be classed as nutritive if the only result of eating it is to 
produce the opposite effect; and if the essence of the definition is the nutritive 
element, then the commodity in question must cease to be food, within the strict 
meaning of the definition, to that particular class of persons, without the addi- 
tion of the spices which make it nutritive. Put more colloquially, ‘‘one man’s 
food is another man’s poison.’’ I refer to this not for the sake of splitting hairs 
but to show the undesirability of such a mode of approach. The problem must, 

I think, be solved in a commonsense way. 
^. I wil now refer to the cases which were cited before us. In The San Jose, 
Cometa, and Salerno’ sausage skins—the envelope in which sausage meat is 
usually eontained— were held to be foodstuffs. But this was a case of condi- 
tional contraband captured during the war in pursuance of a war-time measure, 
and the decision was given in accordance with international law. This does not 
appear from the judgment but is plain from an earlier judgment of the same 
learned President on which his later decision was based. The earlier judgment 
is reported in The Kim. The Alfred Nobel. The Bjornstjerne Bjornson. . The 
Fridland?. He explains there at page 27 that the law of contraband is based 


1 (1916) 33 TLR. 12. ` 2 (1915) 32 TLR. 10. 
» e 


^-^ 


1952.] STATE Ol BOMBAY. V. VIBKUMAR (8.C.)—Bose J. 889 


on “‘the right of a belligerent to prevent certain goods from reaching the 
country of the enemy for his military use,’’ and he states, also at page 27, that— 

4. international law, in order to be adequate as well as just, must have regard to the 

of the times, including the circumstances arising out of the particular 
situation of the war, or the condition of the parties engaged in it.” 
One of the changing circumstances he felt he had to take into consideration 
js get out at p. 29— 

“The reason for drawing a distinction between foodstuffs intended for the civil 
population and those for the armed forces or enemy Government disappears when the 
distinction bétween the civil population and the armed forces itself disappears... Expe- 
rience shows that the power to requisition will be used to the fullest extent in order to 
make sure that the wants of the military are supplied, and however much goods may be 
imported for civil use it is by the military that they will be consumed if military exi- 
gencles require it, fally now that the German Government have taken control of 
all the foodstuffs in the country” 

It is understandable that viewed against a background like that, the word 
“foodstuffs” would be construed in its wider sense in order to give full effect 
to,the object behind the law, namely the safety and preservation of the State. 

It is also perhaps relevant to note that the term which was under considera- 
tion in those cases occurred in a war-time measure, namely a Proclamation pro- 
mulgated on August 4, 1914, the day on which the first world war started. 
There is authority for the view that war-time measures, which often have to be 
enacted hastily to meet a grave pressing national emergency in which the very 
existence of the State is at stake, should be construed more liberally in favour 
of the Crown or the State than peace time legislation. The only assistance I 
can derive from this case is that the term ‘‘foodstuffs’’ is wide enough to cover 
matters which would not normally fall within the definition of what I have called 
food proper. I do not think it is helpful in deciding whether the wider or the 
narrower definition should be employed here because the circumstances and 
background are so different. 

The next case to which I will refer is James v. Jones’. That was a case of 
baking powder and it was held that baking powder.is an article of food within 
the meaning of the English Sale of Food and Drugs Act, 1875. Now it has to 
be observed here that the object of that Act was to prevent the adulteration of 
food with ingredients which are injurious to health. It is evident that the de- 
finition would have to be wide so as to include not only foodstuffs strictly so 
called but also ingredients which ultimately enter into its preparation, otherwise 
the purpose of the legislation, which was to conserve the health of the British 
people, would have been defeated. 

Next comes a case relating to tea in which a narrower view was taken: Hinde 
v. Allmond®. The question there was whether tea was an ‘‘article of food” 
within the meaning of an Order designed to prohibit the hoarding of food, 
namely the Food Hoarding Order of 1917. The learned Judges held it was not. 
But here it is necessary to note the background and at any rate some of the 
reasons given for the decision. The prosecution there was directed against an 
ordinary housewife who had in her possession a quantity of tea which exceeded 
the quantity required for ordinary use and consumption in her household. The 
Food Hoarding Order did not specify tea or indeed any other article. It mere- 
ly prohibited generally the hoarding of any ''artiele of food" by requiring that 
no person should have in his possession or under his control at any one time 
more than the quantity required for use and consumption in his household or 
establishment. Shearman J. said that he rested his judgment on the ‘‘com- 
monsense interpretation of the word ‘food’ in the Order, apart from its mean- 
ing in any other statute’’ and said (p. 894): 

“,.I agree with my brother Darling that if it had been intended to include tea as food, 
it ought to have been expressly so provided in the Order.” 

Darling J. explained what he meant in this case in a later decision, Sainsbury 


1 [1894] 1 Q.B. 304. 2 (1918) 87 LJ. KB. 898; 
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v. Saunders’, and said that there was nothing to prevent the Food Controller 
from saying that a person should not have, for example, so much wine in his 
possession, provided he did not simply call it ‘‘food’’ and provided also that 
he let a person who was to be punished know what it was that he was not to do. 

I think it is clear that the learned Judges were influenced in their judgment 
by the fact that the Order in the earlier case was one which affected the ordinary 
run of householders and housewives who would not have lawyers at their elbows 
to advise them regarding their day to day marketing. In the circumstances, 
they decided that the word should be given its ordinary and popular meaning, 
otherwise many innocent householders, who had no intention of breaking the 
law, would be trapped; and this seems to be the ratio decidendi in the decision 
of the Bombay High Court in Hublal Kamtaprasad v. Goel Bros. & Co. Ltd? 
(Appeal No. 14 of 1950) which is the decision virtually, though not directly, 
under appeal here, though the learned Judges also take into eonsideration two 
further facts, namely that the law should be construed in favour of the freedom 
of contracts and a penal enactment in favour of the subject. 

The English decision about tea just cited is to be contrasted with another de- 
cision, also about tea, given a few months later in the same year: Sainsbury v. 
Saunders. Two of the Judges, Darling and Avory JJ. were parties to the 
earlier decision; Salter J. was not. He held that though tea had been held in 
the earlier case not to be a ‘‘food’’ for the purpose of the Food Hoarding Order 
of 1917, it was a ‘‘food’’ within the meaning of the expressions used in certain 
Defence of the Realm Regulations read with the New Ministries and Secretaries 
Aet of 1916 which empowered the Food Controller to regulate ‘‘the food supply 
of the eountry"" and the ‘‘supply and consumption and production of food." 
Avory J. also considered that tea was an article of food for the purposes of 
these laws though Darling J. preferred to adhere to his earlier view. All three 
Judges also held that the provisions were wide enough to enable the Food Con- 
troller to hit at articles which were not food at all, such as sacks and tin con- 
tainers (Darling J.) so long as he was able by these means even indirectly to 
regulate the supply of ‘‘food”, but that portion of the decision does not con- 
cern us here because the laws they were interpreting were more widely phrased. 

Now the comparison of one Act with another is dangerous, especially when 
the Act used for comparison is an English Act and a war-time measure, and I 
have no intention of falling into that error. I am concerned here with the Act 
before me and must interpret its provisions uninfluenced by expressions, how- 
ever similar, used in other Acts. I have referred to the cases discussed above, 
not for purposes of comparison but to show that the terms ‘‘food”’ and ‘‘food- 
stuffs" can be used in both a wide and a narrow sense and that the circum- 
stances and background ean alone determine which is proper in any given case. 

Turning to the Act with which we are concerned, it will be necessary again 
to advert to its history. Rule 81(2) was wide and all embracing and the Order 
of 1944 clearly fell within its ambit. It is also relevant to note that one of the 
purposes of the Order, as disclosed in its preamble, was to ‘‘maintain supplies 
essential to the life of the community." As turmeric was specifically included 
with certain other spices, it is clear that turmeric was then considered to be a 
commodity essential to the life of the community, that is to say, it was consider- 
ed an essential commodity and not merely a luxury which at a time of austerity 
could be dispensed with. 

‘Then, when we turn to the Ordinance and the Act of 1946, we find from the 
preamble that the Legislature considered that it was still necessary— 
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Section 3(1) of the Act continues this theme: 
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equitable distribution and availability at fair prices, may by erect ohio for 
regulating or prohibiting the production, supp. and disiciboton bowel trade and 


commerce 
The Ordinance is in the same terms. 

Now I have no doubt that had the Central Government re-promulgated the 
Order of 1944 in 1946 after the passing of either the Ordinance or the Act of 
1946, the Order would have been good. As we have seen, turmeric falls within 
the wider definition of ‘‘food’’ ‘and ‘‘foodstuffs’’ given in a dictionary of inter- 
national standing as well as in several English decisions. It is, I think, as much 
a ‘foodstuff’, in its wider meaning, as sausage skins and baking powder and 
tea. In the face of all that I would find it diffieult to hold that an artiele like 
turmeric cannot fall within the wider meaning of the term ''foodstuffs". Had 
the Order of 1944 not specified turmerie and had it merely prohibited forward 
contracts in ‘‘foodstuffs’’, I would have held, in line with the earlier tea case, 
that that is not a proper way of penalising a man for trading i in an article which 
would not ordinarily be considered as a foodstuff. But in the face of the Order 
of 1944, which specifically includes turmeric, no one can complain that his atten- 
tion was not drawn to the prohibition of trading in this particular commodity, 
and if, in spite of that, he chooses to disregard the Order and test its validity 
in a Court of law, he ean hardly complain that he was trapped or taken un- 
awares; whatever he may have thought he was at any rate placed on his guard. 
As I see it, the test here is whether the Order of 1944 would have been a good 
Order had it been re-promulgated after the Ordinanee of 1946. In my opinion, 
it would, and from that it follows that it is saved by the saving clauses of the 
Ordinance and the Act. 

I have already set out s. 5 of the Ordinanee. In my opinion, the Order of 
1944 falls within its purview, and if it is saved by that, it is equally saved by 
s. 17(2) of the Aet. The section is in these terms: 

"Any order....deemed to be made under the said Ordinance and in force imme- 
diately before the commencement of this Act shall continue in force and be deemed to 
be an order made under this Act." 

In my opinion, the eonvietion was good and the High Court was wrong in 
setting it aside, but though the matter has no relevanee here because of the un- 
dertaking given by the learned Solicitor-General not to proceed against the res- 
pondent any further in this matter, I think it right to observe that the attitude 
of the learned English Judges in the first tea case would not be without rele- 
vance on the question of sentence in many eases of this kind. There can, I think, 
be no doubt that businessmen who are not lawyers might well be misled into 
thinking that the Ordinance and the Act did not intend to keep the Order of 
1944 alive because the Order related to certain specified spices while the Ordin- 
ance and the Act changed the nomenclature and limited themselves to ‘‘food- 
stuffs", a term which, on a narrow view, would not include condiments and 
spices. However, these observations are not relevant here because we are not 
asked to restore either the conviction or the sentence. In view of that, there will 
be no further order and the acquittal will be Jeft as it stands. 


Order accordingly. 
Agent for appellant: P. A. Mehta. 
Agent for respondent: M. S. Krishnamoorthi Sastri. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
PANDURANG GANPATRAO RAUT v. THE ADMINISTRATOR 
GENERAL OF BOMBAY.* eS 
Hindu law—Inheritance and succession — itimate daughter—Whether ' illegitimate 
daughter entitled to succeed to her mo 8 collaterals. . 
Under Hindu law an illegitimate daughter is not entitled to succeed to the collate- 
sana eer p and Dattatra Matha, distinguished 
ara v. man! 
Jagar Nath v. Sher Bahadur; Subramania Ayyar v. Rathnavelu Chetty! Dharma 
Lakshman v. Sakharam Ramjirao? and Zipru v. Bomtya, referred to 
' ONE Arjun had a son named Ramchandra and a daughter farted Kashibai. 
Ramchandra had a son named Ganpatrao. Ganpatrao had four sons, Pandu- 
rang, Arjun, Bhimrao and Narayan (appellants). Kashibai had an illegitmate 
daughter Bhimabai. Bhimabai died on February 20, 1949, leaving a will made 
on February 18, 1949, in respect of her property worth about rupees one lac. 
The Administrator General of Bombay applied to the Court for letters of 
administration with the wil annexed. The appellants filed a eaveat. Ten- 
dolkar J. held that the appellants were not entitled to maintain the caveat and 
delivered the following judgment on November 12, 1951:— 


TENDOLKAR J. A preliminary objection has been raised by the petitioner 
that the caveators have no locus standi to file a caveat as they have no interest 
in the estate of the deceased. Now, the eaveators claim that they are the grand- 
children of one Ramchandra; and the deceased was an illegitimate daughter of 
one Kashibai, who was Ramchandra’s sister. Assuming for the purposes of 
this issue that the deceased was such an illegitimate daughter as alleged by the 
eaveators, the question that I have to consider is whether the caveators have any 
interest in the estate of the deceased which would enable them to maintain the 
caveat. 

The answer to this question must depend upon whether the caveators could 
i any set of circumstances become heirs of the deceased, howsoever remote their 
chance of becoming heirs may be. Now, the law relating to the rights of suc- 
eession of illegitimate children has arisen out of a general recognition that so 
far as possible the normal rules of Hindu law should be made applicable to 
them; but at the same time it has been firmly established that the illegitimate 
sons of a Brahmin, Kshatriya or Vaishya are only entitled to maintenance and 
not to any share of inheritance even in the estate of their father, while an illegiti- 
mate daughter even of a Shudra has no rights of inheritance to her father, she 
being only entitled to inherit to the mother. In determining all questions of 
succession that arise where illegitimate children are involved, one of the tests 
which is applied is the test of reciprocity, ie. to consider whether the person 
to whom the illegitimate son seeks to succeed could himself have been an heir 
of the illegitimate son. In Zipru v. Bomiya! a Shudra died leaving a legiti- 
mate’son and an illegitimate son. On the death of both the sons it was held that 
the son of the legitimate son could not inherit the irat of the illegitimate 
son. jonah J. in delivering a brief judgment observed (p. 428) :— 

. I do not see how a collateral could succeed to the pro of an ate 
vien Ee son is not entitled to collateral succession", aian id ere 
thus recognising the principle of reciprocity that had been adopted in earlier 
judicial decisions. That an illegitimate son is not entitled to collateral succes- 
sion was decided by a Division Bench of this High Court in Dharme Lakshman v. 
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Sakharam Ramjirao’. The question, therefore, that I have to consider is, could 
the deceased; who was an illegitimate daughter, have ever succeeded to any of 
the present caveators? The answer to that question can, so far as I can see, be 
only one. The only right of an illegitimate daughter to succeed to anyone at 
all, which is recognised: by law, is to sueeéed to the mother in case of Shudras. 
She has no other rights of succession and, therefore, there can be no question 
of an illegitimate daughter succeeding to the caveators who claim to be remotely 
related to her. The caveators cannot, therefore, succeed to her. 

But Mr. Laud for the eaveators urges that the principle of inheritance under 
Hindu law is sapinda relationship which may be shortly deseribed as blood 
relationship; and that blood relationship exists between caveators and the de- 
ceased. He further says that in any event if it camo to a question of whether 
the estate of the deceased should escheat to the State the caveators exclude the 
State. Now it is perfectly true that even the remotest heir excludes the State; 
but he has got to be an heir before the State can be excluded. Of course a remote 
blood relation may well fall within the category of heirs. But so far as illegiti- 
mate children are concerned, blood relationship is held to exist only between the 
off-spring of the same mother; and I am not aware of any case where blood 
relationship is held to exist between the illegitimate children and the off-spring 
of a legitimate marriage. In the Full Bench decision of Subramana Ayyar v. 
Rathnavelu Chetiy,? where an illegitimate (son) died leaving no issue, widow 
or mother who would have inherited his estate either alone or along with others, 
his putative father was held entitled to succeed to his estate as his heir. This 
case illustrates the application of the principle of reciprocity, because in the case 
of a Shudra an illegitimate son would have been entitled to succeed to his father. 
But, in addition, Wallis C.J. in his judgment points out as follows (p. 60) :— 


*. '. No doubt the general principle was that the inheritance went to the next 
gapinda, and that though the relation of sapindaship depended on community of particles 
it existed, at any rate nmong the higher castes, in later times only between persons who 
were born of a regular marriage,... 


In my opinion, therefore, the caveators cannot claim to be sapindas of the 
illegitimate daughter of Kashibai and cannot even exclude the State if an ocea- 
sion for escheat arose. They have, therefore, no interest in the estate loft by 
the deceased and have no right to maintain the caveat. The caveat will, thero- 
fore, be dismissed with costs. Im the event of the petitioner being unable to 
recover the costs from the caveators, he is authorised to recover the same out of 
the estate as between attorney and client. 

On the evidence I am satisfied that the testatrix made her will when in a sound 
and disposing state of mind. Letters of administration with the will annexed 
to issue to the petitioner having effect throughout the State of Bombay. 


The caveators appealed. 


K. K. Desai, with V. S. Shah, for the appellants. ' 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Cuacia C.J. A very interesting question arises of Hindu law in this appeal 
which has been very ably argued by Mr. K. K. Desai on behalf of the appellants. 
One Bhimabai died on. February 20, 1949, having made a will prior thereto on 
February 18, 1949. The Administrator General applied to the Court for letters 
of administration with the will annexed and the appellants flled a caveat, and 
the question arose as to whether the appellants wore entitled to maintain that 
caveat. The learned Judge held that they were not so entitled and dismissed 
the caveat. It is from that decision that this appeal is preferred. 

Now, one Arjun had a son by the name of Ramchandra and a daughter by 
the name of Kashibai. Ramchandra had a son by the name of Ganpatrao and 
the eaveators are the sons of Ganpatrao. Kashibai had a daughter Bhimabai. 
who was born to her not in wedlock but through an illicit connection with ono 
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Hiroo and in order to maintain the caveat the appellants have to satisfy us 
that they are the heirs of Bhimabai. Mr. Desai accepts the test laid down by 
the learned Judge below that the appellants could only be the heirs of Bhimabai 
provided Bhimabai could have been the heir.of the appellants. "This is what 
is known as the test of reciprocity. The learned Judge has held that Bhimabai 
being the illegitimate daughter of Kashibai was excluded from collateral suc- 
cession, and if she was exeluded from collateral suceession, in turn the appellants 
were excluded from collateral succession to, Bhimabai. The contention of Mr. 
Desai is that there is nothing in Hindu law to exclude the appellants from suc- 
ceeding to Bhimabai In order that the appellants should succeed, sapinda 
relationship must be established between them and Bhimabai, and sapinda re- 
lationship is described as connection through particles of the same body, and 
Mr. Desai strenuously argues that there are particles of the same body both in 
Bhimabai and in the appellants. What is argued is that undoubtedly Kashibai 
had the particles of the body of Arjun, her father, and Kashibai transmitted 
those particles to her daughter Bhimabai, and therefore in Bhimabai. there were 
particles of the body of Arjun, and as Arjun is the common ancestor both of 
the appellants and of Bhimabai, the appellants are entitled to succeed to Bhima- 
bai through eollaterial succession. Jn putting forward this contention Mr. Desai 
has overlooked a very important and elementary principle of Hindu law, and 


that principle is that sapinda relationship is based upon wedlock and can only, 


arise out of legal wedlock. To this principle, as I shall presently point out, 
certain exceptions have been engrafted, and really what Mr. Desai contends for 
is the extension of those exceptions. The Courts have been strict in not extend- 
ing the exceptions to this important principle of Hindu law, and unless there- 
fore we find any authority which lays down that an illegitimate daughter is 
entitled to succeed to the collaterals of her mother, it is not possible to hold that 
in this case the appellants were entitled to succeed to Bhimabai. 

The first case relied upon by Mr. Desai is a decision in Narayan v. Lakshinan.' 
The question that arose there was whether the sister of a prostitute could sue- 
ceed to her property. That was a case of Bhavins who are a caste of prosti- 
tutes, and Mr. Justice Patkar was dealing with the law applicable to the Veshya 
class and as the learned Judge expressly points out Hindu law applies to the pro- 
stitute elass only by analogy, and the reason why' the learned Judge held that 
the two uterine daughters of a mother can be heirs to each other although they 
were not born in wedlock was that the mother transmits to the two children 
heritable blood or particles of her body, and in this connection Mr. Justice 
Patkar cited a text of Hindu law which lays down that sons of the same mother 
and different father ean sueceed to each other. "Therefore, the exception that 
was recognised in that ease to the ordinary principle of Hindu law was that 
where you have a mother who gives birth to children out of wedlock, the children 
ean succeed to each other because the children have the particles of the body 
of the mother. But that case was confined to considering the law applicable to 
prostitutes and the principle was restricted to the case of mother and children. 
The next ease relied upon is a ease in Dattatraya v. Maiha.? In that ease Mr. 
Justice Shingne laid down that under Hindu law a daughter born of a woman 
by adulterous intercourse succeeds to her brother similarly born: So that was' 
a case similar to the one I have just referred to and here also the learned Judge 
was dealing with the case of a mother and her illegitimate children. Then 
reliance has been placed on a judgment of the Allahabad High Court in Jagar 
Nath v. Sher Bahadur. That was a case of a mother succeeding to her illegi- 
timate child, and ‘the learned Chief Justice in his judgment points out the dis- 
tinction between the case of a mother and her illegitimate child and the case of 
a father and his illegitimate child, and he points out that whereas in the case 
of a mother she can succeed to her illegitimate child and the illegitimate child 
can succeed to the mother, there is no sapinda relationship as far as the regene- 
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rate classes are concerned between the putative father and his son and vice 
versa. Then finally reliance is placed on a judgment of the Madras High Court 
in Subramania Ayyar v. Rathnavelu Chetty.’ The question that arose for the 
eonsideration of the Full Bench in that case was whether a putative father was 
entitled to sueceed as the heir of his illegitimate son. The Court was dealing 
with the ease of Sudras and the Court held that a putative father could so 
sueceed. Even in that case Mr. Justice Kumaraswami Sastriyar points out 
that so far as collateral succession is concerned, an illegitimate son is not the 
heir to his putative father's collateral relations, and the learned Judge gives 
the reason why the Courts have held this, and that is (p. 72): 

*... The ground on which the exclusion is based is that the rule which guides colla- 
teral succession is based on the text of Manu as to the inheritance going to the nearest 
sapinda and as consequently excluding an illegitimate son as sapindaship presupposes a 
lawful marriage." 

As against this there are two decisions of this Court which emphasise the 
fact that an illegitimate son is excluded from all collateral relationship. The 
first is a judgment in Dharma Lakshman v. Sakharam Ramjirao.2 In that case 
a Sudra died and his property was claimed by two sons, one of whom was his 
divided brother, and the other was the illegitimate son of his father, and Mr. 
Justice Shah and Mr. Justice Hayward held that the former was entitled to suc- 
ceed, since the illegitimate son was, under Hindu law, excluded from all collateral 
succession. And Mr. Justice Shah expressed the same opinion in a later case in 
Zipru v. Bomtya® In that case Mr. Justice Shah with Sir Norman Macleod, 
Chief Justice, was considering the case of a Sudra dying leaving a legitimate 
son and an illegitimate son and on the death of both the sons it was held that 
the son of the legitimate son eould not inherit the property of the illegitimate 
son, and Mr. Justiee Shah emphatieally points out in his judgment that he did 
not see how a collateral eould sueeeed to the property of an illegitimate son, when 
that son is not entitled to collateral succession. . 

Now, Mr. Desai says that all these cases are of collateral succession through 
the father, but aeeording to him there is no ease with regard to eollateral suc- 
cession through the mother. But I fail to sec what difference this makes on 
principle, because if marriage is the basis of sapinda relationship, then the colla- 
terals of Bhimabai cannot sueceed to her estate because Bhimabai was not born 
in wedlock and there is no sapinda relationship between the collaterals of Bhima- 
bai and Bhimabai herself, and the descent cannot be traced through the common 
ancestor Arjun because in the eye of the Hindu law Bhimabai has no sapinda 
relationship with Arjun. Only the caveators have a sapinda relationship with 
Arjun. Mr. Desai says that he could undoubtedly have succeeded to the estate 
of Kashibai. That is perfectly correct because Kashibai was born in wedlock 
and was the legitimate daughter of Arjun. But when Kashibai gives birth 
to Bhimabai who is an illegitimate daughter, Hindu law has gone to the extent 
of recognizing the right of Bhimabai to succeed to Kashibai and the right of 
Kashibai to succeed to Bhimabai because the authorities have pointed out that 
there is a connection and an intimate connection between mother and daughter 
which made it possible for the law givers to assume that there was a sapinda 
relationship and the presence of the particles of the body of Kashibai in Bhima- 
bai which entitled Bhimabai to sueceed to Kashibai and vice versa. But that 
principle is absent as far as the collaterals of Bhimabai are concerned. Hindu 
law has not even recognised sapinda relationship between a putative father and 
his illegitimate son, as far as the regenerate classes are concerned. Therefore, 
what Mr. Desai is asking us really is to lay down a principle which would go 
even beyond the recognition of the right of an illegitimate son to succeed to the 
estate of his putative father in the regenerate classes. If Hindu law has been 
chary of giving recognition to that principle, it is more diffienlt to accept the 
1 (1917) LL.R. 41 Mad. 44, 5.5. 3 (1921) LLR. 46 Bom. 424 
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principle for which Mr. Desai is contending that the eollaterals of an illegiti- 
mate child should be recognized as entitled to sueceed to her estate. : 

In my opinion, therefore, the learned Judge below was right in the conclu- 
sion he eame to and the caveators are not entitled to succeed to the estate of 
Bhimabai and therefore they are not entitled to maintain the caveat. The re- 
sult is that the appeal must fail and is dismissed. 

With regard to eosts, we think that the fairest order to make will be that as 
far as the trial Court is concerned there will be no order as to costs of the 
caveators and the costs of the Administrator General will come out of the estate 
as between attorney and client. With regard to costs of this Court, the appel- 
lants must pay the costs of the appeal. If the Administrator General fails to 
recover the costs, he will bo at liberty to recover them from the estate. 


Buaewatt J. I agree. 
Appeal dismissed. 

Attorneys for appellants: Dabholkar & Jeshtaram. 

Attorney for respondent: B. G. Desai. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
RUPJI JERAJ v. THE TRUSTEES OF THE PORT OF BOMBAY.” 


Suits Valuation Act (VII of 1887), Sec. 8—Court-fees Act (VII of 1870), s. 7 (xi) e 
Bombay City Civil Court Act (Bom. zh of 1948), Secs. 4, 13+--Summary suit filed by 
landlord. against ly pela n High Court—Rent payable Rs. 300 per Dur 
Valuation o of suit for purposes of tion—Whether High Court competent to 
suit—Sults filed in City Civil or. how to be valued for purpose of dh dicHo dec 
tion. 13 of City Civil A Act whether deals with case where on face of plaint High 
Court has.no jurisdiction. 

The plaintiff flled & summary suit in the High Court against the defendant who 
was his tenant for ejectroent. The rent of the demised premises was Rs. 300 per month 
and a notice to vacate was duly pm to the defendant before the filing oF the suit. 
On the question as to what was the proper valuation of the suit for the purposes of 
jurisdiction:— 

Held, that the suit fell under s. 7 (xt) (cc) of the Court-fees Act, 1870; 

that the valuation of the suit for purposes of jurisdiction under s. 8 of the Suits 
Valuation Act, 1887, would be Rs. 3,600; and 

that, therefore, the City Civil Court ‘had jurisdiction to try the suit and not the 


High Court. 
Kasturbhai v. Hiralal distinguished. 

All that s. 4 of the Bombay City Civil Court Act, 1948, lays down is to limit and 
restrict the pecuniary jurisdiction of the new Court that was established in Bombay. 
Tho Legislature has not laid down in & å of the Act how the sults Aled in the City 
Civil Court have got to be valued for the purpose >of jurisdiction: ao 4 merely 
prescribes what pecuniary jurisdiction o City urt is. to 
bow that Jurisdiction js to be determined. wr to how the suis abe to be valued dor 
the purpose of jurisdiction, it is not the Bombay City Civil Court Act that lays down 
the provisions but it is the Suits Valuation Act, 1887. 

Section 18 of the Bombay City Civil Court Act, 1948, does not deal with a case 
where on the face of the plaint the High Court has no jurisdiction. It only deals 
with cases where on the face of the plaint the High Court has jurisdiction. 


Rupsi Jeraj and another (defendants) were the monthly tenants of the 
Trustees of the Port of Bombay (plaintiffs) paying a rent of Rs. 300 per month 


* Decided, August 7, 1952. O. Me of epee Court the Judge who tries it is of the opi- 
No. 51 of 1952: Suit No. 405 of 1 nion that it auent to have been instituted 


TThe sections run tbus:— in the Cit in such suit— 

4. Subject to the exceptions specified in 
section 3, the State Government may, by 
notification in the Official Gazette, invest 
im City Court with jurisdiction to ‘receive, 
suits and other pro- 
ceedings of a civil nature arising within the 
Greater Bombay and of such value not ex- 
ceeding twenty-five thousand 
may be specified in the notification. 

18. Tf in any suit instituted in the High 


(a) if the pini does not obtain a 
decree, the defendant shall be entitled to 
his costs as between attorney and client; or 

(b) if the plaintiff obtains a decree for 
rd matter of an amount or value less than 

maximum amount of the 
Fiere of the City cot no costs shall 
be allowed to the plain 
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in respeet of the demised property. On Oetober 28, 1950, the plaintiffs gave 
notiee to the defendants to quit and give vaeant possession of the demised pro- 
perty on or before November 30, 1951. The defendants having failed to hand 
over vaeant possession of the property to the plaintiffs, the latter filed & sum- 
mary suit in the High Court on April 20, 1951. Shah J. on July 8, 1952, gave 
leave to the defendants to defend and the leave was limited to the question 
whether the High Court had jurisdiction to try the suit. The issue of jurisdic- 
tion was tried by Coyajee J. who held that the High Court had jurisdietion to 
uy es suit. His Lordship delivered the following judgment on January 17, 
1952:— 


CovaaEE J. This is a summary suit filed by the Trustees of the Port of Bom- 
bay for ejectment of the defendants from a certain premises belonging to the 
plaintiffs, and for recovery of compensation. The compensation claimed is at 
Rs. 300 per month, and it is not denied that the rent of the premises was Rs. 300 
per month. But what is more is, at the hearing of the summons for judgment, 
in the affidavit the defendants valued the structures at Rs. 80,000, and they said 
that the lessees sold and assigned to the defendants the said land for Rs. 22,250. 
Nowhere is it denied that the rent of the premises is Rs. 300 per month. 


Objection is taken to the jurisdiction of this Court based on a certain inge- 
nious argument. The argument is that I should sit here as the City Civil Court 
and value the claim by yardsticks in the form of the Court-fees Act and the 
Suits Valuation Act, and if that were done, the value would be Rs. 3,600 per 
year, and, therefore, in those circumstances, the City Civil Court will have the 
jurisdiction, and the jurisdiction of the High Court will be barred under s. 12 
of the City Civil Court Act, read with the amended Letters Patent. 


The question is, whether this Court has jurisdiction on the face of the plaint. 
For the purpose of jurisdiction, one has not to look at anything beyond the 
plaint, and not even at the written statement, and the Court must adopt the 
normal procedure for valuation for the purpose of ascertaining the pecuniary 
jurisdiction of the Court. For that purpose, I would refer to the judgment of 
Sir Norman Macleod in Kasturbhai v. Hiralal.1 There the question was as 
regards valuation in similar circumstances for the purpose of appeal to the Privy 
Council, and under the statute appeals to the Privy Council for over Rs. 10,000 
would be admitted as of right. There also the suit was for eviction of the de- 
fendants-opponents from the premises under the Bombay Rent Act, and the 
rent of the occupied premises was Rs. 275 per month. The decree involving 
possession of the tenancy involved, according to the learned Chief Justice, 
directly a claim, or question to or respecting property over Rs. 10,000. Apply- 
ing the same principle, the valuation in the suit before me, in accordance with 
the plaint, would be over Rs. 70,000. 


Mr. Shab, who has argued this matter with a certain amount of emphasis, 
asks me to proceed in the following manner. He asks me to look at certain 
sections of the Court-fees Act and s. 8 of the Suits Valuation Act. According 
to him, under s. 7(x¢) (cc) of the Court-fees Act, suits between landlord and 
tenant for the recovery of immoveable property from a tenant, including a 
tenant holding over after the determination of the tenancy, would be, accord- 
ing to the amount of the rent to which the suit refers, payable for the next year 
before the date of presentation of the plaint, namely, 12 months’ rent. That is 
under s. 7 of the Court-fees Act; and s. 8 of the Suits Valuation Act is there- 
after relied upon. Section 8 is in connection with court-fees value and juris- 
diction value to be the same in certain suits. The effect of s. 8 is that the 
valuation for the purpose of jurisdiction should in the cases mentioned therein 
be the same as the valuation for the court-fees. Mr. Shah has referred me to 
several decisions, but I will refer only to one, namely, the decision in the case 
of Ganesh Gopal v. Moreshwar Narayan.? In that case the learned Chief 
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Justice held that s. 7(z1) (cc) of the Court-fees Act, which referred to a suit by 
landlord against tenant, did not apply to the plaintiff's suit, and therefore the 
suit, which was a suit for possession, fell under s. 7(v) of the Act, and the valua- 
tion for the purpose of jurisdietion was the market value of the property. The 
proper eourt-fees which the plaintiff has got to pay, according to the learned 
Chief Justice, is to be assessed, not from the contentions taken up by the de- 
fendants, not from the written statement filed by them, but from the nature of 
the suit whieh he institutes in the Court of Jaw, and the nature of the suita is to 
be determined from the plaint which he puts on file. In this case, I have got to 
look to the plaint on file and find out what would be the procedure by which I 
would determine my pecuniary jurisdiction. That would be in accordance with 
the rules laid down in Kasturbhai v. Hiralal. But I am invited by Mr. Shah 
io adopt an altogether different procéss of reasoning for the purpose of deli- 
berately excluding my jurisdiction. It has been said that a wise Judge extends 
his jurisdiction. But one must not allow this jurisdiction to be curtailed, unless 
that is so done in terms by the Legislature. Now, looking at the argument, it 
first of all begs the question that the Court-fees Act and the Suits Valuation 
Act are applicable to this Court, because in the absence of begging that question, 
the whole edifice of the argument falls to the ground. Now, under s. 3 of the 
Court-fees Act, as regards the High Court on the Original Side, the levy of the 
fees is governed by a special schedule as prescribed in that section, and thereafter 
it refers to the manner of collecting it. The chapter is Chapter II, fees in ‘the 
High Court and fees in the Court of Small Causes in Presidency-town. There- 
after I was referred to s. 6 which falls under Chapter IIT, which is headed, 
Fees in other Courts and in Publie Offices, and it refers to fees on documents 
filed in moffusil Courts. Therefore, as regards the valuation of pecuniary juris- 
dietion of the moffusil Courts, this yardstick is taken in conjunction with s. 8 
of the Suits Valuation Act, so that the effect of s. 8 is that the valuation for the 
purpose of jurisdietion should be, in the eases mentioned in that section, be 
the same as the valuation for the purposes of court-fees. Clearly, this is a sta- 
tutory enactment which artificially fixes valuation for the purposes of jurisdie- 
tion of certain Courts. This is, to my mind, not only artificial, but deliberately 
technical limitation, and thereby it assesses not only the jurisdiction of those 
Courts, as far as the pecuniary jurisdiction goes, but what ad valorem duty 
should be charged on pleadings filed in those Courts. That would have no 
application whatever to the jurisdiction of the High Court. The’ argument is 
ingenious, because the defendants’ counsel asks me, first, to sit here and caleu- 
late, as if this were the City Civil Court, what would be my jurisdiction. For 
that purpose one has to look at the Court-fees Act and the Suits Valuation Act, 
which otherwise would have no application before me. Having looked at that, 
the jurisdiction is as per the artificial valuation for the purpose of court-fees and 
for the purpose of jurisdiction would be Rs. 8,600 per year, and being Rs. 3,600 
per year and therefore the City Civil Court would have jurisdiction, and having 
assumed jurisdiction under s. 12 of the City Civil Court Act and the amended 
Letters Patent, the High Court would have no jurisdiction. 

I am unable to acéept this line of reasoning as the yardstick used for the pur- 
pose of calculating jurisdiction has no applicability whatever to the pre- 
sent suit before me. As I started by saying I have to look to nothing but the 
plaint for the purpose of valuation of the subject matter of the suit, and there 
is no dispute that the rent: is Rs. 300 per month, and the valuation as 
in Kasturbhai v. Hiralal of the subject-matter of the suit would be well ‘over 
Ra. 70,000. 

I, therefore, answer the issue in this form, that this Court d has jurisdietion to 
proceed with this suit. 


The defendants appealed. 
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M. P. Amin, Advocate General, with M. N. Shah, for the appellants. 
KE. T. Desai, with R. J. Josht, for the respondents. 


Cuaaua C.J. The question that arises in this appeal is whether this Court 
has jurisdiction to try a summary suit filed by the plaintiffs. The guit was for 
ejecting the defendants who according to the plaintiffs were their tenants and 
whose tenancy they had terminated by a notice to quit given on October 28, 
1950. The tenancy expired according to the plaintiffs on November 30, 1950, 
and the suit was filed on April 20, 1951. The learned Chamber Judge gave 
|! leave to the defendants to defend and the leave was limited to the issue of juris- 
. diction. The issue of jurisdiction was tried and the learned Judge came to 
the conclusion that this Court had jurisdiction to try this suit. It is from that 
decision that this appeal is preferred. 

Now, it is clear from the plaint that the suit is between landlord and tenant 
and it is for the recovery of property demised to the tenant and the possession 
is sought from a tenant who is holding over after the determination of the ten- 
ancy. The rent of the demised premises is Rs. 300 per month. On these facts 
the question is, what is the proper valuation of the suit. If the valuation of 
the suit is below Rs. 25,000, then the City Civil Court has jurisdiction, and if the 
City Civil Court has jurisdiction, the jurisdiction of this Court is ousted. The 
learned Judge below took the view that the valuation of the subject-matter of 
the uit was over Rs. 25,000 because he capitalised the rent at 20 years’ pur- 
chase and found that the valuation was much more than Rs. 25,000. In doing 
so he followed a judgment of this Court in Kasturbhai v. Hiralal.! In that 
ease a suit was filed on the Original Side for evietion by & landlord against the 
tenant. There was an appeal and the appellate Court reversed the decree of 
the lower Court and then an application was made for a certificate to appeal to 
the Privy Council, and the question that the learned Chief Justice, sitting with 
Mr. Justice Coyajee, had to determine was whether the decree involved directly 
a claim or question to or respecting property over Rs, 10,000, and the learned 
Chief Justice held that it did because he capitalised the monthly rent at 20 
years’ purchase. In our opinion, that decision has no bearing whatsoever on 
the question that we have to consider in this appeal. In the case of Kasturbhai 
v. Hiralal the suit was filed on the Original Side of the High Court where the 
Court-fees Act or the Suits Valuation Act had no application. The question that 
the appellate Court was considering was not the valuation of the suit, but 
whether the decree passed by the trial Court involved a claim or question to or 
respecting property over Rs. 10,000. Here we are not concerned as to whether 
the claim in suit relates to property worth over Rs. 10,000. What we are con- 
cerned with is, what is the proper valuation of the suit for the purposes of 
jurisdiction. 

Now, under s. 8 of the Suits Valuation Act, the value of a suit as determinable 
for the computation of court-fees shall be the same as for the purposes of juris- 
diction in all cases referred to in the Court-fees Act other than those referred 
to in s. 7, paras v, vi, and ix and para x, cl. (d), of the Court-fees Act, and the 
contention of the Advocate General is that this ease falls under s. 7(2xi) (cc) of 
the Court-fees Act and therefore the valuation of the suit for the purposes of 
eourt-fees is the same as the valuation of the suit for the purposes of jurisdic- 
tion. Now, it is well established that under the Court-fees Act all suits for 
possession fall under s. 7(¥) except those suits which are otherwise dealt with 
in that section and suits between landlord and tenant of certain kinds referred 
to in s. 7 (xi) are taken out of s.7(v) and one of such suits is a suit between land- 
lord and tenant: for the recovery of immovable property from a tenant including 
a tenant holding over after the determination of the tenancy. As we have point- 
ed out, this is a suit which answers to the definition given in s. 7(at) (cc) and 
therefore the suit is to be valued for the purpose of jurisdiction in the same 
manner as it is to be valued for the purposes of court-fees and the court-fees 
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payable on a suit of this character is the rent of the immoveable property to 
which the suit refers payable for the year next before the date of presenting the 
claim, and if that test were to be applied, the valuation of the suit will be Hs. 
3,600 and it will be elearly eognizable by the City Civil Court and not by the 
High Court. The answer given by Mr. Desai to this argument is that the juris- 
diction conferred by the City Civil Court Act is under s. 4 which invests the 
City Civil Court with jurisdiction to receive, try and dispose of suits and other 
proceedings of a civil nature arising within Greater Bombay and of value not 
exceeding Rs. 25,000, and Mr. Desai’s contention is that for the purpose of 


determining the jurisdiction of the City Civil Court the Legislature has not 


provided that the test laid down in the Suits Valuation Act should be applied. 
According to Mr. Desai, we must decide the jurisdiction of the City Civil Court 
independently of the Suits Valuation Act and we must give to the word ‘‘value”’ 
its plain natural meaning. In our opinion that contention is entirely unten- 
able. All that s. 4 lays down is to limit and restrict the pecuniary jurisdiction 
of the new Court that was established in Bombay. The Legislature has not laid 
down in s. 4 how the suits filed in the City Civil Court have got to be valued 
for the purpose of jurisdiction. The, Legislature has advisedly not laid that 
down because the Suits Valuation Act applying to the City Civil Court it would 
be the Suits Valuation Act which would determine the value of the suit for the 
purpose of jurisdiction. Therefore, s. 4 merely prescribes what . the 
pecuniary jurisdiction of the City Civil Court is. As to how that jurisdiction 
is to be determined, as to how the suits are to be valued for the purpose of juris- 
diction, it is not the City Civil Court Act that lays down the provisions but it 
is the Suits Valuation Act, and therefore we have to turn to the Suits Valuation 
Act in order to determine what is the value of the suit for the purpose of juris- 
diction, and if we turn to s. 8, it is clear that the value of the suit for the pur- 
poses of jurisdiction is Rs. 3, 600 and not more than Rs. 25,000. If that be the 
true position, then it is clear that the City Civil Court has jurisdiction to try 
the suit and not the High Court. 

There are one or two other contentions that were put forward by Mr. Desai. 
One is that this is not a simple suit for recovering the demised property, but 
it is a suit to recover the demised property and also a suit for possession of 
certain buildings put up by the tenants, the value of which on their own ad- 
mission is far more than Rs. 25,000. It is true that in paragraph 4 of the plaint 
the plaintiffs have averred that the tenants had a right to remove the buildings 
standing on the demised land during the period of the notice, thereby suggesting 
that after the period of the notice the tenants had no right to remove the build- 
ings standing on the demised land and the buildings would belong to the land- 
lord. But when we turn to the prayer, the only prayer is for possession of the 
premises described in exh. A and all that is described in exh. A is the description 
of the land demised to the defendants. Therefore, the suit is a simple suit by 
a landlord against the tenant for récovering of demised premises; it is not a 
suit for recovery of demised premises plus a suit for possession of buildings 
standing on the demised premises. If that had been the natyre of the suit, 
perhaps different considerations would have prevailed. 

The other contention urged by Mr. Desai is that looking to s. 13 of the City 
Civil Court Act, once the suit is instituted in the High Court, the High Court 
must entertain it if the plaintiff avers that the value is more than Rs. 25,000, 
and if it is ultimately found that the suit was triable by the City Civil Court 
then certain consequences would follow with regard to costs as laid down in 
s. 13. Obviously, that is not the correct interpretation of s. 13. Section 13 
does not deal with a ease where on the face of the plaint the High Court has no 
jurisdiction. It only deals with cases where on the face of the plaint the High 
Court has jurisdietion. But when the suit is tried on evidence and a decree 
is passed in favour of the plaintiff, which decree he could have obtained in the 
City Civil Court, then the High Court is given the power to punish the litigant 
who eame to this Court and involved the defendant in heavy costs when he could 
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have filed the suit in the City Civil Court. Therefore, it is not true to say that 
when an issue as to jurisdiction is raised and when it is clear from the nature 
of the plaint itself that the suit is cognizable by the City Civil Court, the High 
Court should still continue to try the suit. It is unnecessary to state that the 
Letters Patent of the High Court have been amended and as they stand today 
the High Court has no jurisdiction to receive, entertain or try any suit which is 
cognizable by the City Civil Court. The learned Judge, with respect to him, 
was impressed by the decision of Sir Norman Macleod and Mr. Justice Coyajee 
in Kasturbhai v. Hiralal. The learned Judge did not give consideration to the 
fact that as far as the City Civil Court is concerned the question of jurisdiction 
is to be determined by the Court-fees Act and the Suits Valuation Act. If 
those two Acts apply, it is clear that the City Civil Court has jurisdiction to try 
this suit. If the City Civil Court has jurisdiction to try the suit, it is equally 
clear that the High Court has not the jurisdiction to try that suit. 

The result, therefore, is that we must hold that this Court has no jurisdiction 
to try the suit filed by the plaintiffs. The appeal will, therefore, be allowed with 
costs and the suit dismissed with costs. Summons for judgment dismissed with 
costs. Counsel certified. Costs of the issue as to jurisdiction will be costs in 
the cause. Costs of the order made by Mr. Justice Shah on September 17, 1951, 
costs in the summons. Taxed costs. 


Appeal allowed. 
Attorneys for appellants: Shah & Co. 
Attorneys for respondents: Mulla & Madla. 


APPELLATE CIVIL. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Vyas. 
VALCHAND GULABCHAND SHAH v. MANEKBAT HIRACHAND SHAH.* 


Civil Procedure Code (Act V of 1908), O. XXI, r. 15—Joint eaque pm a 
made by judgment-debtor to one of joint decree-holders but not on behalf of all— 
Whether payment discharges such decree-holders share in decree—Remaining 
joint decree-holders whether can be compelled to execute decree only in respect of 
their shares, 


Payment to one of the several joint decree-holders cannot be ised as a pay- 
ment to all (unless he is authorised to receive such payment on of all), and 
does not amount to a pro tanto satisfaction even to the extent of what is regarded 
to be the share in the decree of the decree-holder who receives payment. 
Therefore, the payment to one of the several joint decree-holders does not amount 
to a discharge of that decree-holder’s share in the decree and the remaining joint 
decree-holders cannot be compelled to seek execution only in respect of their own 
share in the decree. 

An order passed under O. XXI, r, 15, of the Civil Procedure Code, 1908, for protect- 
ing the interests of the not joining in the application for the execution of the 
decree can be made only when the decree as a whole is permitted to be executed 
for the benefit of all. Order XXI, r. 15, of the Code, does not contemplate splitting 
up of a joint decree into one in favour of individual decree-holders in respect of 
their own shares. 

If the shares of the decree-holders are apparent on the face of the decree either 
expressly or by necessary implication, it is not a joint decree. In such a case each 
decree-holder can take out execution in respect of his own share. But where the 
shares of the respective decree-holders are not apparent on the face of the decree, 
either expressly or by necessary implication, the decree which is sought to be executed 
is a joint decree, and the judgment-debtors must render satisfaction to the whole 
body of decree-holders. e one of the decree-holders is authorised to receive 

yment on behalf of all, the payment to him is payment to the whole body of the 
decree holders. But save in such cases satisfaction must be rendered to the whole 
body of the judgment-creditors. 


* Decided, Februa: 8, 1952. Letters cree passed by R. M. Kulkarni, Civil 
Patent Appeal No. of 1950, preferred Judge, Senior Division at Sholapur, in 
against the decision of Shah J, in First Dar No. 883 of 1946. 

Appeal No. 284 of 1949, confirming the de- 
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Tamman Singh v. Lachhmin Kunwart' and Umrao Beg v. Mukhtar Beg, distinguished. 
Tarruck Chunder Bhusachenes v. Divendro Nath Sanyal’ and Surendra Kumar v. 
Abhay Kumar Das,‘ differed fro 
Sadho Saran Pandey v. Mt. Subhadra, Kumaid Kumar Singh v. Amar Nath Singh, 
Sultan Moideen v. Savalayammal,’ Periasami v. Krishna Ayyan’ Gurusamy Goundan 
v. Sivanmalai Goundan, V. N. Muthuswamy v. V. S. Narasimha,” Hanumanthappa v. 
Seethayya and Co. Pitchakuttiya Pillai v. Doraiswami ek Fatmabi v. 
Tukabai,* Kaka Ram v. Haveli Ram“ and Kartar Singh v. aee ingh,” referred to. 
‘One Hirachand and his son Manoranjan (plaintiffs) ied a suit against 
Shivlal and Walchand (defendants), who were the brothers of Hirachand, for 
an account of certain property which it was alleged was entrusted to the de- 
fendants for management. During the pendency of the suit, plaintiff No. 1, 
Hirachand, died and his widow Manekbai and his minor son Chandrashekhar 
were brought on the record as his heirs and legal representatives and were im- 
pleaded as plaintiffs Nos. 1A and 1B to the suit. 

During the course of the suit the parties referred their dispute to arbitration. 
An award was made by the arbitrator and a decree in terms of it was passed on 
August 1, 1945, under which the defendants were asked to deliver possession of 
shares worth about Rs. 18,842, certain ornaments mentioned in Schedules B and 
C worth Rs. 13,574 and 18, 550 respectively, certain silverware worth about 
Rs. 150 and carts and bullocks worth about Rs. 1,800 to the plaintiffs. In the 
alternative they were awarded a sum of Hs. 27,044. The defendants were also 
asked to render aecounts of the money-lending business to the plaintiffs and to 
pay & sum of Rs. 10,000. 

Manoranjan, plaintiff No. 2, who was the stepson of Manekbai, after plain- 
tiff No. 1’s death, had disputes with Manekbai which led to criminal proceed- 
ings. He then started living with his uncle, defendant No. 2, and appeared to 
support the defendants’ case 

As the defendants failed to satisfy the decree, Manekbai filed a darkhast to 
execute the decree on behalf of herself and her minor son. The darkhast appli- 
cation was filed under O. XXI, r. 15, of the Civil Procedure Code, 1908, for and 
on behalf of all the decree-holders. After an order for attachment of property 
was issued by the executing Court, defendant No. 2 appeared before the Court 
and contended that the darkhast was not maintainable, inasmuch as plaintiff 
No. 2 had not joined in filing the darkhast, that the ornaments mentioned in 
schedules B and © had before the date of the darkhast been handed over to 
Manekbai and plaintiff No. 2, that Rs. 10,000 had been paid to plaintiff No. 2 
at the time of his marriage and that the decree-holders had agreed to take one 
Toor to the defendants in satisfaction of the decree to the extent of 

5 

_ The trial Judge held that the Court was entitled to recognise the satisfaction 
of the decree to the extent of Rs. 10,000 and the ornaments mentioned in sche- 
dule C, that the agreement relating. to the conveyance of the land in partial 
satisfaction of the decree was not proved and that the minor son was not bound 
by the alleged. payment and adjustment in absence of the leave of the Court. 
He, therefore, directed the darkhast to proceed for the recovery of Rs. 56,410, 
SUERTE i in his judgment as follows :— 

e darkhast purports to be filed for the benefit of all decree-holders though 
duce hoia No. 2 had not joined in its institution. Order XXI, r. 15, of the Civil Pro- 
cedure Code, permits any of the decree-holders to flle a darkhast and and execute the’ decree 
for the t of all the decree-holders whether their shares are ascertainable or not 
provided the execution is sought of the whole decree. The present darkhastdars purport 


to do the same thing. If leave could not be given to any one or more of several decree- 
holders, those, who are unwilling to jom or have colluded with the judgment-debtors, 


1 (1904) I. L. R. 26 All. 318. 9 (1932) I L. R. 56 Mad, 316. 
2 (1923) LLR. 45 All. 401. 10 [1934] A. L R. Mad. 

3 (1883) LL.R. 9 Cal. 831. 11 [1949] A. L R. Mad. 790, ‘pa. 
4 [1930] AIR. Cal. 78. 12 [1925] A. I. R. Mad. 230 

5 [1925] A. I. R. Pat, 822. 13 [1945] Nag. 242. 

6 (1942) I. L. R. 21 Pat, 322. ¢ 14 11930) A. T. R. Lah, 814. 

7 (1892) I. L. R. 15 Mad. 343. ' 35 [1942] A. L R. Pesh 

8 (1902) LLR. 25 Mad. 431, Fre. ¿o$ 
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could very well create a deadlock and make the decree inexecutable. The legislature has, 
therefore, made provision to allow any one or more of the joint decree-holders to exe- 
cute such a decree on behalf of all. The darkhastdars were not under a legal obligation 
to induce decree-holder No. 2 to join in the darkhast and he could not be joined against 
his consent, The evidence on record discloses that he and the dcreee-holder No.lÀ had 
become estranged, and they would not have naturally joined in filing this darkhast ane 
cially as he has been siding with the judgment-debtors. The darkhast was, therefore, in 
order and could be pressed as one filed in accordance with law.” 

Against this order of the trial Judge defendant No. 2 and Manekbai and her 
minor son preferred separate appeals to the High Court. 

The appeals came on for hearing before Shah J. who delivered the following 


judgment on April 20, 1950 :— 


Sean J. Hirachand Gulabchand Shah and his son Manoranjan Hirachand 
Shah filed suit No. 986 of 1948 in the Court of the Civil Judge, Senior Division, 
at Sholapur, for a decree for an account of certain property, which, they alleged, 
had been entrusted to the defendants for management, and for an order of 
transfer of certain shares and ornaments and for an order for payment of mesne 
profits and costs of the suit. 

The suit was filed against Shivlal Gulabchand and Walchand Gulabehand, 
who were two brothers, and were also the brothers of Hirachand, plaintiff No, 1. 
During the pendency of the suit Hirachand, plaintiff No. 1, died, and his widow 
Manekbai and his minor son Chandrashekhar were brought on record as heirs 
and legal representatives and were impleaded as plaintiffs Nos. 1A and 
1B to the suit. Chandrashekhar being a minor was represented by his mother 
Manekbai as his next friend. During the pendency of the suit the parties re- 
ferred their dispute to arbitration and an award was made and a decree was 
ultimately passed on that award on August 1, 1945. Under that decree the 
plaintiffs were entitled to take possession of share certificates and ornaments 
mentioned in schedules B and C attached to the plaint and also of some silver- 
ware and Government promissory notes. In the alternative they were awarded 
a sum of Rs. 27,044. The defendants were also directed to render an account 
of the money-lending business and to pay a sum of Rs. 10,000 to the plaintiffs. 
Manoranjan, plaintiff No. 2, is the stepson of Manekbai. It appears from 
the evidence that there were disputes between him and Manekbai after the death 
of his father Hirachand, which led to criminal proceedings. Manoranjan has 
admittedly started living with his uncle Walchand, defendant No. 2, and 
appears to be supporting the defendants’ case. The defendants having failed 
to satisfy the decree, Manekbai filed darkhast No. 883 of 1946 in the Court of 
the Civil Judge, Senior Division, at Sholapur, to execute the decree on behalf 
of herself and her minor son Chandrashekhar. The darkhast application was 
filed under the provisions of O. XXI, r. 15, of the Civil Procedure Code, for and 
on behalf of all the decree-holders. After an order for attachment of property 
was issued by the executing Court, defendant No. 2 appeared before the Court 
and contended that the darkhast filed by Manekbai was not maintainable, inas- 
much as plaintiff No. 2, Manoranjan, had not joined in filing the darkhast, that 
the ornaments mentioned in schedules B and C had before the date of the dar- 
khast been handed over to Manekbai and Manoranjan, that Rs. 10,000 had been 
paid to Manoranjan at the time of his marriage and that payment was made in 
the Nizam currency and consequently the liability to pay the amount of Rs. 
10,000 was duly satisfied, that the decree-holders had agreed to take one land 
belonging to the defendants situate at Soregaon in satisfaction of the decree to 
the extent of Rs. 25,000. According to defendant No. 2 this agreement 
had taken place in the presence of the arbitrator Ratanchand in December 1946. 

The learned Civil Judge, Senior Division, at Sholapur, held that the darkhast 
was maintainable without joining Manoranjan, plaintiff No. 2, and that 
it was so maintainable under the provisions of O. XXI, r. 15, of the Civil Pro- 
cedure Code. He further held that the Court was entitled to recognise the 
satisfaction of the decree to the extent of Rs. 10,000 and the ornaments mention- 
ed in Schedule C, inasmuch as plaintiff No. 2, Manoranjan, had admitted 
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in his deposition before the Court that he had received the amount of Rs. 10,000 
and the ornaments. He further held that the agreement relating to the convey- 
ance of the Soregaon land in partial satisfaction of the decree under execution 
was not proved and that the decree must be marked satisfied only to the extent 
of Rs. 10,000 and ornaments mentioned in schedule C, and that the minor son, 
Chandrashekhar, was not bound by the alleged payment and adjustment in 
the absence of leave of the Court. The learned Judge thereupon directed the 
darkhast to proceed for the recovery of Rs. 56,410 and proportionate costs. 
Against the order of the learned Civil Judge, Senior Division, at Sholapur, 
two appeals have been filed to this Court. Defendant No. 2 has contended in 
First Appeal No. 284 of 1949 that the Court of first instance was wrong in hold. 
ing that the agreement relating to the transfer of Soregaon land was not proved. 
He has further contended that the delivery of ornaments mentioned in schedule 
B to Manoranjan, plaintiff No. 2, and accepted by him should have been held 
to be a satisfaction of the decree to that extent, or in any case the acceptance 
of those ornaments by Manoranjan operated as a satisfaction of the decree to 
the extent of his share therein. On behalf of Manekbai and the minor 
Chandrashekhar it has been contended in appeal No, 547 of 1949 that the Court 
was wrong in holding that the payment of the amount of Rs. 10,000 and the 
delivery of the ornaments mentioned in schedule C to plaintiff No. 2 operated 
so as to deprive them of the right to execute the decree according to its tenor. 
Now, the evidence in support of the case that the decree-holders agreed to 
accept the Soregaon land in part satisfaction of the amount payable under the 
decree, is wholly insufficient to hold the agreement proved. Manekbai, exh. 98, 
has denied that she agreed to take the Soregaon land. She denied that she even 
negotiated for taking over that land for a sum of Ra. 25,000. Nemchand, exh. 
99, who is the uncle of Manekbai, and who appears to have acted for Manekbai 
in managing the affairs relating to the estate, has also denied the agreement 
set up by defendant No. 2. Walchand, defendant No. 2, in his deposition at 
exh. 68 has stated that it was settled to give the Soregaon land to the decree- 
holders in liquidation of the debts to the extent of Rs. 25,000, and that Nem- 
ehand and Manekbai had agreed to take that land in liquidation of their debt 
to the extent of Rs. 25,000. He further stated that Ratanehand had settled 
that the defendants should give the Soregaon land in satisfaction of the sum 
of Rs. 25,000 referred to in the decree. He stated in eross-examination that the 
decree-holders had 1/5th share in the Soregaon land, and as the defendants 
had paid off the debts of the family from time to time they had agreed to give 
up their interest in the Soregaon land, and that, therefore, the decree-holders had 
ceased to have any share in that land. He admitted that there was no docu- 
ment showing that the deeree-holders had ceased to have 1/5th share in the 
land by reason of the alleged payment of the family debts by the defendants. 
He further stated that the agreement to give the Soregaon land to the decree- 
holders was arrived at about & month after the date of the decree, and there 
was a writing to evidence that settlement, which however had not been pro- 
duced. Walchand, defendant No. 2, thereafter produced a document with list, 
exh. 72, whieh purported to be an agreement signed by the judgment-debtors 
and Nemchand, in which it was stated that the land at Soregaon was given in 
satisfaction of the claim of the deeree-holders to the extent of Rs. 25,000. It 
was also stated in that document that the 1/5th share of the deeree-holders in 
the Soregaon land had been extinguished by reason of the payment of the family 
debts. Now, the figure of Rs. 25,000, both in figures and letters, was admittedly 
written after the rest of the document was written. It was admitted by Wal- 
ehand, defendant No. 2, that the figure was entered on the day next after 
the signatures were subseribed to that document. Ratanchand, exh. 71, stated 
that it was settled to give the decree-holders the Soregaon land in part satisfac- 
tion of the debt amounting to Rs. 25,000. According to him, both Nemchand 
and Manekbai had agreed to take the Soregaon land in part satisfaetion of the 
amount due, and that sometime in the month of December both of them had 
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agreed accordingly to take the Soregaon land. In cross-examination he stated 
that the agreement to give the Soregaon land in part satisfaction of the amount 
of Rs. 25,000 out of the deeretal amount took place at the time when the ques- 
tion of taking accounts of the money-lending business arose. Manoranjan, exh. 
97, stated that it was agreed between the decree-holders and the judgment- 
debtors that the decree-holders should take the Soregaon land in satisfaction of 
the amount of Rs. 25,000 which was due, which was equal in worth to Rs. 25,000 
in Nizam currency. He stated that the amount of Rs. 25,000 mentioned in the 
document, though written in different ink was incorporated in the document at 
the same time when the other contents of the document were written. The de- 
eree-holders produced a copy of this document, which was said to have been 
given to Nemchand by the defendants, but in which the figure of Rs. 25,000 
was not to be found. The learned trial Judge has taken the view that there 


< were nothing more than negotiations between the parties and that there was no 


completed agreement between them. On the evidence it is not clear as to when 
the document was written. Whether the amount of Rs. 25,000 as the price 
of the Soregaon land was agreed upon by the decree-holders is not also clear. 
Nemehand, the uncle of Manekbai, who, it is alleged, settled the agreement, was 
not cross-examined as to the details of the agreement or as to the cireumstances 
under whieh the flgure of Es. 25,000 eame to be entered in the draft writing. It 
is very unlikely that if the document, exh. 73, represented a completed docu- 
ment between the parties it should have remained in the possession of the judg- 
ment-debtors. It is admitted that the possession of the Soregaon land has not 
been delivered to the decree-holders, and in view of the provisions of the Bom- 
bay Tenancy and Agricultural Lands Act, No. LXVII of 1948, cannot be de- 
livered because there are tenants on the land. 

There is considerable discrepancy in the oral evidence as to when the agree- 
ment really took place, and I agree with the view taken by the learned Judge 
that on the evidence it is not established that there was a final and concluded 
agreement in respect of the taking of the Soregaon land in part satisfaction of 
the amount of Rs. 25,000 due to the decree-holders from the defendants, as 
set up by the defendants. Even if exh. 73 represents a completed settlement, 
in my view the document is inadmissible in evidence, as it does not bear ade- 
quate stamp and is not registered. Exhibit 78 in terms purports to eonvey 
the Soregaon land for a consideration of Rs, 25,000. In effect the transaction 
ineorporated therein amounted to a sale of the land and eould only be admitted 
in evidence if it was properly stamped as a deed of conveyance and was duly 
registered. There is a further difficulty in the path of the defendants inasmuch 
as there are certain other procedural difficulties in recognizing the alleged 
transaction. It was the case of defendant No. 2 that the agreement was arrived 
at some time in September 1945, but thereafter it was never sought to be certi- 
fied under the provision of O. XXI, r. 2, of the Civil Procedure Code. The 
judgment-debtor having failed to take any steps to have the agreement certified 
or recorded as part satisfaction of the decretal debt, he is not entitled to plead 
that as a defence to the execution of the decree after the expiry of the period 
provided in that behalf. In order to evade the bar of limitation it is suggested 
that sometime in December 1946 Nemchand and Manekbai acknowledged having 
entered into the agreement to take over the Soregaon land. In my view sueh 
an acknowledgment assuming that it was made cannot help the defendant to 
escape the bar of O. X XT, r. 2, Civil Procedure Code. 

There is one more difficulty in recognition of the agreement set up by de- 
fendant No. 2. Plaintiff No. 1B, Chandrashekhar, is a minor, and he is admittedly 
one of the decree-holders. In so far as he was concerned his next friend Manek- 
bai was not entitled either to enter into an agreement to adjust the decree or to 
accept satisfaction of the decree without the sanction of the Court under the 
provisions of O. X XXII, rr. 6 and 7, of the Civil Procedure Code. It is not 
eontended that the Court's sanction was ever asked for or given. Consequently 
jn any ease the agreement, assuming that it was entered into as alleged by de- 
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fendant No. 2, and exhibited as éxh. 73 was admissible in evidence, Chandra- 
shekhar, plaintiff ‘No. 2, would be entitled to execute the decree passed by 
the trial .Court. Consequently it must be held that the agreement to take over 
the Soregaon land set up by defendant No. 2 in part satisfaction of the decree 
must be held not proved; and i in any case cannot OBETRIE as a bar to the execution 
petition. E e 

" "The next question that arises is whether the or nmn cantos i in gátiedule 
C and Rs. 10,000 were delivered.to Manoranjan.: It has been admitted by 
Manoranjan. that the amount: of Rs. 10,000 and: the ornaments mentioned in 
schedules B and-C were received by him. Even though the payment of Rs. 


10,000 and the delivery of ornaments were not certified under O. XXI, r. 2, of 


the: Civil Procedure: Code, within'the period of limitation at the instance of the 


judgment-debtors, the. admission made by Manoranjan at the hearing of the : 


darkhast- was treated as sufficient to comply with the provisions of O. XXI, r. 2, 
of the Civil Procedure Code. Tt is true that no' period of limitation is provid- 
ed for a decree-holder to certify payment or satisfaction. of the decree, and no 
formal applieation is required to be made for recording the partial adjustment 
or satisfaction ofa decree. Consequently the admission made by Manoranjan 
that he did receive the ornaments and Rs. 10,000 maybe held to be a sufficient 
intimation to the Court pursuant to which the Court was entitled to record that 
payment in partial satisfaction of the decree. 

But the queStion still remains whether thé payment to Manoranjan, plaintiff 


No. 2; ofthe amount of Rs. 10,000 and the delivery of ornaments as mentioned. 


in schedules B and.© can be deemed to be in part satisfaction of the decree to 
the extent of his share in these items of property.. Under O. XXI, r. 1, el. 
(1)(b) provides that all money payable under a decree may be paid to the 
deeree-holder out: of Court. ::Of course where. there are several joint decree- 
holders payment must be made to all, unless there is a direction to the contrary 
in'the decree, or the decree-holder is entitled by reason of his being an agent 
of other deeree-holders to receive the:money on their behalf. If payment.is 
made to one of the deeree-holders, and. he has no authority to receive it, the 
payment cannot operate as a satisfaction of: the decree. Similarly in the case 
of a decree for delivery of possession of property the same principle must apply. 
A joint deeree in favour of several persons cannot be satisfied by payment or 
delivery of property to one of the deeree-holders, except where the terms of the 
deeree provide otherwise. 

Mr. Nadkarni on behalf of the judgment-debtors has dot seriously contro- 
verted this ‘position.. ‘But he has contended that even when the decree is a 
joint decree and the:shares of the decree-holders are not specified in the de- 
cree; a payment of money to one of the decree-holders or delivery of property 
to him, when the payment of money or ‘the delivery of property has been re- 
corded ‘as satisfaction of the whole or part of the decree under O. XXI, r. 2, 
of the Civil Procedure Code, operates as a satisfaction of the decree to the ex- 
tent' of the share of the decree-holder who receives the payment of the money 
or’ the property. Mr. Nadkarni contends that the payment to Manoranjan 
ds evidenced by the admission of Manoranjan that he had received the amount 
of Rs. 10,000 and ornaments, must be recorded as part satisfaction of the decree; 
and if thereafter it is established that the payment of the amount of Rs. 10,000 
and ‘the delivery‘of ornaments were received for'and on behalf of all the decree- 
holders the decree should be held to be satisfied pro tanto. Mr. Nadkarni 
further contended that even if the judgment-debtor was unable to satisfy the 
Court that Manoranjan received the amount of Hs. 10,000 and the ornaments 
under the authority, express or implied, from the other deeree-holders, the Court 
should direct execution. of the.decree only for the amount payable and the pro- 
perty deliverable which remains due to the other judgment-creditors, who did 
not’ receive their share of the money or the'property. In support of his con- 


M a Mr. Nadkarni has relied upon certain: deditum to whieh I will hereafter. 


refer.. 
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Now, apart from authority, a payment to one of several joint decree-holders 
whose individual rights in the subjeet matter of the decree are not worked out 
either expressly or by necessary implication in the decree is not a payment to all 
and such payment cannot deprive the other decree-holders of their right to 
enforce the decree, because obviously if a right is given to several decree-holders 
to enforce compliance with the terms of the decree, it cannot be said that there 
has been a sufficient compliance of the terms of the decree when satisfaction has 
been rendered to one of the deeree-holders, but not to all. The Court's direction 
must be eomplied with by rendering satisfaetion to all persons who are jointly 
. interested in the decree. ‘The, rule, however, is subject to two well re- 
eognized exceptions: (1) when the decree-holder receiving the money has auth- 
ority to receive payment on behalf of all, such authority being either express 
or implied. This is no more than an application of the rule of the law of 
agency: qui facii per alium facii per se. The authority may arise by reason 
of the terms of the decree or may have been granted after the decree; as, for 
instance, by a power-of-attorney from other decree-holders, or even may exist 
by relation which subsisted between the decree-holders prior to the date of the 
decree, but in all cases such authority not being contrary to the provisions of 
an express statute like O. XX XII, r. 7, of the Civil Procedure Code, (2) when 
distinet shares of the deeree-holders are determined and known, payment to 
one of the deeree-holders of his.ghare satisfies the decree to that extent. Strictly 
Speaking a deeree envisaged by the second exception is not a joint decree; and 
a decree-holder. who is entitled to. obtain satisfaction of his right ean claim it 
without reference to the rights of the other deeree-holders. However, if a case 
does not fall within either of the two exceptions, the payment to one of the several 
decree-holders cannot be recognized as payment to all or even to the extent of 
the share of the decree-holder in the property received by him. The reason 
for, the rule is clear. If the judgment-debtor is required to pay any amount 
to the joint decree-holders whose shares are not specified, one of them caunot 
say, apart from special authority traceable to the relation subsisting or arising 
under or after the decree, that payment to him is payment to all. It is true 
that under O. XXI, r. 15, of the Civil Procedure Code, the Court which is 
directed to execute a decree at the instance of several joint decree-holders is 
entitled to make an order, which it deems necessary, for protecting the interests 
of all the persons who have not joined in the application for execution. But 
such an order can be passed only for the benefit of the decree-holders who have 
not joined in the application for execution. Under that rule the Court may 
allow execution of the whole decree on terms, but it cannot compel one or more 
of the joint decree-holders to levy execution for a fraction of the decree. Nor 
can the Court at the instance of the judgment-debtor be asked to decide a dis- 
pute between the decree-holder inter se. If after payment to one of the joint 
decree-holders it is contended that there has been a satisfaction of the decree to 
the extent of the share of the decree-holder receiving the payment; the judg- 
ment-debtor raises & question not between the parties to the guit or other repre- 
sentatives arrayed on opposite sides but substantially raises a dispute between 
the parties arrayed on the same side. The executing Court is not competent to 
decide such a dispute, because it is a question which is essentially foreign to 
the nature of the execution proceedings. An executing Court cannot be asked 
to decide a question as to the shares which should be assigned to the individual 
deeree-holders under a joint decree when the decree has not made any such pro- 
vision. If the executing Court is. asked to launch upon such an enquiry and 
does so proceed to make the enquiry, it would in effect be deciding a suit for 
partition between the joint decree-holders with reference to the property, which 
is the subject-matter of the decree primarily, and incidentally with regard to 
other property held jointly on the same tenure or relationship as the property 
which is the subject-matter of the decree. 


The view which I have expressed is supported by the following authorities: 
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Kumaid Kumar Singh v. Amar Nath Singh' ; Fatmabi v. Tukabai? and Periasami 
v. Krishna Ayyan?. The exceptions that I have mentioned are supported by 
the following authorities: Hanumanthappa v. Seethayya and Co.*; Ganesha Row 
^v. Tuljaram Row® and Mahima Chandra Roy v. Pyari Mohan Chowdhry®. 
Mr. Nadkarni, however, has contended that a contrary view has been taken in 
some other cases; and in that connection he has referred to Tarruck Chunder 
Bhuttacharjee v. Divendro Nath Sanyal’; Sultan Moideen v. Savalayammal? ; 
Tamman Singh v. Lachhmin Kunwari®?; Umrao Beg v. Mukhtar Beg’ and 
Kaka Ram v. Haveli Ram’'. Now, it is true that in Tarruck Chunder Bhutta- 
charjee v. Divendro Nath Sanyal, it was stated that a judgment-debtor is 
entitled to credit for any sum paid bona fide to one or several joint decree- 
holders, and duly certified to the Court by the latter, and that the other joint 
deeree-holders cannot execute the decree for more than their own share. That 
conclusion was arrived at on what was stated to be the effect of the previous 
decisions of the Caleutta High Court and the principle underlying s. 258 of 
the Civil Procedure Code of 1877. The learned Judges who decided that case 
were of the opinion that the Court was entitled to record satisfaction of the decree 
at the instance of one of several joint decree-holders, provided that it was for 
the benefit of all the deeree-holders and the ‘extent of the shares of the individual 
decree-holders was not in dispute. But they stated the Court ought not to re- 
cognise any payment made out of Court unless made and certified for the benefit 
of all, at least in cases where there was a dispute as to the extent of the shares 
of the individual decree-holders. They further were of the opinion that there 
was no logical reason why a: Court was permitted to recognise payment out of 
Court to one of several joint deeree-holders for his own benefit and not for the 
benefit of all of any portion of the decree in excess of that to which he is un- 
disputedly entitled, if by reason of the provision of s. 231, (whieh is equiva- 
lent to the provisions of O. XXI, r. 15, of the present Civil Procedure Code) 
the Court was not permitted to allow one of several joint deeree-holders to obtain 
execution of the whole decree for his own individual benefit. It is clear that 
on the authority of the case reported in Tarruck Chunder Bhuttacharjee 
an adjustment of the decree could be recorded only where there was no dispute 
between the decree-holders as to their shares and the payment was received and 
accepted for and on behalf of all the deeree-holders. Obviously in that case the 
payment would be deemed to have been received pursuant to an authority held 
on behalf of all the deeree-holders, and the ease is therefore no authority for 
the wide proposition suggested by Mr. Nadkarni. It is stated in that case that 
the judgment-debtor must have bona fide paid the money to one of several joint 
decree-holders and the payment must be duly certified, which could only be 
where there is no dispute between the decree-holders, and the payment is receiv- 
ed for the benefit of all. 


The case in Mahima Chandra Roy v. Pyari Mohan Chowdhry which was re- 
ferred to in Tarruck Chunder Bhuttacharjee’s case was a case in which each of 
the joint decree-holders had a definite share of eight annas in the decree. Exe- 
eution was taken out by the two joint decree-holders, each interested in the 
eight annas share in the money decree and one of them thereafter died and the 
other received the whole amount; and it was held that that amount was received 
in satisfaction of half the decrée and the representatives of the deceased 
were entitled to sue for the remaining half of the decree. In the case in Sultan 
Moideen v. Savalayammal it was accepted without any discussion that Tarruck 
Chunder Bhuttacharjee’s case was an authority for the proposition that where 
payment is made to one of several joint decree-holders it purports to operate as 
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4 [1949] A. I. R Mad. 790, F.2. 9 I. L. R. 26 All. 318. 
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satisfaction of the decree to the extent of the share to which the payee was 
entitled, and the decree can be executed in favour of the remaining decree- 
holders to the extent of the balance remaining due if the shares of the decree- 
holders have been ascertained and the credit is given for the payment received. 
In that ease the decree was passed in terms of a compromise. The defendant 


| was directed to pay the plaintiffs jointly a sum of Rs. 2,000 and interest in 
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certain instalments. An application was filed by one of the joint decree-holders 
for execution of the decree for the full amount, and it was resisted on the 
ground that the judgment-debtor had paid out of Court Rs. 1,100 to the other 
decree-holder, though there was no satisfaction certified by the Court. The learn- 
ed District Judge having issued execution, an appeal was preferred by the judg- 
ment-debtor. The High Court of Madras following Terruck Chunder Bhutta- 
charjee’s case held that it was necessary to ascertain the share to which Appaji 
Chetti, the decree-bolder who received the payment, was entitled to as between 
himself and the decree-holder who applied for execution, though it was stated 
that the payment made to Appaji was valid only to the extent of his share to 
which he was entitled. It is not clear from the report whether under the terms 
of the decree the shares of the decree-holders could be ascertained. Tarruck 
Chunder Bhuttacharjee’s case was regarded as an authority for the proposi- 
tion that the payment made to one of several joint decree-holders can be held 
to be valid to the extent of the share of that decree-holder. Stated in that form 
the proposition was correct, though partially. The case in Sultan Moideen v. 
Savalayammal is no authority for the proposition that where the shares of the 
individual deeree-holders are not capable of being ascertained from the terms 
of the decree and the payment is made to one of several joint decree-holders, 
it must operate as satisfaetion to the extent of the share of the payee after 
ascertaining the share of such payee. I cannot accept the contention of Mr. 
Nadkarni that the Allahabad High Court has taken the view that in every case of 
joint decree-holders where payment is made to one of several joint decree- 
holders it must operate as a satisfaction to the extent of his share if the pay- 
ment is certified. The two cases which have been referred to me are cases in 
which on special facts the Court held that the judgment-creditor, whose claim 
was held to be not satisfied by reason of payment to another joint decree-holder, 
was held entitled to levy execution in respect of his share. In Tamman Singh 
v. Lachhmin Kunwari! the head-note runs thus: 


“One of two joint holders of a decree under s. 88 of the Transfer of Property Act 
cannot alone certify satisfaction of the whole decree so as to bind the other decree- 


it was held that the other decree-ho Sia al hal ees dier dii was 
entitled to obtain an order absolute for sale of the mortgaged property in respect of his 
own share of the mortgage debt.” 

In that case a mortgagor was alleged to have paid Rs. 1,241-2-9 to one of the 
joint decree-holders. Thereafter the other joint deeree-holder applied for exe- 
eution. It was found by the District Court in appeal that the payment alleged 
to have been made was collusive and that it did not bind the other joint decree- 
holder, and the District Court accordingly modified the order of the trial Court 
and granted a decree absolute in favour of the other joint decree-holder to the 
extent of his share in the mortgage. Against that order the judgment-debtor 
appealed, and the deeree-holder who had applied for execution filed cross-objec- 
tions. The appeal of the judgment-debtor was dismissed, and on the cross- 
objections the judgment contains the following observations (p. 320): 

“There is an objection under s. 561 of the Code of Civil Procedure, to the effect that 
recaps eal Tii the appa ant or car Did 89 of the Transfer of Pro- 
ep Act puces not apply only for her own share of the decretal amount, but must apply 

sale to satisfy the whole amount of the decree, the Court ought to have made an 


ct of the whole amount. We are not satisfied that there is any weight in that 
UU Ha ving regard to the circumstances of this cuse, we are unable to hold that 
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the applicant for the order under s. 89 is entitled to such an order in respect of any amount 
in excess of her own share of the amount of decree. As e other decree-holder has 
entered satisfaction of the decree, it is for the balance of the decretal amount only that 
the Court can order the sale of the mortgaged pro bk al ie is no dispute in this case 
as to the extent of the shares of the two decree- We are, therefore, of opinion 
that the Court below was right in holding that the order under s. 89 should relate only 
to the share of Musammat Lachhmin Kunwari in the amount of the decree.” 

From this it is clear that the Court decided the case on the special circumstances 
of the case and negatived the contention that a co-mortgagee was not entitled 
to levy execution,only in respect of a share, of a mortgage debt. It was also 
observed that there was no dispute as to the extent of the share of the two de- 
eree-holders. In my view the case is no authority for the proposition in the 
form suggested by Mr. Nadkarni. The ease in Umrao Beg v. Mukhtar Beg! 
arose from a suit for partition in which there were fifteen plaintiffs and one de- 
fendant. The plaintiffs obtained a joint decree for costs against the defendant. 
The defendant paid the.whole of the costs awarded to one of the plaintiffs, who 
was his sister, and she certified to the Court that she had realized the full 
amount of the costs awarded. .It was held that it was open to the Court to 
direct execution only for the share of the remaining plaintiffs in the amount 
of the costs awarded to them. The suit in that case was one for partition and 
the shares as between the plaintiffs were ascertamed; and the view taken in 
that case was that the Court was not entitled to go behind the decree for ascer- 
taining what the shares of the plaintiffs in the amount of the costs awarded 
were, but it was open to the Court to examine the pleadings and to inform itself 
as to the precise position of the plaintiffs as they came to Court. It appears 
that there was no dispute between the plaintiffs as regards the shares in the costs 
awarded, and though in form the decree was one which was joint in favour of 
the plaintiffs, it was read by the Court as being a decree for specific shares in 
the amount of costs awarded to the plaintiffs. 

In Kaka Ram v. Haveli Eam? the head note is as follows :— 

“Where shares of the decree-holders are not specifled in the decree but are not in- 
capable of being determined, payment to one decree-holder gives a valid discharge to 
the extent of the share of the decree-holder to whom payment is made, and it is open 
to the judgment-debtor to show that the decree has been adjusted in whole or in part 
to the satisfaction of the decree-holder.” 

With respect, it is difficult to agree with that view. If the rights among the 
deeree-holders inter se are ascertained or there is no dispute between them as 
to their shares or rights, the payment to one of the decree-holders may be re- 
garded as a discharge of the decree to the extent of the share of.the decree- 
holder who has received payment but not otherwise. "The executing Court has, 
however, no jurisdiction to settle a dispute between the decree-holders inter se. 

In my judgment payment to one of the several decree-holders, where he is not 
an agent of the other decree-holders and where the decree does not specify the 
shares of the individual deeree-holders, does not satisfy the decree either wholly 
or even to the extent of the share of the decree-holder receiving payment. The 
contentions raised by Mr. Nadkarni, therefore, must fail. 

Plaintiffs Nos, 1A and 1B in the Court below have contended that the view 
of the trial Court that the payment of Rs. 10,000 and the ornaments in schedule 
C to plaintiff No. 2 operated as & satisfaction of the decree pro tanto is wrong. 
Now, with regard to the ornaments mentioned in schedule C, Hirachand, the 
original plaintiff No. 1, stated in the plaint in paragraph 8 that the ornaments 
mentioned in schedules C and D of the plaint had gone to the share of plaintiff 
No. 2 in the division. In schedule C in the description of the ornaments it is 
stated- ‘‘Ornaments worn on the person of Kesharba...the following orna- 
ments were to be given to plaintiff No. 1 for plaintiff No. 2.’’ Then follows the 
deseription of the ornaments whieh are the-same ornaments as referred to in 
schedule C. It is true that in el 2 of the operative part of the decree it is 
stated : 
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“The plaintiffs do take possession of the ornaments described in Schedules B and 
C to the plaint from the defendants. In the event of their not doing so, the opa do 
recover from the defendants, the price thereof as shown in Schedules B and C 
But in view of the express admission eontained in the plaint by FHivadhad that 
the ornaments mentioned in sehedule C belonged to plaintiff No. 2, I do not 
feel justified in directing execution for the value of the ornaments in favour 
of plaintiffs Nos. 1A and 1B, when they have no beneficial interest in those orna- 
ments. Even if execution is directed and the value of the ornaments recovered, 
that amount however must be paid to plaintiff No. 2, who on his own admission 
received the ornaments. , In the circumstances, the view taken by the learned 
trial Judge refusing to direct execution in respect of ornaments mentioned in 
schedule C is correct. 

It is true that the learned ENET Judge has held that Rs. 10,000 were 
received by Manoranjan, plaintiff No. 2, and he received them on his own be- 
half as well as under the authority from Manekbai, plaintif No. 1A. But that 
payment, in the absence of a sanction of the Court, could not be recognized as 
payment to Chandrashekhar, plaintiff No. 1B, who is a minor., Under O. 
XXXII, r. 6, of the Civil Procedure Code, the next friend is not, without the 
leave of the Court, entitled to receive any money or other immoveable 
property on behalf of a minor either (a). by way of compromise before decree 
or order, or (b) under a decree or order in favour of the minor. No attempt 
was made to obtain leave of the Court under O. X XXII, r. 6, of the Civil Pro- 
cedure Code. The payment of .Rs. 10,000 to plaintiff No. 2, Manoranjan, 
though it is binding upon Manekbai by reason of the authority given by her, 
cannot bind the minor Chandrashekhar, plaintiff No. 1B. It appears to have 
been pointed ont to the learned executing Judge that plaintiff No. 1B being 
a minor payments made to plaintiff No. 1A or to plaintiff No. 2 eould not bind 
him. Issue No. 11 expressly raised that contention, and the learned executing 
Judge recorded a finding that payments except to the extent of Rs. 10,000 and 
ornaments in sehedule C were not binding upon the minor plaintiff No. 1B. 
However, in the judgment of the learned Judge there is no reference to the pro- 
visions of O. XXXII, r. 6, of the Civil Procedure Code, nor even to the fact 
that Chandrashekhar, plaintiff No. IB, was a minor and that no one was entitled 
to act on his behalf in receiving money or immovable property without leave of 
the Court. Chandrashekhar, plaintiff No. 1B, is therefore not bound by the 
payment of Rs. 10,000 to Manoranjan, plaintiff No. 2, even though authority 
may have been granted by his next friend, Manekbai, and is entitled to execute 
the decree. For reasons already stated he cannot be limited to execution in 
respect of his share only in that item. 

First Appeal No. 547 of 1949 filed by plaintiffs Nos. 1À and 1B must there- 
fore be partially allowed. The order of the.lower.Court in so far as it. refused 
exeeution to plaintiff No. 1B in respeet of the amount of Rs. 10,000 must be set 
aside and the rest of the order confirmed. Defendant No. 2 will pay the costs 
of plaintiffs Nos. 1A and 1B in appeal No. 284 of 1949, which is dismissed. 
In appeal No. 547 of 1949 the parties will bear their own costs, 


Defendant No. 2 appealed under the Letters Patent. 


8. S. Kavolekar, with R. G. Samant, for the appellant. 
M. G. Chitale, for the respondents. ' 


RAJADHYAKSHA J. This is an appeal under the letters patent from a deci- 
sion of Mr. Justice Shah in First Appeal No. 284 of 1949 which confirmed the 


i 


order of the Civil Judge, Senior Division, Sholapur, in Darkhast No. 883 of 1946. 


One Hirachand Gulabchand and his son Manoranjan filed a suit against 
Hirachand’s two brothers Shivlal Gulabehand and Walchand Gulabehand for 
an account of certain property which they alleged had been entrusted to the 


‘two defendants for management. During the pendency of the suit, Hirachand, 


plaintiff No. 1, died and his widow Manekbai and his minor, son Chandra- 
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shekhar were brought on record as his heirs and legal representatives and’ they 
were impleaded as plaintiffs Nos. 1A and 1B' to the suit. Chandrashekhar being 
a minor was represented by his mother Manekbai as his next friend. During 
the course of the suit the parties referred their dispute to arbitration. The 
arbitrator made an award and a decree in terms of the award was passed on 
August 1, 1945. Under that decree, the defendants were asked to deliver posses- , 
sion of shares worth about Rs. 13,842, certain ornaments mentioned in schedules 
B and C worth Rs. 13,574 and Rs. 18,550 respectively, certain silverware worth 
about Rs. 150 and earts and bulloeks worth about Hs. 1,800 to the plaintiffs. / 
In the alternative they were awarded a sum of Rs. 27,044. In addition to this, 4 
the defendants were asked to render accounts of the money-lending business i 
to the plaintiffs and to pay a sum of Rs. 10,000. Manoranjan, plaintiff No. 2, : 
was the step-son of Manekbai and it appeared that after the death of his father, ' 
plaintiff No. 1, there were disputes between Manekbai and Manoranjan. Some. 
of these disputes took the form of proceedings in criminal Courts. Manoranjan 
then admittedly started living with his uncle Walchand, defendant No. 2, and 
appeared to be supporting the defendants’ ease. The defendants having failed 
to satisfy the decree, Manekbai filed a Darkhast No. 883 of 1946 in the Court of 
the Civil Judge, Senior Division, Sholapur, to execute the decree on behalf of 
herself and her minor son Chandrashekhar. As the decree was a joint decree, 
the darkhast application eame to be filed under the provisions of O. XXI, r. 15, 
which enables one or more of the decree-holders to apply for execution of the 
whole decree for the benefit of all decree-holders. After an order of attachment 
was issued by the executing Court, defendant No. 2, Walchand, appeared before 
the Court and contended (1) that the darkhast filed by Manekbai was not 
maintainable, inasmuch as plaintiff No. 2 Manoranjan had' not joined in the 
filing of the darkhast, (2) that the ornaments mentioned in schedules B and C 
had, before the date of the darkhast, been already handed over to Manekbai and 
Manoranjan, (3): that Rs. 10,000 had been paid to Manoranjan at the time of 
his marriage, and (4) that the deeree-holders had agreed to take one land be- 
longing to the defendants situated at Soregaon in satisfaction of the decree to 
the extent of Rs. 25,000. 

Both the executing Court and Mr. Justice Shah have held that the darkhast 
was maintainable, and’ that the agreement to take one land belonging to the 
defendants situated at Soregaon in satisfaction of the decree to the extent of 
Rs. 25,000 had not been proved; and these points have not been disputed before 
us. With regard to the ornaments mentioned in schedule C, both the executing 
Court and Mr. Justiee Shah have eome to the conclusion that they were meant 
exclusively for Manoranjan and that thereforé the decree must be deemed to 
have been satisfied pro tanto by the delivery of those ornaments to Manoranjan. 
As regards the cash payment of Rs. 10,000, which were admittedly received by 
Manoranjan, plaintiff No. 2, the executing Court held that the payment was 
made under an authority from Manekbai, plaintiff No. 1A, and gave credit 
in. respect of that payment to all the decree-holders. Mr. Justice Shah, how- 
ever, took the view that the payment did not bind Chandrashekhar, minor plain- 
tiff No. 1B, and he therefore allowed execution to proceed even in respect of 
that sum. So far as the property mentioned in schedule B is concerned, both 
the executing Court and Mr. Justice Shah have held that there was no authority 
from Manekbai and there was no discharge of the decree in respect of that 
item. Mr. Justice Shah, therefore, allowed execution to proceed in respect of 
all the items except in respect of the ornaments mentioned in schedule C which 
were, according to both the Courts, meant exclusively for Manoranjan, plaintiff 
No. 2. Against that order this appeal has been filed by defendant No. 2 under 
the letters patent. i . 

It has not'been disputed before us by Mr. Kavalekar that rendering of satis- 
faction to one.of the several joint decree-holders does not bind the other decree- 
holders. But what he has urged strenuously before us is that the payment to 
Manoranjan should be regarded as satisfying Manoranjan’s own share in the 
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decree and that therefore the darkhast filed by Manekbai and her minor son 
should be allowed to proceed only in respect of their own share in the decree. 
He has argued that exeluding the ornaments mentioned in schedule C worth 
Rs. 18,550 which, according to both the Courts, belong exclusively to Manoran- 
jan, plaintiff No. 2, the value of the rest of the decree was Rs. 66,410. Mr. 
Kavalekar says that each of the plaintiffs was entitled to 1/3rd share therein 
and that therefore Manoranjan was entitled to Rs. 22,136-10-8. Actual pay- 
ment made to Manoranjan is Rs. 10,000 plus the value of the ornaments in 
schedule B, viz, Rs. 13,574. Thus Manoranjan has received credit to the ex- 
tent of Rs. 23,574, which is slightly more than the amount which Manoranjan 
was, in any case, entitled under the decree. According to Mr. Kavalekar, de- 
fendant No. 2 does not claim any credit for the amount paid to Manoranjan in 
excess of his own share in the decree, but contends that the darkhast of plain- 
tiffs Nos. LA and 1B should proceed only with respect to the sum of Rs. 44,273 
only, ie. only 2/3rds share of plaintiffs No. 1 and 2 in the decretal amount 
of Rs. 66,410. f : 

The real point, therefore, to be considered is whether the payment to one of 
the several joint decree-holders does or does not amount to a discharge of that 
decree-holder’s share in the decree with the effect that the remaining joint 
decree-holders can proceed to execute the decree only in respect of their own 
share therein. Mr. Justice Shah has held that such payment cannot be regard- 
ed as a pro tanto satisfaction of the share of that decree-holder who receives 
payment and therefore the remaining deeree-holders cannot be compelled to 
seek execution only in respect of their own share in the decree. He has dealt 
with this point as follows in his judgment which is under appeal: 


. .. Now, apart from authority, a payment to one of several joint decree-holders whose 
individual rights in the subject-matter of the decree are not worked out either expressly 
or by necessary implication in the decree is not a payment to all and such payment 
cannot deprive the other decree-holders of their t to enforce the decree, because 
obviously 1f a right is given to several decree-holders to enforce compliance with the terms 
of the decree, it cannot be sald that there has been a sufficlent compliance of the terms 
of the decree when satisfaction has been rendered to one of the decree-holders, but not 
to all The Court's direction must be complied with by rendering satisfaction to all 
persons who are jointly interested in the decree. e rule however, is subject 
to two well recognized exceptions: (1) when the decree-holder receiving the money has 
authority to receive payment on behalf of all, such authority being either express or 
implied., This is no more than an application of the rule of the law of agency: qui facit 
per alium facit per se. The authority may arise by reason of the terms of the decree or may 
have been granted after the decree; as, for instance, by a power-of-attorney from other 
decree-holders, or even may exist by relation which subsisted between the decree-holders 
prior to the date of the decree, but in all cases such authority not being contrary to the 
provisions of an express statute like O. XXXII, r. 7, of the Civil Procedure Code, (2) when 
distinct shares of the decree-holders are determined and known, payment to one of the 
decree-holders of his share satisfies the decree to that extent. Strictly speaking a decree 
envisaged by the second exception is not a joint decree; and a decree-holder who is entitled 
to obtain satisfaction of his right can claim it without reference to the rights of the 
other decree-holders. However, if a case does not fall within either of the two exceptions, 
the payment to one of the several decree-holders cannot be recognised as payment to all 
or even to the extent of the share of the decree-holder in the foperty seen lved. P him 
(the learned Judge presumably means even to the extent of the of the decree-holder 
in the whole decree). The reason for the rule is clear. If the judgment-debtor is required 
to pay any amount to the joint decree-holders whose shares are not specified, one of them 
cannot say, a from special authority traceable to the relation subsisting or aaie under 
or after the decree, that payment to him is payment to all It is true that under O. XXI, 
r. 15, of the Civil Procedure Code, the Court which is directed to execute a decree at the 
instance of several joint decree-holders is entitled to make an order, which it deems neces- 
sary, for protecting the interests of all the persons who have not joined in the application 
for execution. But such an order can be only for the benefit of the decree-holders 
who have not joined in the application for execution. Under that rule the Court may 
allow execution of the whole decree on terms, but it cannot compel one or more of the 
joint decree-holders to levy execution for a fraction of the decree. Nor can the Court 
at the instance of the judgment-debtor be asked to decide a dispute between the decree- 
holders inter se. If after payment to one of the joint decree-holders it is contended that 
there has been a satisfaction of the decree to the extent of the share of the decree-holder 
receiving the payment, the judgment-debtor raises a question not between the parties 
io the suit or other representatives arrayed on opposite sides but substantially .raises a 
LBR.—58 
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dispute between the parties arrayed on the same side. The executing Court is not compe- 
tent to decide such a dispute, because it is a question which is essentially foreign to the 


inque ee oor Nn dehy angna E e al ge tre Dad 
er a joint decree when the decree bas not made any such provision. If the executing 
Gourt ape to Amadi eges en gaui ang dora po pra roceed to make the eng enger 
it would in effect be de a suit for partition between, the joint decree-holders 

reference to the property, eia is the Tuc ee of the decree primarily, and inci- 
dentally with regard to other property held join! ved on the same tenure or relationship 
as the property which is the subject-matter of the 


In our opinion, the view taken by Mr. Justice Shah is correct. The essence 
of the matter is that the decree sought to be executed is a joint decree and has 
to be executed as such. If the shares of the decree-holders are apparent on the 
face of the decree either expressly or by necessary implication, it is not strictly 
speaking a joint decree. In such a case, as Mr. Justice Shah has pointed out, 
each decree-holder can take out execution in respect of his own share. But 
where the shares of the respective decree-holders are not apparent on the face of 
the decree, either expressly or by necessary implication, the decree: which is 
sought to be executed is a joint decree, and the judgment-debtors must render 
satisfaction to the whole body of the decree-holders. Where one of the decree- 
holders is authorised to receive payment on behalf of all, the payment to him 
is obviously payment to the whole body of the decree-holders. But save in such 
eases, satisfaction must be rendered to the whole body of the judgment-creditors. 
Mr. Kavalekar sought to rely upon the provisions of O. XXI, r. 15, under 
whieh one of the several deereé-holders 18 permitted to seek execution of the 
whole decree for the benefit of all, and the Court is required to make such orders 
as it deems necessary for protecting the interests of the persons who have not 
joined in the application. He suggested that the Court in the present case 
should, under sub-r. (2) of r. 15 of O. X XI, make an order protecting the in- 
terests of Manoranjan by holding that the decree has been satisfied to the ex- 
tent of Manoranjan’s share by receiving payment to the extent of Rs. 23,914. 
In our opinion, this is a wrong construction of O, X XI, r. 15. The Court is re- 
quired to make such orders as it deems necessary for protecting the interests of 
deeree-holders who have not joined in the application, if execution of the whole 
deeree is sought (and is allowed for the benefit.of them all) by one or more of 
the joint deeree-holders. Normally, a joint decree must be executed by all the 
deeree-holders. A special exception has been made under O. XXI, r. 15, per- 
mitting one or more joint decree-holders to seek execution of the decree. But 
in such a case, the execution must be of the whole decree and for the benefit of 
all Even then a discretion is left to the Court whether to allow such execu- 
tion or not at the instance of one or more of several joint deeree-holders,. But 
if the Court does allow the execution of the whole decree for the benefit of all 
deeree-holders, then the Court is bound to make some provision for protecting 
the interests of the persons who have not joined in the application. The point 
of the rule is that the whole decree is allowed to be executed for the benefit of 
them all at the instance of one or more of several joint decree-holders. If the 
whole decree is allowed to be executed for the benefit of them all, the Court has 
to make orders for protecting the interests of those who have not joined in the 
application. This it can do by taking security in respect of what is roughly 
computed to be the share of the decree-holders who havé not joined in the appli- 
eation. But what Mr. Kavalekar asks us to do in this case is not to allow plain- 
tiffs Nos. 1A and 1B to execute the whole decree, but to compel them to seek 
execution only in respect of their own share, which is quite contrary to what 
is contemplated under O. XXI, r. 15. An order for. protecting the interests of 
the persons not joining in the application for the execution of the decree can 
be made only when the decree as a whole is permitted to be executed for the 
benefit of all; and so far as we can see, O. XXI, r. 15, does.not eontemplate 
splitting up of a joint decree into one in favour, of individual decree-holders in 
respect of their own shares. Such a procedure would. mean permitting an 
executing Court to go behind the decree as such, 
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Mr. Justice Shah has also taken the view that ascertaining the respective 
shares of the decree-holders in a joint decree is foreign to the nature of execu- 
tion proceedings. In our opinion, this view is correct. Mr. Kavalekar sought 
to rely on the provisions of s. 47 of the Civil Procedure Code which defines what 
questions could be determined by the Court executing a decree. The executing 
Court has to decide, under that section, all questions relating to the execution, 
discharge or satisfaction of the decree. In asking the Court to ascertain what 
the respective shares of joint decree-holders in a particular decree are, the Court 
in effect is asked to determine the rights of the parties as in a partition suit bet- 
ween the joint deeree-holders. It is true that, incidentally, determination of 
guch a question would be a point in relation to the execution, discharge or satis- 
faction of a decree. But primarily, the Court is asked to ascertain the rights 
of the respective joint decree-holders in the decree itself. In our opinion, Mr. 
Justice Shah is right in saying that such a procedure would in effect amount to 
deciding ‘‘a suit for partition between joint decree-holders with reference to 
the property in the suit which is the subject-matter of the decree primarily, and 
incidentally with regard to the other property held jointly on the same tenure 
or relationship as the property which is the subject-matter of the decree.’’ 

One can easily see what difficulties would arise if any other view was taken. 
Supposing in the present case the judgment-debtors were solvent only to the 
extent of about Rs. 22,000, would it be right to permit them to pay the whole 
amount to one decree-holder of their choice and then contend that the decree 
should be held to be satisfied with respect to that decree-holder’s share and that 
the other decree-holders should be compelled to seek execution in respect of 
their own shares when the defendants have nothing whatever in their posses- 
sion to satisfy that decree with. The Rs. 22,000 should be available to all the 
decree-holders, and it should not be within the competence of a judgment-debtor 
to select any one of the joint decree-holders with whom he may be in collusion 
to satisfy him alone and leave the other decree-holders to whistle for their own 
money. Again, it would be quite wrong to ascertain the respective shares of 
the decree-holders in the darkhast itself. If a partition snit were to be brought 
as between the decree-holders, the decree would undoubtedly be a joint asset 
which would be a subject-matter of a division. In a partition suit, every per- 
son does not get his own share in each bit of the joint property. In an equit- 
able partition, the rights and liabilities of all the persons seeking partition have 
got to be determined. It may turn out, for instance, in this case that Mano- 
ranjan has received credit for his share of the family property in some other 
way with the result that his share in the decree could be deemed to be 
satisfied in ‘that manner. Under such circumstances, Manoranjan would not 
be entitled to get any share in the proceeds of the decree. In a partition suit 
all the rights and liabilities of the parties are determined and then an equitable 
partition is made. It would not be right to allow one of the decree-holders to 
get his share in the decree irrespective of what his other rights and liabilities 
may be in respect of the whole of the property belonging to the family. Yet 
this is what Mr. Kavalekar asks us to do in this case by saying that Manoranjan’s 
share in the decree should be deemed to be satisfied and that plaintiffs Nos. 1A 
and 1B should be allowed to execute the decree only in respect of their own 
share. We are, therefore, of the opinion that the view taken by Mr. Justice Shah 
is correct, viz. that payment to Manoranjan who was one of the joint decree- 
holders could not be regarded as being a pro tanto satisfaction even in respect 
of his own share in the decree and that the remaining decree-holders Manekbai 
and Chandrashekhar are entitled to execute the whole decree. It is true that 
this view may result in double payment having to be made by the judgment- 
debtors, but for that they have no one else to thank except themselves, and if 
they have to make such double payment, they may be in a position to recover 
from Manoranjan the amount which they wrongly paid to him. 

There is no reported authority of our own Court on the point which we have 
to consider. But Mr. Kavalekar has invited our attention to several decisions 
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of other High Courts in support of his contention that the payment to one of 
the joint decree-holders should be regarded as a pro tanto satisfaction of at 
least that decree-holder’s share in the joint decree, so that the other decree- 
holders ean execute the decree only in respect of their own share. There have 
been two decisions of the Allahabad High Court to whieh our attention was in- 
vited by Mr. Kavalekar. In Tamman Singh v. Lachhmin Kunwari! it was 
held that 

*One of the two joint holders of a decree under s. 88 of the Transfer of Property Act 
cannot alone certify satisfaction of the whole decree so as to bind the other decree-holder, 
though he may certify satisfaction in respect of his own interest therein.” 

Where one of such deeree-holders purported to certify satisfaction of the whole 
deeree, it was held 

“|... that the other decree-bolder, who had refused io recognise the certificate, was 
entitled to obtain an order absolute for sale of the mortgaged property in respect of his 
own share of the mortgage debt.” ` 

It appears, however, from the judgment that there was no dispute in that case 
as to the extent of the shares of the two decree-holders. Where there is no 
dispute as regards the respective shares of the joint decree-holders, and where 
such shares are apparent on the face of the decree, then there would be no ob- 
jeetion to satisfaction being entered in respect of the shares of the individual 
decree-holders, and the deeree-holder whose share in the decree was not satisfied 
could proceed to execute the decree in respect of his own share. This case, 
therefore, is no authority for the proposition that payment to one of the joint 
decree-holders necessarily amounts to a pro tanto discharge of his own share 
in the joint decree, so that the other decree-holders could be compelled to seek 
execution only in respect of their own share. In Umrao Beg v. Mukhtar Beg? 
15 plaintiffs obtained a decree against one defendant in respect of the costs. 
The defendant paid the whole amount of the costs awarded to one of the plain- 
tiffs who was his sister and she certified to the Court that she had received the 
full amount of the costs awarded. On an application being made by the re- 
maining plaintiffs for the execution of the entire decree for costs, it was held 
that the payment of the full amount of the costs to one only of the joint decree- 
holders and the certifying of such payment to the Court was no defence to the 
application of the remaining plaintiffs, which was granted to the extent of their 
share of the costs. In the course of the judgment it, was observed (p. 402): 

*" , . . It also follows that no one of the decree-holders is competent to grant full 
discharge of the decree out of court, or to certify to the court complete satisfaction of the 
decree, without the concurrence of all the decree-holders. So the decision of the 
court below is correct. If the judgment-debtor has really paid the entire amount of the 
decree to his sister, but has done so with the obvious intention of evading the provisions 
of order XXI, rule 15, of the Code of Civil Procedure, he must take the consequences if 
the result is in fact to compel him to pay the whole amount of the decree, or any part 
thereof, twice over." : 

These observations are in consonance with the view which we take. But the 
learned Judges then went on to state as follows (p. 402) : 


* ... We have no doubt that this is a wide discretion and that the court, so long as it 
insists upon payment of the entire amount of the decree by the judgment-debtor, has 
authority to make such adjustment of the rights of the decree-holders inter se as it may 
think equitable and proper. Those rights, however, are the rights under the decree. In 
the present instance the court below seems to have assumed that if there be a decree in 
favour of a large number of plaintiffs, it must be understood that they are entitled to 
divide the money amongst themselves per capita . . .. We think, however, that the court, 
without going behind the terms of the decree, or entering into any question which, if it 
was to be litigated at all as between the plaintiffs, should have been adjudicated upon 
prior to the passing of the decree and not after, is nevertheless entitled for the purposes 
of Order XXI, rule 15, of the Code of Civil Procedure to examine the pleadings and to 
inform itself as to the precise position of the plaintiff as they came into court. 


It would thus appear that their Lordships of the Allahabad High Court held (1) 
that the executing Court could not go behind the terms of the decree and (2) 
that it eould not enter into any question whieh, if it was to be litigated at all 


l (1904) LL.R. 26 AIL 318. . 2 (1923) ILR. 45 All. 401. 
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as between the plaintiffs, should have been adjudicated upon earlier. The im- 
plieation therefore is that an exeeuting Court eannot launeh upon an inquiry to 
find out what the respective shares of the various deeree-holders are, but it can 
examine the pleadings to ascertain the precise position of the plaintiffs as they 
eame into Court. This ease, therefore, also does not support the proposition 
of Mr. Kavalekar that an executing Court should embark upon an examination 
of the rights of the respective decree-holders in a joint deeree and then enter 
satisfaction to the extent of the payment received by one of the decree-holders 
in respect of his own share in the decree. Thus, both the Allahabad cases 
appear to have been decided on their own facts and do not appear to support 
the view for which Mr. Kavalekar has contended. 

Two eases of the Patna High Court have been brought to our notice. In 
Sadho Saran Pandey v. Mt. Subhadra! is was held that 

"It js not open to one of two joint holders of a decree to certify satisfaction of the 
whole decree so as to bind the other decree-holders 
There ean be no doubt about this proposition, But the learned Judges also 
went on to say that ‘‘a joint decree-holder may certify satisfaction in respect 
of his own interest therein." It appears, however, that that decree-holder’s 
interest therein was either apparent on the face of the decree or was not dis- 
puted. This is brought out in the other case of the Patna High Court, viz. 
Kumaid Kumar Singh v. Amar Nath Singh? The learned Chief Justice, in 
referring to the earlier case, pointed out that in that case the two ladies had 
separate shares in the decree. He observed (p. 327): 

“The fact that Subhadra Kuar was entitled to sanie the decree for her share shows 

that she had a definite and separate share in the decree. No member of a joint family 
can execute for his share of a decree held by the joint family.” 
He also referred to the view consistently taken by the Madras High Court that 
a payment of the amount of a decree to one of a number of joint decree-holders 
cannot be treated as satisfaction of the decree even in part, unless it is ad- 
mitted by the other decree-holders or unless it is proved that he and the others 
to whom the money was due owned separate and definite shares in the joint 
decree. Where the joint decree is owned by a joint family, then payment to 
one of the members will not operate as satisfaction wholly or in part of the de- 
cree or of the share of that particular member in the decree. This view of the 
Patna High Court supports the view we have taken in the present case. 

We have been referred to several decisions of the Madras High Court. The 
earliest decision is Sultan Moideen v. Savalayammal.? There one of the two 
joint decree-holders applied for execution of the decree to the full amount. It 
appeared that the other decree-holder had received a certain sum from the judg- 
ment-debtor on account of the decree out of Court, but this payment had not 
bere certified. It was held 

. that the payment was valid only to the extent of the share to which the ee was 
EE Te and that this share having been ascertained and credit given for it, the decree 
should be ,executed in favour of the present applicant for the balance.” 
A direction was accordingly issued to the District Judge to ascertain what was 
the share due to the person to whom payment had been made by the defendant. 
The judgment of the Court is a very short one, and it does not appear that the 
question whether the shares could be ascertained in execution was either raised 
before the Court or deeided by the learned Judges. 


The next ease to which our attention was invited was the full bench decision 
of the Madras High Court in Periasami v. Krishna Ayyan.^ The point re- 
ferred to the full bench was this (p. 432): 

"When there are two or more joint decree-holders, and the execution of the decree 


is barred by limitation as against one or more of them, whether one who is not so barred 
e t minority can execute the decree for the benefit of all or, if not, for hls own 


alone?" 
1 [1925] ALR. Pat. 822. 3 (1892) LL.R. 15 Mad. 343. 
2 (1942) ILR. 21 Pat. 322. 4 (1902) LL.R. 25 Mad. 431, F.» n 
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The point, therefore, that came before the learned Judges was one of limitation. 
But the observations of the learned Chief Justiee at page 437 lend support to 
the view that we take. He says: 

"In the present case the decree was a joint decree and it seems to me that it is no 
longer executable as a joint decree, and I see no reason for holding that, although it is 
not executable as a joint decree, it is executable quoad the interest of one of the decree- 
holders, that is as a decree under which the interests of the joint decree-holders have 
become severed.” 
lt is thus clear that if a decree could not be executed as a joint decree, as was 
the case before the learned Judges,—because the execution against some of the 
decree-holders was barred by limitation—it could not be executed as if the in- 
teresta of the joint deeree-holders were severed and that therefore one of the 
joint decree-holders who was a minor could not be allowed to execute the decree 
in respect of his own share. When the execution of the decree as a joint decree 
becomes impossible, then it cannot be allowed to be executed as if the interests 
of the joint decree-holders had become severed. This decision supports the view 
that we take that a joint decree must be executed as a joint decree and not as if 
it was a separate decree with regard to the respective shares of the joint decree- 
holders. Mr. Justice Bhashyam Ayyangar who delivered a separate judgment 
in that case also lays down the general principle at page 441 of the Report that 
“‘nayment to one cannot operate as a discharge of the decretal debt of the joint 
decree-holders, unleas such person is authorised by the others to accept such 
payment in entire or partial satisfaction of the decree." We think that this 
full bench decision of the Madras High Court supports the view that we take. 
The case of Gurusamy Goundan v. Kivanmalai Goundan! does not really touch 
the point which is at issue before us. It only lays down that under O. XXI, 
r. 15, one decree-holder can file an application for execution of the whole de- 
eree, and the Court in such a ease is entitled to hear what the other decree- 
holders have to say, and if they say that the application of their fellow decree- 
holder is & fraud, there is nothing to prevent the Court from disallowing ihe 
execution. In V. N. Muthuswamy v. V. S. Narasimha? it was held that 

. One of the joint decree-holders, .. . cannot give a valid discharge by receiving the 
decree amount out of Court without the concurrence of the other decree-holders.” 
There can be no disagreement with this proposition. The learned Judges 
further held that if there are two or more decree-holders, payment must be 
made to all. But this case also does not decide the point as to whether such 
payment operates as a pro tanto discharge of the share in the decree of that 
deeree-holder who receives payment. In Hanumanthappa v. Seethayya and 
Co.? there was a decree in favour of a firm. Payment was made out of Court 
to one partner-deeree-holder, and it was held that it binds the other partner- 
deeree-holders provided that the other partner-deeree-holders are at liberty to 
establish special circumstances why such payment should not bind them. The 
learned Judges held that : 

** , . . if before the of the decree one of the partners, r t 
debt “which is the eA of the suit, can ve ners | Aone S birding on s ae 
Other Puesnberg af the fume logically hore [b mo reum why he canst do so after the 
passing of the decree." 

E the eourse of the judgment they observed that 

. When the decree is merely in favour of two or more decree-holders without any- 
du more appearing on its face, it is necessary to insist upon proof of special agency 
conferring the right to receive the decree amount on one of them. But when on the face 
of the decree it appears that the decree is in favour of the firm, that is, in favour of all 
the partners as such, it is reasonable to imply that the decree itself declares the rights 
which the partners would have under the general law." 
That case merely lays down the proposition that payment to an agent on behalf 
of all the joint decree-holders is payment to them. This case, therefore, does not 
establish the proposition advanced by Mr. Kavalekar. 


1 a4] LL.R. 56 Mad. 316. 3 [1949] ALR. Mad. 790, r.b. 
2 [1934] AIR. Mad. 380. 
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On the other hand, there is one decision of the Madras High Court which is 
directly in point and which criticises the view taken in Sultan Moideen 
v. Savalayammal!. That case is Ptichakkuttiya Pillai v. Doraiswam 
Moopanar?. At page 288, the learned Judge says:— 

"In Sultan Moideen v. Savalayammal, it was held that where payment has been made 
to one of two joint decree-holders that payment was valid to the extent of the shnre to 
which the payee was entitled, and therefore an enquiry was ordered as to the extent of 
that share. ieee E is certainly not in conformity with the leter cases quoted above. 
I consider that I must follow the later cases and hold that the payment is not valid a 
un the lst plaintiff. The decree had to be executed as a joint decree or not at all. 

e of any portion of the debt could only be given by one who could give it 
Ms all joint decree-holders, and the Ist plaintiff could not do that because the 
so far ea the miner plaintiffs were concerned was not valid ia law et all Hence I must 
hold that the decree has not been at all satisfied.” 
It would thus appear that the current of the decisions of the Madras High Court 
is, as pointed out by the learned Chief Justice in Kumatd Kumar Singh v. Amar 
Nath Singh?, in favour of the view that payment to one of the joint decree- 
holders does not amount even to a pro tanto satisfaction of the share of that 
deeree-holder in the decree. A 

So far as the Caleutta High Court is concerned, the earliest decision to which 
our attention has been invited is Tarruck Chunder Bhuttacharjee v. Divendro 
Nath Sanyal^. In that case on an application for exeeution for the full amount 
due under a deeree by some of several joint deeree-holders, the judgment-deb- 
tor objected to execution being granted for the full amount of the decree on 
the ground that he had already paid off a large portion of the money due under 
the decree to B, one of the joint decree-helders. The payment was made out of 
Court, but B who claimed to be entitled to a 124 annas share in the decree 
certified the payment in the manner prescribed by s. 258 of the Civil Procedure 
Code of 1882, and represented that his claim had been satisfied in full The 
other joint deeree-holders denied B's right to the 124 annas share claimed by 
him, and refused to recognise the payment said to have been made to him. The 
lower Court disallowed the objection, and granted execution for the full amount 
of the decree. It was held by the Uie Court that 

the Court ought not to recognise p ents made out of Court, unless made and 
cades for. the benefit of all the [oit ecree- holders of any portion of the decree in 
excess of that to which the decree-holder so paid is undisputedly entitled." 
Tt was also held that 

. a Judgment-debtor is entitled to credit for any sum paid bona fide to one of several 
tdt decree-holders and duly certifled to the Court by the latter, and that the other 
joint decree-holders cannot execute the decree for more than their own share." 
The High Court thought that the lower Court was wrong in wholly ignoring 
the payment certified by the deeree-holder B, and that the lower Court should 
have determined, first, whether the payment to B was a fraud on the other joint 
decree-holders, and secondly, what amount the latter were entitled to have out 
of the whole decree, the latter being.the main question between the applicants 
for execution and the judgment-debtor, and as such clearly within the scope 
of s. 244 of the Civil Procedure Code. As has been pointed out by Mr. Justice 
Shah in his analysis of this judgment, the case really is an authority for the 
proposition that where the payment is certified by one decree-holder for the 
benefit of all, and when there is no dispute about what the share of that decree- 
holder is, then the payment would amount to a pro tanto satisfaction of the 
share of that decree-holder, and the other decree-holders cannot execute the 
decree for more than their own share. Neither of these pre-requisites is present 
in this case. The payment made to Manoranjan has not been certified as being 
for the benefit of all. Secondly, Manoranjan is not undisputedly entitled to 
any particular share in the decree. After having laid down the proposition 
quoted above, the learned Judges have examined some of the earlier cases of 
that Court and have come to the following conclusion (p. 836) : 


1 (1892) LLR. 15 Mad. 343. 3 (1942) ILR. 21 Pat. 322. 
2 [1925] ALR. Mad. 230. 4 (1883) ILR. 9 Cal, 831, 
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“The decided cases, therefore, do seem to establish this, that a 388 gment-debtor is 
entitled to credit for any mon pod bona fide to one of geveral Joint decree-holders, and 
duly certified to the Court by latter; and that the other joint-creditor cannot execute 
the decree for more than their own share 
With respect, we think that this proposition is somewhat contrary to what they 
themselves have laid down in the earlier part of the judgment. Mere bona fide 
payment to one of the several joint decree-holdera and duly certified to the 
Court by him is not suffleient unless that payment is made for the benefit of all 
the joint decree-holders. Secondly, the other joint creditors can execute the 
decree for more than their own share only if there is no dispute as regards the 
respective shares of the deeree-holders. We think that the proposition which is 
laid down by the learned Judges at page 836 is much wider than what they in- 
tended themselves to lay down in their observations in the earlier part of the 
judgment. The learned Judges also seem to have had some difficulty in decid- 
ing whether the question as to what the shares of the various deeree-holders are 
could be decided in execution. At page 837 they observed: 

$ adus eek Rage ee A a Perea Bonar Pell and i on 
decree-holders; and as such may not be one which the Court should decide in the exe- 
cution . But it is not necessary to decide whether the Court has jurisdiction 
to decide the point as between the decree-holder; for it is epis ae i also a question, and 
the main question, between the applicants for execution &nd the judgment-debtors: 
and as such it clearly comes within the scope of s. 244 
With respect we think that it is mainly a question between the joint deeree- 
holders as such, although it may incidentally affect the question of the execu- 
tion of the decree against the judgment-debtor. What the Court is asked to 
do in such cases is to ascertain the respective shares of the joint decree-holders 
in a decree and on such shares being ascertained to consider how far the execut- 
ing joint decree-holders are entitled to maintain the application for executing 
the whole decree. It is, therefore, primarily a question of ascertaining the shares 
of the joint decree-holders and incidentally a question relating to the execu- 
tion of the decree. The other case of the Caleutta High Court to which our 
attention was invited is Surendra Kumar v, Abhay Kumar Das’. It was held 
in that case: 

“When there is a joint decree payment to one decree-holder does not amount to an 

acquittance by all the decree-holders. So where a joint decree for costs does not specify 
shares of the decree-holder inter se and the judgment-debtor pays some amount to some 
decree-holders out of thed court the erte ee shore of by others for entire amount is not main- 
tainable. The Court shoul of the dearee-holders in execution pro- 
ceedings, and the ied se receiving more than their due share of the decretal 
amount cannot certify the amount in excess and the puras poe is not protected in 
respect of excess pald." 
The judgment purports to follow the decisions in Tarruck Chunder Bhutta- 
charjee v. Divendro Nath Sanyal and Umrao Beg v. Mukhtar Beg. But as 
we have pointed out, the observations in Tarruck Chunder Bhuttacharjee v. 
Divendro Nath Sanyal do not necessarily support the conclusion arrived at by 
the learned Judges, and the case of Umrao Beg v. Mukhtar Beg was decided on 
its own facts, inasmuch as it was a partition suit, and the shares of the respec- 
tive decree-holders were ascertained from the pleadings without undertaking 
an independent enquiry for the purpose of ascertaining those shares. With 
respect, we are not in agreement with the view taken and the order passed | in 
Surendra Kumar v. Abhay Kumar Das. 

Our attention was next invited to a decision of the Nagpur High Court in 
Fatmabi v. Tukabai?. That case only lays down that a payment made to one 
decree-holder is not binding on the other joint decree-holders. The case does 
not touch the point as to whether such payment is a good discharge in respect 
of the share of that decree-holder who receives payment, so that the other decree- 
holders can maintain the darkhast only in respect of their own share. 

Mr. Kavalekar then referred to a judgment of a single Judge of the Lahore 
High Court in Kaka Ram v. Haveli Ram’. It was held therein as follows: 

1 Had AIR. Cal. 78. 3 [1930] AIR. Lah. 814. 


2 [1945] Nag. 242. : " 
am 
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"Where shares of the decree-holders are not specified in the decree but are not 

incapable of being determined, payment to one decree-holder gives a valid discharge 
to the extent of the share of the decree-holder to whom payment is made, and it is open 
to the judgment-debtor to show that the decree has been adjusted in ide or in part to 
the satisfaction of the decree-holder." 
This decision purports to follow the decisions in Sultan Moideen v. Savalayam- 
mal and Tamman Singh v. Lachhmin Kwunwari'. As I have said in discussing 
these two cases, the decision in Sultan Moideen v. Savalayammal is not in con- 
sonanee with all the subsequent decisions of the Madras High Court and has 
been criticised in Pitchakkuttiya v. Doraiswami. The decision in Tamman 
Singh v. Lachhmin Kunwari was on its own facta as there was no dispute as 
regards the extent of the shares of the two decree-holders. Even the learned 
Judge in the Lahore case (Kaka Ram v. Haveli Ram) allowed the execution to 
proceed because he thought, ‘‘there may be really no dispute between the joint 
deeree-holders as regards their respective shares’’ and in directing further en- 
quiry he ordered the lower Court to find out ''if there was any objection on 
the part of Tara Chand to the payment being received by Haveli Ram in respect 
of his own share, and the decree being regarded as being satisfied to the extent 
of Haveli Ram's share." The question whether, if there is a dispute, the dis- 
pute can be resolved by proceedings in execution was not considered. We do 
not, therefore, think that this authority is really in support of the proposition 
advanced by Mr. Kavalekar. 

Mr. Chitale for the respondent has invited our attention to the decision of the 
Judicial Commissioner of Peshawar in Kartar Singh v. Gurdial Singh?. It 
was held therein that 

Order 21, Rr. 1, 2 and 15 indicate the intention of the Legislature that the execution 
Court should keep an eye on the way the decree is satisfied and that in the case of a joint 
decree the interests of all the decree-holders should be protected e execution Judge. 
It follows that a joint decree-holder cannot give a discharge for decretal amount to 
the detriment and without the knowledge of the other decree-holders: ... 

The word ‘decree-holder’ in O. 21, r. 1, although in singular means, 'all the decree- 
holders jointly when there are more than one. In the case of joint decree-holders when 
there is no specification of shares in the decree, e decree-holder cannot separately 
settle up with the judgment-debtor even so far as his share of the decree is conce 


In the eourse of the judgment, the learned Judieial Commissioner observed that 
59 

£P. . dt a be opening the door to fraud to allow a joint decree-holder to give a discharge 

even to the extent of his own share.’ 

This judgment, therefore, supports the view which we take. 

In the result, therefore, our view is supported by the decisions of the Patna 
High Court; the decisions of the Allahabad High Court can be distinguished ; 
the general trend of the decisions of the Madras High Court is in favour of the 
view we take; the only decision of the Madras High Court which seems to take 
& contrary view, viz. Sultan Moideen v. Savalayammal, is not in conformity 
with the later decisions of that Court, as pointed out in Pitchakkuttiya v. Dorai- 
swami. The two Calcutta decisions appear to take a different view.. The de- 
cision of the Nagpur High Court in Fatmabi v. Tukabat does not consider the 
question at issue, nor does the decision of the Lahore High Court in Kaka Ram 
v. Haveli Ram. The decision of the Judicial Commissioner of Peshawar in 
Kartar Singh v. Gurdial Singh supports the view we take. 

We are, therefore, in agreement with the view of Mr. Justice Shah that pay- 
ment to one of the several joint decree-holders cannot be recognised as & pay- 
ment to all (unless he is authorised to receive such payment on behalf of all), 
and does not amount to a pro tanto satisfaction even to the extent of what is re- 
garded to be the share in the deeree of the decree-holder who receives payment. 
It is, therefore, not correct to say that the remaining decree-holders can main- 
tain the darkhast only to the extent of their own shares in the decree. 

The regult, therefore, is that we confirm the order of Mr. Justice Shah in First 
Appeal No. 284 of 1949 and dismiss this letters patent appeal with costs. 

Appeal dismissed. 


1 (1904) LLR. 26 All. 318. 2 [1942] AIR. Pesh. 58, 
eazy 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


BATUK K. VYAS v. SURAT BOROUGH MUNICIPALITY.* 
Industrial Disputes Act (XIV of 1947), Secs. 33, 33A—Workman dismissed pending dispute 
before Industrial Tribunal, without Tribunal’s permission—Application by workman 
to Tribunal under s, 334-—-Award by Tribunal. holding dismissal justified —Compe- 
tency of Tribunal to decide substantive dispute between employer and. employee. 

The jurisdiction of the Industrial Tribunal is not limited merely to consider 
the question of the contravention of s. 33 of the Industrial Disputes Act, 1947, but it 
is competent to decide on the substantive dispute between the employer and' the 
workman with regard to the change in the conditions of service or the discharge of 
the employee by the employer. 

The mere fact that two views are possible on a question of law does not make 
the decision of a Tribunal with jurisdiction bad on the ground that it has erred in law '- 
and the error is apparent on the face of the record. Only that error will be corrected | 
by the High Court which is clearly apparent on the face of the record and which 
does not become apparent only by a process of examination or argument. 

Oxe Batuk K. Vyas (petitioner) was employed as a temporary employee of 
the Surat Borough Municipality in the post of a Leakage Inspector since 
November 4, 1949. The petitioner was one of.the parties concerned in a dis- 
pute between the Municipality and its workers which was referred to the In- 
dustrial Tribunal on May 15, 1950. "The petitioner contested the Rander Muni- 
cipal elections and the Municipality called upon him either to withdraw his 
candidature or to resign from Municipal service. Thereafter the Standing 
Committee of the Municipality passed the following resolution on February 28, 
1951 :— ; i 

“Having regard to r. 158 of the Surat Municipal Rules it is hereby resolved that Mr. 
Batuk K. Vyas be discharged forthwith from Surat Munici service for his failure to 
comply with the provisions of r. 17 (4) of the Conduct Discipline Rules framed by 
this Municipality." i 

The Municipality without applying for written permission of the Industrial 
Tribunal before whom a dispute was pending, as required under s. 33 of the 
Industrial Disputes Act, 1947, discharged the petitioner from Municipal service 
on February 24, 1951. 

The petitioner made an application to the Industrial Tribunal under s. 33A 
of the Aet, to set aside the order of diseharge of the Municipality and for his 
reinstatement in his original post. On May 11, 1951, the Industrial Tribunal 
made its award holding that the Municipality was justified in discharging the 
petitioner from serviee. ; 

On appeal the Labour Appellate Tribunal upheld the decision of the Labour 
Tribunal and dismissed the appeal, observing as follows :— 

“Mr. Phadke on behalf'of the employee has urged before us that since it has been 
admitted that the discharge had been made in contravention of s. 83, the only order that 
could be passed on an application under s. 33A was an order for reinstatement, and that 
the Tribunal could not and should not apply its mind to the propriety or justification of 
the discharge. We are unable to accept any such limitation. In the case of the Seram- 
pore Belting Mazdoor Union and Serampore Belting Co., Ltd, the scope and effect of 
enquiry under s. 33A was considered by the Calcutta bench of the Labour Appellate 
Tribunal of India (IX L. L. J. 341). It was there observed: 'Sectlon 33A of the Act has 
conferred a right on the aggrieved workmen to have at their instance the dispute regard- 
ing change of conditions of service or their discharge or punishment whether by 
dismissal or otherwise during the pendency of the proceedings mentioned under s. 33 
adjudicated upon by approaching the Tribunal direct without the intervention of Gov- 
ernment. The remedy regarding prosecution under s. 31 has been left untouched. Thus 
by the introduction of s. 33A, two objects have been attained, namely, (1) avoidance of 
multiplicity of p i and (2) a more speedy determination of the disputes. The 
&cope of tbe uiry under s. 33A would be the same as it would have been before the 


Tribunal in action. If the fact of contravennon o s. 33 is | A AE T 
that would raise a preliminary issue, preliminary issue is deci [~ 
Coe of the employee a further enquiry into the dispute can be proceeded with. It fol- 


*Decided, June 17, 1952. Civil Application No. 124 of 1952. 
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lows that the scope of this further enquiry is to be different and distinct from the enquiry 
necessary for the determination of the preliminary issue, and so must necessarily be in 
respect of the merits of the challenged act of the employer. We, therefore, see no good 
reason for the adoption of the view that s. 33A only defines the procedure to be follow- 
ed by the Tribunal in enquiring into the complaint and that enquiry would be only to 
see if s. 33 had been contravened’.” 

The petitioner applied to the High Court for a writ of prerogative to set right 
the decision of the Tribunals which he contended was without jurisdiction. 


The petition was heard. 


N. V. Phadke, with M. V. Paranjape, for the petitioner. 

M. P. Amin, Advocate General, with Little & Co., for opponent No. 1. 
M. W. Pradhan, for opponent No. 2. 

I. C. Bhatt, and K. D. Desai, for opponent No. 3. 


CHAGLA C.J. This is a petition by a dismissed employee of the Surat Munici- 
pal Borough complaining that the decision given by the Industrial Tribunal 
and the Labour Appellate Tribunal was without jurisdiction and asking us to 
set right that decision by a prerogative writ. The facts briefly are that the 
petitioner joined the Surat Municipal Borough on November 4, 1949. There 
was a dispute between the Municipality and its workmen which was referred 
to the Industrial Tribunal on May 15, 1950. While that dispute was pending 
before the Tribunal, the Surat Municipal Borough dismissed the petitioner. 
An application was made by the petitioner under s. 33A to the Tribunal com- 
plaining against his dismissal by the Surat Municipal Borough. The Tribunal 
came to the conclusion that the Surat Municipal Borough was justified in ter- 
minating the services of the petitioner. There was an appeal to the Labour 
Appellate Tribunal and the Labour Appellate Tribunal upheld the decision of 
the Industrial Tribunal. 

A very able argument has been advanced before us by Mr. Phadke as to the 
scope and extent of the inquiry contemplated by s. 833A before the Labour Appel- 
late Tribunal. Section 33 of the Act prohibits an employer from altering to the 
prejudice of the workmen concerned in any pending dispute the conditions of 
service applicable to them immediately before the commencement of such pro- 
ceeding, and also prohibits him from discharging or punishing, whether by dis- 
missal or otherwise, any workman concerned in such dispute; and it is common 
ground that the petitioner was concerned in the pending dispute before the 
Tribunal. Now, this prohibition is not absolute. It would be open to the em- 
ployer to alter the conditions of the workmen to their prejudice or even dis- 
charge or punish them if he obtained the express permission in writing of the 
conciliation officer, Board or Tribunal. If he did not obtain such a sanction 
and he acted to the prejudice of the workmen, a penalty is provided under s. 31 
and the penalty is that any employer who contravenes the provisions of s. 33 
shall be punishable. with imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 
Therefore, reading 88.33 and 31, no difficulty presents itself. The Legislature 
has chosen to protect the rights of workmen pending industrial disputes by pro- 
hibiting the employer from doing anything to their prejudice without the ex- 
press sanction of the conciliation officer, Board or Tribunal before whom there 
is a pending reference. In this particular case it is again common ground that 
the petitioner was discharged by the Surat Municipal Borough without the per- 
mission of that Tribunal and in having done so the Municipal Borough un- 
doubtedly contravened the provisions of.s. 33. It would also appear that by 
doing so it rendered itself liable to be prosecuted and punished under s. 31. 
Then we come to s. 33A, the interpretation of which may suggest certain diffi- 
culties. The headnote of that section is, Special provisign for adjudication as 
to whether conditions of service, etc., changed during pendeney of proceedings", 
and the seetion provides that 

“Where an employer contravenes the provisions of s. 33 ‘during the pendency of 
proceedings before a Tribumal, any employee aggrieved by such contravention, may 


— 
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make a complaint in writing, in the prescribed manner to such "Tribunal and on receipt 
of such complaint that Tribunal shall adjudicate upon the complaint ag if it were a dis- 
pute referred to or pending before it, in accordance with the provisions of this Act and 
shall submit its award to the appropriate Government and the provisions of this Act 


shall apply accordingly.” 

It was under this section that the petitioner made a complaint to the Tribunal 
and it was acting under this section that the Tribunal made its award. The 
contention of Mr. Phadke is that the scope and ambit of an inquiry under this 
section is limited and confined to a mere inquiry as to whether there has been a 
contravention of s. 33. Mr. Phadke says that if the Tribunal comes to the con- 
clusion that the employer contravened the provisions of s. 33, then the only 
award that the Tribunal can make is to restore the status quo either by order- 
ing the reinstatement of the workman if he has been discharged, or by restoring 
the previous conditions of service if those conditions have been altered to his 
prejudice. But Mr. Phadke says that it is not competent to the Tribunal to 
go into the merits of the change made by the employer to the prejudice of the 
workman. Therefore, according to Mr. Phadke the Tribunal acted without 
jurisdiction when it adjudicated upon the question as to whether the employer 
was justified in discharging the petitioner. 

Now, it is necessary to consider what the law was before s. 33A was incor- 
porated into the Industrial Disputes Act. That section was incorporated by 
Act XLVIII of 1950 and before that incorporation s. 33 was the only section 
dealing with a change made by the employer pending a reference. Under the 
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old law, if an employer changed the conditions of service of a workman to his . 


prejudice or discharged him, the workman had no remedy available to him. A 
reference undoubtedly could be made to the Tribunal, but that reference could 
only be made by Government. The workman might move the Government to 
make the reference, but it was left to the discretion of the Government whether 
to make the reference or not. Therefore, under the old law, although the em- 
ployer was liable to be punished for a contravention of s. 33, the workman had 
no remedy in himself to move the Tribunal to adjudicate upon what the em- 
ployer had done to his prejudice. Therefore, s. 33A confers an important right 
upon the workman. He has a right to make a complaint to the Tribunal and 
the Tribunal has been given the right to adjudicate upon the complaint as if 
it were a dispute referred to or pending before it and the Tribunal has been also 
conferred the jurisdiction to submit an award in respect of this dispute to the 
appropriate Government. Therefore, prima facie, it seems clear that the object 
of s. 33A was to avoid a multiplicity of proceedings. Instead of Government 
making an independent reference and calling upon the Tribunal to adjudicate 
upon that reference, a more summary procedure was provided by which the 
workman himself, if he objected to the change or objected to his discharge, could 
go to the Tribunal and ask the Tribunal to adjudicate upon the dispute between 
j and his employer. It seems to us difficult, on the language used by 
s. 38A, to hold that the ambit and scope of the inquiry to be held by the Tri- 
bunal is as limited as Mr. Phadke would suggest. If the intention of the Legis- 
lature was that all that the Tribunal could do under s. 38A was merely to deter- 
mine the simple question as to whether a change to the prejudice of the work- 
man had been brought about by the employer without the express permission in 
writing of the Tribunal, and if that decision was against the employer, the only 
power that the Tribunal had was to restore the status quo, it seems to us that 
the language used by the Legislature in s. 33A would have been very different 
from the language it has actually used. The very fact that the Legislature 
treats the complaint as if it were a dispute referred to or pending before it, 
goes to show that the jurisdiction of the Tribunal was not limited merely to con- 
sider the question of the contravention of s. 33, but to decide on the substantive 
dispute between the employer and the workman with regard to the change in 
the conditions of service or the discharge of the employee by the employer. 
Reliance has also been placed by Mr. Phadke on the headnote to s. 33A, The 
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headnote is not as unequivoeal as Mr. Phadke would have us believe. But even 
if it were so worded as to support the contention of the petitioner, it obviously 
cannot control or limit the scope and ambit of the inquiry dealt with in the 
section itself. At best the headnote is intended to indieate the drift of the 
section. 

It has been argued with considerable force by Mr. Phadke that if the peti- 
tioner has been discharged in contravention of s. 33, the discharge is illegal 
and an illegal discharge can never be justified and upheld by the Tribunal. 
Mr. Phadke further contends that it is not open to an employer to urge the 
propriety of his action in discharging his workman if his act is prohibited by 
law. Put in that form the argument seems difficult to meet. But when one 
closely analyses that argument, it is clear that it is not tenable. The functions 
of the Tribunal acting under s. 38A in adjudicating upon the dispute and the 
functions of a criminal Court considering the violation of s. 33 are different and 
the two tribunals approach the matter from entirely different aspects. A ceri- 
minal tribunal trying the employer who is prosecuted for violating s. 38 would 
confine itself to the sole question as to whether there was & breaeh of the law. 
If there was a breach of the law, the tribunal would have to proceed to inflict 
the punishment provided by s. 31. The Industrial Tribunal’s functions are 
different and much wider. Apart from the breach of the law under s. 33 for 
which a penalty is provided, the Tribunal would be concerned with the question 
ag to whether on merits the employer was justified in discharging the petitioner 
or changing the conditions of service to his prejudice. Take this very case. 
It is perfectly true that the Surat Municipal Borough discharged the petitioner 
in contravention of s. 33. The Municipal Borough would have no answer if a 
prosecution had been launched against them by Government. But when the 
matter comes before the Tribunal and a complaint is made by the workman 
under s. 33A, the answer given by the Municipal Borough is that although in 
not taking the sanction of the Tribunal it undoubtedly committed a breach of 
the law, it was justified in discharging the petitioner because on the particular 
facts of the case it had the right to discharge him. Now is it suggested that 
when that answer is given by the employer, the Tribunal must confine its atten- 
tion merely to the question of the breach of the law and ignore the answer given 
by the employer on the merits of the case? In our opinion, the object of enacb 
ing s. 33A is not merely to confine the jurisdiction of the Tribunal to the simple 
question of the breach of the law, but to confer upon the Tribunal the wider 
jurisdiction of deciding the merits of the dispute between the employer and 
the workman. 

Now, it is suggested by Mr. Phadke that this interpretation of ours would 
permit the employer to evade the law and would be highly prejudicial to the 
workman. We are conscious of the fact that we are interpreting a statute which 
was intended to confer benefits upon the working classes and the underlying 
principle of all such legislation is that the workman should be protected against 
the employers and therefore we must always hesitate to put any interpretation 
upon labour legislation which is likely to prejudice the rights of workmen. 
But we feel certain that in placing the interpretation that we are doing, we 
are in no way prejudicing the rights of the workmen. Let us consider why 
Mr. Phadke thinks that the rights of the workmen will be prejudiced. What 
Mr. Phadke says is that an employer, hoping that his action would be ultimately 
upheld by the Tribunal, would take the law into his own hand, dismiss an 
employee or alter conditions of his service to his prejudice, without taking the 
sanction of the Tribunal. The answer to this is two-fold. In the first place, 
the employer would run the risk of being prosecuted. In the second case, it is 
difficult to understand why an employer, who could get the sanction of the Tri- 
bunal if his action could ultimately be justified at the hearing, would not do so 
and would, without any reason whatsoever, indulge in violating the law as laid 
down in s. 93. There is one possible prejudice of which we are conscious and 
the possible prejudice is that if the employer were to ask for sanction of 
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the Tribunal before taking action, the Tribunal would have to hear the matter, 
and it is only after the Tribunal has given its decision that the employer could 
act as he intended to act. In this very ease, if the Surat Municipal Borough had 
applied to the Tribunal for sanction for dismissing or discharging the petitioner, 
the Municipal Borough could not have discharged him till after the permission 
had been granted. In other words, ‘the discharge of the petitioner would have 
been postponed for some time and during that period he would have earned 
his salary. But even this prejudice can be obviated by the Tribunal in proper 
cases awarding compensation to the workman when he has been discharged 
without the sanction of the Tribunal. The Tribunal may well say that although 
your action is justified, inasmuch as you did not take the sanction of the Tri- 
‘bunal, inasmuch as you committed a breach of the law, we will penalise you 
and compel you to give compensation to the workman for such period as the 
Tribunal thinks proper. It may be said in fairness to the Industrial Tribunal 
in this case that it did consider the question of compensation and on the facts 
of this particular case it came to the conclusion that no compensation should 
be awarded to the petitioner. AN 

It is then argued by Mr. Phadke that this interpretation of s. 334. would make 
the law discriminatory in favour of the employer and would give him an addi- 
tional right which he did not enjoy before, and the additional right suggested 
is that by violating s. 33 he could get a reference under s. 33A which he would 
otherwise not have had. This seems to us to be a totally wrong approach to 
the purpose for which s. 33A was enacted. It is left to the workman whether 
,to have a reference with regard to the industrial dispute under s. 33A or not. 
It is only if the workman feels that what the employer has done is without 
justification that he would proceed to make-a complaint before the Tribunal, 
and therefore if a reference is brought about and there is an adjudication and 
award, it is at the instance of the workman and not strictly at the instance of 
the employer. Before s. 33A was enacted, as we have already pointed out, the 
employer could have, risking a prosecution, acted to the prejudice of the work- 
man and it was left to the discretion of Government whether to come to the 
relief of the workman or not. Today the position is entirely different. The 
workman can protest against the action of the employer and protest effectively 
by going before the Tribunal and getting the adjudication of the Tribunal upon 
the matters in dispute. Apart from that it is always open to the employer to 
get an adjudication on the question of the change that he proposes to make 
under s. 33 by applying to the Tribunal for permission. It is difficult to under- 
stand why he should prefer a way by which he risks a prosecution and the 
possibility of having to pay compensation to the employee whom he has dis- 
charged or whose conditions of service he has altered to his prejudice. It is 
also difficult to understand why the Tribunal cannot exercise the same jurisdic- 
tion when a complaint is made by the workman, when the Tribunal admittedly 
could go into the same question if the employer had asked for the necessary per- 
mission under s. 33. Therefore, in our opinion, both the Industrial Tribunal 
and the Labour Appellate Tribunal were right when they took the view that 
they had jurisdiction to go into the merits of the dispute between the employer 
and his workmen. 

Mr. Phadke has then attempted to argue that on merits both the Tribunals 
below were in error in holding that the employer was justified in discharging 
the workman. It is clear that on this petition we are only concerned with the 
jurisdiction of the Tribunal. If the Tribunal had jurisdiction, then any deci- 
sion it arrived at with jurisdiction could not be challenged by a writ. What 
is suggested by Mr. Phadke is that there is an error of law apparent on the 
face of the record. It seems that the Surat Municipal Borough acted under r. 
17(4) which had been framed under s. 58 of the Municipal Boroughs Act in dis- 
charging the petitioner. The petitioner wanted to stand and in fact stood for the 
election to the Rander Municipality and according to r. 17(4) framed by the 
Surat Municipal Borough it was not competent to an officer of the Surat Munici- 
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pal Borough to stand for election to any other Municipality, and the contention 
of the petitioner was that r. 17 (4) was ultra vires of the Municipality, and, there- 
fore, in dismissing the petitioner the Municipality acted under an incompetent 
rule. Both the Industrial Tribunal and the Labour Appellate Tribunal took the 
view that r. 17 (4) was intra vires. Mr. Phadke says that r. 17 (4) goes beyond the 
scope of s. 58 of the Act. Tt is dificult to understand how this is an error of 
law apparent on the face of the record. Even assuming that there is force in 
the argument advanced by Mr. Phadke, the mere fact that two views are pos- 
gible on a question of law does not make the decision of a Tribunal with jurisdic- 
tion bad on the ground that it has erred in law and the error is apparent on 
the face of the record. We have had occasion several times to point out that 
only that error will be corrected by this Court which is clearly apparent on the 
face of the record and which does not become apparent only by a process of 
examination or argument. With some hesitation Mr. Phadke has also attempt- 
ed to argue that the decision of the Tribunal with regard to the competency of 
r. 17(4) is a decision as to jurisdiction. It is obviously not, because r. 17(4) has 
nothing to do with the jurisdiction of the Tribunal, but it has something to do 
with the jurisdiction of the Municipality, and the Tribunal was perfectly com- 
petent to decide whether the Municipality was right in dismissing its servant 
under r. 17(4). 


The result is that the petitioner fails. Rule discharged. No order as to 
costs, 


Rule discharged. 


Before the Howble Mr. M. C. Ghagla, Chief Justice, and Mr. Justice Gajendragadkar. 
RAMPRATAP JAIDAYAL v. DOMINION OF INDIA.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), s. 4(1)— 
Constitution of India, art. 14—Expression “the Government" in s. 4(1) whether in- 
cludes Central Government—Whether premises referred to in s. 4(1) must be pre- 
mser of which tenancy created by the Government—Act whether offends against 
art. 


In s. 4 (1) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, the expression “the Government” includes both the Central Government and 
the State Government. : 

When the Legislature uses different expressions in the same statute—and the more 
so in the same section—as far as possible the Court must attribute to the Legislature 
the intention of conveying different meanings by the use of different expressions. 

The first part of s. 4(1) of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, ia sufficiently wide to apply to any premises belonging to the Govern- 
ment and it does not require as a condition that the premises referred to in s. 4(1) 
of the Act must be premises in respect of which tenancy has been created by Govern- 
ment, $ 

What this principle [7th principlet enunciated by Fazl Ali J., in State of Bombay 
v. F. N. Balsara`] emphasises is that there must be a reasonable and just relation to 
the object sought by the Legislature to be attained in the legislation, and that the 

ification must not be without any relationship to that object whatsoever. This 
principle does not lay down that the relationship must be such that it must neces- 
miy advance the object of the legislation quae the class exempted from its 
operation, 

In Ru da Government from the operation of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, the Legislature has not created a class of 
which it could be said that it has no rational connection with the object the Legisla- 
ture wanted to achieve by the Act and, hence the classiflcation is not unreasonable 
and the Act, therefore, does not offend against art. 14 of the Constitution of India. 

State of Bombay v. F. N. Balsara,.* explained. 


*Decided, June 25, 1952. First Appeal  missible, such classification must be based 


No. 937 of 1951, from the decision of K. M. 
Vakil Judge, City Civil Court, Bombay, in 
Suit No. 1753 of 1949. 

fThis principle deduced from Chiranjitlai 
Chowdhuri v. The Union of India, [1950] 
S. C. R. 868, is as follows:— 

“While reasonable classification is per- 


^e 


upon some real and substantial distinction 
bearing a reasonable and just relation to 
the object sought to be attained, and the 
c cation cannot be made arbitrarily 
and without any substantial basis." 

1 (1951) 53 Bom. L.R. 982, s.c. 

2 (1951) 53 Bom, LR. 982, a.c. 


A 
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Fram Nusserwanji Balsara v. State of Bombay; The State of West Bengal v. Anwar 
Al Sarkar and Kathi Raning Rawat v. The State of Saurashtra; referred to. 


RAMPRATAP Jaidayal (defendants) were since 1952 the monthly tenants 
of a flat and garage in a building known as ‘‘Roshera’’ which belonged 
to Tehmina Cawasji Sethna and Shehra Homi Dastur. On: January 27, 1948, 
this building was purchased from its owners by the Government of India to 
accommodate the superior staff of the G. I. P. Railway and the B. B. & C. I. Rly. 

On May 17, 1949, the Government of India served upon the defendants a 
notice to quit their premises in ‘‘Roshera’’, and as the defendants failed to give 
possession, the present suit was filed against them by the Dominion of India 
(plaintiff) on September 7, 1949. i 

The defendants sought protection of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. The defendants contended that under s. 4 of 
the Act the Union Government was exempted from the application of the pro- 
visions of the Act. The trial Judge decreed the plaintiff's claim, observing, in 
his judgment, as follows :— 


“ . . . The question for me to consider is, therefore, whether the word ‘the Govern- 
ment’ used to denote the body to whom the premises are to belong means a State or the 
executive power behind the State. Later on in the game sentence, it is stated that a 
necp d or like relationship created by a grant from “the Government" meaning thereby 
from the executive Government or the body that governs and not the State or the copntry. 
The Legislature is presumed to have used the same word as meaning the same thing in 
the same sentence in a section and therefore, I construe the words "the Government" as 
meaning the governing body of the country in its abstract entity. Now it has been 
argued by Shri Javeri that the words "the Government" should ordinarily be construed 
to mean the "Provincial Government” inasmuch as the word is used in a local Act. In 
other words, he argues that the words "the Government" in a vincial Act can only 
mean the Provincial Government and no other Govergment the Legislature has 
expressly stated otherwise or the context of the sentence leads one to an irresistible 
inference that it only means the Central Government, Shri Javeri has not pointed out 
to me any authority for this proposition. 'This argument is not without some force in it 
but I do not see any warrant in ross Ran meaning of the words "the Government" 
when the Legislature has itself not used the word "Provincial" before the word ‘Govern- 
ment. In the whole Act, wherever the Legislature has thought fit to do so, it has used 
the word ‘Provincial’ before the word ‘Government’. This is the only place where the 
word “the Government” has been used. Shri Javeri has argued that I should not 
infer from the use of different words, viz., “the Provincial Government” and“ the Govern- 
ment” that the Legislature intended to use them in two different meanings as this may 
be due to the difference in style of the draftsman. As I have stated earlier, I do not 
agree with him. The learned Solicitor General has argued that inasmuch as it is the 
Provincial Government which has the right to control or legislate about the relationship 
of landlord and tenant and inasmuch as it is the Provincial Government which has en- 
acted this legislation, the legislative and admimistrative functions are reserved for the 
Local Government or the Provincial Government as seen from as, 2, 3, 4 (2) and 6, but 
when the benefit is to be conferred by the exemption contemplated by s. 4(1) the word 
used is advisedly “the Government" meaning thereby both the Central as well as the 
Provincial Government. He submits that it is a reasonable interpretation to du on 
the words, “the Government" as meaning both the Central and the Provincial Govern- 
ment as the Province or the State according to the Constitution of India is in fact govern- 
ed by dual authority, viz, the Central Government and the Provincial Government 
according to the subjects over which they have been given powers by the Constitution. 
Both these Governments own buildings and premises the Province or the State and 
these premises are intended to be exempted and that exemption is based on the same 
reason, viz., that the offices of these Governments are to be housed in the Province or the 
State. The Central as well as the Provincial Government have certain functions to 
fulfil in the particular Province or State and they require houses for carrying out their 
particular functions and administration. I see considerable force in these arguments of 
the learned Solicitor General. I do not think that by interpreting the words “the 
Government” as meanig both the Central Government and the Provincial Government, 
it would lead to any repugnancy or inconsistency or absurdity as Shri Javeri wants me 
to hold. He wants me to read the section substituting the words “the Central Gov- 
ernment and‘ the Provincial Government” for the words “the Government" and he 
submits that on such a reading of the section it leads to inconsistency and absurdity. I' 
think the meaning to be attached to the words “the Government” when reading the sentence 
is either the Central or the Provincial Government according to the circumstances of the 
particular case. I think that there is some force in Shri Javeri’s contention when he 


1 (1950) 52 Bom. LR. 799, 820, F.B. 3 [1952] S.C.R. 435. 
2 (1952) S.C.R. 284. 
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sa that the use of article "the" before the word “Governrnent” indicates that the words 
*the Government" referred to in the section is the Government which governs the place 
where the legislation is to have its effect. However, I think that the use of the article 
"the" placed before the noun ‘Government’ is used to designate or specify or define 
the general concept of the word ‘Government’ rather than to limit the meariing to be 
attached to the word ‘Government’ to Provincial Government. It is admitted by Shri 
Javeri that the concept of the word ‘Governmtent’ and ‘the Government’ is essentially 

‘the same so far as the natural meaning of that word goes, I, therefore, do not think that 
the use of the article "the" before the word 'Governmen? in any way limits the general 
concept of the word 'Government but it makes that concept more definite. Shri Javeri 
has further argued that the Court is only concerned with the interpretation of the mean- 
ing to be attached to the words used in the section and not to the result that may flow 
‘from the one interpretation of the words as contrasted with the other interpretation of 
the words used. He relies on the case of porous Nandappa v. Babu Sidappa reported 
in 40 Bom. L. R. 1275. That was a case where their Lordships had to consider whether 
8. 74 of the Indian Partnership Act did not take out of the operation of s. 69 a suit to 
enforce a right created before s. 69 came into operation and ther Lordships held that 
ii did. e Javeri relies on the judgment of his Lordship the Chief Justice Beaumont 
at page :— ! 

: I agree that one may feel a doubt as to whether the legislature really intended s. 74 
to operate to save a suit which was barred by s. 69. It certainly looks as if the legisla- 
ture had intended to give unregi d firm one year in which to effect registration and 
one would have expected that if they did not avail themselves of the opportunity given 
to them they would have to suffer the consequences. But, in my opinion, where the 
words of a section in a statute are plain, the Court must give effect to them and is not 
justified in depriving the words of their only proper meaning in order to give effect to 
some intention , which the Court imputes to the legislature from other pro- 
visions of the Act. Such a course can only be justified where a literal construction of 
ihe.section is inconsistent with the meaning of the statute as a whole and, in my opinion, 
no such case exists here.’ 

I most respectfully agree with the observations of his Lordship the Chief Justice 
and want to give to the words “the Government” its proper and natural meaning and I 
do not impute any intention on the part of the legislature to mean only the Provincial 
Government by the use of the words “the Government” in the section by reference to 
other provisions of the Act. If the plain meaning of the words “the Government” imports 
both the Central and the Provincial Government I must give effect to that meaning. The 
learned Solicitor General has argued that the omission of the words "the Government" 
in the definition in s. 4(a) of the General Clauses Act does not preclude the Court from 
applying to the words "the Government" its natural meaning and I a with him. I, 
therefore, hold that the meaning of the words “the Government” in s. 4(1) of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, includes both the Central 
and the Provincial Governments. .... 

It is true that prior to the coming into force of the present Act, the premises were 
governed by Bombay Act VII of 1944 and that there was no provision in that. Act 
which exempted any premises belonging to the Government or a local authority as men- 
tioned by s. 4(1) of the present Act. The defendant, therefore, could not have been eject- 
ed except in accordance with the provisions of the said Act during the continuance of 
the said Act, but this protection given to the defendant did not mean that the landlord 
of the said premises could not have terminated the tenancy of the defendant. The right 
the defendant had, therefore, was a right to remain in the property even after the 
termination of his tenancy, that is to say, he had a statutory right to remain in occupa- 
tion of the said premises by virtue of the protection granted by the Act. That right was 
not transferable or assignable and was a mere personal right given to the tenant. It 
was, therefore, his personal right only and not a right in immovable property. On the 
coming into force of the present Act, the Bombay Act VII of 1944 was re ed by s. 50 
of the present Act and whatever right the defendant had by virtue of t Act ceased 
by the repeal of that Act. What the statute gave to him the statute book took away from him. 
What s. 4(1) of the present Act contemplates is that in respect of premises belonging to 
the Government the parties, viz., the landlord and the tenant, in the said premises are 
left to be governed by the ordinary law of landlord:and tenant in operation in the State. 
The section does nof confer on the Government any special rights or privileges but it 
merely relegates the parties to their original position as governed by the provisions of the 
Transfer.of Property Act. I, therefore, do not think that s. 4(1) deprives the defendant 
of any right in immovable property as submitted by Shri Javeri. The statutory right 
of the defendant to remain in occupation of the premises after the termination of the 
tenancy under provisions of Act VII of 1944 not being a right in immovable poney, it 
cannot be said that the Government. purchased the said property “Roshera” subject to 
that right of the defendant. Moreover, even if it is assumed that the Government pur- 
chased it subject to the alleged right of the defendant, the said right came to an end on 
the coming into force of the said Act and the defendant had no such right remaining in 
the premises after the repeal of the said Act (VII of 1944)... 

In the recent case of Chiranjitlal before the Supreme Court, his. Lordship Mr, Justice 
Fazl Ali has stated the law on the subject in similar terms. I have before me no evi- 


L.HR.—b59 p 
-o 


980. , THE BOMBAY LAW REPORTER. [vox. LIV. 


dence to judge as regards the alleged unreasonableness of the classification, I think it is 
reasonable for the legislature to have exempted the premises owned by the Government 
m the restrictions against evictions imposed by the Act. It is common knowledge as 
rested by the learned Solicitor Genen that the background of the Act is the extra- 
want of accommodation and premises in the areas in which the Act is in force 
and, therefore, the necessity of controlling the avarice of the individual landlord by 
restricting the right of the landlord under the ordinary oe of law of the Transfer 
of Property Act to take A degen of premises from their tenant. The legislature has 
thought it fit to exempt the premises owned by the Government from such restrictions. 
It is suggested by the learned Solicitor General that this exemption can be supported 
on two grounds at least, viz., first, the paramount necessity of housing the officers of the 
Government as mentioned ove and secondly, the legislature has assumed that the 
right to take Vapor pube remises by evicting the tenant as is given under the 
ordinary law to the be exercised by the Government for the public weal. 
This differentiation is pon d. to the subject-matter of the whole Act. It cannot 
be said that by ADAE a dew crefore, bi owned by the Government the object of the 
whole Act is frustrated. ore, hold that the classiflcation of premises made by 
s. 4(1) of the Bombay Rente, etal and Lod House Rates Control Act of 1947 is based 
on reasonable grounds and is not void as ending against art. 14 of the Constitution of 
India." 


The defendants appealed to the High Court. 


M. M. Javeri, and V. J. Taraporewala, with Gagrat & Co., for the appellants. 
G. N. Joshi, with Intile & Co., for the respondent. 


Cuagua C.J. This appeal arises out of & decree of ejectment passed by the 
learned City Civil Judge Mr. K. M. Vakil. It would appear that the defend- 
ants became tenants of flat No. 4 and garage No. 6 in a building known as 
‘‘Roshera’’, This building was owned by a private individual. But in 
January 1948 the property was purchased by the Union of India. In May 1949 
the Union of India served upon the defendants a notice to quit, and as the de- 
fendants failed to give possession, the suit was filed from which this appeal 
arises. 

The defendants sought protection of the Rent Restriction Act. The answer 
given to that plea by the plaintiff was that under s. 4 of the Rent Restriction 
Act the Union Government was exempted from the application of the provisions 
of the Act and, therefore, the defendants could not claim the protection of the 
Act. This contention was accepted by the learned Judge, who is a well-con- 
sidered judgment considered the various pleas advanced by the defendants and 
decided against them. 

Before us it has been contended by Mr. Javeri in the first instance that 
s. 4(1) of the Act does not apply to the Union Government and that it only 
applies to the State Government. ‘That section is in the following terms: 

"This Act shall not apply d any premises belonging to the Government or a local 
authority or apply as against the Government to any tenancy or other like relationship 
created by a grant from the Government in respect of premises taken on lease or requi- 
sitioned by the Government; but it shall apply in respect of premises let to the Govern- 
ment or a local authority." 

The short submission made by Mr, Javeri is that the expression ‘the Govern- 
ment’ as used in s. 4(Í) means the State Government, and not both the State 
Government and the Union Government. Now, 'the Government! is not de- 
fined in the Aet, nor do we find any definition of that expression in the Bombay 
General Clauses Aet. But there is a definition given in the Central General 
Clauses Act and it is necessary to turn to that definition. Under s. 3(23) ‘Gov- 
ernment’ or ‘the Government’ is defined as including both the Central Govern- 
ment and any State Government; but by reason of s. 3 this definition only 
applies when this expression occurs in Central Acts and Regulations. But we 
have s. 4A which applies the definitions of certain expressions set out in s. 8 to 
all Indian laws, and one of such expressions is ‘Government’. Therefore, it is 
clear that when ‘Government’ occurs in any State legislation it means both the 
Central Government and the State Government. But what is rightly pointed 
out by Mr. Javeri is that s. 4A only refers to the expression ‘Government’ and 
not to the expression ‘the Government’, and it seems this has been done for 
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obvious reasons. If a State legislation refers to ‘the Government’, ordinarily 


„that expression would mean the Government of that particular State; it is only 


when the State legislation would refer to ‘Government’ and not *the Govern- 
ment’, that ‘Government’ in that indefinite sense would mean both the Central 
Government and the State Government, and, therefore, there was good reason 
why by s. 4A both the expressions ‘Government? and ‘the Government’ were not 
made applicable to all Indian laws. Therefore, as far as the General Clauses 
Act stands, there is no definition of the expression ‘the Government’ which 
applies to State laws. Therefore, we must approach the subject unassisted by 
any definition appearing in either the All India General Clauses Act or the 
local General Clauses Act which would help us in construing this section. 

Now, turning to the Act itself, it is significant that in s. 4 itself the Legisla- 
ture has used the expression ‘the Government’ in sub-s. (1) and the expreasion 


. ‘the State Government’ in sub-ss. (2) and, (3). Now, it is a well-established 


canon of construction that when the Legislature uses different expressions in 
the same statute—and the more so in the same section—, as far as possible the 
Court must attribute to the Legislature the intention of conveying different 
meanings by the use of different expressions. Now, this difficulty has been 
sought to be got over by Mr. Javeri by pointing out that s. 4(1) is a new sec- 
tion whieh finds a plaee for the first time in the Aet of 1947; in the earlier 
legislation on the same subjeet, the Aet of 1944, the Ordinanee of 1942 and the 
Aet of 1939, there was no sueh exemption in favour of Government as is to be 
found in s. 4(1). The provision contained in s. 4(2) is reproduced from a 
similar provision in the Act of 1944, and therefore Mr. Javeri’s rather inge- 
nious argument is that when the draftsman was copying a provision from the 
old statute he used the same language because in the earlier statute the expres- 
sion used was ‘the Provincial Government’; but when he came to a new provi- 
sion he used a different expression. Now, that argument loses all its foree when 
we turn to sub-s. (2) of s. 4. That also is a new provision which was introduc- 
ed for the first time in the Act by an amendment in 1950 and yet in that sub- 
section the Legislature has used the expression ‘the State Government’ and not 
‘the Government’. Then Mr. Javeri suggests that the draftsman who. had 
an eye to style and an ear for the euphony of the English language did not like 
to repeat the same expression ‘the State Government’ several times in s, 4, and 
Mr. Javeri says that if he had used the expression ‘the State Government’ in 
s. 4(1), he would have had to use that expression four or five times because that 
expression occurs so many times in that sub-section. Now, there again the 
&nswer to the question is that if in s. 4(1) the Legislature had used the expres- 
sion ‘the State Government’ where it occurred for the first time, it would not 
have been necessary to repeat the same expression when it occurred subsequently 
in the same section, because it would have been sufficient for the purposes of 
grammar if the expression ‘the Government’ had been used for the expression 
‘the State Government’. But I think it is a dangerous argument to attribute 
to the Legislature a greater desire for style than a desire for precision. It is 
indeed significant that the word ‘‘the Government’’ occurs only once in the 
whole statute in s. 4(1); in all other places the expression ‘the State Govern- 
ment’ occurs. Therefore, as I said before, by the ordinary canon of construc- 
tion we must try and see whether a different connotation cannot be given to the 
expression ‘the Government’ from the connotation to be given to the expression 
‘the State Government’ when it occurs in other parts of the statute; and as far 
as s. 4(1) is concerned the only different meaning that ean be given to the ex- 
pression ‘the Government’ in contra-distinction to the expression ‘the State 
Government’ is that ‘the Government’ indicates both the Central Government 
and the State Government. This construction which we propose to place on 
s. 4(1) is further strengthened by the consideration that there seems to be no 
reasonable explanation forthcoming as to why if the Legislature wanted to 
exempt the local authorities and the State Government, it did not intend equally 
to exempt the Union Government. Our attention has been drawn by Mr. Ja- 
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veri, and rightly drawn, to the faet that when iu a State legislation the expres- 


sion ‘‘the Government" appears, it should ordinarily mean the Government of. 


the State and not the Union Government. We would undoubtedly have placed 


that construction upon the expression ‘‘the Government" occurring in s. 4(4) . 


but for the fact that when we look at the whole scheme of the Act' and when 
we notice that two different expressions are used by the Legislature, viz. ‘‘the 
State Government’’ and ‘‘the Government." The only conclusion we come to is 
that the Legislature in this particular case wanted to draw a distinction between 


‘the State Government" and ‘‘the Government” and the only distinction that. 


the Legislature could possibly have drawn under these circumstances was that 
“the State Government!" meant the Government of the State and ''the Gov- 
ernment/' was used in & wider sense meaning not only the Government of the 
State but also the Central Government. 

"The second contention urged by Mr. Javeri on the construction is that it 
must be presumed that the Legislature does not lightly interfere with vested 
rights and ordinarily the Legislature respeets vested rights. It is perfectly 
true that unless the Legislature uses distinct and clear expression to that effect, 
the Court would not ordinarily construe a statute so as to take away vested 
rights. It is pointed out that in this case when the appellant became a tenant 
in 1942 he was protected by the Rent Act. The property was purchased by the 
Union of India in January 1948 and the notice to quit was given in May 1949. 
Therefore, before the Government purchased the property the appellant had 
certain rights and those rights are sought to be affected by the fact that the 
Union Government purchased the property in January 1948 and therefore 
"Mr. Javeri asks us not to give a retrospective effect to s. 4(1). But unfortu- 


nately we find in the language used by the Legislature in s. 4(1) a clear inten- - 


tion that the Aet was not to apply to any premises belonging to the Government, 
and once that condition was satisfied, viz. that the premises belonged to Gov- 
ernment, then the Act did not apply and the tenant could not claim the protec- 
tion of the Rent Act. Therefore, in this particular case the argument of vested 
rights has not much substance. ` 

The further argument that was advanced on the construction of s. 4(1) is 
that on a true construction of that section that sub-section did not apply to 
tenancies created before the Government became the owner of the property, and 
the section only applies to those cases where Government itself created the 
tenancy. The argument, in other words, is that as the appellant was not made 
a tenant by the Government as the landlord, but he was already a tenant before 
Government betame the owner of the property, the sub-section has no applica- 
tion. This really is the same argument which we have just noticed in a diffe- 
rent form and the answer to this argument also is the clear language used by 
the Legislature in s. 4(7). The language used is: ‘‘The Act shall not apply 
to any premises belonging to the Government or a local authority or apply as 
against the Government to any tenancy or other like relationship created by a 
grant from the Government in respect of premises taken on lease or requisi- 
tioned by the Government; but it shall apply in respect of premises let to the 
Government or a local authority." Therefore, as far as the first part of s. 4(1) 
is concerned, it is sufficiently wide to apply to any premises belonging to the 
Góvernment. That part of the sub-section does not require as a condition. that 
the premises referred to in &. 4(1) must be premises in respect of which tenancy 
has been created by Government. 

The final argument urged by Mr. Javeri and very strenuously urged before 
us is that the legislation offends against art. 14 of the Constitution. Now, 
art. 14 has come up before the Courts very often recently for consideration. 
As has been pointed out, art. 14 is intended to safeguard against arbitrary or 
unreasonable discrimination between subject and subject and it emphasises the 
equality of laws. But it has been also pointed out that art. 14 does not prevent 
the State in proper cases from exempting certain classes of persons from: the 
application of-a particular law, nor does it compel the State to extend the appli- 
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eation of a particular. law to all classes of subjects or to all territories coming 
within the jurisdiction of the State. But what is emphasised in this case by 
Mr. Javeri is that the classification made by the State is not a reasonable 
classification and does not satisfy certain testa laid down by the Supreme Court. 
It is urged that there must be a nexus between the classification brought about 
by the legislation and the object sought to be achieved by the legislation, and 
according to Mr. Javeri the only nexus which is permissible is a nexus which 
would advance the object of the legislation. If the classification is such as is 


! destructive of the very object, then that classification is not a permissible classi- 


\ fication under the Constitution. From this point of view it is pointed out that 
the whole object of the Rent Restriction Act is to control rents and to control 
evictions. If Government are to be exempted from this legislation, then the 
result would be that it would be open to the Government to raise rents and also 
to evict their tenants. Clearly such a result would be destructive of the very 
object that the Legislature had in view. The argument so presented seems to 
be véry plausible, but as we shall presently point out, what the Supreme Court 
has laid down is very different from what Mr. Javeri suggests it is. 

Now, the matter was considered at some length by the Supreme Court in 
State of Bombay v. F. N, Balsara!, better known as the Prohibition ease. At 
p. 993 Mr. Justice Fazl Ali who delivered the judgment of the Court deduced 
seven principles from the ease of Chiranjitlal Chowdhuri v. The Union of India? 
as applying to a case falling under art. 14 of the Constitution. Those seven 
principles are very interesting and very important and perhaps attention might 
be drawn to the very first where the Supreme Court emphasises the fact that 
the presumption is always in favour of the constitutionality of an enactment 
and this presumption arises from the fact that the Legislature understands and 
correctly appreciates the needs of its own people and that its laws are directed 
to problems made manifest by experience and therefore it must always be pre- 
sumed that discriminations are based on adequate grounds. But what Mr. 
Javeri D. upon is the 7th principle enunciated in that case and that principle 
is (p. 994): 

“While reasonable classification is permissible, such classification must be based 
upon some real and substantial distinction bearing a reasonable and just relation to: the 
object sought to be attained, and the classification cannot be made arbitrarily and with- 
out any substantial basis." : 

What this principle emphasises is that there must be a reasonable and just rela- 
tion to the objeet sought by the Legislature to be attained in the legislation, 
and that the classification must not be without any relationship. to that object 
whatsoever. This principle does not lay down that the relationship must be 
such that it must necessarily advance the object of the legislation quae the class 
exempted from its operation. It is impossible.to understand how in any con- 
ceivable ease when a class is exempted from the operation of a law the object 
of that legislation ean ever be advanced quae the exempted class. If Mr. 
Javeri’s contention were right, then no class can ever be exempted from the 
operation of any legislation. Take the very Prohibition case which the Supreme 
Court was considering. The question that fell for determination was whether 
the Legislature was justified in exempting the Army from the operation of the 
Prohibition Act. If what Mr. Javeri says was correct, then the exemption 
could not have been upheld because it is impossible to contend that the policy 
of Prohibition was furthered and the moral principle underlying that legisla- 
tion was advanced by the Army being permitted to cousume liquor as against 
the civilians who could not do so. But the Supreme Court upheld the classi- 
fication on the ground that it was a reasonable classification, that the Army 
had a discipline of its own, that the Army, looking to its traditions, its past and 
the dangerous profession which it had to practise, was entitled to certain relaxa- 
tions which the civilians as a class were not entitled to, and it is from this point 
of view that the Supreme Court came to the conclusion that there was a rea- 


1 (1951) 53 Bom. LR. 982. s.c. 2 [1950] S.C.R. 869. 
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sonable and just relation to the class exempted io the object sought by the legis- 
lation to be attained. In our opinion in the judgment from which this was 
an appeal to the Supreme Court we have laid down the same principles and they 
are to be found in Fram N usserwanji Balsara v. State of Bombay.’ This is what 
the judgment says (p. 820): 

Although it is for the ture to determine what vantan to make, 
Ga aapi a AE le and just relation to the sub; Jet ofi panar 
is manon one as it has been differently put ac ner made by e Legislature must 

be pertinent to the subject in respect of w the classification is made. 

Therefore, what is emphasised is relevancy between the class exempted and the T 
object of the legislation, or, in other words, the logical connection between the 
two. What is emphasised is not the fact that in exempting a class the Legis- i 


1 


i 


lature must carry out the entire legislation quae the exempted class. It is | 


further pointed. out in that judgment that whenever a class is excluded from 
the operation of the law, it must be possible for the Court to say that there must 
bo some reasonable basis for the exclusion of that class. Therefore, really that 
is the substantial test. Can it be said in this case that there is no reasonable 
basis for the exclusion of the Government from the operation of this Act, and 
the burden must lie upon the appellant to satisfy us that the exemption is so 
arbitrary and so eaprieious that the Legislature, knowing the problem it had 
to deal with, being the representatives of the people, indulged in an illogieal 
and irrational classification and not a classification which was based on any 
true principle. Now, it is clear that in this case the Legislature was not in any 
sense exempting the Government from the operation of the Act in order to 
permit the Government to do the very thing which the Legislature was prohibit- 
ing in the ease of landlords who were not a local authority or Central or State 
Government. It is not too much to assume, as the Legislature did in this case 
assume, that the very Government whose object was to protect the tenants and 
prevent rent being increased and prevent people being ejected, would not itself 
when it was the landlord do those very things which it sought to prohibit its 
people from doing, and therefore the underlying assumption of this exemption 
is that Government would not increase rents and would not eject tenants unless 
it was absolutely necessary in public interest and unless a particular building 
was required for a public purpose. 

Mr. Javeri has also relied on two later cases of the Supreme Court. One is 
The State of West Bengal v. Anwar Ali Sarkar,? and what is relied upon is a 
passage in the judgment of Mr. Justice Das at p. 333. At the bottom of p. 334 
the earned Judge says: 

. In order to pass the test, two conditions must be fulfilled, namely, m that the 
sein must be founded on an intelligible differentia which distinguishes those that 

together from others and (2 t that differentia must have a ua ied rela- 

e object sought to be achie by the Act". 
ole again, what is emphasised is a rational relationship: between the object 
to be achieved and the classification, not the relationship of the type which 
Mr. J averi contends for. Further the learned Judge says (p. 385): 

. The differentia which is the basis of the classification and the object of the Act 
are distina things and what is necessary is that there must be a nexus between them.” 
Undoubtedly there must be a nexus between those two things which the lenrhed 
Judge emphasises, but the question is what is the nexus contemplated by the 
learned Judge. Then there is a later judgment of the Supreme Court reported 
in Kathi Raning Rawat v. The State of Saurashtra,’ and at p. 471 the same 
learned Judge Mr. Justiee Das is dealing with art. 14 of the Constitution and at 
that page the learned Judge reiterates what he had stated in the earlier case 
to which reference has been made. He again lays down the two conditions 
which must be fulfilled and the second of the two conditions is that the diffe- 
rentia must have a rational relation to the object sought to be achieved by the 


1 (18050) 52 Bom. L.R. 799, F.B. 3 [1952] S.C.R. 485. 
2 [1952] S.CR. 284. 


-—— 
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Act. In these two judgments, with respect, we do not see any new principle 


being laid down which was not laid down in Balsara’s case. 


Therefore, in our opinion, in exempting Government from the operation of 
the law, the Legislature has not created a class of which it could be said that 
it has no rational connection with the object the Legislature wanted to achieve 
by the Act. In our opinion the classification is not unreasonable and the pre- 
sumption that the Legislature knew best how to tackle a particular problem 
which it had to surmount has not been rebutted by the appellant. 


The result is that the appeal fails and must be dismissed with costs. 


On Mr. Javeri giving an undertaking to the Court on behalf: of his clients 
that they will hand over vacant possession to the plaintiffs on or before 
September 30, 1952, Mr. Joshi agrees not to execute the decree till the end of 
September. 


Appeal disnussed. 


Before the Howble Mr. M. C. Chagla, Chief Justice. 
BAPU PIRAJI SHETE v. BHIKU NAGU THIKAN.* 

Dekkhan Agriculturists Relief Act (Bom. XVII af an ss. 15D (3), 3, 10t—Suit for 
accounts—Transaction held to be a Pw for redemption of mort- 
gage—Decree m redemption passed by Civil eth appeal lies to District 
Court against decree. 


In a suit filed under s. 15D of the Dekkhan Agriculturists’ Relief Act, 1879, once 
an application is made under s. 15D (3) of the Act, unless the suit falls under any 
of the sub-clauses of s. 3 (b) of the Act, the decree passed in it is appealable and s. 10 
of the Act does not apply to such a decree. 

Baru Piraji Shete and another (plaintiffs) filed a suit against Bhiku (de- 
fendant) for accounts under s. 15D of the Dekkhan Agriculturists’ Relief Act, 
1879, in the Court of the Civil Judge, Junior Division, Karjat, alleging that a 
sale executed by the plaintiffs was in the nature of a mortgage. The claim in 
the suit was valued at Rs. 5. The trial Judge held that the transaction was a 
mortgage and not a sale and found that on taking accounts nothing was found 
due. The plaintiffs then applied under s. 15D(3) of the Act for converting the 
suit for accounts into a suit for redemption. The plaintiffs paid the necessary 
court-fees and the trial Judge passed a redemption decree. 


The defendant appealed to the District Court, Ahmednagar. The appeal 


*Decided, July 8, 1952. Civil Revision ordinate Judges of the second class and the 


Application No. 550 of 1951, from an order subject-matter thereof one hun- 


passed by R. K Ranade, Assistant Judge at 
Ahmednagar, in Appeal No. 92 of 1948, re- 
ersing the decree passed by N. L. Ranade, 
Civil J Judge CUM. Division) at Karjat, in 
Civil Suit No. 21 of 1944. 
e relevant sections run thus:— 

3. The provisions of this Chapter shall 
apply to— 

(a) suits for an account, whatever be the 
amount or value e the subject-matter 
thereof, instituted culturist 
the Court of a a ea Judge under the 
provisions her contained, and 

(b) suits of the description next herein- 
after mentioned 

(1) when such suits are heard by Subordi- 
nate Judges of the First Class and the sub- 
ject-matter thereof does not exceed in 
amount or value of five hundred rupees, or 

(2) when such suits are heard by Sub- 
ordinate Judges of the Second Class and the 
subject-matter koope s t not exceed in 
amount or value one h Topera, or 

(3) when such suits are e heit by Sub- 


rupees, but does not exceed five 
hundred rupees, in amount or value, and 
the parties to the suits agree that such 
provisions pply thereto . 
10. No appeal. i lie from any decree 
See ene Pe (ECHO WA ich this 


I iym agriculturist whose pro- 

perty is Ua. may sue for an sccount 
of the amount of principal and interest 
remaining unpaid on the mortgage and for 
a decree dec that amount . 

(3) At any time before the decree in the 
suit is signed, the plaintiff may apply to the 
Court to pass a decree for the emption 
of the mortgage, or the mortgagee, he 
would then have been entitled to sue for 
foreclosure or sale, may apply to the Court 
to pass a decree for forsclacuce or sale (as 
the case may be), instead of a decree mere- 
ly d the amount remaining unpaid, 
and the Court may, if it thinks fit, grant 
the application. 
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was heard by the Assistant Judge at Ahmednagar who allowed the appeal, set 
aside the decree of the trial Court and dismissed the plaintiffs’ suit. 

The plaintiffs applied in revision to the High Court. 

The application was heard. , 


B. N. Gokhale, for the petitioners. 
K. V. Joshs, for the opponent. 


CuagLA C.J. A very interesting point has been raised by Mr. Gokhale on 


this revision application. A suit was filed by the petitioners under s. 15D of f 


the Dekkhan .Agrieulturists" Relief Act for accounts. The claim in suit was 
valued at Rs. 5 and it was instituted in the Court of the Civil Judge, Junior 
Division, Karjat. A certain transaction was challenged as a mortgage. The 
learned Judge held that the transaction was a mortgage and not a sale and 
found that there was nothing due at the foot of the mortgage on taking ac- 
counts. Then the petitioners made an application under sub-s. (3) of s. 15D 
for redemption of the mortgage. In that application the petitioners prayed 
that the suit for accounts be converted into a suit for redemption. They paid 
the necessary court-fees on a redemption suit and thereupon’ the learned Judge 
passed a redemption decree. From this decree an appeal was preferred to the 
District Court, Ahmednagar. The appeal was heard by the Assistant Judge. 
He allowed the appeal, set aside the decree of the lower Court, and ordered 
that the plaintiffs’ suit be dismissed. It is from that order that this revision 
application is preferred, and the contention urged by Mr. Gokhale is that no 
appeal lies from the decision of the trial Court, and even the revision that lies 
can only be heard by the District Judge, and all that the Assistant Judge can 
do is to refer the record with his remarks to the District Judge and the District 
‘Judge alone can pass the final orders on that application. 

Section 3 provides that the provisions of Chapter II shall apply to (a) suits 
for an account, whatever be the amount or value of the subject-matter thereof, 
and s. 10 provides that no appeal shall lie from any decree or order passed in 
any suit to which Chapter II applies. The only right that an aggrieved party 
has is to go in revision to the District Judge under s. 53. A suit that is filed 
under s. 15D is undoubtedly a suit for accounts and it would fall under s. 3(a), 
and any decree or order passed in such a suit will not be subject to appeal but 
can only be corrected in revision. The difficulty that arises in this matter is 
that although the suit was originally filed for accounts before a decree was pass- 
ed in that suit under s. 15D(3), the plaintiffs applied to the Court to pass a 
deeree for redemption of the mortgage and on that applieation a deeree for re- 
demption was passed, and the very short question that arises for my decision is, 
what is the effect in law of such an application being made by the plaintiffs 
under s. 15D(3). ‘Mr. Gokhale's contention is that notwithstanding the appli- 
eation made by the plaintiffs under s. 15D(3) the nature of the suit is not 
‘changed, the suit continues to be a suit for accounts, and the redemption decree 
that is passed is a decree passed in a suit for accounts, and therefore s. 10 
applies to such a suit notwithstanding the fact that ultimately a redemption 
decree is passed. I am unable to accept that contention. When we turn to 
s. 8(b), that section deals with suits of various descriptions, and one of them is 
a suit for redemption of mortgaged property when the plaintiff, or, where there 
are several plaintiffs, any one of the plaintiffs, is an agriculturist, and s. 3(b) 
provides that when such a suit is heard by a Subordinate Judge of the First 
Class and the subject-matter thereof does not exceed in amount or value five 
hundred rupees, or when such a suit is heard by a Subordinate Judge of the 
Second Class and the subject matter thereof does not exceed in amount or value 
one hundred rupees, or when such a suit is heard by a Subordinate Judge of the 
Second Class and the subject-matter thereof exceeds one hundred rupees, but 
does not exceed five hundred rupees, in amount or value, and the parties to the 
suit agree that such provision shall apply thereto, then decrees in such suits 


/ 
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are governed by s. 10 and no appeal lies. In other words, there is an appeal 
in every redemption suit where the value exceeds Rs. 500 if it is filed before 
the Senior Civil Judge, or if it exeeeds Rs. 100 if it is flled before the Junior 
Civil Judge, or if it is filed before a Civil Judge, Junior Division, and exceeds 
in value Rs. 100 and there is no necessary agreement between the parties. 
Therefore, the Legislature clearly provided that whenever there was a re- 
demption suit and the value was a particular value and it was filed in a parti- 
cular Court, then a decree in such a redemption suit should be subject to appeal. 

Now, it would indeed be & curious result if the plaintiff, instead of filing & 
redemption suit as he can, merely by applying under s. 15D (3), could deprive 
the defendant of his right to appeal, whatever may be the value of the subject- 
matter. In this very case the decree for redemption is for Rs. 200 and the suit 
was filed, as I have pointed out, before the Junior Civil Judge. If a redemp- 
tion suit had been filed before the Junior Civil Judge, it is clear that as it does 
not fall under s. 3(b), the decree would have been appealable. But according 
io Mr. Gokhale, because a redemption suit was not filed and a suit for accounts 
was filed and then on application a decree for redemption was passed, the. de- 
eree is not appealable, but can only be corrected by revision. In my opinion, 
it is clear that under s. 15D(3) an option is given to the plaintiff to make an 
application for a decree for redemption. Instead of making such an applica- 
tion he may content himself with a decree in a suit for accounts and at a later 
stage file an independent suit for redemption. But whether he files an inde- 
pendent suit for redemption or makes an application under s. 15D(3), in my 
opinion the result is the same. In substance, as soon as he makes an applica- 
tion under s. '15D (3), his original suit for accounts is converted into a suit for 
redemption. It is as if he had amended the plaint praying for re- 
demption. Instead of amending the plaint he is permitted by law 
to make an application to the Court to pass a decree for redemption. 
There is no difference whatsoever in the nature of the suit after the applica- 
tion is made under s. 15D(3) and a separate suit that the plaintiff might file 
for redemption. Therefore, once an application is made under s. 15D(3), unless 
the suit falls under any of the sub-clauses of s. 3(b), the decree passed in such 
a suit is appealable aud s. 10 does not apply to such a decree. "Therefore, 
in my opinion, the learned Assistant Judge was right in entertaining an appeal 
against the decision of the trial Court. In this view it is unnecessary to decide 
whether the Assistant Judge was competent to decide a revisional applieation, 
assuming that a revision lay to him and not an appeal. 

On merits there is no substance in the application. The trial Court held 
that the transaction was a mortgage. The District Court, applying the well 
known tests, has come to the contrary conclusion and no question of jurisdiction 
can arise in respect of the decision come to by the learned Assistant Judge. . 

The result is that the application fails. Rule discharged with costs. 


Rule discharged. 
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Before the Hon'ble Mr. M..C. Chagla, Chief, Justice. 
SHANKAR, NAGU. MANE v. MAHIBUB BANDU BAGWAN.* 


Bombay ‘Agricultural Debtors Relief Act (Bom. XXVIII of 1947), ss. 4, 24 (2)t—Bombay 
Agricultural Debtors Relief Act (Bom. XXVIII of 1939)— Petitioner T in area 
in which Board established on January 1, 1942—A for adjustment of debts 
not made by petitioner under Act of 1939-—Petitioner found debtor under Act of 1939 
ten i ee on April 24, 1947, under Act of 1947—Whether petitioner compe- 
e application as agricultural labourer under s. 24 (2) of Act of 1947. 


gle petitioner applied under s. 4 of the Bombay Agricultural Debtors Relief Act, 
1947, for the adjustment of his debts on April 24, 1947. A Board for the amuen 
of debts was established in the area in which the petitioner was residing on January 
1, 1942, but the petitioner had not made ped application for the adjustment of his 
debts under the Bombay Agricultural Debtors FRelief Act of 1939. It was found 
that the petitioner was a debtor within the ENE of the Act of 1939. On the 
quen whether the petitioner could be permitted to make an application as an 

tural Jabourer under s. 24 (2) of the Act of 1947:— 

e that if the petitioner was found to be an agricultural labourer, his applica- 
tion which was made before August 1, 1947, was valid and should be disposed of 
according to. law. : 

One Shankar (petitioner), who was a resident of Karkamb in Pandharpur 
taluka, on April 24, 1947, made an application under s. 4 of the Bombay Agricul- 
tural Debtors Relief Act, 1947, for the adjustment of his debts. A Board for 
adjustment of debts was established in Pandharpur on January 1, 1942, and the 
last date for making an application for adjustment of debts under the Bombay 
Agricultural Debtors Relief Act, 1939, was June 30, 1943. The trial Judge held 
that as the applicant was a debtor under the Act of 1939, he should have made an 
application under that Act, and as no such application was made, the application 
under the Act of 1947 was incompetent. On appeal the District Judge held that 
the trial Court had not approached the case from a correct point of view and that 
unless it was found that the applicant was a debtor within the meaning of the 
Act of 1939, the application could not be held to be barred under the Act of 
1947. The suit was therefore remanded for a finding on the necessary issues. 
The trial Court held that the petitioner was a debtor under the Act of 1939, 
that he could have made an application under that Act for the adjustment of 
his debts but that the real nature of the transaction in suit could be determined 
under s. 45(1) of the Aet of 1939. 

The petitioner appealed to the District Court which held that the application 
was incompetent in view of the fact that no application was filed under the Act 
of 1939 and dismissed the appeal. 

The petitioner applied in revision to the High Court. 


The application was heard. 


Y. V. Chandrachud, for the petitioner. 
V. S. Desai, for opponent No. 1. 


CnHAgnA O.J. The petitioner made an application under s. 4 of the Bombay 
Agricultural Debtors Relief Act for the adjustment of his debts. That appli- 


“Decided, July 9, 1952. Civil Revision by him or any other person through whom 
Application 1 po. 585 of 1951, from an order he inherited it was a transfer in the nature 
guise by V. S. Bakhle, District Judge at of a mortgage. On Den ng the application, 
olapur, in BADR. Appeal No. 106 of the Court Sahel: ng g 
2950, confirming an order passed by N. S. io the contrary ERE in any law, cus- 
Pathak, Civil Judge at Pandharpur. tom, or contract, declare the transfer to be 
tThe relevant sections run thus: a mortgage, if it is satisfied that rie cir- 
4. (1) Any debtor ordinarily residing in cumstances connected with the transfer 


any local area for which a Board was 
established under section 4 of the repeal- 
ed Act on or after the 1st Feb 1947, 
or his creditor may make an app cation 
before the ist August 1947 to the Court for 
e adjustment of his debts 

u^ (2) Any agricultural “labourer may 
make an application before the 1st Peg ee 
1947 to the Court that any transfer of land 


showed it to be in the nature of a mort- 
age. When the Court makes any such 
eclaration, the applicant shall notwith- 
standing an: anything contained in the defini- 
tion of "debtor" in sub-section (5) of section 
2, be deemed to be a debtor for the purposes 
of this Act and the Court proceed as 
if an application under section 4 had been 
made to it. 
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eation was dismissed and there was an appeal to the learned District Judge who 
. confirmed the order. of the trial Court. 

Now, it has been found as a fact that a Board for adjustment of debts was 
established in Pandharpur, the area with which we are concerned, on January 
1, 1942, and the last date for making an application for the adjustment of debts 
under the old Act of 1989 was June 30, 1943, and it has been found that the 
petitioner was a debtor within the meaning of the old Act and he should have 
made an application under the provisions of the old Act. If that be.so, it is 
clear that his application under s. 4 of the present Act is barred. Section 4 
requires three conditions. He must be a debtor, he must make an application 
before August 1, 1947, and also in the area in which he resides no Board under 
the repealed Act must have been established before February 1, 1947. There- 
fore, if a Board was'established prior to February 1, 1947, the section bars his 
application. If the Board was established after February 1, 1947, then the 
application must be made before August 1, 1947. It is not disputed before me 
by Mr. Chandrachud that the decision of the Courts below that the petitioner’s 
application was barred under s. 4 is correct, but what is contended is that the 
petitioner should have been permitted to make an application under s. 24(2). 
There is no finding by the Courts below as to whether the petitioner is an agri- 
cultural labourer within the meaning of the Act. That finding was thought un- 
necessary because the view taken by the learned District Judge was that if the 
petitioner was a debtor within the meaning of the Act of 1939, then he could 
not make an application under s. 24(2) as an agricultural labourer. In other 
words, the view taken was that it is only those persons who were not debtors 
within the meaning of the old Act who could maintain an application as agri- 
cultural labourers under s. 24(2), and what I have to consider in this applica- 
tion is to examine the validity of that argument. 

Mr. Desai has drawn my attention to the scheme of the present Act. Under 
the old Act Boards were established and time was fixed within which applica- 
tions were to be made. Boards were not established at the same time in all the 
areas, but some Boards were established subsequently, and as Boards were 
established time was fixed in relation to the establishment of the Boards. There- 
fore, when the new Act came to be passed, it was provided that where Boards 
were established prior to February 1, 1947, no application could be made under 
8. 4 because an application could have been made to these Boards under the old 
Act, and even under the new Act time for making the application was limited 
to August 1, 1947. Now, what is urged before me by Mr. Desai is that a per- 
son who satisfied the qualifications of a debtor under the old Act could have 
made an application under the old Act and therefore it could not have been the 
intention of the Legislature that although he failed to make an application 
under the old Act and therefore his right to get his debts adjusted was barred 
he should now come, as it were, by a side-wind under s. 24(2). Under the old 
Act there was no right specially given to agricultural labourers. Either a per- 
son was a debtor or he was not. If he was a debtor within the meaning of the 
old Act, he had a right to have his debts adjusted. If he was not, he had no 
right to have his debts adjusted. Under the new Act special rights are con- 
ferred upon agricultural labourers. Mr. Desai may be right and the intention 
of the Legislature may have been what he suggests it was, but I must construe 
the Act as I find it, and unless the intention appears in language used by the 
Legislature, I cannot go outside the ambit of the section and speculate as to what 
the Legislature intended. 

Now, one important and unmistakable distinction between s. 4 and s. 24(2) is 
that there is no limitation laid down in s. 24(2) as it is laid down in s. 4 that 
the application could be made only if a Board was not established prior to 
February 1, 1947, in the area where the debtor resides. The only qualification 
laid down in s. 24(2) is that the agricultural labourer must make an applica- 
tion before August 1, 1947. Therefore, if a person is found to be an agricultural 
labourer and if he makes an application haters August 1, 1947, the application 
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is perfectly valid and it must be disposed of aeeording:/to law. ` In this particu- 


lar ease the application of the petitioner is made prior to August 1, 1947. He, 


alleges that he is an agricultural labourer and he is challenging a transfer as 
being in the nature of a mortgage. It is difficult to understand on a plain read- 
ing of this sub-section how it could be said that the petitioner is not entitled to 
maintain his petition. There is nothing in sub-s. (2) which suggests that the 
agricultural labourer referred to in sub-s. (2) is an agricultural labourer other 
than a person who could have been adjudicated a debtor under the provisions 
of the old Act. I do not see why this qualification should be read into the sub- 
section. Mr. Desai says that when a declaration is made that the transfer is a 
mortgage, the applicant shall, notwithstanding anything contained in the defi- 
nition of debtor in sub-s. (5) of s. 2, be deemed to be a debtor for the purposes 
of the Act, and therefore Mr. Desai wants me to read into 8. 24(2) the provisions 
of s. 4, and Mr. Desai says that as the position of the agricultural labourer is 
to be the same as that of a debtor, higher rights cannot be given to him than are 
given to the debtor under s. 4(1). I am not prepared to accept that conten- 
tion as well. It is obvious that the Legislature wanted to give wider relief to 
an agricultural labourer than to a debtor. It may be that a similar provision 
as contained in s. 4 is not included in s. 24(2) because the old Act did not give 
any relief to agricultural labourers at all. Perhaps the Legislature did not 
think of this complication which has arisen in this case on which Mr. Desai has 
relied that although an agricultural labourer was not defined under the old Act, 
cases may arise where an agricultural labourer may be held to be a debtor 
under the old Act. Whatever that may be, the mere fact that after his appli- 
eation has succeeded and an agricultural labourer is deemed to be a debtor 
within the meaning of the Act does not lead to the inference that the provi- 
sions of s. 4(1) are to be made applicable to s. 24(2). Therefore, in my opinion, 
the learned District Judge was in error when he held that the issue as to agri- 
cultural labourer was unnecessary if it was held that the petitioner was a debtor 
within the meaning of the old Act. 

I would, therefore, set aside the order passed by the learned District Judge, 
send the matter back to the Debt Adjustment Court, and direct that an in- 
quiry be held as to whether the petitioner is an agricultural labourer within the 
meaning of s. 24(2). If he is an agricultural labourer, as his petition was pre- 
sented before August 1, 1947, the Court will proceed to consider his application 
on merits, If it is held that he was not an agricultural labourer, then his appli- 
cation will stand dismissed. Rule absolute with costs. 

Rule made absolute. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani. 


SHIVPRASAD DEVIPRASAD AGARWAL v. JANKIBAI 
JUGALKISHORE AGARWAL.* 


Hindu law—Inheritance and succession—Daughter—Married daughters succeeding as 
heirs of their UA daughters financially well off—Whether daughter compara- 
tively less rich than other daughter entitled to succeed as sole heir of father. 


Under Hindu law the rule about one married daughter excluding the other married 
daughter from inheritance to the property of their father comes into operation only 
if one daughter is indigent or poor and needy, while the other one is possessed of 
hien ue does not apply where both the daughters are financially well off and well 
p in life. 


According to the text of Hindu law only the unendowed or nirdhan daughter has a 
prior right of inheritance. It is only such a daughter who can succeed to the father's 
estate to the exclusion of her sisters. Where there is no such daughter, that is one who 
can be called apratisthita or nirdhan, then'succession devolves on the endowed or en- 
riched daughters, ie. those who are possessed of wealth. Such daughters, being heirs 
of the same class, must share equally their father's property. 


*Decided, July 8, 1952. First Appeal Dhulia, in Regular Civil’ Suit No. 462 of 
No. 173 of 1951, from the decision of R. M. 1946. : 
Kulkarni, Civil Judge (Senior Division), at 
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Bakubai v Manchhaba:; Poli, Widow 'v. Narotam Bapu and Lala Keshaveshet?. 
Srimati Uma Deyi v. Gokoolanand Das Mahapatra; Audh Kumari v. Chandra Dai‘ 
Danno v. Darbo? Totawa v. Basawa, Manki Kunwar v. Kundan Kunwar, Parvatibai 
Gopal v. Maruti! and Savitribai v. Sidu, referred to. ME 


Onr Ganpatlal, who owned a large estate, died in 1922 leaving two married’ 
daughters, Jankibai (plaintiff) and Sitabai (defendant) and a widow Devakibai. 
Devakibai died on October 29, 1943. The movable properties of -Ganpatlal, 
which amounted to Rs. 8,400, were then divided equally between the plaintiff and 
defendant. Their names were also entered in the revenue records as the joint 
heirs of Ganpatlal and the lands.were accordingly entered in the names of both. 
of them in the revenue records. The defendant looked after the properties and 
recovered the rents from the tenants. 

Ou October 29, 1946, the plaintiff filed the present suit against the defendant 
infer alia for a declaration that she was the sole owner of the properties left 
by Ganpatlal and asked for the return of movables or for Rs. 4,200 as their 
value and for an account of the income of the suit properties. ‘The defendant 
inter alia contended that as the plaintiff was well placed in life and was not 
poor or indigent, she was not entitled to be the sole heir of Ganpatlal. The de- 
fendant died during the pendency of the suit and her husband, Shivprasad, was 
brought on the record as her legal representative. ' 

r End trial Judge deereed the, plaintiff's elaim observing in his judgment as 
OLLOWS :— 


" ... No doubt in the reported cases which are usually quoted on this subject the 
ies who were claiming the estate were generally not very rich and the estate of their 

usbands comprised only a couple of lands and houses to be considered, But the principle 
which has been followed when there is a competition between daughters both of whom 
have some property at least.is that it is enough if there is a marked difference in the wealth 
of the rivals and not that the daughter who seeks to exclude the other daughters must 
necessarily be a pauper or indigent lady. The words “Sadhan” and “Nirdhan” which had 
been used in the earlier decided cases have indisputably been relaxed in later cases so as 
to give a new orientation to the law on the subject. We find it well expressed in the 
reported cases of Totawa v. Basawa, 23 Bom. 229 and in Parvatibai v. Maruti, 46 Bom. L. R. 
704. In the former case Ranade J. who was a distinguished authority on Hindu law has 
considered the point and upheld the view of the District Judge by quoting other ripa 
eases including the Privy Council case of Shrimati Uma Det v, Gokul Nand (1878) 5 L A. 
40 to conclude that in a contest between two married sisters the Courts might not go 
minutely into the question of comparative poverty but that where the difference in wealth 
is marked, the law requires that the whole property should pass to the poorest sister. I 
may add here that the word ‘poorest’ is used not in its absolute sense meaning actually a 
pauper but from a comparative point of view and meaning “poor” compared to the other 
sisters. After all, wealth and poverty are comparative terms and must be understood in 
that sense in applying the rule of inheritance applicable to the daughters of a Hindu leaving 
his estate. I am sure I need not quote the other reported cases which were referred to 
before me by the learned pleaders on both sides. I have no hesitation in holding that in 
the true spirit of the whole case law on the subject I have to proceed on the basis that the 
Court has only to see which of the two sisters in this case was comparatively better placed 
in life with the result that the other could be treated as unprovided for and as entitled to 
exclude the better placed sister from inheritance. No doubt this view creates an exception 
to the normal mode of devolution by displacing it to some extent. But that exception has 
been recognised and applied in the above reported cases by our High Court in the'way I 
have indicated above." 


Shivprasad appealed to the High Court. 


E. B. Kotwal, for the appellants. 
V. H. Kamat, for the respondent. 


CHAINANI J. The dispute in this appeal relates to properties, which origin- 
ally belonged to one Ganpatlal Parasharam of Shirpur in the West Khandesh 
District. Ganpatlal died in 1929 leaving behind two married daughters, the 
plaintiff Jankibai and the original defendant Sitabai and a widow Devakibai. 


1 (1864) 2 B.H.C.R. 5. ] 6 (1898) LL.R. 23 Bom. 229, 

2 (1869) 6 BH.CR. ACJ. 183. 7 (1925) LL R. 47 AIL 403. 

3 (1878) L.R. 5 LA. 40, 46. 8 45) 46 Bom. L.R. 704. 

4 (1879) LL.R. 2 All. 561. 9 [1945] Nag. 871. 

5 (1882) LL.R. 4 All. 243, . : - 
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Ganpatlal left behind him a large estate, consisting of lands and houses valued 
in the plaint at Rs. 1,00,000 and movable properties worth about Rs. 8,400. 
Devakibai died on October 29, 1943. The movable properties of Ganpatlal were 
then divided equally between Jankibai and Sitabai They also made appliea- 
tions to the revenue authorities stating that they were the joint heirs of their 
father Ganpatlal and that the names of both of them should be entered in the 
revenue records. The lands were accordingly entered in the names of both 
of them in the revenue records. It appears that all the houses and the lands, 
except a hall in a bungalow at Shirpur, were in the possession of tenants. The 
defendant looked after the properties and realised the rents for some time. 
According to the plaintiff Jankibai, all the tenants attorned to her after the 
present suit was filed. Sitabai’s husband is very much more wealthy than Jan- 
kibai’s husband. Some time in 1945 the plaintiff was advised that as she was 
not as well off as her sister Sitabai, she was entitled to succeed to all the pro- 
perties left behind by Ganpatlal to the exclusion of Sitabai. In October 1946, 
the plaintiff gave a notice to the defendant in which she claimed to be the sole 
heir of Ganpatlal. She demanded an account of the income realised by the de- 
fendant and the return of the moveables, which had been given to the defendant 
after the death of Devakibai. The defendant replied to this notice and denied 
that the plaintiff was the only heir of Ganpatlal. The plaintiff then filed the 
present suit, in which she prayed for a declaration that she was the sole owner 
of the properties left behind by Ganpatlal and that the defendant had no right 
to them. She asked for the return of the moveables, which had been handed over 
to the defendant, or for Rs. 4,200 as their value. She also prayed that the de- 
fendant should be directed to render an account of the income of the suit pro- 
perties received by her during the time she was in management thereof. By an 
amendment made in the plaint subsequently, the plaintiff asked for posseasion 
of the hall of the bungalow at Shirpur, which was in the possession of the de- 
fendant. This suit was resisted by the defendant, who raised various eonten- 
tions. The principal contention raised by her, with which we are concerned in 
this appeal, was that the plaintiff was also well placed in life, that she was not 
poor or indigent and that she was therefore not the'sole heir of Ganpatlal. The 
original defendant, Sitabai, the sister of the plaintiff, died during the pendency 
of the suit. Her husband was then brought on record as her legal representa- 
tive. The learned trial Judge held that as compared to the defendant, the 
plaintiff was less well placed in life and that consequently she was the sole heir 
of Ganpatlal. He accordingly granted the plaintiff a declaration that she was 
ihe sole owner of the estate left by her deceased father Ganpatlal He also 
direeted the defendant to hand over to the plaintiff the possession of the hall 
of the bungalow at Shirpur and the moveables received by her or their value 
Rs. 4,200. The defendant was also directed to render an account of all the 
expenses incurred over and the income derived from the immoveable properties 
from the date of the death of Devakibai up to the dates on which the tenants 
had attorned to the plaintiff. The plaintiff was also awarded her costs of the 
suit. Against these orders passed by the trial Judge, the defendant has come 
in appeal. 

The plaintiff's husband has stated in his evidence that in 1943 he owned lands 
at Chopda, Biroda, Shahapur Bori and other places, assessed at Rs. 200 to Rs. 
250 from which he got an income of about Rs. 600 per year. According to him, 
their value was about Re. 25,000 to Rs. 30,000. He also possessed two houses, 
which he valued at Rs. 5,000 to Rs. 6,000 and ornaments worth about Rs. 8,000 
io Rs. 10,000. He has also stated that he was then working as an agent of the 
Dhulia Coiton Mills and earned a commission of about Hs. 4,500. It is, there- 
fore, clear that at the time when the plaintiff’s mother died and when succession 
opened to the estate of her father Ganpatlal, the plaintiff was well settled in life 
and could perhaps also be called rich. The evidence shows that Sitabai’s hus- 
band is very much more rich than the plaintiff’s husband. During the course 

of arguments in the trial Court, the defendant’s advocate conceded that his 


——— 
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client was 8 times -richer than the plaintiff's husband. According to the plain- 
tiff, that is an underestimate of the defendant's wealth. There can, however, 
be no doubt that there is a marked aitenenee between the wealth of the plaintiff 
and that of the defendant. 


The question, therefore, arises whether in P eireumstanees the plaintiff is 
entitled to sueceed to the whole of the estate of her father Ganpatlal to the ex- 
elusion of her sister. The relevant text of Hindu law is contained in paragraph 
11 ins. III in Chapter I of the Mitakshara, which is as follows :— 


“On the subject of (daughters) a special rule is propounded by Gautama: ‘A woman's 
roperty goes to her daughters, unmarried, or unprovided. His meaning js this: if there 
be competition of married and unmarried daughters, the woman's separate property belongs 
to such of them as are unmarried; or, among the married, if be competition of 
endowed and unendowed daughters, it belongs exclusively to ’such as are unendowed: and 
this term signifies ‘destitute of wealth" (See page 384 of Whitley Stokes’ Translation of 
Mitakshara, 1865 Edition). 

The original Sanskrit words used in the Mitakshara for the words endowed 
and unendowed or unprovided are pratishthita and apratishilita. In Balam- 
bhatta's commentary, these words have been translated as sadhan (with wealth) 
and mrdhan (without wealth). Stokes in his annotations on the above text 
has observed, ‘‘ Endowed signifies supplied with wealth, unendowed, unfurnish- 
ed with property". This text is equally applicable to inheritance to the pro- 
perty left by a father. This wil be clear from paragraphs 1, 3 and 4 in sec. IT 
in Chapter II of the Mitakshara, which are as follows (page 440 in the above 
volume) :— 


“1, On failure od her, ip peg inherit. ee n named in n plural ug 
; ctions 1 an suggest eq or unequal participation o 
aac Sorte ughters alike or dissimite b by class. 
whatever be her 
tribe. 


3. If there be competition Pens a married and an unmarried daughter, the un- 
3. First the un- married one takes the succession under the specific provisions of the 
married daughter text a cited (in default of her, let the daughter inherit, if un- 
inherits. m 


4. If the competition be between an unprovided and an enriched daughter, the un- 
4. Next a married Provided one inherits; but, on failure of such, the enriched one suc- 
but unprovided ceeds; for the text of Gautama is equally &pplieable to the paternal, 
as to the maternal, estate. ‘A woman's separate property goes to her 
PA dd lastly an daughters, unmarried or unprovided.’ ” 
enriched one. 


In Viramitrodaya, the position has been stated as follows :— 


"Amongst the daughters also, first let the unmarried daughters take the paternal pro- 
perty; in their default the married ee ead amongst these , first the unprovided ones, 
and on failure of them the provided ones; all in the same predicament however, take the 
property dividing it equally. This rule is settled. Acco y Katyayana says, —"Ihe 
wife who is not uncbaste, gets the wealth of the husband; er default, the daughter if 
she be then unmarried.’ Gautama ordains,— Woman's deed goes to daughters un- 
married and unprovided.—'Unprovided' means indigent. Although "woman's property’ is 
here mentioned, still the reason being the same, the text is applicable to paternal property 
also. . Thus in default of the e, when there are pegas provided as well as un- 
provided, “married as well as maiden, then first, the maiden daughter alone succeeds, for 
the father was bound to maintain her; in her default, a married daughter who is un- 
provided (succeeds), for though the husband is bound to maintain her, still she is un- 
provided by reason of the husband’s inability to maintain her; on failure of her, even a 
provided daughter qualified by the attributes ‘equal’, &c. takes the property agreeably to 
the propinquity previously mentioned”. 

(See pages 181-192 in Law of Inheritance as in the Viramitrodaya translated by 
Shastri, 1879 Edition). 

In Vedachela Mudaliar v. Subramania Mudaliar’ the Privy Council has ob- 
served (p. 362): 


“In Western India Viramitrodaya holds a high position and it supplements many gaps 
and omissions in the earlier commentaries, and illustrates and elucidates with logical 
preciseness the meaning of doubtful prescription.” 


1 (1921) LR. 48 LA. 349, s.c. 24 Bom. LR. 649. 
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Aecording to this commentary, the reason why an unpr ovided married daughter 
is preferred to the other married daughters is that her husband is unable to 
maintain her. Her need is the greatest and evidently therefore it is laid down 
that the father's property should first go to her. One daughter cannot, how- 
ever, be preferred to the other on this ground, when both the daughters are 
endowed or provided for or to use the words of Stokes, supplied with wealth. 
Under the text, the question of preference arises only when one daughter is un- 
endowed or unprovided (nirdhan), while the other daughter is endowed or 
provided (sadhan). The expression apratishthtta translated as unprovided 
or unendowed has been interpreted in the Mitakshara as signifying destitute of 
wealth and in Viramitrodaya as indigent. According to the text, therefore, 
the rule about one married daughter excluding the other married daughter will 
eome into operation only if one daughter is indigent or poor and needy, while 
the other one is possessed of wealth. It will not apply where both the daughters 
are finaneially well off and well placed in life. 

This being the position according to the texts, I will proceed to consider 
whether a different view has been taken in any decided cases. In Bakubai v. 
Manchhabai! the contest was between two sisters, Bakubai and Manchhabai. 
Their Sea observed that as between the married daughters (p. 10): 

s The test of sonship is not applicable on this side of India, and must, therefore 
be disregarded 
ma, tmit (p. 10): 

. succession to their father’s estate must be regulated by their comparative 

RO (Sadhan). or non-endowment (nirdhan).” 
The following issue was then framed and sent to the lower Court for trial: 

“Whether the pecuniary circumstances of Bakubai, widow of Ramdas, and Manchhabai, 
wife of Motilal, are so far different, as to give Bakubai a prior right of inheritance under 
Hindu law as compared with Manchhabai, on the ground that she is an unprovided 
(nirdhan) daughter?” 

Bakubai could, therefore, get a prior right of inheritance to the estate of her 
father, only if it was found that she was unprovided (mirdhan) daughter. 
According to this decision, therefore, only an unprovided (nirdhan) daughter 
ean exelude her sisters from inheritanee to their father's estate. 

: Bakubat v. Manchhabai was followed in Poli Widow v. Naroiam Bapu and 
Lala Keshavshei?. In that case the dispute was between the plaintiff Poli and 
the defendants who claimed the property through the plaintiff's sister. The 
lower appellate Court held that the plaintiff's sister, who had a son, had a pre- 
ferential elaim to sueceed as heir to her father over the plaintiff, who was a 
childless widow. It was held that ‘‘the circumstance of having male issue 
does not, on this side of India, determine the right to inherit and that compa- 
rative poverty is the only criterion for settling the claims of daughters among 
themselves” and that ‘‘an unendowed (nirdhan) daughter has preference over 
an endowed (sadhan) daughter". The decision of the lower Court was, there- 
fore, set aside and the suit was remanded for retrial. According to this deci- 


sion, therefore, the comparative poverty of the two daughters and not their. 


comparative wealth or riches is the criterion for determining whether one 
daughter ean exelude the other from inheritanee to the property of their father. 
In other words, where both the daughters are poor, the one who is poorer than 
the other will be the preferential heir. The question how the property left by 
the father should be divided when both the daughters are sadhan or possessed 
of wealth and when neither of them can be said to be nirdhan or poor or un- 
provided for, was not considered in either of these cases. 

‘In Srimati Uma Deyi v. Gokoolanand Das Mahapatra, at page 46 their Lord- 
ships of the Privy Council quoted the following passage from Sir William 
Maenaghten's Principles and Precedents of Hindu’ Law as being the correct 
proposition of law: 


1 (1864) 2 BHCR. 5. 3 (1878) LR. 5 LA. 40. 
2 (1869) 6 BH.C.R. A.CJ. 183. 


-—- 


1952.) SHIVPRASAD DEVIPRASAD V. JANKIBAI (A.GJ.)--Chainaté J. ` 945 


. But there is a difference in the law as it obtains in Benares on this point, that school 
holåing that a maiden is in the first instance entitled to the property; her, that the 
succession devolves on the married daughters who are indigent, to the d min of the 
wealthy daughters; that in default of indigent daughters, the wealthy daughters are com- 
petent to ae but no preference is given to a oughter who has, or is likely to have, 
male issue, over a daughter who is barren or a chi 8 widow.” 

According to this statement of law, only the indigent married daughter ean ex- 
elude the other married daughters from inheritanee to the property of their 
father. 

Bakubai v. Manchhabat and Poli v. Narotam were followed by the Allahabad 
High Court’ in Audh Kumari v. Chandra Dai’ in which it was 
held that comparative poverty is the only criterion for settling the claims of 
daughters on their father's estate. In that caso the suit was brought by two 
out of the four daughters claiming each a moiety of their father's estate to the 
exclusion of the two remaining daughters. It was found that the defendants 
were, as compared with their sisters, the plaintiffs, poor and needy. The plain- 
tiffs’ suit was therefore dismissed. The same view. was taken in Danno v. 
Darbo?, in which it was observed that the expression ‘‘unprovided for’’, which 
was used in the Mitakshara in contradistinetion to the term “enriched’’, must 
be construed in the sense of ‘‘indigent’’ as opposed to ‘‘possessed of means’’. 
In that ease ihe contest was between two sisters, the plaintiff who was well of 
and possessed of property and the defendant who was in poor circumstances. 
The plaintiff contended that she was entitled to a share in her father's estate 
as no provision had been made for her by her father. It was held that the fact 
that no property had been given to the plaintiff by her father was immaterial 
and that as the defendant was poor and indigent, the plaintiff was not entitled 
to succeed. In these cases also the daughter, who was held entitled to inherit 
her father's estate, was the daughter who was poor and indigent. 

The question again arose for consideration in Toíawa v. Basawa?. The dis- 
pute in this case was between four sisters. Two of them, the plaintiffs, sued 
their two other sisters, who were the first two defendants, for a partition of 
their father’s property. The evidence showed that the plaintiffs were possessed 
of lands and houses, that the husband of defendant No. 1 was also in com- 
fortable circumstances but that defendant No. 2, who was a widow, was possess- 
ed of neither land nor a house, that she had moveable property worth Rs. 700 
to Rs. 800, and that she earned her living by selling butter. Both the lower 
Courts held that as defendant No. 2 was the poorest of the four sisters, while 
the plaintiffs were clearly well to do, defendant No. 2 alone was entitled to the 
whole of her father’s property. This decision was confirmed in second appeal 
by the High Court. In his judgment Mr. Justice Ranade observed (p. 232) : 

-The lower appellate Court a appears to us to have correctly laid down the principle of 

x when it sta that, though the Courts ought not to go minutely into the question of 
comparative poverty, yet where the difference in wealth is marked, the law requires that 
the whole property should pass to the poorest sister." 
In this ease the sister, who was held to have prior right of inheritance to her 
father's property, was the one who, in the words of the lower appellate Court, 
was ''almost, if not quite destitute’. The decision in this case therefore was 
that where one daughter is poor, whilst the others are well-to-do, the poor 
daughter alone is entitled to the whole of her father’s estate. The question 
whether all the daughters should share their father’s property equally, when 
all of them are possessed of means and none of them is poor or indigent, or 
whether in such cases the daughter, who is less wealthy than her sisters, is alone 
entitled to inherit her father’s property, was not considered in this case. 

This ease was followed in Manki Kunwar v. Kundan Kunwar^. In this case the 
suit was between two sisters and the plaintiff claimed that she was entitled to 
a share to the extent of one-half of the entire property left by her father. The 
üefendant set up the plea that the plaintiff was a wealthy woman, whilst she, 


1 (1879) ILR. 2 AIL. 561. 3 (1898) LL.R. 23 Bom. 229. 
2 (1882) LLR. 4 AIL 243. 4 (1925) LLR, 47 All, 403, EGLI 
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the defendant, was very poor. It was found that while the plaintiff was a rich 
woman, the defendant was very poor. It was held that the defendant alone had 
a right to succeed to the father’s estate and the plaintiff’s suit was therefore 
dismissed. In the course of the judgment it was observed (p. 405): 

“|, That case (Totawa v. Basawa, LL.R. 23 Bom. 229) is a definite authority, which shows 
that all that has to be regarded is this. If you find a marked difference in the financial 
position of the sisters, and one of those sisters in straitened that is sufficient 
io bring into operation the authority of the Mitakshara. This case, as the other ones, 
has to be looked at from the point of view of comparative poverty of the plaintiff and 
defendant, and it is not essential that the poor sister should be bound to point to some 
definite acquisition of property by the rich sister. It is sufficient to say that her sur- 
roundings are such that she would be regarded as a rich woman." 

. The same view was taken in Parvatibai Gopal v. Maruti’, in which it was held 
that under the Hindu law as between the indigent daughters, the daughter who 
is comparatively more indigent is entitled to succeed. Mr. Justice Sen, who de- 
cided this ease, found that neither of the two sisters Kashibai and Rahibai could 
be deseribed as being in affluent circumstances, but that Kashibai’s income was 
markedly different from that of Rahibai and her husband, the probability being 
that while Kashibai subsisted by agricultural labour alone, Rahibai and her 
family lived mainly on the proceeds of their lands. He, therefore, held that 
Kashibai eould be regarded as & daughter who was unprovided for and that 
eonsequently she was entitled to succeed to the whole property of her father. 

All these cases were reviewed in Saviiribat v. Sidu?, in which it was observed 
at p. 875 that 
*...In judging the respective claims of married dau i i condition is 
nahi he cence? ane e uin ee e ae oe de 
financial circumstances but it is only to be seen whether there is any marked degree of 
t : in such condition so as to give one daughter prior right of inheritance. 
and tha 
“if one of them is in straitened circumstances and the other in more affluent circumstances 
the first is entitled to succeed in preference to the other, who would be regarded as rich.” 
In this case, it was found that the husband of one of the sisters Sunderabai had 
fields, while the other sister Savitribai or her husband had none, that there was 
a marked difference in their financial position, and that Savitribai was apratish- 
thita (indigent). Savitribai was, therefore, held to be entitled to succeed to the 
property of her father in preference to Sunderabai. 

It will be seen that in all these cases the daughter, who was found to be poor 
or indigent or in straitened circumstances or without means, was held to be the 
sole heir to the estate of her father, to the exclusion of her sisters. No authority 
has been cited before us, nor have we been able to discover any, in which it has 
been held that where the contest is between two daughters, who are both 
possessed of wealth and in good financial circumstances, the daughter who is 
less rich is entitled to succeed in preference to her richer sister. According to 
the text only the unendowed or mrdhan daughter has a prior right of inheri- 
tance. It is only such.a daughter who can succeed to the father’s estate to the 
exclusion of her sisters. Where there is no such daughter, that is one who can 
be called apratishthtia or nirdhan, then succession devolves on the endowed or 
enriched daughters, i.e., those who are possessed of wealth. Such daughters, 
being heirs of the same class, must share equally their father’s property. 

In this case while it is true that the plaintiff is not as rich as her deceased 
sister, the original defendant, she is also well off financially. In any case the 
expression apratishthita or nirdhan cannot certainly be applied to her. She is, 
therefore, not entitled to the whole of her father’s property. Both the plain- 
tiff and her sister have an equal claim to it and are therefore each entitled to a 
half share. 

_ The appeal will, therefore, be allowed. The decree passed by the lower Court 
is set aside and the plaintiff’s suit is dismissed with costs throughout. 

The rule issued in Civil Application No. 840 will be discharged. There will 
be no order as to costs of this application. Appeal allowed. 


1l (1944) 46 Bom, LR. 704. 2 [1945] Nag. 871. 
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Before the Howble Mr. M. C. Chagla, Chief Justice. 


HUSSAIN SAB WALLAD HASAN SAB GAIMA v. SITARAM 
VIGHNESHWAR BHADTI* 


Civil Procedure Code (Act V of 1908), Sec. 152, O. XLI, r. 11-—Decree of trial Court con- 
firmed by District Court—Appeal to High Court dismissed summarily—Application for 
amendment of decree made to District Court —Such application whether to be made 
to tnal Court or High Court—Decree of trial Court confirmed om appeal whether 
merges in decree of appellate Court. 


When an appeal is summarily dismissed by ihe High Court under O. XLI, r. 11, of 
the Civil Procedure Code, 1908, the original decree from which the appeal was pre- 
ferred remains untouched and it is the original decree which is the substantive decree. 
Therefore, if an application is made for amending the decree, it must be made, not to 
the High Court which has exercised its powers under O. XLI, r. 11, of the Code, but to 
the Court which passed the substantive decree. 

Bapu v. Vajir Batuk Prasad Singh v. Ambika Prasad Singh? Sheolal v. Md. Ismail, 
Musammat Sheo Piari v. Pandit Tribeni Prasad Tewari‘ followed. 

Subbamma v. Madhavaraos not followed. 

If a decree of confirmation is by the appellate Court, the decree of the trial 
Court merges in the decree of the appellate Court. The decree which is in existence 
and which can be executed is the decree of the appellate Coürt, and not the decree of 
the trial Court. The fact that the appellate Court does not vary the decree of the 
trial Court does not make any difference to the legal position that ultimately it is the 
decree of the appellate Court which is the substantive decree and which must be 
amended if an amendment is sought. 


Ove Sitaram (plaintiff) filed a suit against Hussain (defendant) in respect 
of a house and an open site which was described in the plaint as City Survey 
No. 1372 and claimed possession thereof. The trial Court on February 28, 1948, 
passed. a decree in favour of the plaintiff. The defendant appealed and the 
decree was confirmed by the District Judge on June 29, 1950. A second appeal 
to the High Court was summarily dismissed on October 12, 1950. 

On January 91, 1951, the plaintiff made an application under s. 152 of the 
Civil Procedure Code, 1908, to the District Court for amendment of the decree, 
alleging that the suit property had been wrongly described in the plaint as 
bearing City Survey No. 1372 instead of its correct description which was City 
Survey No. 1572. The defendant inter alia contended that the amendment 
could not be made by the District Court but could be made cither by the trial 
Court or by the High Court. The District Judge granted the plaintiff's appli- 
cation, observing in his judgment as follows :— 


* ... The lower Court's decree has been merged in the decree made by this Court and 
so the lower Court has no jurisdiction to amend it and it is this Court, which must do it. 
To that effect is the law op the point summed up by Sir Dinshah Mulla at page 485 of his 
annotation of the Code of Civil Procedure, 11th edition, 1941 So, the decree of the lower 
Court having been merged in the decree drawn by this Court, I do not think that the 
lower Court can amend the decree. On the question whether this Court can do it or the 
High Court, it has to be noted that admi the second appeal to the High Court was 
dismissed summarily under O. XLI, r. 11, without issuing a notice to the respondent, In 
these circumstances on the question whether the first appellate Court should amend the 
decree or the High Court, there is considerable difference of opinion among the several 
High Courts. According to some High Courts the appellate Court which summarily dis- 
missed the appeal can alone do it. Some other High Courts have taken the view that it 
is the Court like this and not the appellate Court that can amend the decree, the reason 
given being that dismissal under O. XLI, r. 11, leaves the decree of the lower Court un- 
touched. Our High Court, the decision of which I am bound to follow, takes the view that 
the decree can be amended not by the appellate Court, summarily dismissing the appeal, 
but by the lower Court. I may refer in this connection to Bapu v. Vazir, 21 Bom. 548, The 
head-note in that ruling runs as follows:— 

"The dismissal of an appeal under section 551 of the Code of Civil Procedure, Act XIV 
of 1882 (which corresponds with O. XLI, r. 11, of the Code of Civil Procedure, 1908) leaves 
, the decree of the lower Court untouched, neither confirmed, nor varied, nor reversed and 
it remains the decree of the lower Court which can amend it in order to bring it in ac- 
cordance with the judgment. It is argued by Mr. Kasbekar that in that ruling the trial 


*Decided, July 10, 1952. Civil Revision 2 (1931) LL.R. 11 Pat. 409. 
Application No. 681 of 1951, from an order 3 [1933] AIR. Nag. 117. 
passed by N. S. Shrikhande, District Judge 4 (1940) ILR. 16 Luck. 697. 
of Kanara, at Karwar. 5 [1946] AIR, Mad. 492. 

1 (1896) ILR. 21 Bom. 548. 
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Court's decree was reversed by the first appellate Court and that the second eal was 
summarily dismissed; whereas in this case the decision of the trial Court has con- 
firmed and a second appeal therefrom has been summarily dismissed. But I think this is 
a distinction without any difference. The material question is not whether the first appel. 
late Court has reversed Ha EC trial Court’s are decree ot affirmed it; but whether the second 
appel therefrom has been summaril xiy dismiss ed or dismissed on merits. 
Kasbekar relies upon a gof our High Court in Shivappa v. Ramchandra , 

sore in 46 Bom. 1, at e 3. The head-note in that ruling runs as follows:— ‘ 

“When an ap al to e High Court stands dismissed under Order 41 Rule 11 of the 
Civil Procedure e, 1908, no application for a review can be entertained or proceeded 
with in the lower Court." 

that case a reference was made to the earlier in Bapu v. Vazir, ra. But it 
was distinguished saying that the point that arose in tye oe var ifferent. In 
Shivappa's case, their Lordships were corsier the question of power of Courts to review! 
a judgment and not a case of an amendment pr eee y one in which a clerical’ 
mistake is sought to be amended by making the decree conform with the judgment. So, 
I do not think that the latter ruling of the High Court must be taken to have overruled 
the earlier decision which is on all fours with the case before me. In my view also 
decree can be amended by this Court and should not be necessarily taken to the High 
Court." 
The defendant applied in revision to the High Court. 


The application was heard. 


G. R. Madbhavi and K. E. Bengeri, for the applicant. 
N. M. Hungund and 8. N. Alagudde, for the opponent. 


Cuacua C.J. A suit was filed by the plaintiff to recover possession of a 
house which was described as bearing the No. 1372. The trial Court passed a 
decree in favour of the plaintiff. The defendant appealed, and the decree was 
confirmed by the District Judge. There was a second appeal to this Court, and 
it was summarily dismissed. On January 31, 1951, the plaintiff made an appli- 
cation under s. 152 of the Civil Procedure Code to the District Court for amend- 
ment of the decree, alleging that the house had been wrongly described as bear- 
ing the No. 1372 when in fact it bore the No. 1572. The District Court granted - 
the application. It is from that order that this revisional application is pre- 
ferred. 

It is contended before me that, inasmuch as an appeal was preferred t this 
Court, the application for amendment should have been granted, if at al, not 
by the District Court, but by this Court, and, therefore, the order of the Dis- 
trict Judge was without jurisdiction. Now, the ordinary principle is that the 
decree of the trial Court is merged in the decree of the appellate Court if an 
appeal is preferred from that decree, and the decree that has got to be executed. 
is the decree of the appellate Court; and if any amendment is sought of the de- 
cree, it must be of the decree of the appellate Court, and, therefore, an applica- 
tion for amendment should be made to the appellate Court.’ But the question 
is whether the position is different when an appeal is summarily dismissed by 
this Court under O. XLI, r. 11. Now, turning to that rule, it provides that 
the appellate Court may dismiss the appeal without sending notice to the Court 
from whose decree the appeal is preferred and without serving notice on the 
respondent or his pleader; and sub-el. (2) provides that the dismissal of an 
appeal under this rule shall be notified to the Court from whose decree the 
appeal is preferred. It will be immediately notieed that there is considerable 
difference between the provisions of O. XLI, r. 11, and the provisions of O. XLI, 
r. 82. Under O. XLI, r. 32, when an appeal i is heard after notice, the judgment 
of the appellate Court must be a judgment for confirming, varying or reversing 
the decree from which the appeal is preferred, and the decree that is drawn up 
is a decree confirming or varying or reversing the decree of the lower Court. 
But under O. XLI, r. 11, no such decree is to be drawn up. The only provision 
in O. XLI, r. 11, is that the lower Court has to be notified of the fact that an 
appeal from its decree has been dismissed. Therefore, the view has been taken 
by this Court—and, in my opinion, rightly—that when an appeal is summarily 
dismissed under the provisions of O. XLI, r. 11, the original decree from which’ 
the appeal was preferred remains untouched and it is the original decree which 
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is the substantive decree. Therefore, if an application has got to be made for 
amending the decree, it must be made, not to this Court which has exercised its 
powers under O. XLI, r. 11, but to the Court which passed the substantive 
decree. ` 
"Turning to the authorities, this view was taken as far back as in 1896, in 
Bapu v. Vajir!. Sir Charles Farran, Chief Justice, who delivered the judg- 
ment of the Court, pointed out that there is a change of language: made in 1888 
\ by the Legislature in s. 551 of the old Code of Civil Procedure of 1882, which 
corresponded to'O. XLI, r. 11, of the new Code of 1908, and from that the 
learned Chief Justice infers that it was intended that there should be a diffe- 
,rence between the results of a dismissal under s. 551 and of a confirmation under 
P 577, which corresponds to O. XLI, r. 32. The learned Chief Justice further 
pointe out as follows (p. 551) .— 
an appeal is, we to entertain it as in the case of an 
appeal ea te do tini bai barred. gore Mal is dismissed under section pee 
is no decree of the High Court which can be executed, and the reasoning in the 
cases to which we have been referred docs not apply." 
Mr. Madbhavi has attempted to distinguish this ease by pointing out that in 
this ease the Distriet Judge had reversed the decree of the trial Court and that 
reversal was confirmed by the High Court summarily dismissing the second 
appeal. Mr. Madbhavi says that, in the present case, the Distriet Court has 
confirmed the decree of the trial Court, and that has been further confirmed by 
the High Court by summarily dismissing the second appeal. I do not see any 
distinction in principle between the two cases. In both the cases, the appeal 
was dismissed under O. XLI, r. 11, and the same argument must apply whether 
the dismissal was of a decree which confirmed the decree of the trial Court or 
a decree which reversed the decree of the trial Court. Mr. Madbhavi has drawn 
my attention to a recent decision of the Madras High Court reported in Sub- 
bamma v. Madhavarao?, In that case, a single Judge, Mr. Justice Horwill, took 
the view that a decree under O. XLI, r. ll, supersedes the decree of the lower 
Court in the same way as if notice had been issued to the respondent, and, there- 
fore, an application for an amendment of the decree lies to the appellate Court 
and not to the lower Court. Mr. Justice Horwill considered the judgment of 
the Patna High Court reported in Batuk Prasad Singh v. Ambika Prasad 
Singh®, which was to the contrary effect, and the learned Judge did concede 
that a great deal was to be said for the argument contained in the Patna case. 
But what influenced the learned Judge was that he could not depart from the 
procedure consistently adopted by the Madras High Court. Apart from Patna, the 
Nagpur High Court has taken the same view (see Sheolal v. Md. Ismail^) and so 
also has the Chief Court of Lucknow (see Musammat Sheo Piari v. Pandit Tri- 
beni Prasad Tewari.) In my opinion, I am bound by the decision in Bapu v. 
Vajir, and apart from being bound, with respect, I entirely agree with the rea- 
soning of the learned Judges in that case. I am further fortified in my view 
by the fact that the Patna, Nagpur and Lucknow High Courts have taken the 
same view as the view taken by this High Court. 

It is then mrged, in the alternative, by Mr. Madbhavi that the proper Court 
to which the application should have been made was the trial Court, and not 
the District Court. Mr. Madbhavi says that the decree of the trial Court. was 
confirmed by the District Court, the appellate Court did not vary or reverse the 
decree, the decree remained unaffected, and therefore the plaintiff should have 
gone to the trial Court. Now, I know that some High Courts have taken the 
view that, unless the decree of the trial Court is superseded by the appellate 
Court, the application for an amendment of the decree must be made to the 
trial Court. I am unable to agree with that view. If a decree of confirmation 
is passed by the appellate Court, the decree of the trial Court merges in the de- 


1 (1896) ILR. 21 Bom. 548. 4 [1933] AIR. Nag. 117. — 
2 Pre AIR, Mad. 492, 5 (1940) LL.R. 16 Luck. 697; 
3 (1931) ILR. 11 Pat. 409. 
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eree of the appellate Court, and it is impossible to say that the decree of the 
trial Court is still in existence and it could be amended. The decree which is 
in existence and which can be executed is the decree of the appellate Court, and 
not the decree of the trial Court. The fact that the appellate Court.does not 
vary: the decree of the trial Court does not make any difference to the legal posi- 
tion that ultimately it is the decree of the appellate Court which is the substan- 
tive decree and which must be amended if an amendment is sought. 
The application, therefore, fails. The rule is discharge with costs. 


Rule discharged. 


Before the Hon ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
A. S. RUBEN v. NARAYAN MORESHWAR MULYE.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (pom. LVII of 1947), Sec. 13 
(g) Explanation (a)—Conatitution of India, arts. 14, 19(1 aa stiles Beale (a 
creates unreasonable discrimination against particular class of landlords—Explanation 
(a) whether ultra vires of Constitution--Parliamentary S eels Whether Court 
can refer to such proceedings to determine circumstances under which a law was 
passed and reasons which necessitated it. 

Explanation (a) to s. 13(1)(g) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, is not ultra vires of the Constitution of India. ; 

Whether the Explanation falls under art. 14 or art. 19(1)(f) of the Constitution, the 
result is that the discrimination created by it between ords who purchased pro- 
perty prior to January 1, 1947, and landlords who purchased property after January 1, 
1947, was introduced by the Legislature in the interest of the general public and, 
therefore, it does not contravene any of the articles in Part III of the Constitution. 

It is open to the Court to look at the Parliamentary proceedings or proc 
Legislature in order to determine the circumstances under which a particular law 
was passed and the reasons that necessitated the passin as ihe law. 

Charanjit Lal v. Union of India; fo 

Ont A. S. Ruben (defendant) was a monthly ae “of Ganapatdas, who 
owned a house in Satara City. Narayan (plaintiff) purchased this house from 
Ganapatdas on June 23, 1947. On July 10, 1947, the plaintiff called upon the 
defendant to vacate the house, and on his failure to do so, he filed the present suit 
for ejectment against him. The plaintiff inter alia alleged that he required the 
premises reasonably and bona fide for his own use and occupation. 

The trial Judge held that the premises were required by the plaintiff reason- 
ably and bona fide for his own use and occupation but that he was not entitled 
to eject the defendant by reason of Explanation (a) to s. 18(1)(g) of the Bom- 
bay Rents, Hotel and Lodging House Hates Control Aet, 1947, as the plaintiff 
had purchased the property after January 1, 1947. He, therefore, dismissed 
the suit, observing in his judgment as follows :— 

. In m; 2 inion, the interest which must be acquired before January d. 1, 1947, 

ig "ss ‘interest o dlord and in view of the definition of landlord in s. (3) 

the interest of a landlord is his right to receive rents of the premises. To 5 a Pepe: 

within the menning of s. 18, sub-s. (1), cl. (g), it 1s therefore necessary for the plaintiff 

to show that he was entitled to receive the rents of the premises before January 1, 1947. 

Mor ue end Ae E Eea Mar He as D eget T f to receive rent 

before January 1, 1947. That being w it seems to me that the plaintiff is not a landlord 

for the purpose of s. 18, sub-s. (1), cl. (g)." 

On appeal the Distriet Judge confirmed the finding of the trial Court that 
the plaintiff required the premises reasonably and bona flde, but held that Ex- 
planation (a) to s. 13(1)(g) of the Act was void as it contravened arts. 14 and 
19(1) (f) of the Constitution of India. He, therefore, passed a decree in favour 
of the plaintiff, observing in his judgment as follows:— 

explanation as above indicated clearly imposes a restraining on the exercise of the 


“The 
right of the I landlord to enjoy the roperty for his personal use This restraint cannot be 
regarded to be reasonable and in fre interest of the general public. The law itself relates 


*Decided, August 6, 1952. Civil Revision Satara, in Appeal No. 455 es 1949, reversing 
Application No. 1067 of 1951 (with Civil the order passed by N. R. Ginwalla, First 
Revision Applications Nos. 1088, 1155 and Joint Civil Judge 
1156 to 1158 of 1951), from the order passed 1 (1950) 53 Bon. L.R. 499, 504, 
by Y. K. Ghaskabdi, District Judge at s.c. [1950] SOR. '869. 
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only to the relationship between landlord and tenant as such and hence it cannot be regard- 
ed to be touching the interest of the general public as such, as the lendlords and tenants 
would be only regarded to be a very small class of the T cau ublie. Hence any 
provision with regard to the relationship between the landlord tenant cannot be 
regarded to be one in the interest of the general public in the proper sense of the term. 
Hence the restraint as embodied in the explanation cannot be justified as reasonable in 
the interest of the general public, apart from that aspect of the matter. The restraint 
cannot also be regarded to be reasonable itself. 

As indicated above, the restraint is sought to be put on purchasers of property of 
the period when the law in force allowed the persons the enjoyment of the property for 
personal use. The restraint in that respect touches the vested rights of the parties and 
such restraint cannot normally be regarded to be reasonable. The restraint on the 
fundamental rights to hold the property is in itself not justifiable and there can be no 
reason for putting such a restraint in regard to transactions which have already taken 
place before the putting in of the said restraint and in the full belief that the persons 
now affected by the restraint would have full liberty to enjoy their property for their 
personal use. It thus trenches upon the valuable right of a certain class of persons and 
such invasion can never be regarded to be in any way reasonable. Moreover, there 
appears no plausible reason for the selection of that particular date as January 1, 1947. 
Hence in the absence of any reasonable explanation for the choice of that date and in 
view of the fact that it affects the transactions which were entered into in the bona fide 
belief of being able to enjoy the property for personal use under the law then existing 
the Ceplanann imposing the restraint with regard to such transaction cannot be regard- 
ed to be in any way justifiable and reasonable. Again this section introduces a sort of 
classification between the various kinds of landlords or purchasers of properties and 
limits the operation of the explanation to a certain class of them. In this regard, article 14 
in part III of this Act may be referred to. It states that the State shall not deny to any 
person equality before the law or the equal protection of the laws within the territory 
of India. Thus this arbitrary classification sought to be created by the separation of the 
explanation is certainly not consistent with the provision with regard to the fundamental 
right in respect of the equality of every person before law. Thus the explanation in 
question appears to be inconsistent both with cl. e of art. 19 (1) (g) and the provisions 
of art. 14 of Part IIT of the Constitution Act and hence under art. 13 of the said act, the 
explanation has to be regarded as void.” 


The defendant applied in revision to the High Court. 
The application was heard. 


Y. B. Rege, for the applicant. 

D. N. Gokhale, with K. J. Abhyankar, for opponent No. 1. 

G. N. Joshi, with V. T. Gambhirwala for H. M. Choksi, Government Pleader, 
for opponent No. 2. 


Cuaca C.J. This is an application in revision against the decision of the 
District Judge, North Satara, holding that Explanation (a) to s. 13(1)(g) of 
the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, was ultra 
vires and void; and the learned District Judge came to hold that under the fol- 
lowing circumstances. 

The petitioner is a tenant, and he went to live in the premises as a tenant in 
1941. The opponent, who is a landlord, purchased the property on June 23, 
1947, and he filed a suit for ejectment against the applicant. One of the 
grounds urged by him was that he required the premises reasonably and bona 
fide for his own use and occupation. The learned Judge held the requirements 
of the landlord established, but came ‘to the conclusion that as the landlord had 
purchased the property after January 1, 1947, by reason of Explanation (a) to 
s. 13(1) (g), he was not entitled to eject the tenant. Thereupon he dismissed 
the suit. An appeal was preferred to the learned District Judge. The learned 
District Judge confirmed the finding of the trial Court that the landlord re- 
quired the premises reasonably and bona fide, but came to the conclusion that 
Explanation (a) to s. 13(1) (g) of the Act contravened art. 14 and art. 19(1) (f) 
of the Constitution and therefore was void, and because of that, tHe landlord 
was entitled to possessign under s. 13(1) (g), and passed a decree in his favour. 

The Aet with whieh we are dealing was passed in order to eontrol the law 
relating to rents and evietions, and the main purpose of the Aet obviously is to 
extend to the tenant the utmost protection. The Legislature realised the short- 
age of houses in the State of Bombay and therefore put this legislation on the 
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statute book. Now, s. 13(1)(g) entitles the landlord to recover possession from 
his tenant if he requires the premises reasonably and bona fide for occupation 
by himself or for any person for whose benefit the premises are held, and it will 
be noticed that the Act of 1947 gave a further protection to the tenant inasmuch 
as by sub-cl. (2), even though a landlord may establish his requirements, the 
tenant would still be protected if the Court came to the conclusion, on a con- 
sideration of a balance of convenience, that the ejectment would result in 
greater hardship to the tenant than to the landlord. The Act of 1947 gave a 
further protection to the tenant, and that was contained in the Explanation, 
and the Explanation is in the following terms: 

“(a) a person shall not be deemed to be a landlord unless he has pene his inte- 
rest in the premises at a date prior to the beginning of the tenancy, or first day of 
January 1947, whichever is later or, if the interest had devolved on him by inheritance 
or succession, his predecessor-in-title had acquired the interest at a date prior to the 
beginning of the tenancy, or the first day of January 1947, whichever ia later;” 5 
Now, as in this case, the landlord had acquired the premises after January 1, 
1947, he could not claim possession from his tenant under sub-el. (g) of s. 18(2), 
and what is contended on behalf of the landlord is that this Explanation creates 
an arbitrary, unreasonable and eaprieious discrimination against a particular 
class of landlords. It is pointed out that landlords, who purchased property 
prior to January 1, 1947, could obtain an order of ejectment from the Court if 
they required premises reasonably and bona fide for their own use and oceupa- 
tion, but landlords who acquired property after January 1, 1947, however great 
their requirements may be, they were not entitled to eject their tenants. It is, 
therefore, argued that there is in this particular case an unreasonable diseri- 
mination, and that such a discrimination offends against art. 14 of the Consti- 
tution. 

Article 14 has often come up before the Courts for construction and interpre- 
tation. It is unnecessary to repeat what has been so often said both by this 
Court and the Supreme Court with regard to the true effeet of that article. In 
brief, art. 14 is intended to protect the subject from arbitrary and capricious 
classification at the hands of the Legislature. Article 14 does not prohibit the 
Legislature from classifying in certain cases. But if it does classify, and if it 
does lay down that a particular class is exempt from a particular law, that 
classification must be on a reasonable basis. As it has been said, there must 
be some nexus, some connection, between the object of the legislation and the 
classification made by the Legislature. It has also been pointed out that the 
burdeu is always upon the citizen who challenges the validity of the Act, but 
Mr. Gokhale is right when he says that, when prima facie it appears that the 
classification is not justified, it is for the State to satisfy the Court that there 
was some reasonable consideration which led the Legislature in exempting a 
particular class from the operation of the law. 


Now, can it be said that, looking to the object of the legislation, looking to 
the circumstances prevailing when the law was passed, there was no justification 
for the Legislature in depriving the landlords who purchased properties after 
January 1, 1947, of the right which the landlords had who had purchased 
properties prior to that date? Now, we can take almost a judicial notice of the 
fact that conditions in the State of Bombay in 1947, as far as real property was 
concerned, were very peculiar. There was a post-war boom. People who had 
made money illegitimately, people who had made money by black-marketing 
and by evading the payment of taxes, had a large surplus of cash which they 
wanted to.invest. There was also another circumstance, a very unhappy cir- 
cumstance, which was also prevalent in the State of Bombay at that time. A 
large number of persons from the Punjab and Sind hd started coming into 
Bombay with a view to settling down here. These people were themselves up- 
rooted from their State, and they wanted to take new roots in this State, and 
therefore they were looking out for properties which they could buy and in 
which they could live, and therefore the result of their being allowed to buy 
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properties with a view to living there would have been to throw out a large 
number of people who were living in these premises, in these properties, for 
many years as tenants and being uprooted. It was under these circumstances 
that the Legislature enacted the Explanation which has been challenged before 
us. 


It has been pointed out by Mr. Justice Fazl Ali in Charanjit Lal v. Union of 
India! that it is open to the Court to look at the Parliamentary proceedings or 
proceedings of Legislature in order to determine the circumstances under which 
8 partieular law was passed and the reasons that necessitated the passing of the 
law; and when we turn to the discussion on the bill which ultimately resulted 
in the Act under consideration, the Minister in charge of that Bill has pointed 
out in terms that the Government had found in recent years that there had 
been many purchases of houses—properties—and as the owners might apply for 
ejectment of their tenants, it was necessary to enact the Explanation. There- 
fore, apart from what we might ourselves take judicial notice of, we have a 
statement, an authoritative statement, from the most responsible member of the 
Legislature who was piloting the bill Now, the question is whether if this was 
the reason whieh led the Legislature to make this distinetion and bring about 
this classification, ean it be said that the classification is unreasonable, arbit- 
rary or capricious, if the intention of the Legislature was to protect the tenants 
who would otherwise find no living space at all from a class of people who had 
suffleient means to purehase properties in order to live in those properties them- 
selves? In our opinion, the Legislature was fully justified in extending pro- 
tection to the tenants by framing this particular Explanation. 

It is pointed out by Mr. Gokhale that even assuming there was some justifica- 
tion for discriminating between one class of landlords and another, the parti- 
cular date selected by the Legislature, viz. January 1, 1947, was an arbitrary 
date for which there could possibly be no justification. Mr. Gokhale points out 
that the Act was passed on January 19, 1948, and it came into force on February 
13, 1948, and it is therefore contended that the Legislature has given a retros- 
pective effect to the Explanation, and landlords who had no notice of the passing 
of such legislation and who might have purchased properties with a view to 
going and living there, would also be affected by the Explanation. Now, in our 
opinion, once we come to the conclusion that the Legislature had the right to 
distinguish between one class of landlords and another, and draw a line between 
landlords who purchased properties after a particular date and landlords who 
had purchased properties prior to that date, then it would be for the Legislature 
to select a date which would bring about the distinction and the classification. 
Under all circumstances, any date selected must, in its very nature, be an 
arbitrary date, and it would not be for the Court which has not got the necessary 
materials to decide whether the Legislature was right in selecting the particular 
date rather than any other date. If the discrimination itself is not justified, 
nothing more can be said. But once the discrimination is justified and it is held 
that there is a reasonable basis for the discrimination, then the selection of the 
date itself must be left to the good sense and intelligence of the Legislature, and 
in this particular case there seems to be prima facie good sense and intelligence 
in selecting January 1, 1947. That was the time when a revolution was in the 
air, when people were beginning to think of the possibility of circumstances and 
conditions changing and although a wholesale migration started much later, a 
gradual trek was visible from one part of India to the other. Also, the post-war 
bnom was beginning to feel itself more and more at this time and therefore 
obviously the Legislature selected this particular date. If, therefore, the Ex- 
planation does not offend against art. 14, in our opinion, no question arises with 
regard to art. 19(1)(f). That article, if it applies, protects the fundamental 
rights of a citizen to acquire, hold and dispose of property. That fundamental 
right is subject to reasonable restrictions in the interest of the general public. 


1 (1950) 53 Bom. L.R. 499, 504, s.c. [1950] S.C.R. 869. 
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Now, if the partieular restriction is not in the interest of the general public, 
then undoubtedly it would offend against art. 19(1)(f), but it would equally 
offend against art. 14. We are upholding this Explanation as not contravening 
art. 14 beeause, in our opinion, the Explanation is in the interest of the general 
publie, "Therefore, whiehever way one looks at it, whether it falls under art. 14 
or under art. 19(1)(f), the result must be the same, viz. that this particular 
discrimination, this particular classification, was introduced by the Legislature 
in the interest of the general publie, and therefore it does not contravene any 
of the artieles in Part III of the Constitution. In our opinion, the learned 
District Judge was in error in coming to the conclusion that Explanation (a) 
to s. 13(1) (g) was ultra vires. 

There are two other matters to which we would like to refer. The learned 
Judge, in deciding that this particular Explanation was unconstitutional, ob- 
viously, with respeet to him, overlooked the recent amendment to the Civil 
Procedure Code which is to be found in Act XXIV of 1951. That amendment 
precludes any Court subordinate to the High Court from deciding upon the 
uneonstitutionality of any Aet passed by the State or by the Parliament, and it 
requires the Subordinate Court, if it is of the opinion that the particular measure 
or legislature is unconstitutional, to state the case to the High Court, setting out 
its opinion and the reasons for the same and refer the same to the High Court. 
What the learned Judge should have done was, if in his opinion this particular 
Explanation was ultra vires or void, to have referred the matter to us and not 
to have decided the matter himself. Further, the learned Judge also overlook- 
ed the provisions of O. X XVII-A of the Civil Procedure Code. If the question 
' of the eonstitutionality of an Act of the Bombay State was in question, it was 
his duty to have given notice to the Advocate General of Bombay. In this 
particular ease no notice was given, and the constitutionality of the Act was 
decided in the absence of the State of Bombay. Therefore, strictly, we should 
have set aside the deeree of the learned District Judge and would have called 
upon him to state the ease as required by the provisions of the law. But inas- 
mueh as there is another applieation on the same question pending before us, 
itis unnecessary to do so. What we will do therefore is to set aside the decree 
of the learned District Judge and restore the decree of the trial Court with 
eosts throughout. 

The same is the result in Civil Revision Application No. 1088 of 1951 which 
js also from the decision of the same learned Distriet Judge who has come to 
the same conclusion as to the constitutionality of the Explanation to s. 18(1) (g). 
mL order as to eosts of the State of Bombay in Civil Revision Application 

os. 1067. 

In Civil Revision Applieation No. 1155 of 1951, the rule will be discharged. 
No order as to costs. 

Civil Revision Applications Nos. 1156 to 1158 of 1951 are rejected. 


Decree set aside. 


iw 
1952.] THE STATE- V. LALDAS (A.Gt.J.) 955 


CRIMINAL APPELLATE. 





Before Mr. Justice Gajendragadkar and Mr. Justice Chainani. 
THE STATE v. LALDAS ALIAS RUPCHAND ONKARDAS.* 


Indian Penal Code (Act XLV of 1860), Secs. 120B, 379, 218—Criminal Procedure Code 


(Act V of 1898), Sec, 197—Criminal conspiracy to commit theft and framing of in- 
correct record public servant—In proving charge of such conspiracy whether 
incumbent upon prosecution to make all acts committed by conspirators subject- 
matter of charge—Public servant charged with framing false documents—Sanction 
to prosecute obtained in respect of one document only—Whether trial of accused in 
respect of other documents void—Absence of sanction with regard to one of the 
charges against one of the accused—Whether want of such sanction vitiates trial in 
respect of all offences charged against all accused—Sanction to prosecute public ser- 
vants—Duty of lawyers to invite Court to decide question of sanction before proceeding 
to deal with merits of prosecution. 


If in proving the charge of conspiracy under s. 120B read with ss. 379 and 218 of 
the Indian Penal Code, 1860, the prosecution choose to rely upon some acts of the 
conspirators committed by them in pursuance of the conspiracy, they would be 
entitled to ask for a conviction of the accused if they succeed in proving the T 
It is not incumbent upon the prosecution to make all the acts committed by the 
conspirators the subject-matter of the charge. It is open to them to select some of 
the acts and charge the accused in respect of them. 

The accused who was the Assistant Divisional Forest Officer was charged as such 
publie servant, under s. 218 of the Indian Penal Code, with the offence of framing 
alse record in respect of a panchanama. and its appendices and five other documents. 
Sanction to prosecute the accused was granted by the Government, but the sanction 
was given only in respect of the- panchanama. On the question whether the Sessions 
Judge had jurisdiction to try the ee framed against the accused under s. 218 in 

ect of documents not covered by sanction:— 

eld, that the trial of the accused with regard to the offence under s. 218 of the 
indies Feral Code in respect of all the documents other than the panchanama was 
wholly void. 

Basdeo Agarwalla v. Emperor and Gokulchand Morarka v. The King? referred to. 

Whenever it is discovered that more persons than one are tried for the commission 
of more offences than one, that: sanction was required under s. 197 of the 
Procedure Code, 1898, in respect of one of the offences alleged to have been committed 
by one of the accused persons and that such sanction has not been obtained, it would 
be necessary to consider in respect of the other offences charged against all the accused 
whether the trial of such offences has been prejudiced by the introduction of the 
evidence in regard to the offence for which sanction was required. If the trial of 
Mond cell a tA Pee a st the accused in respect of the other 
offences can ordinan] y be h to be implicit and the whole trial can be set aside. 
But if the trial has been held by a Magistrate or a Sessions Judge without a jury, 
then the accused persons would not be entitled to contend that the whole trial sho 
be deemed to be void without proof of prejudice. 

The general proposition accepted in Emperor v. Rudragouda Rachangouda® and 
Emperor v. Ramchandra Rango‘ that the absence of sanction with re to one of 
the offences charged against one of the accused renders vold the whole of the trial 
in ect of all the offences charged against all the accused cannot be treated as 


good law. 
Hori Ram Singh v. The Crown? followed. 
Queen Empress v. A. Morton and Moorteza Ali and Subramania v. King-Emp. 


Just as it is the duty of the Judges and Magne to consider the question of 
sanction whenever public servants are charged before them, it is also the duty of 
the lawyers to take the point about sanction at the earliest stage and invite the 
Judge or the Magistrate to decide it before proceeding to deal with the merits of the 
prosecution case. 

Emperor v. Lumbhardhar Zutshi, referred to. 


THE prosecution ease was that one Laldas and six other persons (accused 


Nos. 1 to 7) had entered into a conspiracy to commit theft by illicitly cutting 


^Decided, April 14, 1952. Criminal Appeal 
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and removing Government trees in the Walheri Barl reserved forest between 
the villages of Walheri and Sojarbara. Laldas, Parashabhai and Jangubhai 
(aceused Nos. 1-3) were partners of the firm Laldas Onkardas Company and 
had taken on contract the trees in private survey Nos. 1 to 6 at Sojarbara. In 
December 1946 these three partners entered into a criminal conspiracy to com- 
mit the theft of adjoining Government trees of the Walheri forest. In pur- 
Suanee of this conspiracy, they did commit the theft as intended and thereby 
committed an offence under s. 120-B read with s! 979 of the Indian Penal Code. 
This was the first charge framed at the trial against accused Nos. 1 to 3. The 
four other accused were Forest Officers and: according to the prosecution case, 
they also joined this conspiracy. Andrade (accused No. 7) who was an Assist- 
ant Divisional Officer, Nandurbar Division, was alleged to have joined this 
conspiracy sometime between February 9 and 13, 1947. At this time 
he was camping at Walheri in connection with an inquiry into the illicit 
cuttings and, having joined the conspiracy, he aided and abetted the three 
accused persons in committing theft of the Government forest trees. Accused 
No. 7 was, therefore, charged with having committed an offence punishable 
under s. 120-B read with s. 379 of the Indian Penal Code. This was the second 
eharge frumed at the trial. 

Aceused Nos. 1 to 3 were further charged with having committed an offence 
under s. 879 of the Indian Penal Code in that they had dishonestly cut Govern- 
ment trees extensively in the reserved forest at Walheri between the beginning 
of December 1946 to the end of April 1947. The prosecution ease was that, as 
a result of this illegal activity, wrongful loss had been caused to Government to 
the extent of Ra. 50,000. This was the third charge framed at the trial. 

The fourth charge was against all the Forest Officers, accused Nos. 4 to 7, in 
respect of the intentional aid and facility which they had given to accused 
Nos. 1 to 3 in committing the offence under s. 379. This charge was under 
s. 979 read with s. 109. i 

The fifth charge was that, in pursuance of the said criminal conspiracy, 
accused No. 7, who was a publie servant and who being charged with the prepa- 
ration of the Tecord i in eonneetion with the enquiry about the illicit cuttings as 
such publie servant, made a false panchnama in collaboration, with accused 
Nos. 1 to 6 on February 11, 1947, and made other false papers which were an- 
cillary to the said panchnama with the dishonest intention or knowledge as 
required by s. 218 of the Indian Penal Code. In other words, by this charge 
accused No. 7 was alleged to'have committed an offence under s. 218 of the 
Indian Penal Code. A similar charge was made against accused No. 4 in res- 
pect of the panchnama made by him and in respect of the statements recorded 
by him during the course of the same enquiry. This was charge No. 6 and it 
was framed against aceused No. 4. 

Accused No. 6 was likewise charged under s. 218 for having framed incor- 
rectly the first offence report and other documents mentioned in the charge. 
This was charge No. 7, and the last charge was that, in pursuance of the afore- 
said criminal conspiracy, accused Nos. 1 to 3 and 5 "along with Dagu Mohamad 
aided and assisted accused Nos. 4, 6 and 7 in the commission of the above offences 
under s. 218 and thereby they themselves committed an offence punishable 
under s. 218 read with s. 109 of the Indian Penal Code. 

The ease was tried by the Sessions Judge, West Khandesh, with the aid of 
assessors. , At the end of the trial, the assessors were unanimously of the opinion 
that the offences charged had not been proved against any of the accused. The 
Judge agreed with the assessors in regard to accused Nos. 5 and 7. He held 
that the prosecution had failed to prove their case against them. He accordingly 
acquitted these two accused of all the offences charged. As regards the other 
accused, the Judge differed from the opinion of the assessors and held that the 
charges framed against them had been proved beyond a reasonable doubt. He, 
therefore, convicted accused Nos. 1 to 8 of the offences punishable under s. 120-B 
read with s. 379 and sentenced them to suffer rigorous imprisonment for six ' 
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months and to pay a fine of Ba; 2,000 each. They were also convicted of the 
offences punishable under s. 218 read with s. 109 and sentenced to a term of 
three months’ rigorous imprisonment and to pay a fine of Hs. 1,000 each. Sub- 
stantive sentences passed against them were ordered to run concurrently. 
Accused No. 4 was sentenced to suffer rigorous imprisonment for six months 
and to pay a fine of Rs. 1,000 under s. 120-B read with s. 379. He was also 
convicted of the offences under s. 218 and sentenced to suffer rigorous imprison- 
ment for six months. Substantive sentences were to run concurrently. Accus- 
ed No. 6 was convicted under s. 120-B read with s. 879 and sentenced to suffer 
rigorous imprisonment for three months. He was also convicted under s. 218 
and sentenced to suffer rigorous imprisonment for three months. Substantive 
sentences were to run concurrently. The Judge did not pass any order as to 
eonvietion and sentence in regard to the third and fourth charges. lt was 
against these orders of conviction and sentence that the present appeals were 
preferred to the High Court by all the accused. The State of Bombay pre- 
ferred an appeal against the order of acquittal passed by the Judge in respect 
of accused No. 7. An application was made on behalf of the State for 
enhancement of sentences passed against accused Nos. 1 to 4 and 6. 


E. A. Jahagirdar, with Hiralal M. Mehta & Co., for accused Nos. 1 to 3. 
S, B. Kotwal, for accused No. 4. 
H. M. Chokst, Government Pleader, for the State. 


GAJENDRAGADEAR J. [His Lordship, after narrating the facts, proceeded :] 

At the hearing of this appeal Mr. Jahagirdar has raised two points of law 
and it would be convenient to deal with them before proceeding to consider the 
merits of the case. Mr. Jahagirdar says that the course adopted by the prose- 
eution in the present case is unusual in that two separate cases have been filed 
against the accused virtually in respect of the same conspiracy. Sessions Case 
No. 13 of 1950 from which the present appeal arises is based upon the conspi- 
racy between the four partners of the firm and four forest officers. The object 
of this conspiracy was that the partners of the firm should illegally cut tho 
trees in the Government forest and remove them, and in accomplishing this 
object the forest officers had agreed to assist the partners by making false 
panchnamas and by abetting the illegal cutting and removal of Government 
trees. The prosecution case is that this conspiracy was formed between the 
members of the firm themselves in the beginning of December 1946 and the 
forest officers joined this conspiracy later. The scene of operation of this con- 
spiracy was in the Walheri Bari reserved forest, Hill Working Circle, between 
the villages of Walheri and Sojarbara. That is why the members of the firm 
have been substantively charged with the offence of committing theft under 
s. 879 and the forest officers have been charged with the offence of framing false 
record under s. 218. There are besides the charges of conspiracy and 
abetment against all the accused. Another criminal case was started against 
the partners of the same firm and two forest officers, Haribhan Sanaf and Maha- 
dev Vedu, who are accused Nos. 4 and 6 in case No, 18 of 1950. This case was 
Sessions Case No. 14 of 1950. In this case the prosecution alleged that all the 
accused had entered into a conspiracy to commit thefts of Government trees in 
Goramal and Rapapur forests. The time when this conspiracy was formed is 
the same as the other conspiracy and the modus alleged to have been adopted 
by the conspirators is also the same. Mr. Jahagirdar says that the procedure 
thus adopted by the prosecution in starting two criminal cases against the ac- ` 
cused was not only unfair, but is illegal. His contention is that in substance 
the prosecution case must be taken to be that there was one general conspiracy 
and that in pursuance of this conspiracy Government trees were cut by some 
of the conspirators in all the places covered by the two respective cases and the 
forest officers abetted the commission of this offence by framing false official 
record; if that is so, it was the duty of the prosecution to have put all the evi- 
dence against the accused-in one case and not to have exposed them to two 
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different cases. In this connection Mr. Jahagirdar has also referred to the fact 
that both the sessions eases were deeided on the same day. Sessions Case No. 18 
of 1950 ended in the conviction of the accused, whereas Sessions Case No. 14 of 
1950 ended in their acquittal. The present appeal arises from the order of 
conviction and sentence passed by the learned Sessions Judge against the ac- 
cused in Sessions Case No. 13 of 1950, and there has been no appeal by the State 
against the order of acquittal passed by the learned Sessions Judge in favour 
of the accused in Sessions Case No. 14 of 1950. Mr. Jahagirdar has attempted 
to rely upon some of the findings of the learned Sessions Judge in Case No. 14 
of 1950. In fact, he has applied to us for leave to adduce as additional evidence 
the record of the said case and the judgment in particular, in the appeal before 
us. It is true that in Sessions Case No. 14 of 1950 the learned Sessions Judge 
took the view that the trial of the accused in the said case was vitiated by reason 
of the fact that the charge in the said case was not included in the earlier Case 
No. 18 of 1950. In his opinion there was only one conspiracy charged against 
the accused, and it was illegal to have split up this conspiracy into two different 
charges presented in two different cases. It is also true that on the merits the 
learned Sessions Judge has made several findings which are in favour of the 
accused. In fact, the learned Sessions Judge was not satisfied at all that the 
prosecution had proved their case against the accused even on the merits and 
so he acquitted them of the offences charged. We do not think that we ean 
allow this judgment or the evidence on which it is based to be tendered as addi- 
tional evidence under s. 428 of the Criminal Procedure Code. The two cases 
were separately tried, evidence was led separately in both of them and obviously 
the conclusions of the learned Sessions Judge in both the cases are based upon 
the evidence recorded in each of those cases. In our opinion, the application 
for additional evidence purporting to have been made under s. 428 is clearly 
misconceived and must be rejected. It is, therefore, unnecessary for us to con- 
sider whether the learned Sessions Judge was right in holding that the result 
of the splitting up of the conspiracy was to vitiate the second trial. There has 
been no appeal against the judgment of acquittal and we are not called upon 
to consider the propriety or correctness of the said conclusion of the learned 
Sessions Judge. But, whatever may be the position with regard to the second 
case, we do not see how the trial of the first case can be said to be vitiated. We 
are prepared to assume that according to the prosecution case there was one 
general conspiracy between the accused and in pursuance of this conspiracy 
Government trees were illegally eut and removed and false documents were pre- 
pared in regard to such cuttings both in the area covered by the present casc 
and in the area covered by the other case. ven so, if in proving the charge 
of conspiracy under s. 120B read with ss. 379 and 218 the prosecution choose 
to rely upon some acts of the conspirators committed by them in pursuance of 
the conspiracy, they would be entitled to ask for a conviction of the accused if 
they succeed in proving the charge. It is clearly not incumbent upon the pro- 
secution to make all the acts committed by the conspirators the subject-matter 
of the charge. It is open to them to select some of the acts and charge the 
accused in respect of them. The argument that the splitting up of a conspiracy 
into two cases is bad may at best affect the second trial. It cannot affect the 
validity of the first trial at all. We must, therefore, hold that there is, no sub- 
stance in the argument urged by Mr. Jahagirdar that the present trial is vitiat- 
ed by reason of the fact that some of the acts committed by the accused in pur- 
suance of the alleged conspiracy were not included in the charge in the present 
case. 

The second point of law which Mr. Jahagirdar has urged is based upon the 
charge framed against accused No. 7 under s. 218 of the Indian Penal 
Code. This is Charge No. 5 in the charges framed by the learned Sessions Judge 
and under it the prosecution case was that accused No. 7, who is the Assistant 
Divisional Forest Officer, was a public servant and had been charged as such 
public servant with the preparation of the record in connection with the inquiry 
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of the illicit cuttings in the Walheri forest; according to the prosecution while 
making this inquiry accused No. 7 ‘‘in collaboration with accused Nos. 1 to 6 
framed the panchanama of 118 trees only and appendices thereto, dated 
February 11, 1947, and other ancillary papers, viz., the two statements and the 
receipt of Balkisan Nathubhai of even date" and his two reports, dated 
February 24, 1947, in an incorrect manner with the necessary knowledge and 
intention as required by s. 218. Mr. Jahagirdar's contention is that the learned 
Sessions Judge had no jurisdiction to take cognizance of the charge thus framed 
under s. 218, because the requisite sanction under s. 197(1)(b) of the Code of 
Criminal Procedure has not been obtained by the prosecution. If that is so, 
not only is the trial of accused No. 7 in respect of this particular charge void, 
but the whole of the trial of all the accused. persons in respect of all the charges 
is rendered void by the absence of the requisite sanction, says Mr. Jahagirdar. 
We must, therefore, first consider whether the sanction obtained by the prosecu- 
tion against accused No. 7 is valid under s. 197 (1) (5). 

On August 31, 1949, by the order of the Governor sanction was granted to . 
the prosecution of accused No. 7 (exh. 404). This document in its preamble 
no doubt refers to the material facts on which the sanction was asked for. It is 
stated in the preamble that accused No. 7 held the office of the Assistant to the 
Divisional Forest Officer, West Khandesh, in 1946-1947, that in or about 
December 1946 accused Nos. 1 to 3 and Dagu entered into a criminal conspiracy 
with the other forest officers (accused Nos. 4 to 6) who have been charged in this 
ease, that in furtherance of this aforesaid criminal conspiracy the partners of 
the firm had committed theft of 165 cartloads of timber from the Walheri forest 
area, that accused No. 7 himself had been entrusted with the inquiry into a 
pseudonymous petition, dated January 27, 1947, concerning the said conspiracy 
and theft, that accused No. 7 had camped at Walheri between February 9 and 
13, 1947, for conducting the said inquiry and he had then purposely suppressed 
the true facts and framed a panchanama that only 118 trees had been cut in the 
said forest, though it had been specifically brought to his notice that the trees 
had been eut in that area on a much larger scale; that he facilitated between 
February 9 and 13, 1947, and also thereafter, the removal of the trees which had 
been eut in pursuance of the aforesaid criminal conspiracy; that thereby he join- 
ed the conspiracy himself; that as a publie servant accused No. 7 had framed the 
aforesaid panchanama in a manner which he knew to be incorrect with the in- 
tention and knowledge mentioned in s. 218. Having recited all these facts, the 
document goes on to say that ‘‘the Governor of Bombay is pleased to sanction 
the prosecution of the said Mr. Andrade for the offences punishable (1) under 
s. 120B read with s. 379 and (2) s. 218 of the Indian Penal Code’’. Now, this 
document has been criticised by Mr. Jahagirdar as having been drawn carelessly 
and in a casual manner. Mr. Jahagirdar says that it does not appear from this 
document that the sanctioning authority had applied his mind to the material 
placed before him before granting the sanction. The document refers to the 
theft of 165 cartloads of timber, whereas the prosecution case is that 210 cart- 
loads of timber have been stolen by the conspirators. The document refers to 
a bribe of Rs. 500 as being alleged to have been paid by the partners of the firm 
to the Range Forest Officer, when in fact the pseudonymous application does 
not make any such allegation. The two statements on which Mr. Jahagirdar 
has relied are no doubt inaccurate; but we do not think that these inaccuracies 
would affect the validity of the sanction. But the more serious infirmity in 
this document on which Mr. Jahagirdar has relied arises from the fact that the 
sanction refers only to one document as having been falsely framed by accused 
No. 7, and that is the panchanama made by him in respect of 118 trees. It is 
clear that the sanctioning authority gave sanction to the prosecution of accused 
No. 7 only in respect of one document and that is the panchanama about 118 
trees (exh. 115). It is quite clear that in respect of the charge under s. 218 
this document does not refer either directly or indirectly to any other document 
falsely made by accused No. 7. On the contrary, the charge framed against 
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accused No, 7 under s. 218 refers. io as many as eight documents. It refers to 
the panchanama-and its appendices and five other documents’ as having been 
falsely made by accused No. 7. Mr. Jahagirdar says that the learned Sessions 
Judge had no jurisdiction to try the charge framed against accused No. 7 under 
8. 218 in respect of documents not covered by the sanction. We think Mr. Jaha- 
girdar is right. It may be that the other documents included in the charge are 
in a sense ancillary; the prosecution case is that the panchanama which has 
been falsely made by accused No. 7 is the principal document and the other 
documents included in the charge are merely subsidiary. But if aceused No. 7 
was charged with falsely framing these other documents as well, it was necessary 
to obtain the sanction in respect of these documents before the learned Sessions | 
Judge could take cognizance of this charge. It is not disputed that accused 
No. 7 is a public servant not removable from his office save by or with the 
sanction of the Provincial Government and as such he is entitled to the protec- 
tion of s. 197 of the Criminal Procedure Code. The prosecution themselves have 
obtained sanction for the charge under s. 218, and so it cannot be seriously 
urged by them that no sanction was required at all. Accused No. 7 was asked. 
to hold an inquiry into the pseudonymous petition received and he was clearly 
holding this inquiry as an Assistant Divisional Forest Officer. He had to make 
the panchanama as Buch publie offieer, and the other documents which are 
alleged to have been falsely made were made in the course of this inquiry. The 
reporta that he sent at the end of this inquiry were clearly made by him as such 
publie officer, and there can be no doubt that with regard to these reports sanc- 
tion was required under s. 197 of the Criminal Procedure Code. The learned 
Government Pleader has faintly attempted to suggest that the inquiry which 
accused No. 7 held and the documents which were framed in the course of this 
inquiry would not attract the provisions of s. 197 since it was not a part of the . 
official duties of accused No. 7 to hold such an' inquiry. But we do not think 
there is any substance in this contention. We have no doubt that the offence 
with which accused No. 7 stands charged was committed by him while acting 
or purporting to act in the discharge of his official ' duty. The test which has 
to be applied in deciding such questions has been recently laid down by the 
Privy Council in Gill v. King! (p. 494) : 
. A public servant”, observed Lord Simonds in deliverin the judgment in this case, 
EE E opi seque px ae BiasherHa o eee aLa if his act 


is mich es to Ho within the scope of his oficial duty 4 + .. the may well be whether 
the public servant, if challenged, can reasonably that, at he does, he does in 


Applying this test we must hold that the act with ‘which üscusbd No. 7 stands 
charged attracts the provisions of s, 197. Therefore, in our opinion, sanction 
was required for the prosecution of accused No. 7 in respect of the documents 
which are alleged to have been falsely made by him. ' 

Tho next question which arises for decision is, what is the effect of the in- 
firmity introduced by the absence of sanction in respect of some ‘of the docu- 
ments which are the subject-matter of the charge under s. 218. It is now well 
settled that if a public officer is tried without obtaining the sanction required 
under s. 197, the whole of the trial in respect of that. offence is void. In Basdeo 
Agarwalla v. Emperor? the Federal Court had to deal with the absence of 
sanction required under el. 16 of the Drugs Control Order, 1943. It'was held 
that the requirement as to sanction was not a mere technical matter, and that 
it was essential that the provisions with regard to such sanction should be ob- 
served with complete strictness. Spens C.J. in delivering the judgment of the 
fare observed that (p. 395) 

. where prosecutions have been initiated without the requisite sanction...they 
should be regarded as completely null and void, and if aenotion 4 is subsequently given, 

. new proceedings should be commenced ab initio." 

The same view was expressed by: Vig Privy Council in Gokulchand Morarka v. 


1 (1948) 50 Bom. LR. 487, re 2 (1945) 47 Bom. LR. 392, Fc, 
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The King.’ In this ease the sanction was required under s. 33 of the Cotton 
Cloth and Yarn (Control) Order, 1943, and the Privy Council held that the 
sanction which had been obtained was not a valid sanction, with the result that 
the whole of the trial was held to be void. Thus there can be no doubt that the 
trial of accused No. 7 with regard to the offence under s. 218 of the Indian Penal 
Code, in respect of all documents other than the panchanama about 118 trees, 
must be held to be wholly void. 


Mr. Jahagirdar, however, contends that this infirmity makes the trial of all 
the accused persons in respect of all the offences void. In other words, the 
whole of the trial is void and the order of conviction and sentence passed by 
the learned Sessions Judge against the other accused in respect of the other 
offences also must be set aside for that reason. We find it difficult to accept 
this contention. There is no doubt that so far as the other accused persons are 
concerned, they were properly charged and have been properly tried. The 
joinder of the persons, and the joinder of the charges against them, are wholly 
consistent with the provisions of the Criminal Procedure Code. The learned 
Sessions Judge had jurisdiction to try the other offences charged against all the 
accused including accused No. 7. If the trial of accused No. 7 in respect of 
the offence under s. 218 along with the trial of the other charges is shown to 
have caused any prejudice to the other accused or even to accused No, 7 in res- 
pect of the other charges framed against him, it would be a different matter. 
But without the proof of prejudice we do not see on what principle the whole 
of the trial could be treated as void merely because a part of the trial of one 
of the accused persons has become void under s. 197. But Mr. Jahagirdar 
argues that this point is covered by decisions of this Court by which we are 
bound. The first decision on which Mr. Jahagirdar has relied is Emperor v. 
Rudragouda Rachangouda®. In this ease accused No. 1, who was found to be 
a public servant, was charged with offences under ss. 466 and 409 of the Indian 


- Penal Code. As regards the offence under s. 466 it was necessary to obtain the 


sanction under s. 197 before prosecuting him, and since no sanction had been 
obtained, his prosecution under s. 466 was found to be illegal. Mr. Justice Sen, 
who delivered the principal judgment of the Bench, came to this conclusion and 
added (p. 72) :— 

“.. It, therefore, becomes unnecessary, in our opinion, to examine the question 
whether the other act of accused No. 1 alleged to constitute an offence under s. 409 was 
also done or purported to be done by him in the discharge of his official duty. It is clear 
from Queen-Empress v. A. Morton and Moorteza Al,’ as well as from the principle 
enunciated in Subramania Ayyar v. King-Emperor/ that where the Court has acted with- 
out jurisdiction with regard to a part of the trial the whole proceedings are vitiated by 
the illegality committed and that any conviction based on such proceedings cannot stand.” 
Accordingly it was held that this principle would apply not only to the trial of 
accused No. 1 under s. 409, but also the trial of accused No. 2 in the said case. 
Mr. Justice Broomfield was content to express his concurrence with this conelu- 
sion by merely observing that sanction was necessary to the trial of acéused 
No. 1 on the charge of forgery at any rate, and that no sanction having been 
obtained the whole trial must be considered to be invalid. This decision un- 
doubtedly supports Mr. Jahagirdar’s contention, because it was held by the 
learned Judges that the trial of accused No. 1 in respect of s. 409 was 
vitiated even though no sanction may be required for the trial of the said charge 
and that the trial of his co-accused was also vitiated for the same reason, though 
there was no question of obtaining any sanction for prosecuting the said co- 
accused. This view was accepted in Emperor v. Ramchandra Ranga® by 
Wassoodew and Sen JJ. It may, however, be added that neither Mr. Justice 
Wassoodew nor Mr. Justice Sen has given any reasons in support of the view 
accepted by them. Both the learned Judges merely refer to the earlier decision 
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and express their agreement with it. Even in the earlier judgment, with res- 
pect, we do not find any discussion of this question at all. In fact, as I have 
just mentioned, Mr. Justice Sen refers to two earlier judgments and concludes 
that the said judgments support the view which he was disposed to take. 

Now, if we examine these two earlier decisions, they do not seem to support 
the eonelusion drawn by Mr. Justice Sen. In Queen Empress v. A. Morton and 
Mooteza Ali! it was found that Colonel Dobbs had no jurisdiction to commit 
the ease against Morton, who was a publie officer. Even so, the principles of 
8. 582 were pressed into service and it was held that the High Court could 
accept an irregular commitment and proceed with the trial if it considers that 
the accused had not been injured thereby. Accordingly the Full Bench direet- 
ed that the Judge presiding over the Court of Criminal Sessions had power in 
his discretion under the provisions of s. 532 to accept the commitment and pro- 
ceed with the trial. In other words, this decision was concerned more with 
8. 532 than s. 197 of the Code. Along with Mr. Morton, who was a publie officer, 
another accused had been charged, and the Full Bench ultimately directed that 
if the Judge presiding over the Sessions decides to proceed with the trial of 
Mr. Morton, then his co-accused may also be tried; but if the commitment of 
Mr. Morton was quashed, the commitment of the co-accused must also be quash- 
ed. With respect, this decision, in our opinion, may not necessarily lead to the 
conclusion that if the trial of one of the accused is vitiated by absence of sanc- 
tion under s. 197, the trial of the co-accused is also vitiated, even though no pre- 
judice against him may be proved. In this case even the publie officer against 
whom the requisite sanction had not been obtained was ordered to take his 
chance before the Judge presiding over the sessions and the direction was to 
proceed with the trial unless it was found that the irregular commitment had 
caused prejudice to the accused. The other case to which Mr. Justice Sen has 
referred is the well-known case of Subramania v. King-Emp.* where a large 
number of charges had been joined in one trial and the Privy Council treated 
this joinder as vitiating the trial. As I have already mentioned, the present 
case cannot be regarded as one of misjoinder at all. The joinder of the several 
accused persons and the joinder of the several charges against them are fully 
justified by the provisions of the Code. The defect in the trial arises in respect 
of one of the charges against one of the accused and this defect is caused by 
the absence of the requisite sanction. It would not, in our opinion, be correct 
to treat the trial which suffers from this defect as anologous to a trial which is 
vitiated my misjoinder. Even so, since there are two decisions of this Court 
which have taken a contrary view, we were ourselves thinking of referring this 
question to a larger Bench so that it should be examined on the merits again. 
In fact, the case had been adjourned for this purpose. Meanwhile, before the 
question was referred to a larger Bench Mr. Jahagirdar himself in fairness 
invited our attention to a decision of the Federal Court which supports the 
view whieh we were ourselves disposed to take. In Hori Ram Singh v. The 
Crown? the Federal Court had to deal with the case against a Sub-Assistant 
Surgeon who had been charged under ss. 409 and 477A of the Indian Penal Code. 
The Federal Court held that the Sub-Assistant Surgeon was a publie servant 
entitled to the proteetion of s. 270(1) of the Constitution Act; they also held that 
the consent of the Governor was not required for the institution of the proceed- 
ings against him under s. 409, but that such consent was required for the insti- 
tution of the proceedings under s. 477A. The Sub-Assistant Surgeon had been 
convicted by the Magistrate of both the offences, but had been acquitted by the 
Sessions Judge on appeal solely on the ground that the previous consent of the 
Governor had not been obtained under s. 270(1) of the Constitution Act. The 
High Court of Lahore took the view that no consent was necessary and remitted 
the case to the Sessions Judge to be disposed of on the merits. That is how the 
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matter had gone to the Federal Court. In view of their conclusion that the con- 
sent was required for the offence under s. 477A but not for the offence under 
s. 409, their Lordships of the Federal Court ultimately directed that the order 
of acquittal passed by the Sessions Judge be set aside, all the proceedings, so 
far as they related to the charge under s. 477A, be quashed and the case with 
regard to that offence dismissed on the sole ground of want of consent of the 
Governor, without acquitting the accused of the charge, leaving the door open 
for a fresh prosecution under s. 477A if consent of the Governor in his discre- 
tion was obtained thereafter. With regard to the charge under s. 409 their 
Lordships sent back the appeal to the Sessions Judge for re-hearing as regards 
the said charge leaving it open to the Sessions Judge to order a retrial if he 
eame to the conclusion that the joinder of the two charges had occasioned a 
failure of justice. Thus it is quite clear that the Federal Court did not take 
the view that the absence of sanction with regard to the prosecution for the 
offence under s. 477A rendered the whole of the trial void; it was only the trial 
with regard to the said offence under s. 477A that was rendered void by the 
absence of sanction. It is true that the decisions of the Bombay High Court 
which have taken a contrary view were not cited before the Federal Court. But 
the question of law has been considered in the judgment of Sulaiman J. The 
learned Judge has pointed out that in the case of a jury trial he would have 
had no hesitation in holding that the whole trial was illegel inasmuch as the 
accused would have been gravely prejudiced by the production of evidence re- 
lating to the offence under s, 477A for which the Court had no jurisdiction to 
try the accused. But the case with which the Federal Court was dealing had 
not been tried by a jury and under s. 537 of the Criminal Procedure Code the 
appellate Court had to be satisfied whether the defect in question had in fact 
occasioned a failure of justice before altering the order relating to the offence 
under s. 409. In view of this clear statement of the law we must hold, with 
respect, that the two decisions of this Court on which Mr. Jahagirdar relied 
cannot be treated as binding on us. Their authority is considerably shaken and 
the general proposition accepted in these two decisions that the absence of sanc- 
tion with regard to one of the offences charged against one of the accused ren- 
ders void the whole of the trial in respect of all the offences charged against all 
the accused can no longer be treated as good law. Whenever it is discovered 
that more persons than one are tried for the commission of more offences than 
one, that sanction was required under s. 197 in respect of one of the offences 
alleged to have been committed by one of the accused persons and that such 
sanction has not been obtained, it would be necessary to consider in respect of 
the other offences charged against all the accused whether the trial of such 
offences has been prejudiced by the introduction of the evidence in regard to 
the offence for which sanction was required. If the trial of such a type was 
a jury trial, prejudice against the accused in respect of the other offences can 
ordinarily be held to be implicit and the whole trial can be safely set aside with- 
out any diffeulty. But if the trial has been held by a Magistrate or a Sessions 
Judge without a jury, then the accused persons would not be entitled to con- 
tend that the whole trial should be deemed to be void without proof of prejudice. 
That was in terms the direction given by the Federal Court in Hori Ram Singh’s 
case, and we propose to adopt the principle underlying the said direction in 
dealing with the case before us. We may as well add that in this particular 
case the stage to consider whether the illegal trial of one charge has caused pre- 
Judice to the trial of the other charges would not arrive because, for the reasons 
which we will presently set out, we have come to the conclusion that as regards 
these other charges on the merits the prosecution have failed to prove their case 
beyond a reasonable doubt. 

Before we part with this topic, however, we would like to repeat the note of 
caution which has been already struck by Stone C.J. and Lokur J. in Emperor 


964 THE BOMBAY LAW REPORTER. [vor. LIV. 


v. Lumbhardhar Zwishil. ‘Judges and Magistrates’’, it was observed in this 
case, 

“cannot be too strongly urged that whenever a Government servant is charged with 

an offence, they should consider at the very earliest possible stage whether sanction under 
&. 270 of the Government of India Act, 1935, or s. 197 of the Criminal Procedure Code, 
1898, is in law necessary, and whether, if it is, it has been duly given, and they should 
express & definite opinion on the question." 
In the present ease it no doubt appears that it was urged before the learned 
Sessions Judge on behalf of accused No. 7 that the sanction obtained against him 
in respect of the offence under s. 218 was defective. But the record does not 
show that the point was fully argued in the manner it has been done before us 
or that the decisions on which reliance has been placed before us on behalf of 
accused No. 7 were cited before the learned Judge. Naturally, the learned 
Sessions Judge did not seriously consider this point, particularly because he had 
come to the conclusion that on the merits the prosecution ease had not been 
proved against accused No. 7. It is hardly necessary to emphasise that just as 
itis the duty of the Judges and Magistrates to consider the question of sanetion 
whenever publie servants are charged before them, it is also the duty of the 
lawyers to take the point about sanction at the earliest stage and invite the 
Judge or the Magistrate to decide it before proceeding to deal with the merits 
of the prosecution ease. 

[The rest of the judgment is not material to the report.] 

[His Lordship concluded:] The result is that Criminal Appeal No. 454 of 
1951 which has been preferred by the accused against the order of conviction 
and sentence passed against them succeeds, the orders under appeal are set aside 
and the accused are ordered to be acquitted and discharged. Criminal Appeal 
No. 968 of 1951, preferred by the State against accused No. 7 in respect of the 
order of acquittal passed by the learned Sessions Judge fails and must be dis- 
missed. Since the appeal filed by the accused against the order of conviction 
and sentence passed against them succeeds, the rule issued in Criminal Revision 
Application No. 799 of 1951 for enhancement of sentences must be discharged. 
Criminal Application No. 1102 of 1951 made by the aceused for additional 
evidence is dismissed. 


Appeal allowed. 


Before Mr. Justice Bavdekar and Mr. Justice Vyas. 
STATE v. KATIKHUSHRU KHURSETJI KATRAK.* 


Criminal Procedure Code (Act V of 1898), Secs. 376, 374, 418(2) —Indian Penal Code (Act 
XLV of 1860), Secs. 302, 404—Submission to High Court for confirmation of sentence 
of death passed by Sessions Court—Accused, m same case, convicted by jury for 
offence under s. 404, Indian Penal Code—Whether High Court competent to go into 
matters of fact and law in respect of conviction under s. 404—Ezpression “In any 

case" in s. 376, Criminal Procedure Code, means the whole case. 


The opening words, “In any case", in s. 376 of the Criminal Procedure get ceri 
mean the whole case, ie. in the case of the accused sentenced to death not o niy the 
case with to the offence under s. 302, Indian Penal Code, or any other o 
punished with death but also for any other offence of which he has been tried end 
convicted at the same trial. 

In a case where a person is convicted and sentenced to death by the Court of 
Session upon a trial by jury and in the same case he is alo convicted for a smaller 
charge, the High Court, in regard to the conviction for the smaller charge, is com- 
petent to go into matters of fact as well as matters of law while deciding the sub- 
mission under s. 374 of the Criminal Procedure Code for the confirmation of the 
sentence of death passed upon him. 

Emperor v. Narahari Borkar Emperor v. Narayan Ramchandra, Abdul Rahim v. 
King Emperor and Emperor v. Rashbehari Lal,‘ referred to. 


1 (1947) 49 Bom. L.R. 609. 2 (1947) 50 Bom, LR. 151. 
*Decided, July 18 1952. Confirmation 3 (1946) 50 C.W.N. 692, 
Case No. 9 of 1952 (with th Criminal Appeal P E 73 LA. 77, 
No. 499 of 1952). 48 Bom. L.R. 478. 


1 (1945) 48 Bom. LR. 163. i 4 (1932) 34 Cr. LJ. 83. 
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Ons Kaikhushru (accused No. 1) and Chhagan (accused No. 2) were con- 
vieted by the Sessions Judge, Greater Bombay, of offences under s. 302 and 
s. 120-B of the Indian Penal Code. Accused No. 2 was also convicted by the 
Judge of an offence under s. 404, Indian Penal Code, for which he was sentenced 

š undergo rigorous imprisonment for a period of six months. For the offence 
under s. 120-B both the accused were sentenced to undergo rigorous imprison- 
ment for seven years and for the offence under s. 302, both were sentenced to, 
death. 

The case was submitted to the High Court under s. 374 of the Criminal Pro- 
cedure Code for confirmation. . 

The accused appealed. 


The confirmation case and the appeal were heard together. 


S. G. Patwardhan, with M. N. Parikh, for accused No. 1. 
V. D. Tulzapurkar (appointed), for accused No. 2. 
H. M. Choksi, Government Pleader, for the State. 


BavpEEKAR J. [After setting out the facts and dealing with the evidence in 
the ease his Lordship confirmed the convictions and the sentences passed on 
accused No. 1 and proceeded:] That accused No. 2 can be convicted of this 
offence [under s. 411, Indian Penal Code] without our going into the question 
of misdirections or non-directions in the learned Judge’s charge to the jury, is 
quite clear from s. 876 of the Criminal Procedure Code. Under that section, 
when once there is a conviction in respect of an accused person and reference 
for confirmation of the sentence of death passed upon him is made to us, the 
whole case is reopened before us and it is open to us to convict him either of 
the offenee of which he has been convicted by the trial Court or any other 
offenee of which the trial Court could have convicted him. It is true that under 
8. 874, the record which is submitted to us is the record for the confirmation of 
the sentence of death. If there is no sentence of death, there is no confirma- 
tion necessary. But, all the same s. 374 says that when the Court of Session 
passes a sentence of death, the proceedings shall be submitted to the High Court 
and s. 376 uses the words ‘‘in any case submitted under section 374’’. In such 
a case, the High Court may annul the conviction or eonviet the accused of any 
offence of which the Sessions Court might have convicted him. The words ‘‘in 
any case’’ have to be interpreted. One argument is that the words mean only 
the case so far as the offence under s. 302 or any offence for which the death 
penalty has been imposed is concerned. The other interpretation which can 
possibly be placed upon the words is, not only the case in regard to the offence 
for which the death sentence is imposed, but the whole case against the accused 
person in ease he was tried at the same trial for any other offenee. In my view, 
that is the correct interpretation for the reason that, under s. 418, sub-s. (2), of 
the Criminal Procedure Code, when in the case of a trial by jury any person 
is sentenced to death, any other person convicted in the same trial with the 
person so sentenced may appeal on a matter of fact as well as a matter of law. 
Section 418, sub-s. (2), is not confined to cases in which a co-accused is convicted 
of murder or of any other offence punishable with death. He may be convicted 
of any offence. We see no reason why the Legislature should have intended 
that a co-accused may be placed in regard to other offences on a better footing 
than the accused who is sentenced to death. In our view, therefore, the proper 
interpretation to be placed upon the opening words in s. 376 is ‘the whole ease’, 
i.e., in the ease of the accused sentenced to death not only the case with regard 
to the offence under s. 302 or any other offence punishable with death but also 
for any other offence of which he has been tried and convicted at the same trial. 

We, therefore, alter the conviction of accused No. 2 under s. 404 to that 
under s. 411; and set aside his conviction under s. 302 of the Indian Penal Code. 
We maintain, however, the same sentence which has been passed upon accused 
No. 2 for the offence under s. 404, i.e. he will continue to undergo rigorous im- 
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prisonment for a period of six months for the offence under s. 411. The con- 
vietion and the sentence passed upon aeeused No. 2 for the offenee under s. 120-B 
is also set aside. 


Vyas J.... Then, as against the accused No. 2, who has been convicted and 
sentenced to death under s. 302, Indian Penal Code, there is also à charge und 
s. 404 of the Indian Penal Code, and it is to be noted that, in respect of that 
charge also, there is a conviction of this accused based on an unanimous ver- 
diet of the jury against him. Now, s. 418, sub-s. (1), of the Code of Criminal 
Procedure, lays down that where the trial is by jury, the appeal shall lie on a 
matter of law only and s. 423, sub-s. (2); of the Code, enacts that the Court is 
not competent to alter or reverse the verdict of a jury unless it is of opinion that 
the verdict is erroneous owing to a misdirection by the Judge or to a misunder- 
standing on the part of the jury of the law as laid down by the Judge. How- 
ever, when a person is convicted and sentenced to death by the Court of Session 
and that Court has submitted his ease to the High Court under s. 374 of the 
Code of Criminal Procedure for the confirmation of the death sentence and 
where there is also an appeal made to the High Court by the convicted person 
against that conviction and sentence, the High Court is entitled to go into the 
facts of the case as well as law without the accused person having to show mis- 
directions or non-directions in the charge to the jury and the High Court may 
confirm the conviction and sentence or may annul the conviction and acquit the 
accused under s. 376 of the Code. Now, here a question arises: In a case 
where a person is convicted and sentenced to death by the Court of Session, if 
he is also convicted of a smaller charge on the verdict of the jury, can the High 
Court, in a composite appeal against the conviction and sentence of death for 
the charge of murder and also against the conviction and sentence upon & 
amaller charge, go into the facts in regard to the smaller charge without the 
accused having to prove misdirections? In our view, the answer, to this must 
be in the affirmative in view of the words ‘‘in any case’’ in s. 376 of the Code 
of Criminal Procedure. In a number of cases it has been held that when a case 
of an accused person, who is sentenced to death, is submitted to the High Court 
under s. 374 of the Criminal Procedure Code, the whole case is re-opened be- 
fore the High Court and the High Court is bound to go into the facts as well 
as law, although the conviction is basd upon the verdict of the jury. In 
Us i v. Narahari Borkar,! the Division Bench of this Court observed (p. 

70): 

“With regard to the reference under s, 374, Criminal Procedure Code, it has been point- 
ed out in Emperor v. Daji Yesaba* that the practice of this Court has been that where 
a prisoner has been sentenced to death, even though the conviction is on the unanimous 
verdict of the jury, the whole case is reopened before the High Court both on matters of 
fact as well as on matters of law, though there does not seem to be any considered 
cage in which this has been held to be the law on the subject. There can, in our opinion, 
be little doubt that this practice is correct. A reference to s. 375 of the Criminal Procedure 
Code shows that when Proceedings are submitted under s. 374, and the High Court thinks 
that a further inquiry should be made into, or additional evidence taken upon, any point 
bearing upon the guilt or innocence of the accused, it has the power to make such inquiry 
or take such evidence itself or direct it to be made or taken by the Court of Session. 
Sub-section (2) of s. 375 lays down specifically that ‘such inquiry shall not be made nor 

such evidence be taken in the presence of jurors or assessors.’ This, it seems to us, 
is a clear indication that the whole case is reopened before the High Court on submission 
under s. 374, and that the High Court is bound to go into the facts as well as the 
law although the conviction is by the verdict of the jury. This view is in accordance 
with the decision in Crown v. Gul Wd. Loung* where it is held that a High Court has 
power to substitute its own finding for the unanimous verdict of the jury in a trial for 
murder, when the sentence comes on for confirmation before the High Court.” 
In Emperor v. Narayan Ramchandra* Mr. Justice Gajendragadkar who deliver- 
ed the judgment said (p. 153): ' 

* ... The powers conferred by this section seem to indicate that in dealing with con- 
firmation cases the High Court should be free to go into all questions of fact and law 
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and take further evidence if necessary. . . .We are, therefore, clearly of opinion that 
s. 376 must be read as conferring upon this Court the powers mentioned in cls. (a), (b) 
and (c) of the said section, ected by the provisions of s. 418(1) and s. 423(2). Sec- 
tion 376 deals with an exceptional class of cases and to such class of cases the general 
provisions of s. 418 and s. 423 cannot apply. It may be pointed out that when Hayward J. 
expressed his doubts on this question in Emperor v. Daji Yesaba, sub-s. (2) of s. 418 had 
not been introduced in the Code of Criminal Procedure. In our opinion, the amendment 
made by the said sub-section leaves no room for doubt that the powers of this Court in 
dealing with confirmation cases are what in practice they have always been held to be. 
We are, therefore, satisfied that the uniform practice of this Court is consistent with both 
the letter and the spirit of s. 376 of the Code. On that view we think we are entitled— 
and indeed bound—to consider all questions of fact and law which arise for our decision 
in the present case. It is true that in deciding these questions we may take into account 
the fact that there has been a trial by jury and the jury have returned a majority verdict 
of guilty against the accused. But the importance of the said verdict cannot, in our 
opinion, be exaggerated when the case falls to be decided under s. 376." 

In Abdul Rahim v. King Emperor,’ which is a Privy Council case, it was held 
that in performing its duty under s. 374 of the Criminal Procedure Code when 
a sentence of death is submitted to it for confirmation, the High Court of 
necessity is entitled and bound to consider the whole merits of the case for it- 
self. In Emperor v. Rashbehari Lal? it was observed that the restriction impos- 
ed in s. 418 did not apply to the reference under s. 374. The effect of these 
decisions clearly is that, when a case of an accused person is submitted to a High 
Court under s. 374, the High Court is bound to go into the merits of the whole 
ease. Now, the meaning of the expression ‘‘the whole case’’ cannot be restricted 
only to that part of the conduct of the accused which has a bearing on his con- 
vietion under s. 302 of the Indian Penal Code, ie. only to that conduct of his 
which was responsible for causing the death of the deceased. When the High 
Court has to eonsider the whole ease on & reference to it under s. 374, it has got, 
to examine for itself the entire merits of the case and the evidence in respect of 
the entire incident, i.e. the evidence in respect of the entire conduct of an accused 
person and the part played by him in the whole incident. When we are speak- 
ing of the High Court examining the ‘‘whole case’’, we cannot divide the inci- 
dent which is the subject-matter of the prosecution into parts more than one 
and say that the High Court is competent and bound to examine only 
that part which is directly connected with the death of the deceased and 
not the remaining parts, which also are integral parts of the prosecution case, 
and which led up to or accompanied the main incident of the causing of the 
death. In other words, the High Court is bound, upon a submission to it under 
8. 374, to examine the evidence in respect of all the charges against the accused 
for which he is convicted upon the verdict of the jury. 


Section 418, sub-s. (2), of the Code of Criminal Procedure, provides that when 
the case of an accused person, who is convicted and sentenced to death under 
8. 302 of the Indian Penal Code, is submitted to the High Court under s. 374 
of the Code of Criminal Procedure, a co-accused, who is convicted upon a 
smaller charge in the same trial by jury, is also entitled to appeal on a matter 
of fact as well as a matter of law. Now, in this case, the position of accused 
No. 2 is not merely that of a co-accused who is only convicted upon a smaller 
charge. He has been convicted and sentenced to death under s. 302 of the 
Indian Penal Code upon a trial by jury and has also been convicted and sen- 
tenced, in the same trial, for a smaller charge under s. 404 of the Indian Penal 
Code, and the question is whether in his case, in regard to the conviction for a 
smaller charge, it is competent to this Court to go into matters of fact as well 
as matters of law while deciding the submission under s. 374 of the Code of 
Criminal Procedure for the confirmation of the sentence of death passed upon 
him under s. 302 of the Indian Penal Code. Our answer to this question is in 
the affirmative. In our view, it would be inconsistent with the spirit of s. 418, 
sub-s. (2), of the Code of Criminal Procedure, to construe s. 376 of the Code 
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to mean that when a person who is convicted and sentenced to death under s. 302 
of the Indian Penal Code is also convicted and sentenced upon a smaller charge 
and when his ease is submitted to the High Court under s. 874 of the Code of 
Criminal Procedure for eonfirmation of the sentenee of death, the High Court 
ean go into the facts only in regard to the charge under s. 302 of the Indian 
Penal Code and cannot go into the facts in regard to the smaller charge. In our 
view, under 8. 376 of the Code of Criminal Procedure the High Court is entitled 
and bound to entertain the appeal, even in the case of such an accused person, 
on matters of facts as well as matters of law even in respect of his conviction 
upon a smaller charge. In our opinion, therefore, this Court is entitled and 
indeed bound under s. 376 to examine the facts of the entire case against accused 
No. 2, covering not only a charge under s. 302 of the Indian Penal Code against 
him but also a smaller charge against him, for which too he is convicted upon 
the verdict of the jury, without the accused having to prove mis-direetions or 
non-directions. 
[His Lordship concluded :] 


I agree with my learned brother that the conviction of accused No. 2 for an 
offence under s. 404 of the Indian Penal Code should be altered to that under 
8. 411 of the Indian Penal Code and he must be sentenced to suffer six months’ 
rigorous imprisonment. As far as his conviction and sentence under s. 302 of 
the Indian Penal Code are concerned, they are set aside. 


Convictions altered. 


CRIMINAL APPLICATION. 


Before Mr. Justice Bhagwati and Mr. Justice Dixit, 
STATE v. GULAM MAHOMED.* 


Criminal Procedure Code (Act V of 1898), Sec. 561A—Expunging of remarks—Judgment 
—Remarks made by Magistrate or Judge in judgment on conduct of party or witness— 
When such remarks can be expunged. 

Magistrates and Judges are entitled to pass remarks in their judgments on the con- 
duct of a or of a witness to proceedings provided the remarks are justified b 
findings. should however be taken to base the remarks and the comments whi 
the Magistrate or Judge makes in regard to the character or conduct of witnesses who 
appear to support the case on findings arrived at in that behalf and the remarks or 
the comments should not be lightly made or be the result of any sentiment or pre- 
judice on the part of the Magistrate or the Judge. 

In re Public Prosecutor; Karamat Ullah v. Emperor, Hardless v. Hardless* and 
In the matter of Daly,‘ referred to. 


One Gulam Mahomed and Khatijabai (accused Nos. 1 and 2) were charged 
with an offence under s. 5 of the Bombay Prevention of Prostitution Act, read 
with s. 114 of the Indian Penal Code. The accused were alleged to have offered 
one Rabiabi, who was the sister of accused No. 1 and the daughter of accused 
No. 2, in prostitution to the informant Essa Noor Mohomed on December 29, 
1949, who had acted as a bogus customer. 


The trying Magistrate came to the conclusion that the case was manmuvred 
by the informant in complicity with the husband of the sister of Rabiabi who 
was alleged to have raped her and got her to be with child.’ The Magistrate 
discredited the evidence of the informant and he came to the conclusion which 
he very forcefully expressed in the following passages of his judgment :— 

“(i) I have no doubt that this case is a handiwork of the complainant and Abdul Satar 


and that the whole thing was manoeuvred that it should appear that Rabiabi was & common 
prostitute. i 


*Decided, July 8, 1952, Criminal Appeal Mazagaon, Bombay. 
No. 203 of 1952, by the State (with Criminal 1 [1944] AIR. Mad. 320 
Application No. 499 of 1952), against an 2 [1940] AIR. Lah. 42. 
order of acquittal passed by S. B. Awar, 3 [1940] ALR. Lah. 82, s.s. 
Presidency Magistrate, 15th ^ Court, 4 (1939) 40 Cr. LJ. 655. 
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(ii) The complainant immediately rushed to the police and laid a trap for them . . .. I 
also feel satisfied that but for this dirty trick played by the complainant Rabiabi would not 
have gone with the complainant . 

(iii) But even otherwise also if the complainant after taking her away by fraud 
wanted to seduce her and she succumbed on the impulse of the moment I do not think 
that it can be seriously contended that the.accused could have had no knowledge of it 
would be responsible for the same... 

(iv) After going through the evidence I have no doubt that the complainant is not 
only an unscrupulous and treacherous person, but is also a most dangerous man .. 

(v) That the case has been cooked up and engineered I bave not the least hesitation 
in holdings but I do not think that there are sufficient materials before the Court to justify 
the defence criticism that the Police was party to this sinister plot . 

The Magistrate acquitted and discharged the accused. The State of Bombay 
appealed against the order of acquittal. The informant filed a criminal appli- 
cation under s. 561-A of the Criminal Proceduré Code for expunging the afore- 
said remarks from the judgment of the Magistrate. 

The appeal and the application were heard together by Bhagwati and Dixit JJ. 
The appeal was dismissed. His Lordship then dealt with the application filed 
by the informant, Essa Noor Mohomed. 


M. G. Chitale, for the Government Pleader, for the State. 

C. D. Daji, with Hosseini, Doctor & Co., for accused No. 1. 

A. 8. Kably, with Hosseim, Doctor & Co., for accused No. 2. 

K. A. Somjee, with Captain & Vaidya, for the complainant. (Also in Cri. 
Application No. 499/52). 


BHAGWATI J. In regard to criminal application No. 499 of 1952 which is an 
application for expunging certain remarks which were made by the learned 
Presidency Magistrate against Essa Noor Mohomed, it will be apposite to refer 
to the principles which govern the applications for expunging such remarks as 
laid down in the authorities. The first case to which our attention was drawn 
by Mr. K. A. Somjee in this connection was In re Public Prosecutor’, It was 
a decision of Leach C.J. and Lakshmana Rao J. of the Madras High Court. In 
the ease before the learned Judges of the Madras High Court a sort of a homily 
was preached by the learned Sessions Judge to the Government in regard to the 
desirability of not enforcing too ‘strictly certain punitive measures which were 

, enacted by the Government. The Government had made an application for an 
order expunging these remarks from the judgment of the learned Sessions 
Judge. The learned Chief Justice in the course of the judgment observed (p. 
320) : 


. We have no doubt that in a proper case the Court has power to expunge a part 
of a judgment of a Court subordinate to it; but it will only take such action when the 
Fronds | objected to are not relevant to the case and are of a scandalous or very improper 
nature. 

He then quoted the observations of Sulaiman J. (as he then was) in Pan- 
chanan Banerji v. Upendranath Batiacharjee? that (p. 320) 


. he (Sulaiman J.) saw no reason why the inherent power of the Court should noi 
comprise a power to order a deletion of passages which are either irrelevant or inadmissible 
and which adversely affect the character of persons before the Court." 


He further quoted the observations of Mr. Justice Din Mohammad in 
Petition by the Advocate-General, Punjab? that (p. 320): 

"Courts are not expected to play to the gallery, nor to invoke the press in a manner 
which is liable to be misunderstood and may land the administration in general in an 
awkward situation.” 

After quoting these observations, the learned Chief Justice observed that (p. 
320) : : 


. It would have been far better if the learned Sessions Judge had confined himself 
to the case before him and had omitted the observations comp of, but it is a different 
matter to say that they are of such a nature that the Court should expunge them from 
the record. The Court must carefully guard against doing anything which might tend to 
restrict the free expression of judicial opinion on a matter before the Court. 


1 [1944] AIR. Mad. 320. 3 (1938) LL.R. 20 Lah. 327, 329. 
2 (1927) LLR. 49 All. 254, 256. 
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And therefore éven though the Court considered that the homily should not have 
been indulged in and the Court did not agree with all the Sessions Judge had 
said, that was not a case which called for expunction. It cannot be gainsaid 
that Magistrates and Judges are entitled to pass remarks in their judgments 
on the conduct of a party or of a witness to proceedings provided the remarks 
are justified by findings, and it was observed by Mr. Justice Dalip Singh in 
Karamat Ullah v. Emperor,’ that a Magistrate was not bound to con- 
fine himself merely to a finding that the accused was not proved guilty. Such 
a verdict often leaves the accused with a stain on his character in the publie 
estimation though not in law and it was the duty of a Magistrate if he consider- 
ed that the prosecution case was not only not proved but was deliberately false 
and concocted, to give such a finding in favour of the accused so that the accused 
should leave the Court without a stain on his character. Care should, however, 
be taken to base the remarks and the comments which the learned Magistrate or 
the Judge makes in regard to the character or conduct of witnesses who appear 
to support the case on findings arrived at in that behalf, and the remarks and 
the comments should not be lightly made or be the regult of any sentiment or 
prejudice on the part of the Magistrate or the Judge. Our attention was next 
drawn by Mr. K. A. Somjee to a decision of a Special Bench of the Lahore High 
Court reported in Hardless v. Hardless,? where is was laid down that 
"Judges, when commenting on the conduct of parties and others, should be very care- 
ful to use sober restrained language. A passage which is not necessary to the conclusion 
of the Judge nor even necessary to his argument and is likely to militate seriously against 
party’s earning a living in his profession should be expunged from the judgment.” 

We may in this connection also refer to the passage which has been quoted in 
Mitra’s Criminal Procedure Code, Vol. II, p. 1691: 

“While on the one hand Courts are at liberty to discuss the conduct of the persons 
before them, either as parties or as witnesses untrammelled by any considerations, on the 
other they are not permitted to travel beyond the record and are bound to exercise due 
restraint on the language employed by them. In other words, they should neither make 
any such sweeping assertions as are not borne out by the evidence p roduced before them 
nor should they use language which is unduly harsh (Vide In re Advocate-General.*)” 
These principles have been very clearly and forcefully expounded in In the 
matter of Daly^ at p. 275: 

[. . . the High Poe Ba power to expunge passages from judgments delivered by itself 
or by Subordinate . But this jurisdiction is of an extraordinary nature and has 
to be exercised with mi care and caution.] “On the one hand, it has to be borne in mind 
that in wei viden ence and arriving at conclusions on questions of fact, lower Courts 
have to review z conduct of witnesses with reference to particular incidents and at times 
have to adjudge generally on the veracity or otherwise of such persons and in doing so 
they have often to make remarks which reflect adversely on their character. It is of the 
utmost importance to the administration of justice that Courts should be er to or 
form their functions freely and fearlessly and without undue interference by this Co 
At the same time it is . . . equally ‘necessary that the right of Magistrates to make dre 
remarks on persons who appear, or are named, in the course of a trial, is one 
that should be exercised with great reserve and moderntion, cially where the person 
disparaged has had little or no opportunity of explaining or defending himself! If the 
conduct of a witness appears to the Judge to be suspicious or otherwise not above-board, 
he has the right and the duty to test his evidence by putting questions to him. But before 
he is justified in commenting adversely upon a witness’ evidence he must establish the 
particular fact warranting such criticism by proper evidence in Court and not on eon 
tures or by reference to materials which are not properly on the record .... Again. 
Magistrate should not in his judgment ‘make observations prsjadiolal to the character of A 
peron whio i is neither a witness nor a party to the proceedings and who has no opportunity 
of being heard, ” 


[His Lordship concluded :] 

Even though, therefore, the observations of the learned Presidency Magistrate 
generally against Essa Noor Mohomed could have been justified and the words 
which were used by him in the course of his judgment, viz., manœuvre, dirty 
trick and sinister plot, could and should have been toned down to express his 


1 140] AIR. Lah. 42. 3 (1939) 40 Cr. LJ. 655. 
2 [1940] AXR. Lah. 82, 8.2. 4 (1927) LL.R. 9 Lah. 269. 
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feelings against Essa Noor Mohomed in more restrained and dignified language, 
we do not see any justification for the remarks which the learned Presidency 
Magistrate made against Essa Noor Mohomed, viz. that he was not only an un- 
scrupulous and treacherous person, but was also a most dangerous man. We 
are, therefore, of the opinion that these words should be deleted from the judg- 
ment of the learned Presidency Magistrate. These words occur at page 65 of 
the appeal paper book in the paragraph beginning with: ‘‘When Mr. Kably 
for the accused applied for...’’. The words we, therefore, order should be de- 
leted from the judgment are ‘‘After going through the evidence I have no 
doubt that the complainant is not only an unserupulous and treacherous person 
but he is also a most dangerous man." Application No. 499 of 1952 will, there- 
fore, be allowed to the extent mentioned above. 

Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Vyas. 
JIBHAOO HARISING RAJPUT v. AJABSING FAKIRA RAJPUT.* 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 24 (1)—Transfer of 
Property Act (IV of 1882), Sec. 55 (6) (b)-—“Tranafer” in s. 24 (1) of B. A.D. R. Act 
whether means a valid transfer—Whether Court competent to declare transfer a 
mortgage if transaction does not amount to mortgage in law—Whether charge under 
section exists where buyer in possession of property intended to be sold. 


The word "transfer" in s. 24 of the Bombay poris Debtors Relief Act, 1947, 
means a transfer which is ex facie a valid one, ugh the debtor may ask it to be 
declared as being in the nature of a mortgage. 

The words "Notwithstanding anything to the contrary contained in any law, custom 
or contract" in s. 24(1) of the Bombay Agricultural Debtors Relief Act, 1947, do not 
bave the effect of enabling the Court to examine transactions which are in their 
me pion invalid. The transaction must be valid in its inception. The precise nature 
of the transaction can then be examined by the Debt Adjustment Court, There must 
be transfer of an interest in the property under the transaction in question, and it is 
then that the debtor can come to the Court and say that the transfer was in the nature 
of a mortgage. Therefore unless a transaction has ex facie resulted in the transfer 
of some interest in the property, a debtor cannot come to the Debt Adjustment Court 
under s. 24 of the Act and ask it to determine that the transaction is in the nature of 
a mortgage, and that only a mortgagee's interest has passed. 

Ganda Gosai v. B ansinh Govan, explained and approved, 
Ram valad Limbaji v. Yesu valad Hari More, distinguished. 
Basappa y. Tayawa, referred to. 

When s. 24 (1) of the Bombay Agricultural Debtors Relief Act, 1947, says that "the 
Court shall declare the transfer to be a mortgage," it does not mean that the transaction 
should have all the attributes of a mortgage and should be in a form which the law 
recognises to be a valid mortgage. It is, therefore, competent to a Court to declare 
the transfer to be a mortgage, even if the transaction does not amount to a mortgage 
as required by Jaw. 

Ganda Gosai v. Bhagwansinh Govan; referred to. 

Section 55 (6) (b) of the Transfer of Property Act creates a charge in favour of the 
buyer for the purchase price paid by him, unless he forfeits it by improperly declining 
to accept delivery of the property. The charge under the séction exists even in cases 
where the buyer may be in possesion of the property intended to be sold. 

Lalchand v. Lakshman, followed 

Narayan v. Lakhmandas,! P. R. P. R. Somasundram Chettiar v. Y. P. N. Nachia; 
Chettiar? Sir Hukumchand Kaswal v. Radha Kishen," Phattechand v. Uma! and Nar- 
sing v. Pachu’ distinguished. 


*Decided, February 22, 1952. Civil Revi- 2 (1896) P.J. 284. 
sion Application No. 185 of 1951, from 3 (1929) 31 Bom. LR. 1266, 
orders passed by V. A. Naik, District Judge 4 (1904) LL.R. 28 Bom. 486, 
of West Khandesh, at Dhulia, in Civil Ap- s.c. 6 Bom. LR. 510. 
No. 213 of 1948, from an order d (1905) 7 Bom. L.R. 934. 
P. K. Khalodkar, Joint Civil Judge, (1924) LL.R. 2 Ran. 429. 
andurbar, in Application No. 3430 of 1947. (1929) 32 Bom. L.R. 533. 
1 (1950) Civ. Rev. Appin. No. 166 of 1950, (1983) 35 Bom. LR. 1138. 
decided by Gajendragadkar J., on Octo- (1913) 15 Bom. L.R. 559. 
ber 11, 1950 (Unrep.). 
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Balvanta v. Bira} Karala Nanubhai v. Mansukhram,? Kapadvanj Municipality v. 
Ochhavial' and Shankri v. Milkha Singh; referred to. 

The debtor made an application for adjustment of his debts under the Bombay 
Agricultural Debtors Relief Act, 1947, contendmg tbat the transaction of sale by 
delivery of possession evidenced by the oral vardi given to the village officers was in 
the nature of a mortgage. On the question whether the Debt Adjustment Court could 
examine the transaction of the oral sale which was alleged to be a mortgage:— 

Held, that the creditor had a charge on the property for the amount paid by him 
in advance as purchase money and that this charge was not affected by the fact 
that he was in possession of the property; 

that the charge created in favour of the creditor was in respect of the «debt which 
the debtor was bound to pay; and : 

rdi therefore, the Debt Adjustment Court had jurisdiction over the matter in dis- 
pute. 

The words "Notwithstanding anything to the contrary contained in any law, custom 
or contract" in s. 24 (1) of the Bombay Agricultural Debtors Relief Act, 1947, do not 
govern the words "any transfer," but they govern the words “the Court shall declare” 
in the section, 

Ont Ajabsingh (debtor) made an application against Jibhaoo (creditor No. 
1) and others for an adjustment of his debts eontending that the transaction 
of sale evidenced by an oral vardi given to the village officers was in the nature 
of a mortgage. He, therefore, claimed accounts on that basis and asked for 
adjustment of his debt. The creditors contended that the transaction was a 
sale out and ont. 


The Debt Adjustment Court raised an issue ‘‘whether the transaction was in 
the nature of a mortgage". The Court did not think it necessary to record any 
finding on that issue. The main reason for this was that even if on the evidence 
adduced by the debtor and from the surrounding circumstances the Court came 
to the conclusion that the real nature of the transaction was that of a mortgage, 
still it could not proceed to grant any relief to the debtor on that basis because 
there could not be a valid mortgage in the absence of a registered instrument. 
The Court also held that the amount of the purchase money paid by the creditor 
to the debtor was a debt for which the creditor held a charge on the property. 
The Court, therefore, came to the conclusion that it was competent to determine 
that question and adjust the debt and grant the relief of accounts and redemp- 
tion to the debtor. 

Creditor No. 1 appealed to the District Court. The District Judge held that 
the oral sale evidenced by the vardi was in law neither a valid sale nor a valid 
mortgage but that the creditor in possession had a charge or lien upon the pro- 
perty to the extent of the consideration for the transaction; that the amount 
of purchase money paid under the invalid sale amounted to a debt within the 
meaning of that word in the Bombay Agricultural Debtors Relief Act and that 
the Special Court constituted under the Act was competent to inquire into the 
questions about the legal effect of the oral sale and grant the relief claimed by 
the debtor. In dismissing creditor No. 1’s appeal the District Judge observed 
in his judgment as follows :— 

“,..As the matter now stands, the position in law is clear, namely that the creditor 
is neither the legal purchaser nor a legal mortgagee. He is a person who holds a 
with respect to the amount of the consideration paid by him. That means that the debtor 
is under liability to pay that money and without paying the same, he is not entitled to 
claim the possession of the property. Here is therefore a debt which has to be adjusted 
under the provisions of the Bombay Agricultural Debtors Relief Act. On the adjustment 
of the debt, certain legal consequences must flow, one of them being that the possession 
of the p ae have to be returned to the debtor. 1t is in this way that the 
Special Court constituted under the [Act has] jurisdiction over the matter in dispute." 

Creditor No. 1 applied in revision to the High Court. This revision appli- 
cation was heard with Civil Revision Applicaton No. 374 of 1951, in which the 
facts were similar. 

1 (1897) LL.R. 23 Bom. 56. 3 (1928) 30 Bom. L.R. 920. 


2 (1900) LL.R. 24 Bom. 400, 4 [1941] ALR. Lah 407 P.B 
8.c. 2 Hom. LR. 220. 
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C.R.A. No. 185 of 1951. 


N. Gokhale, for the applicant. 
P. Karnik, for the opponent. 


C.R.A. No. 374 of 1951. 


T. N. Walavalkar, for the applicant. 
Y. M. Tarkunde, with V. J. Gharpure, for the opponent. 


RAJADHYAKSHA d. These are two applications in revision against the orders 
| passed by the District Judge of West Khandesh, and the applieants in both the 
applications are creditors. The debtors in each ease made applications for an 
adjustment of their debts contending that the transactions of sale evidenced by 
the oral vardi given to the village officers were in the nature of a mortgage. 
They therefore claimed accounts on that basis and asked for adjustments of 
their debts. The creditors, on the other hand, contended that the transactions 
were sales out and out. The Debt Adjustment Court raised an issue in each 
ease, whether the transaction was in the nature of a mortgage." But the 
Court did not think it feasible to record any finding on that issue. The princi- 
pal reason for this was that even if, on the evidence adduced by the debtors and 
from the surrounding circumstances, the Court came to the conclusion that the 
real nature of the transaction was that of a mortgage, still it could not proceed 
to grant any relief to the debtor because there could not be a valid mortgage in 
the absence of a registered instrument. It was further held that the oral sale 
was invalid and could not operate to convey any title in the property to the 
ereditor. At the same time, the Debt Adjustment Court held that the amount 
of the purchase money paid by the creditor to the debtor was a debt for which 
the creditor held a charge on the property. In that view, the Court came to 
the conclusion that there was an existing debt which could be adjusted, and 
accordingly relief could be given to the debtor by taking accounts and by order- 
ing restoration of the property to him. 

Against that decision the creditors went in appeal to the District Court. The 
learned District Judge came to the conclusion that the oral sale evidenced by 
the vards was neither a valid sale nor could it be declared as a mortgage. He 
was of the opinion that the transferee in possession, viz. the creditor, had a 
charge or a lien upon the property to the extent of the consideration of the trans- 
action. He accordingly agreed with the view of the Debt Adjustment Court 
that the purchase money paid under the invalid sale amounted to a debt within 
the meaning of that word in the Bombay Agricultural Debtors Relief Act, and 
that the Special Court under that Act was competent to inquire into the ques- 
tion about the legal effect of the oral sale and the relief claimed by the debtor. 
The learned District Judge therefore agreed with the view of the Debt Adjust- 
ment Court on both the issues and dismissed the creditors’ appeal. Against that 
order these applications have been filed in revision. 

The question before us, viz. whether the Debt Adjustment Court is com- 
petent to inquire into the real nature of the transaction of an oral sale turns on 
the interpretation of s. 24(1) of the Bombay Agricultural Debtors Relief Act, 
1947. That sub-section is in the following terms: 

“Notwithstanding anything to the contrary contained in any law, custom, or contract, 
whenever it is alleged during the course of the hearing of an application made under 
section 4 that any transfer of land by a person whose debts are being adjusted under 
this Act or any other person through whom he inherited it was a transfer in the nature 
of a mortgage, the Court shall declare the transfer to be a mortgage, if the Court is 
satisfied that the ces connected with that transfer showed it to be in the nature 
of a mortgage.” 

The principal contention advanced on behalf of the application-creditors by 
Mr. Gokhale in Application No. 135 of 1951 and by Mr. Walavalkar in Appli- 
cation No. 374 of 1951 is that the word ‘‘transfer’’ in this section means a valid 
transfer and not an invalid one. Any transfer of land, whether by way of 
a sale or a mortgage, must be effected by a registered instrument if the property 
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is of the value of Rs. 100 and upwards. There is no dispute that, in the present 
ease, the value of the property conveyed is more than Re. 100. Any sale there- 
of therefore had to be effected by a registered instrument. In the present case 
the sale is said to have been effected by handing over of possession and by giving 
a vardi to the village officers. Apparently, such a practice prevails in the Dis- 
trict of West Khandesh. In the cases before us, vardis were given and muta- 
tions effected as long ago as 1938 and 1940. There cannot, therefore, be any 
doubt that the transaction thus effected does not in law amount to a sale. The 
question therefore is whether such an invalid transaction is a ‘‘transfer’’ within 
the meaning of sub-s. (1) of s. 24. 

Two reasons were advanced before the learned District Judge for the pur- 
pose of holding that the word ‘‘transfer’’ in this section can include an invalid 
transfer. It was first contended before the learned District Judge that in s. 45 
of the Bombay Agricultural Debtors Relief Act of 1939, which is repealed by 
the Act of 1947, the words were ‘‘any transaction purporting to be a sale of 
land belonging to a debtor". Under s. 24 of the Act of 1947, which replaces 
s. 45 of the repealed Act, the words are ''any transfer of land’’. It was there- 
fore argued that the change of the wording had the effect of giving jurisdiction 
to the Court to inquire into any transfer of land, whether such transfer was 
valid or invalid. The learned District Judge rejected this contention and, in 
our opinion, quite correctly. Section 45 of the repealed Act gave jurisdiction 
to the Debt Adjustment Court to inquire into transactions which purported to 
be sales of the property belonging to a debtor, and the Court had power of de- 
elaring whether the transaction was in the nature of a mortgage. The section 
gave no jurisdiction to the Debt Adjustment Court to go into a transaction 
which purported to be a lease, gift or exchange. In order therefore to empower 
a Debt Adjustment Court to examine such transactions also, s. 24 of the new 
Act used the wider expression ‘‘any transfer", which would include not only 
transfers purporting to be sales, but also transfers purporting to be leases, gifts 
or exchanges. 

The seeond argument that was urged before the learned Distriet Judge was 
that the opening words of the section ‘‘Notwithstanding anything to the con- 
trary contained in any law, custom or contract’’ govern the words ‘‘any trans- 
fer’’, and that therefore any transfer, whether valid or invalid, could be in- 
vestigated by the Debt Adjustment Court, if it was alleged that the transfer 
was in the nature of a mortgage. This contention was again rightly rejected by 
the learned District Judge. Those words could not possibly govern the words 
“any transfer", but they govern the words ‘‘the Court shall declare". Mr. 
Tarkunde who appeared for the debtors has not pressed either of these argu- 
ments before us in support of the contention that the word ''transfer'' means 
an invalid transfer. 

He has, however, urged that the words ‘‘Notwithstanding anything to the 
contrary contained in any law, custom or contract’’ in sub-s. (1) of s.,24 of 
the Act of 1947 give a wide discretion to the Court to declare any transfer to be 
a mortgage, whether such transfer in its inception was a valid transfer or not, 
and that it is competent to a Court to declare the transfer to be a mortgage, even 
if the transaction does not amount to a mortgage as required by law. So far as 
the second part of the submission is coneerned, we are in agreement with the 
contention of Mr. Tarkunde. When the section says that the Court shall de- 
clare the transfer to be a mortgage, it does not mean that the transaction should 
have all the attributes of a mortgage and should be in a form which the law re- 
cognises to be a valid mortgage. That is obvious enough. A mortgage with 
respect to a property of the value of Rs. 100 or more has got to be effected by a 
registered instrument signed by the executor and duly attested. A sale-deed 
of such & property does not require any attestation. If it was argued that no 
declaration could be given that a transaction is a mortgage unless it is a mort- 
gage botl in form and substance, then s. 24 of the Act of 1947, s. 45 of the Act 
of 1039 and s. IOA of the Dekkhan Agriculturists’ Relief Act would be 
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entirely infruetuous, for, ez hypothesi the transaction is one whieh, on the 
face of it, is not in form and substance a mortgage as required by law.’ It is 
something other than a mortgage, and the debtor asks the Court to adjudge 
such a transaction to be in the nature of a mortgage. Similarly, transfer of a 
land under a lease for a period of 11 months need not be in writing. Yet it is 
competent to a debtor to say that the transaction by which the creditor obtained 
possession of the land and then leased it to the debtor was one in the nature of 
a mortgage. Illustration (a) to s. 10A of the Dekkhan Agriculturists’ Relief 
Act refers to cases of this kind. Under that Illustration, a landlord sues for 
possession of land leased by him to an agrieulturist. The defendant alleges that 
he mortgaged the land with possession to the lessor who is entitled to its posses- 
sion only as such mortgagee and not as owner, and asks that he may be allowed 
to redeem the mortgage without being ejected. The original transaction be- 
tween the lessor and the lessee may or may not be in writing according to the 
value of the property conveyed. Even so, it is open to the Debt Adjustment 
Court to come to the conclusion that the transaction is in the nature of a mort- 
gage. In support of the argument that the Court can declare the transfer to 
be a mortgage only if all the requirements of a valid mortgage are satisfied, we 
have been referred to a decision of Mr. Justice Gajendragadkar in Ganda Gosai 
v. Bhagwansinh Govan!, where the learned Judge had to consider the same 
punt He says: 

-The word ‘transfer’ is not defined under the B.A.D.R. Act, but s. 24 indicates 
that Au transfer must be a valid transfer, because as a result of the proceedings under 
8. 24 1f the debtor's plea is accepted the Court has to make a declaration that the transac- 
tion in question was not a sale, but was a mortgage. If Mr. Patel's contention is right, it 
would lead to this result that a Court administering s. 24 ye have to declare that an oral 
transfer is a valid mortgage under the law. I do Boe. think that that was the intention of 
the Legislature in enacting the provisions of s. 24.” 

Reliance has been placed on the words ‘‘is a valid mortgage under the law’’ for 
the purpose of advancing the contention that only a valid mortgage under the 
law can be so declared under s. 24. We do not think that the learned Judge 
intended to lay down by these observations that before a transaction can be de- 
clared to be a mortgage, it must satisfy all the requirements of a mortgage, both 
in form and in substance. As we have already pointed out, such an agreement 
would make s. 24 of the present Act, s. 45 of the repealed Act and s. 10A of 
the Dekkhan Agrieulturists' Relief Act altogether inefficacious, because in the 
case of most sales there are no attesting witnesses, while a valid mortgage re- 
quires two attesting witnesses. If the submission made to 'us was correct, no 
sale could possibly be declared to be a valid mortgage under the law. But we 
do not think that that was the proposition which the learned Judge intended 
to lay down, viz. that the transaction declared to be a mortgage must constitute 
a valid mortgage under the law. The learned District Judge also appears to 
labour under the same impression. He says, 

“the Court cannot do under the provisions of s. 24 what the law declares to be illegal. 
Jf the law does not recognise an oral mortgage, the Court cannot recognise the existence 
of the same. A void mortgage has no existence in law and it cannot form the basis of 
any relief to be granted by the Court. The Court cannot act upon a void mortgage.” 
The learned District Judge appears to think that before a transaction is de- 
elared to be in the nature of a mortgage, it must conform to all the requirements 
of law with regard to a valid mortgage, both in form and in substance. We do 
not think that can be the test which is required to be satisfied under s. 24 of the 
Bombay Agrieultural Debtors Relief Act, 1947, before & declaration is given 
that the transaction is in the nature of & mortgage. 

But we are not prepared to aecept the first part of the submission of Mr. Tar- 
kunde that the words ‘‘Notwithstanding anything to the contrary contained in 
any law, custom or contract’’ appearing in sub-s. (1) of s. 24 of the Bombay 
Agricultural Debtors Relief Act have the effect of enabling a Court to declare 


1 (1950) Civ. Rev. Appln. No. 166 of 1950, ber 11, 1950 (Unrep.). 
decided by Gajendragadkar J., on Octo- 
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what in its very inception is an invalid transfer to be a transaction in the nature 
of a mortgage. Section 24 of the Act of 1947 and s. 45 of the Act of 1939 were 
intended to replace s. 10A of the Dekkhan Agriculturists’ Relief Act. That 
Act also contained the words ‘‘notwithstanding anything contained in s. 92 of 
the Indian Evidence Act, 1872, or s. 49 of the Indian Registration Aet, 1908, 
or in any other law for the time being in force," and it has been held that these 
words were intended to remove a procedural impediment. For instance, it was 
held in Basappa v. Tayawa! 

“that the expression ‘any other law for the time being in force’ enabled the 
Court not only to override s. 92 of the Indian Evidence Act to which a specific reference 
was made in that section, but also where necessary, also s. 91 of the Indian Evidence Act.” 
We think that the opening words of s. 24 in the Act of 1947 did not have the 
effect of enabling the Court to examine transactions which are in their incep- 
tion invalid. The transaction must, in our opinion, be valid in its inception. 
The precise nature of the transaction ean then be examined by the Debt Adjust- 
ment Court. There must be transfer of an interest in the property under the 
transaction in question, and it is then that the debtor can come to the Court 
and say that the transfer was in the nature of a mortgage. But when there is 
no transfer of an interest either by sale, lease, gift or exchange, it would not be 
competent for a debtor to come to the Debt Adjustment Court and say that 
although no interest in the property has passed, still the transaction should be 
treated to be in the nature of a mortgage. Such a prayer must proceed on 
the basis that there has been some transfer of interest. We therefore think 
that unless a transaction has ex facie resulted in the transfer of some interest 
in the property, a debtor cannot come to the Debt Adjustment Court under 
8. 24 and ask it to determine that the transaction is in the nature of a mortgage, 
and that only a mortgagee’s interest has passed. 

Mr. Tarkunde referred us to the definition of the word ‘‘debtor’’ in sub-s. (5) 
of s. 2 of the Bombay Agricultural Debtors Relief Act, 1947. Under that sec- 
tion, a ‘‘debtor’’ means inter alia (a) an individual (i) who is indebted: 
(43) who holds land used for agricultural purposes or has held such land at any 
time not more than 30 years before January 30, 1940, which has been trans- 
ferred whether under an instrument or not and which transfer is in the nature 
of a mortgage although not purporting to be so. Mr. Tarkunde contended that 
the words ‘‘which has been transferred whether under an instrument or not’’ 
indicate that an individual can be a debtor even if he holds no land, provided 
he has transferred a land used for agricultural purposes, whether under an 
instrument of mortgage or not, some time within 30 years before January 
30, 1940, and that this suggests that a ‘‘transfer’’ may be either under an in- 
strument or not. In our opinion this argument is not necessarily conclusive. 
Even under the ordinary law, a transfer has to be under an instrument duly 
registered, if the value of the subject matter of the immoveable property con- 
veyed under that instrument is Rs. 100 or more. If it is of the value of’ less 
than Rs. 100, neither a sale, nor a mortgage, nor a gift nor exchange thereof 
need be under an instrument. It is therefore legitimate to hold that when the 
section refers to transfers, ‘‘whether under an instrument or not’’, it presum- 
ably refers to these two kinds of transfers, depending upon the value of the 
subject. matter of the transfer. 

Mr. Tarkunde invited our attention to the ease of Rama valad Limbaji v. 
Yesu valad Hari More?. It was held in that case that the application of the 
expression ‘‘mortgaged property’’ as used in s. 3 of the Dekkhan Agriculturists’ 
Relief Act was not limited by a technical consideration of what in a lawyer’s 
point of view constituted a mortgage. It should be read in its ordinary popular 
sense. It was further held that the property given under a writing for enjoy- 
ment for a term of years in liquidation of an existing debt was a ‘‘mortgaged 
property’’ within the meaning of s. 3 of the Dekkhan Agriculturists’ Relief Act. 


1 (1929) 31 Bom. L.R. 1266. 2 (1896) PJ. 284. 
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In our opinion, that ease is clearly distinguishable. There was in that case a 
debt of Rs. 1,000. The plaintiff who sued for redemption had passed a writing 
dated January 9, 1873, giving possession of the land in dispute to defendant 
No. 1, to be enjoyed by him for a term of 61 years, after which it was to be 
restored to the plaintiff. The trial Court held that the transaction was a mort- 
gage and allowed redemption after 20 years had elapsed. The appellate Court 
thought that the suit land was not held as a seenrity for the repayment of 
Rs. 1,000, but that it was assigned for certain number of years as a considera- 
tion of past dues, and that therefore it was not a mortgage which could be re- 
deemed under s. 58 of the Transfer of Property Act. The High Court, how- 
ever, held that the expression ‘‘mortgaged property’’ should be read in its 
popular sense and not from the' lawyer's point of view of what constitutes a 
mortgage. The High Court accordingly reversed the decree of the lower appel- 
late Court and remanded the appeal for disposal on merits. It is clear from 
what has been stated above that all the requirements of a formal mortgage were 
- there. There was a debt which was to be liquidated in a particular manner 
from the' profits of ihe land. There was a writing, presumably registered, and 
the parties themselves had deseribed the property involved in the transaction 
as a mortgaged property. In its inception therefore it was a valid transaction, 
the precise nature of which, viz. whether it was in the eye of law a mortgage ov 
not, had to be determined. We do not think that this case helps Mr. Tarkunde’s 
argument that the transaction which in its inception is an invalid one,—not pass- 
ing and not capable of passing any interest in the property—can be investigat- 
ed under s. 24 of the Act to find out whether it is in the nature of a mortgage. 

Mr. Gokhale for the applicant supported the decision of the lower appellate 
Court on this point by citing the observations of Mr. Justice Gajendragadkar in 
Ganda Gosat v. Bhagwansink Govan referred to above. In the course of the 
judgment, the learned Judge stated as follows :— 

“There is also another point which has to be considered in construing the word 

‘transfer’ in s. 44. S. 25, to which I have already referred, uses the same word under 
sub-s. (1). Now, it is a well-known rule of construction that the same word must have 
the same ren in the different sections of the same Act. It is inconceivable, in my 
opinion, that s. (i) could have intended to use the word ‘transfer’ in the general and 
wide sense for which Mr, Patel contends. It is not possible to assume a case in which 
a Court of competent jurisdiction would seriously consider whether an oral sale or an 
oral transfer amounts to a mortgage or not. In all proceedings in which such decisions 
would be arrived at by Courts of competent jurisdiction would be cases where transfers 
have been made by registered documents if the property conveyed by the transfer in 
question is immoveable property worth more than Rs. 100. It seems to me plain that the 
word 'transfer' in s. 25 (i) must mean a transfer properly effected and if that is the 
meaning which this word must have under s. 25, I see no way out but to hold that s. 24 
must be deemed to have used the same word in the same sense." 
Mr. Tarkunde has, however, argued that s. 24(1) merely says that the transfers 
which have been held not to be mortgages, by a decree of a Court of competent 
jurisdietion, shall not be ealled in question in proeeedings under s. 24 of the 
Bombay Agricultural Debtors Relief Act and he has contended that from this 
it does not follow that other transfers (which have not been so held to be trans- 
aetions other than mortgages), whether valid or invalid, cannot be considered 
under s. 24 of the Act. We think that there is some room for drawing the dis- 
tinetion which Mr. Tarkunde has pointed out. Section 24(1) was merely in- 
tended to prevent the re-opening of a matter which has once been finally held 
not to be a mortgage, but it does not follow that in giving & declaration that the 
transaction is not in the nature of a mortgage, the Court is necessarily satisfied 
that it ean take effect under the law as a sale, gift, exchange or a lease. If such 
an inferenee eould have been drawn, then only could we assign to the word 
"transfer"! the meaning that it must be a valid transfer. We do not. think that 
the phraseology of s. 25 assists in the determination of the meaning of the word 
"transfer" in s. 24 of the Act. : 


It was argued by Mr. Tarkunde that if s. 10A of the Dekkhan Agrieulturista' 
Relief Aet could apply to transactions which were not evidenced by documents, 
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it would be unreasonable to say that under s. 24 of the Dombay Agricultural 
Debtors Relief Act the transaction should in its inception be a valid one. This 
argument would undoubtedly be plausible provided the assumption on which 
it proceeds is a correct one. We have not been referred to a single ease where 
it has been held that s. 10A of the Dekkhan Agriculturists’ Relief Act applied 
to transactions which are in their inception invalid and convey no title to the 
transferee. The case in Rama valad Lambayt v. Yesu valad Hari More, to which 
I have already referred, lays down no such proposition. Illustrations (b), (c) 


and (d) to s. 10A of the Bombay Agricultural Debtors Relief Act clearly con- | 


template the existence of a document—either a lease or a sale-deed—-with res- 
pect to a transaction which is alleged to be a mortgage. Illustration (a), it is 
true, does not refer.to a deed of lease. That may be because a lease for less 
than a year need not be in writing. Under that Illustration the allegation of 
the defendant that he mortgaged the land with possession to the lessor who is 
entitled to possession as sueh mortgagee may or may not be evidenced by a doeu- 
ment depending upon the value of the property dealt with in that transaction. 
It is therefore not correct to assume that s. 10A of the Dekkhan Agrietlturists' 


Relief Act contemplates inquiry into transactions which are initially invalid 
according to law. 


On the whole therefore we are of the opinion that the word ‘transfer’? in 
s. 24 of the Bombay Agricultural Debtors Relief Act means a transfer which 
is ex facie a valid one, though the debtor may ask it to be declared as being in 
the nature of a mortgage. With respect, we think the view taken by Mr. Justice 
Gajendragadkar in Ganda Gosai v. Bhagwansinh Govan—which is the same as 
that taken by the learned District Judge in the present case—is correct. 


That being so, the question arises whether the Debt Adjustment Court can 
examine the transaction of an oral sale which is alleged to be a mortgage. The 
existence of a debt is the very basis of the jurisdiction of the Debt Adjustment 
Court, and the facility given to an agrieulturist debtor to prove an ostensible sale 
to be in the nature of a mortgage is to enable him to establish that a debt exists, 
for securing which the property has been conveyed, although ostensibly, by 
means of a sale-deed. The learned District Judge has taken the view that the 
oral transaction by delivery of possession, a vardi and a mutation in the village 
register, though ineffectual as a sale for, want of a registered instrument, can 
still be regarded as an inchoate transaction creating a debt in respect of the 
purchase price received by the debtor (seller), for which debt the creditor 
(buyer) holds a lien under s. 55(6)(b) of the Transfer of Property Act. 
Mr. Gokhale for the applicant has challenged tlie correctness of this interpre- 
tation of s. 55(6) (b) of the Transfer of Property Act. 


Section 55(6)(b) of the Transfer of Property Act is in these terms: 
"The buyer is entitled— ... 
b) unless he has im ly declined io accept deli of ihe property, 
a cargo on ihe prope M eue the. eser end all Gerona? claiming und er jum 
[o seller's interest in the property, for the amount of any 
purchase~money properly paid by tbe buyer in anticipation of the delivery and for inte- 
rest on such amount; and, when he properly declines to accept the delivery, also for the 
earnest (if any) and for the costs (if any) awarded to him of a suit to compel specific 
, performance of the contract or to obtain a decree for its rescission.” . 
Mr. Gokhale's argument was that this section does not come into operation where 
the buyer has come into possession of the property, and that therefore in such 
cases no charge in his favour is created by the section. His further argument 
is that the section deals with two cases where the buyer does not accept delivery 
of the property—in one case improperly and in the other case properly—a&nd 
that the section did not contemplate creation of a charge where the buyer 
accepts delivery of the property. We are not satisfied that this argument is 
correct. We do not think that the creation of a charge under this section is 
at all dependent upon the buyer not coming into possession of the property 
intended to be sold. 'Under the section, a charge arises a iy the pur- 
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chase price is paid by the buyer to the seller, and it has been so held in Balvanta 
v. Bira’. The head-note to that case is: 
“From the moment part of the purchase-money is paid, the purchaser has a 
len upon the property to that extent, which lien can only be lost to him by reason of his 
failing to carry out his part of the contract.” . 
The section in terms creates a charge in anticipation of the delivery of the pro- 
perty, and the. question to be considered in such cases is whether he has forfeit- 
ed his right to the charge by improperly declining to accept delivery of the 
property. If he has improperly declined to accept delivery, he loses the charge 
for the amount of the purchase-money paid by him. On the other hand, if he 
properly declined to accept delivery, he has a charge not only for the purchase- 
money paid by him, but also in respect of the earnest, if any, and for the costs 
awarded to him of a suit to compel specific performance of the contract or to 
obtain a decree for its rescission. Accepting delivery of the property cannot 
possibly be regarded as a circumstance under which he ean forfeit a charge 
created in his favour by operation of law. 

It is easy to imagine what difficulties may possibly arise if this was not the 
interpretation to be placed on 55 (6) (b) of Transfar of Property Act. The 
section was undoubtedly enacted in order to protect the rights of a buyer who 
has parted with his money in anticipation of the delivery of the property. If 
for some reason the sale is not effectuated or by reason of some technical defect it 
falls through, it was undoubtedly the intention of the Legislature that the buyer 
should have a charge on the property in respect of the purchase price paid by 
him. If in such cases no charge arises under s. 55(6)(b) of the Transfer of Pro- 
perty Act, it would be open to a ereditor of the seller to attach this property (as 
the property of the seller) and have it sold for the payment of the seller's debts, 
because ex hypothesi the interest in the property has not passed to the buyer. 
If a charge is created in favour of the buyer, then the possession of the pro- 
perty by the buyer would be a notice of that charge to third parties. But if no 
charge arises, as Mr. Gokhale has contended, there would be no protection to the 
buyer in respect of the purchase price which he has paid. The section is design- 
ed to protect his interests, and we think that the circumstance that the buyer is 
in possession of the property intended to be sold in any way affects the charge. 
If he has accepted delivery, the charge created by the statute continues to exist. 
but even if he has not accepted delivery, the charge is not lost unless the refusal 
to accept delivery is improper. 

It was next argued by Mr. Gokhale that s. 100 of the Transfer of Property Act 
indicates that a charge can arise only when the buyer is not in possession of the 
property. The argument is this. Section 100 enacts: . 

"Where immoveable pro person i i 
of law made security ie d EM Pe a SAN andae ARR is pio 
amount to a mortgage, the latter n is sald to have a charge on the property; and all 
the provisions hereinbefore contained which apply to a simple mortgage shall, so far as 
may be, apply to such charge." : : 
The argument of Mr. Gokhale is that charges are placed on the same footing as 
simple mortgages, and as in simple mortgages the possession of the mortgaged 
property remains with the mortgagor, the charge can arise only if the property 
intended to be sold remains with the seller and does not go into the possession of 
the buyer. We do not think that this argument is correct. Charges and simple 
mortgages have been placed on the same footing in respect of all the provisions 
antecedent to s. 100 only'so far as such provisions may be applicable. We think 
that s. 55(8) (b) of the Transfer of Property Act creates a charge in favour of 
the buyer for the purchase price paid by him, unless he forfeits it by improperly 
declining to accept delivery of the property and that such charge is not lost by 
accepting delivery of the property. We think that when s. 100 enacts that the 
preceding provisions which apply to simple mortgages shall, so far as may be, 
apply to such charges, the section refers to provisions relating to the enforce- 
1 (1897) ILR. 23 Bom, 58. 
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ment of charges, marshalling, ete. We are, therefore, of the opinion that the charge 
under s. 55(6) (b) of the Transfer of Property Act exists even in cases where the 
buyer may be in possession of the property intended to be sold, 

In fact there have been one or two decisions of this Court where it has been 
held that à charge arises even though the intended purchaser may be in posses- 
sion of the property. In Karalia Nanubhai v. Mansukhram? the facts were these. 
The plaintiff sought for a declaration that the fields in dispute could be attached 
and sold as the property of the judgment-debtor Jivanlal. But Jivanlal had in 
1893 sold those very fields to the defendant for Hs. 900 which sum was paid at 
the time possession was given to the purchaser. "Transfer, however, was not 
effected, as the necessary registered conveyance had not been executed, The 
learned Chief Justice in giving judgment observed (p. 402) : 

* |. here reliance is not placed on the contract of sale alone: there is RE more: 
there is possession and payment of the whole of the purchase-mo: and that this makes 
a material difference is manifest from section 55(6) (b), which entitles the purchasers to a 
charge on the property for the amount of any purchase-money properly paid by him.” 
Thus even though the purchaser was in possession of the property, it was held that 
s. 55(6) (b) created a charge in his favour. Another case much to the same effect 
is that of Lalchand v. Lakshman?. In that case the plaintiff executed a con- 
veyance of immoveable property of the value of upwards of Hs. 100 which was 
not registered according to law, received the purchase-money and delivered pos- 
session of the property to the vendee. For a specific performance of this con- 
tract, defendant No. 1 brought a suit which was dismissed. Then the plaintiff 
Cou to recover possession of the property as its owner. It was held by this 

ourt 

... that the suit should be decreed i in plaintiffs favour and that all that the defendant 1 

was entitled to was the benefit which hd could claim under s. 55(6) (b) of the Transfer of 
Property Act (IV of 1882)." 
This case, therefore, is, in our opinion, clear authority for holding that a charge 
does arise in favour of the purchaser under s. 55(8) (b) of the Transfer of Pro- 
perty Act, even thongh he may be in possession of the property. In the present 
ease, therefore, there is a charge in favour of the creditor in respect of the pur- 
chase price which has been paid by him to the debtor and that therefore there is 
elearly a debt. 

Mr. Gokhale then referred us to several cases where although a transaction had 
failed as a mortgage owing to some technical defect, it was held by Courts that 
no charge arose. These cases are Narayan v. Lakhmandas,® P. Ri P. R. Soma- 
sundram Chettiar v. Y. P. N. Nachiappa Chettiar,* Sir Hukumchand Kasliwal v. 
Radha Kishen® and Phattechand v. Uma.9 Tn all these cases it was sought to 
be argued that a charge was created by the aet of parties. In each case a docu- 
ment of mortgage was passed, but it proved to be defective, and it was held that 
failure to coniply with the provisions, for example, of attestation, did not convert 
a mortgage transaction into a charge. The facts before us, however, are different. 
We are considering the ease of a crestion of a charge, not by the act of parties, 
but by operation of law. Secondly, the transaction in respect of which a charge 
is said to arise was prima facie one of sale, although the debtor has tried to say 
that it was in the nature of a mortgage. The provisions of s. 55(6)(b) of the 
Transfer of Property Act apply in cases of sales which are not finally effectuated 
and therefore in all the abovementioned cases the Courts did not have to consider 
the applicability of s. 55(6)(b) of the Transfer of Property Act. Section 
55(6) (b) is a special provision for the protection of a purchaser who has parted 
with his money in anticipation of delivery in the event of the transaction not re- 
sulting in a valid and effective sale. We, therefore, think that all these authorities 
which were cited by Mr. Gokhale have really no application to the point which 
we have to consider. 


1 (1800) LL.R. 24 Bom. 400, 
s.c. 2 Bom. LR. 220. 

2 (1904) LL.R. 28 Bom. 466, 
e, 6 Bom. L.R. 510. 


(1905) 7 Bom. L.R. 934. 
(1924) LL.R. 2 Ran. 429. 
(1929) 32 Bom. LR. 533. 
(1933) 35 Bom. L.R. 1138. 
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Mr. Gokhale then referred to the ease of Narsing v. Pachu.’ The head-note 

io that ease is as follows: 

“The defendant, believing himself in good faith to have the title to sell certain im- 
movers property, sold it to the plaintiff in 1908. The plaintiff received its ince 

nd retained it until. 1909, when the true owner recovered its possession from The 
plaintiff sued to recover the purchase money from the defendant. The first Court held 
the suit barred by limitation under Article 62 of the Limitation Act for the money paid 
to the defendant was money had and received for the plaintiffs use. The lower appe la 
Court held that the suit was governed by Article 97 and the claim was in time." 
It was held by this Court: 


“Article 97 applied to the case, because possession of property given under a purchase 
was an existing consideration as long as it 

In the case of purchased property the whole "consideration contemplated is the pro- 
be is Where the purchaser is placed into possession, he has all the consideration that 

is pl i d to, so long as the possession remains. Whether that consideration 

or unlawful it makes no difference; for it is only where the possession 

Sd. is rep e ise A turns out to be unlawful that the question can ever be raised 
in a’ 
Mv. Gokhale alied on this case for submitting that a charge cannot arise so long 
as the purchaser is in possession, because he has all the consideration that he is 
by law entitled to, so long as the possession remains. That case again, in our 
opinion, has no application to the facts before us. In that case the essential point 
involved was one of limitation. The vendor had no title and both the vendor and 
the vendee had lost possession of the property. No question therefore of a charge 
could arise. The purchaser could only have a money claim against the vendor. 
In that ease no question of charge was raised or could possibly be raised. So far 
as Mr. Gokhale's contention goes, viz. that no charge can arise so long as the pur- 
chaser is in possession of the property, I have already referred to two cases of 
this Court where it has been held that the eharge did arise in favour of the pur- 
chaser even though he was in those cases found to be in possession of the property 
intended to be sold. 

The last ease that Mr. Gokhale relied on was Kapadvanj Municipality v. Och- 
havlal?. In that case the Kapadvanj Municipality had sold a plot by auction 
on February 21, 1918, and the purchaser had paid the price on July 2, 1918. 
' The sale required the Commissioner's sanetion whieh was not fortheoming till 
July 10, 1919. The purchaser obtained possession of the property on March 8, 
1920, and the formal deed of conveyance was executed on July 18, 1920. The 
purchaser in that case merely sued for interest on the money which was paid by 
him on July 2, 1918, for the period up to July 18, 1920, on which date he obtain- 
ed a conveyance in his favour. It was argued by Mr. Gokhale that no question 
was raised in that cage about a charge arising in favour of the purchaser. But 
it is elear from what I have stated above, that though there may have been a 
charge in favour of the purchaser from the moment he paid the price for the plot 
on July 2, 1918, there could be no possible occasion for the enforcement of the 
charge, because at the date when he filed the suit for interest, the charge had 
merged in the full title which the purchaser had obtained on July 18, 1920. The 
observations of Mr. Justice Faweett at page 928 are quite clear. He says: 


“I agree with my learned brother that clause se) Ns sub-s. (6) of s. 55 does not apply 
in the present case so as to give the plaintiff, under its terms, a right'to recover interest 
on the amount of the purchase money he had paid. owe clause, Í think, is intended to 
meet mostly cases where there has been an actual failure of the contract for sale, the 
contract having fallen through on account of some default on the part of one or other 
ge ue INR corkage nnd then this clause ovides that in' proper cases the buyer can 
recover interest of his purchase mon t, in the present case, there was, in fact, a 
sale carried out, and there has been been delivers of possession." 

We are, therefore, of the opinion that none of the cases cited by Mr. Gokhale sup- 
ports his contention that in the present case the charge in favour of the creditor 
does not arise under s. 55(6) (b) of the Transfer of Property Act. 


There is one ease of the Lahore High Court, Shankri v. Milkha Singh ,® which, 


1 (1913) 15 Bom. L.R. 559. 3 11941] AIR. Lah. 407, rr. 
2 (1928) 30 Bom. LR. 920. 
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we think, is in point, and the learned Distriet Judge has relied upon it. There 
also the purchaser had obtained possession of the property under an unregistered, 
and consequently inoperative, sale-deed, after there had been first an oral agree- 
ment to sell, and after the whole of the consideration had been made good under 
the mistaken belief on both sides that the transaction was eomplete. In fact 
the transaction had remained incomplete for want of registration of the instru- 
ment purporting to effect the transfer. The full bench of the Lahore High Court 
held that in such a case 


“the position of purchaser . to be the same] as that of a puchaser 
under a contract or sale which ha ix poe leted or rescinded with the consent 
of both parties and the purchaser cannot claim any title as owner in the property, hirr 


-as legal or as medie gines 

They, however, held that the 
. purchaser . . . has a charge o for the amount paid by him in 

advance as) purchase money. The lien teat th they held is not created by any agreement 


between the F parties, but arises by operation of law, on payment of the purchase money 
independently of the sale deed.” 


It is true that the Transfer of Property Act did not apply to the Punjab. But as 
the full bench themselves pointed out, 
“although the Transfer of Property Act is not in force in the Punjab, Aere a pase eon 
clated in s. 55(6) tb) patos Laser ioa English law applies as being in accordance 
‘with justice, equity and good consci 
This judgment supports our view v that i in cases of such oral sales, the purchaser 
has a charge on the property for the amount paid by him i in advance as purchase 
money and this charge is not affected by the fact that he is in possession of the 
property. We think, therefore, that the learned District Judge eame to a right 
conclusion in holding that the creditor had a charge on the property intended to 
be sold, and of which he was in possession. That being so, there is clearly a 
debt which the debtor was bound to pay. The charge created in favour of the 
ereditor was in respect of that debt. That being the case, the transaction can 
properly fall within the purview of a Debt Adjustment Court, and the learned 
Distriet Judge was, in our opinion, right in holding that the Debt Adjustment 
Court had jurisdietion over the matter in dispute. 

The result, therefore, is that both these applieations fail and are aecordingly 
dismissed with eosts. 

Applications dismissed. 


Before Mr. Justice Gajendragadkar and Mr. Justice Chainani, cag 
RANCHHODDAS KALIDAS SHAH v. GOSWAMI SHREE we 
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' Whether a temple and the idọl which is worshipped by the Vaishnava devotees of 
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depend upon several considerations. There may a des e 
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With regard to such, public temples and ‘idols, property, both movable and immovable, 
Gabe a o pring is Hecwsaty to e cR e tock ch dedication. It may be done 
even verbally. Dedication is often done by a gift viva voce, by a bequest, or by cere- 
monial relinguishment. Such a dedication can be absolute or partial. Where it is 


eae the property is given completely to the idol by the donor who has divested 
. himself of fan the 


the for a Pret ese par dels os io go towards 


temple, may be for several years, would not necessarily prove even a partial dedica- 
tion of the property to the charity. The historical o os the temple, the rights 
exercised e consciousness 


of the ether considera and the consciousness of the devotees Epa ie al iie and similar 
erations have to be weighed in deciding the question as to whether a 
ublic or private. 

tmp 3 ruth ruthi Thirtha v. Balusami Ayyar; Mohan Lalji v. Gordhan Lalji Maharaj," 
Girdharlal v. Naranlal, Lakshmana v. Subramania, Mundancheri Koman v. Achuthan 
Nair; Chhotabhai v. Jnan Chandra, Dhoribhai v. Pragdasji,, Bhagwan Din v. Gir 
Har " Saroop," ,, A'mardas Mangaldas v. Harmanbhai Jethabhai? Gurunatharudhaswami 

v. Bhimappa,” and Chimanlal Maneklal v. Sonaji Narayan Mandal,” referred to. 


Xf it is shown that the rents and profits of any p are exclusively utilised for 
the purpose of public charity for a fairly Jong peri ,it may be possible to infer the 
dedication of such property to public charity. 


RANOHHODDAS and others (plaintiffs), whe were Vaishnavas of Vallabh cult, 
filed the present suit against Goswami Shree Mahalaxmi Vahuji and athers 
(defendant No. 1 and defendants Nos. 2-14) for certain declarations. The 
plaintiffs alleged that the temple of Shree Gokul Nathji situated at Satpipli 
in Nadiad of which they were devotees and of which defendant No. 1 was in 
management as a trustee, was a publie charitable temple of the followers of 
Vallabh cult at Nadiad. They, therefore, sued for a declaration that the pro- 
perties belonging to the temple and which were alienated by defendant No. 1 
in favour of defendants Nos. 2-14 were of the ownership of the temple and 
thé alienations were not binding against it. The plaintiffs stated that the 
Vaishnava devotees of Nadiad had invited Shree Mathuranathji, the direct 
descendant in the line of Shree Vallabha, to Nadiad and had put him in 
eharge of the worship and management of the temple. Shree Mathuranathji 
managed the temple as a trustee till his death in 1865. After his death his 
son Vrajratnalalji took up the worship and management of the temple till 
his death in 1882. The management of the temple then devolved upon his 
widow Maharani Vahuji. In 1898 Maharani Vahuji adopted one Aniruddha 
and she died within a month of the adoptior. During the minority of Anirud- 
dha the management of the temple and its properties vested in the panchas 
of the Vaishnava devotees. Anirnddha took charge of the management on 
attaining majority and continued it till his death in 1986. His widow, defen- 
dant No. l,.then came into management. The plaintiff alleged that for the 
upkeep and maintenance of the temple contributions were made by the Vaish- 
navas of Nadiad for more than a hundred years past and the amount thus 
collected was used for the purposes of the temple. 


Defendant No. 1 inter alia contended that Shree Mathuranathji was the owner 
of the idol of Shree Gokulnathji and that he had established a temple at 
Nadiad, that the idol, the temple and the properties in suit belonged to defen- 
dant No. l's predecessors and that as the successor of her deceased husband 
she was the absolute owner thereof. Defendant No. 1 also eontended that 
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S.C. 24 Bom. L.R. 629. 8 (1939) 42 Bom. L.R. 190, r.c. $ 
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the subseriptions aud contributions which were mentioned in the plaint were 
made to the Goswami Maharaj of the time in consideration of the indulgences 
granted by the Maharaj in allowing darskan of the idol to the devotees and 
in eonsideration of the spiritual adviee that they received from him. 

The trial Judge held that according to the tenets and usage prevailing 
amongst the Vaishnava devotees of Shree Vallabh cult there could be no public 
temples and he, therefore, dismissed the plaintiffs’ suit. 


The plaintiffs appealed to the High Court. 


S. T. Desai, with N. C. Shah, for the appellants. 

S. T. Desai, with K. T. Pathak, for appellant No. 3. 

Purshottam Trikamdas, with A. D. Desai, for respondent No. 1. 
- H. M. Choksi, with V. T. Gambhinvala, for respondent No. 2, 


;GAJENDRAGADKAR J. The principal question which this appeal raises for 
decision is whether the temple of Shree Gokul Nathji at Nadiad is a publie 
charitable temple of the followers of Vallabha cult at Nadiad or whether it 
is a private temple belonging to the present worshipper, Goswami Shree’ Maha- 
laxmi Vahuji. 

In the suit from which this appeal arises, the Vaishnav devotees of, ‘this 
temple alleged that the temple is a public charitable temple and claimed certain 
declarations in regard to the properties belonging to this temple. According 
io the plaintiffs, the idol of Shree Gokul Nathji is a publie idol worshipped 
by the Vaishnava devotees of the place, and the Maharaja or the Maharani, 
who may be in management of the temple for the time being, is the trustee 
of the said idol and the temple in which it is worshipped. 

Public festivals are held in this temple, like any other Hindu public temple, 
and it is the right of every Vaishnava follower of the Vallabha cult to take 
part in such festivals and to visit Shree Gokul Nathji for darshan. For the 
upkeep and maintenance of this temple, lagas or contributions have been paid 
by the Vaishnava businessmen of the town for more than a hundred years 
past, and the amount thus collected is intended to be used, and has in fact 
been used, for the purposes of the temple. The plaint alleged that the Vaish- 
nava devotees of Nadiad had invited Shree Mathuranathji, the direct descendant 
in the line of Shree Vallabha, to come to Nadiad, and on his arrival he had 
been put in charge of the worship and management of the temple of Shree 
Gokul Nathji. Thereafter voluntary contributions and gifts were made by 
the Vaishnava devotees, and Shree Mathuranathji managed the temple as a 
trustee during his lifetime. It appears that Mathuranathji was born in 1806 
and he died somewhere in 1865 A.D. After his death, his son Vrajratnalalji 
took up the worship and management of the temple. During his regime, the 
Vaishnava devotees of Nadiad voluntarily levied a laga of Hs. 8 ,per house in 
1881 and celebrated 56 bhogs on a grand scale. About this time extensive 
additions to the temple property were made with the help of voluntary publie 
subscriptions and contributions. Later, whenever any improvement had to 
.be made in the temple or to properties ‘appertaining to it, public funds were 
similarly raised and the Vaishnava devotees generously responded to appeals 
for help. In course of time, the temple acquired a garden land with the 
principal object of supplying flowers for the worship of the deity (Lot No. 
2). A goshala came to be added, and in this goshala were housed cows for the 
purpose of supplying milk, curds, and butter for the worship of the deity. 
In 1882 Shree Vrajratnalalji died, 'and the management of the temple devolved 
upon his widow Maharani Vahuji. Prior to his death, Vrajratnalaji had made 
a will leaving the management of all the properties to his wife. During 
Maharani Vahuji's time, the temple and its properties were managed by the 
Maharani in consultation with the devotees. This management continued until 
1898, when the Maharani adopted Aniruddha. Within a month of this adoption 
the Maharani died and the management devolved upon the minor Aniruddha. 
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Like her husband, the Maharani herself had made a will giving directions as 
to the manner in which the temple and the properties should be managed after 
her death. This management vested in the panchas of the Vaishnava devotees 
during the minority of Aniruddha. After Aniruddha became a major, he 
took charge of the management and continued it during his lifetime. Anirud- 
dha was married, first, in 1908, and when his first wife died, he married 
again in 1932. Aniruddha died in 1936, and his widow, Shree Mahalaxmi 
Vahuji, who is defedant No. 1 to the suit, eame into management. The plaint 
alleged that during his management Aniruddha attempted to acquire the gadi 
of Jamnagar and in the process of acquiring this gadi he incurred heavy debts. 
After Aniruddha’s death, defendant No. 1, claiming to be the absolute owner 
of the temple and its properties, created four mortgages over some of the 
properties of the temple, between 1939 and 1942, the mortgagees under these 
mortgages being defendants Nos. 3 to 6 respectively. She also sold the garden 
belonging to the temple, despite the protests from the Vaishnava devotees, 
for Rs. 82,000 on April 9, 1943. The purchaser of this garden is defendant 
No. 2. It would appear that defendant No. 2, in his turn, has sold portions 
of ihe property purchased by him to defendants Nos. 7 to 14. The Vaishnava 
devotees, therefore, claimed in the present suit that it should be declared 
that the movable and the immovable properties described in schedules A and 
B attaehed to the plaint are the properties of the temple of the deity Shree 
Gokul Nathji, and as sueh are publie eharitable trust properties of Shree 
Vallabha Sampradaya. They also elaimed a deelaration that the sale-deeds 
executed by defendent No. 1 in favour of defendant No. 2, and by defendant 
No. 2 in his turn to defendants Nos. 7 to 14, are not binding against the 
temple, ahd a mandatory injunction against these purchasers directing them 
to restore the possession of the properties purchased by them to defendant 
No. 1 for and on behalf of the temple. A declaration with regard to the mort- 
gages executed by defendant No. 1 in favour of defendants Nos. 3 to 6 was 
likewise claimed in the plaint. It would thus be seen that, broadly speaking, 
the plaintiffs’ case was that the suit-temple is a public charitable temple of 
Vaishnava devotees of the Vallabha sect, that defendant No. 1 is the’manager 
and trustee of this temple, and that the alienations made by her are not 
binding against the temple. Since the purchasers from defendant No. 1 had 
already acquired possession of the properties sold to them, a claim for posses- 
sion of these properties was made and the possession was asked to be delivered 
io defendant No. 1 as the manager and trustee of the temple. To the plaint 
were attached two schedules; schedule A refers to 14 lots of immovable pro- 
perties, whereas schedule B refers to 8 items of movable properties belonging 
to the temple. Lot No. 1 in sch. A is the temple of Shree Gokul Nathji itself; 
it is situated at Satpipli in Nadiad. 5 

As was to be expected, the principal defence of defendant No. 1 was that 
the temple is not a publie religious temple belonging to the Vaishnava devotees 
of the Vallabha cult, but that the idol and the temple where the idol is worship- 
ped and all the properties in suit were the separate properties of defendant 
No. l's predecessors, and as the successor of her deceased husband she is the 
absolute owner thereof. It was not disputed in the written statement that, 
amongst the descendants of Shree Vallabha, Mathuranathji was the first 
Maharaja of the Vaishnava devotees of Nadiad. In faet, the written statement 
alleged that Mathuranathji was the owner of the idol of Shree Gokul Nathji, 
and that he had established a temple or havels and founded a gad$ at Nadiad. 
The defence was that, according to the tenets and usage of Shree Vallabha 
sect, every Goswami Maharaj keeps with himself a movable family idol which 
is his own property for worship; Mathuranathji had likewise in his possession 
the idol of Shree Gokul Nathji and it was this idol which Mathuranathji 
worshipped at the temple founded by him at Nadiad. According to the defence, 
therefore, the idol, the temple in which it is worshipped, and all the properties 
in suit belonged to the Maharajas from generation to generation, and they 
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have come by succession in the hands of defendant No. 1. Defendant No. l's 
case was that the lagas or bhets or subscriptions and contributions which were 
mentioned in the plaint were, in effect, made to the Goswami Maharaj of the 
time in consideration of the indulgences granted by the Maharaj in allowing 
darshan of the idol to the devotees; the idol itself is the property of the 
Maharaja, and according to the tenets of Vaishnavism the idol cannot own 
any property itself. Defendant No. 1 denied that any property had been 
granted to the temple itself. While making this claim of absolute ownership 
over the temple and the properties in suit, it was admitted in the written 
statement that defendant No. 1 and her predecessors had received voluntary 
presents and other emoluments from the devotees ‘‘inter alia for the purpose 
of maintaining the haveli and performing the worship of the idol and for 
making repairs of the property appertaining thereto". It was also admitted 
that the lagas which were regularly paid by the Vaishnava devotees of Nadiad 
were voluntary taxes imposed by the devotees themselves and paid to the 
Goswami Maharaj in consideration of the spiritual advice that they received 
from him. The defence also was that, though Mathuranathji brought with him 
the idol of Shree Gokul Nathji for worship in the temple at Nadiad, some 
other idols were also installed in the temple in course of time: these idols are 
of Shree Shyamlalji, Madan Mohanji and Balkrishnalalji. The written state- 
ment specifically stated that these three idols had been added to the temple 
by Vrajratnalalji Maharaj. Defendant No. 1 denied all the allegations made 
by the plaintiffs that the Vaishnava devotees were the owners of the properties 
in suit and had exercised supervision over the management of the temple and 
its properties at any time. In other words, the defence was clear and cate- 
gorical: defendant No. 1 claimed ownership over the idol the temple and 
all the properties in suit. 

Only one point was eommon ground between the parties.at the stage of 
the pleadings, and that was that Mathuranathji was the first Maharaja who 
was recognised as their Maharaja by the Vaishnava devotees of Nadiad. The 
plaintiffs’ case was that there was a temple of Shree Gokul Nathji at Nadiad 
even before Mathuranathji arrived at Nadiad, and according to them Mathura- 
nathji had, in fact, been invited by the Vaishnava devotees of Nadiad to look 
after the temple which was already in existence. According to defendant 
No. 1, Mathuranathji brought the idol of Shree Gokul Nathji himself and 
started the temple in his own right. 

After these pleadings were filed, certain interrogatories were addressed to 
the parties, and it would be material to refer to the replies given by the plain- 
tiffs and by defendant No. 1 in regard to one or two of these interrogatories. 
In regard to these interrogatories the plaintiffs clarified their case by stating 
that Mathuranathji was called in the suit-temple in about 1831 when the 
management of the temple was entrusted to him. This was done at the instance 
of the Mahajan of the Vaishnava devotees of Nadiad. Defendant No. 1, 
while seeking to clarify her position (exh. 157), attempted to change her 
stand. She now alleged (exh. 158) that when Mathuranathji came to Nadiad 
he brought with him not only the idol of Shree Gokul Nathji, but also the 
idol of Balkrishnalalji. It would be noticed that in the written statement her 
ease was that this latter idol had been brought by Vrajratnalalji when he took 
over the management of the temple after Mathuranathji’s death. By this reply, 
defendant No. 1 also alleged that there is no question of any gad$ belonging 
to the Maharaj; that according to the tenets of this cult no Vaishnava can 
bring any Goswami on a gadi, and there can therefore be no question of 
Mathuranathji having been invited by the devotees of Nadiad to, take charge 
of the temple. On this point again, the written statement was clear, that 
Mathuranathji came to Nadiad and started the gadi of a Maharaj at this place. 
The pleas thus made by defendant No. 1 were adopted by all the alienees. The 
purehasers took two additional points in the alternative: they alleged that the 
sale by defendant No. 1 to defendant No. 2 was for legal necessity, and as 
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such binding on the temple, and that they were bona fide transferees for value 
without notice and as such were entitled to be protected against the plaintiffs’ 
claim. Defendants Nos. 8 to 6 are the mortgagees from defendant No. 1, bui 
these mortgages have been redeemed and the mortgagees, therefore, had. no 
interest in the proeeedings of the suit. Defendants Nos. 7 to 14 are the sub- 
sequent purehasers from defendant No. 2. They have adopted the pleas made 
by defendant No. 2, but have taken no active part either in the trial Court 
or before us. It was on these pleadings that the trial Court had to consider 
the principal issue in dispute between the parties. He has answered this ques- 
tion in favour of defendant No. 1, with the result that the plaintiffs’ suit has 
been dismissed. That is how in the present appeal we have to consider the 
same question again. 


Before proceeding to deal with this question, however, it would be convenient 
to refer to some other points in dispute between the parties. In the trial Court, 
certain issues of law were raised by the defendants, and these were tried as 
preliminary issues by the learned Judge. These issues were whether the suit 
had been properly valued for court-fees and jurisdiction, whether the suit 
was bad for non-joinder of parties, and whether the suit was barred 
under s. 92 of the Civil Procedure Code. The learned Judge answer- 
ed all these issues in favour of the plaintiffs In the appeal before 
us, the respondents have challenged the finding of the learned Judge as to 
the bar under s. 92 of the Civil Procedure Code. The other findings recorded 
by him on the remaining preliminary issues have not been disputed before us. 

We would, therefore, first proceed to deal with the contention that the suit 
is barred under s. 92 of the Code of Civil Procedure. Now, it is quite clear 
that before s. 92 ean be invoked, three conditions have to be satisfied. "There 
must be, in the first place, a trust created for publie purposes of a charitable 
or religious nature; secondly, an allegation as to the breach of such trust 
must be made or the direetion of the Court must be deemed to be necessary 
for the administration of such trust; and, thirdly, the relief claimed in the 
suit must be one or other of the reliefs mentioned in els. (a) to (h) of 
sub-s. (1) of the said section. Since the decision of the Privy Council in 
Abdur Rahim v. Mahomed Barkat Als’ it is now well settled that a suit for 
a declaration that the property in suit belongs to a public trust of a religious 
, and charitable character does not fall within the mischief of s. 92, and such 

a suit, therefore, can be maintained without the sanction of ‘the Advocate 
General. Indeed, this position is not disputed before us by Mr. Purshottam 
who argued this point for the respondents. His contention, however, is that 
the present suit cannot be treated as a mere suit for a declaration between 
the plaintiffs and defendant No. 1, because, he argues, the claim for possession 
made by the plaintiffs as against the alienees virtually amounts to a prayer for 
vesting in defendant No. 1 the properties conveyed to the alienees. It may be 
conceded that the first two conditions are satisfied by the plaint in the present 
suit. But unless Mr. Purshottam is right in his contention that the relief for 
possession of the properties made in the present suit falls within s. 92 (1) (e), 
the provisions of s. 92 would not apply to the suit. There can be no doubt 
that, in substance, this js & suit for possession of the trust properties and the 
claim for possession is made against the alienees. Such a suit is obviously 
outside the purview of s. 92. However, Mr, Purshottam is right when he 
contends that the bar created by s. 92 would apply to a suit if some of the 
reliefs claimed in the suit attract the provisions of s. 92 even though the other 
reliefs claimed in the suit may .be wholly outside s. 92. It is, therefore, neces- 
sary to consider whether the claim for possession made by the plaintiffs falls 
within s. 92 (1) (c). Mr. Purshottam's argument is that, since the plaintiffs 
want the properties to be restored to defendant No. 1, they are virtually asking 
for an order for vesting the properties in defendant No. 1l. We think that there 
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js no substance in this argument. ‘he plaintiffs do not seek for the removal 
of defendant No. 1 from trusteeship; and, indeed, they do not seem even to 
emphasize the wrongful alienations effected by her. They want defendant No. 1 
io continue as trustee and manager of the temple and its properties, and accord- 
ing to them the title with regard to these properties which vests in defendant 
‘No. 1 as a trustee has not been validly and effectively divested. There is thus 
no question of obtaining a decree vesting any property in defendant No. 1. 
The relief of possession in the present suit merely amounts to a claim for 
restoring the property to where it still belongs. If that be the true position, 
there ean be no doubt that'the suit does not fall. under s. 92 and that the 
absence of sanction would not make it incompetent. In our opinion, therefore, 
the learned Judge was right in holding that the suit was not barred under 
s. 92 of the Code of Civil Procedure. 

My. Purshottam has also mentioned another point as a preliminary point as 
against this appeal. He says that, pending the suit defendant No. 1 filed a 
purshis on June 1, 1945, in which she stated to the-Court that.she had adopted 
Swami Shree Vrajbhushanlalji Maharaj as a son to her deceased husband 
Aniruddhalalji by performing religious ceremonies in that behalf. Mr. Pur- 
shottam’s grievance is that, notwithstanding this purshis, no steps were taken 
by the plaintiffs to bring the adopted son on the record, and that in law, if the 
adoption has been properly made by defendant No. 1, the right, title and 
interest which vests in defendant No. 1 now vests in the adopted son. That, 
no doubt, is true. But we do not think it is necessary to call upon the plaintiffs 
to add the adopted son to the proceedings before us, because defendant No. 1 
herself did not suggest this course in the trial Court, nor did the adopted son 
make any attempt to join the suit. Defendant No. 1 has clearly admitted in 
her evidence that her adopted son is assisting her in prosecuting this litigation, 
and that in fact it is he who gives instructions to her lawyers. The fact that Ram- 
krishna Nathumal, who is the legal adviser of the adopted son, has himself given 
evidence in this case in support of the defence clearly shows the extent of the 
interest which the adopted son has been taking in this litigation. If knowing 
full well that the litigation with regard to the temple and its properties is at 
present proceeding between the Vaishnava devotees on the one hand and his 
adoptive mother on the other, the adopted son is content with instructing the 
Yawyers and taking all possible steps to assist his adoptive mother in fighting, 
this litigation, we do not see why the hearing of the appeal should be postponed 
by asking the appellants to bring the adopted son on the record. In fact, 
Mr. Desai, who appears for the appellants, wanted to proceed with the appeal 
without taking any steps to bring the adopted son on the record. ' 

Before proceeding any further, we would like to point out that the judgment 
under appeal has unfortunately not been of much assistance in dealing with 
the principal point of controversy between the parties. Voluminous evidence 
has been led in this ease. 51 witnesses were examined in Court and 2 on com- 
mission, and a very large number of documents has been produced. Besides, 
account-books of several years have been tendered. The oral evidence mainly 
concerns itself with the tenets and beliefs of the devotees of the Vallabha cult 
and the usage that prevails in the temples of this enlt. The.documentary 
evidence bears on the question of the acquisition of the properties in suit and 
has been relied upon by both the parties in support of their respective claims, 
and the account-books evidence the course of conduct spreading over more 
than 75 years. In fact, it may be stated at this place that the plaintiffs have 
made a serious grievance before us against defendant No. 1 on the ground that 
she has suppressed material books of account and documents which she had 
been ealled upon to produce. The learned Judge has not made any serious 
attempt to appreciate properly the mass of ‘this evidence. He has attempted 
to summarise the effect of the oral evidence given by the witnesses without 
expressing any opinion as to the reliability of the said witnesses and as to his 
own conclusions based on the said evidence. He has then set out seriatim the 
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arguments urged before him on behalf of both the parties, and iu the end 
he has summed up the position by observing that in this ease much can be 
said on both the sides. In fact, the first impression which one gathers from his 
judgment is that the learned Judge has found more faets in favour of the 
plaintiffs than against them. But, in the end, he deeided against the plaintiffs 
principally on the ground that according to the tenets and usage prevailing 
amongst the Vaishnava devotees of Shree Vallabh cult, there can be no public 
temples as such In support of this view, the learned Judge has cited the 
opinion of Dr. Bhandarkar and'a decision of this Court with regard to another 
temple of the Vaishnava cult which was cited before him (exh. 649), We would, 
therefore, begin by examining very briefly the tenets of this cult and the usage 
on which the learned Judge laid such great emphasis. 


Let us begin with the thesis of Dr. Bhandarkar himself. In his book called 
“Vaisnavism, Saivism and Minor Religious Systems", Dr. Bhandarkar has 
diseussed the philosophy of Vallabha in some detail. As he points out, Vallabha 
was the son of a Tailanga Brahmana, who was a student of the Black Yajur- 
veda and lived in a village ealled Kankarava in the Telugu eountry. He was 
born in 1479 A.D. Vallabha's Vedantie theory is the same as that of an earlier 
author of the name of Vishnusvamin; it is known as Suddhadvaita or ‘‘Pure | 
Non-Dualism’’. According to Vallabha, Sri Krishna is the highest Brahman 
and all souls attain beatitude through the grace of this highest Brahman, other- 
wise known as Krishna. Vallabha laid so much emphasis on the grace of God 
that his eult eame to be known as Pushti Marg. Devotion is the means of attain- 
ing the graee of God and it is on devotion that the Vallabha eult always lays 
stress. Vallabha had a son named Vitthalesha, and Vallabha and his son are 
spoken of respectively as Acharya or Mahaprabhuji and Gosaim or Gosvamin. 
Vitthalesha in his turn had seven sons. The Gurus of this sect, otherwise called 
Maharajas, are descendants of these seven sons. According to Dr. Bhandarkar. 
“Each Guru has a temple of his own, and there are no publie places of worship. 
The devotee should visit the temple of his Guru at stated intervals, which are 
eight in number during the day...’’. The influence of Vallabha and his des- 
cendants over their followers is very great. This influence is sustained by the 
fact that ‘‘the God cannot be worshipped independently in a public place of 
worship, but in the house aud temple of the Guru or the Maharaja, which 
therefore has to be regularly visited by the devotees with offerings." Tt is these 
statements of Dr. Bhandarkar whieh were relied upon by the defendants aud 
which have substantially influenced the judgment of the learned Judge. As 
Sir S. Radhakrishnan has observed in his ‘‘Indian Philosophy"', Vol. TI, page 
756, Vallabha 
“offers a theistic interpretation of the Vedanta, which differs from those of Sam- 
kara and Ramanuja. His view is called Suddhadvaita, or pure non-dualism, and declares 
that the whole world is real and is subtly Brahman. The individual souls and the inani- 
mate world are in essence one with Brahman.” “Vallabha looks upon God as the whole 
and the individual as part; but, as the individual is of identical essence with God, there 
is no réal difference between the two.” 

Aecording to Vallabha, says Sir S. Radhakrishnan, ‘‘Bhakti is the chief means 
of salvation, though jnana is also useful” During his lifetime, Vallabha did 
hot build many temples, which are otherwise known as havelis in this cult, but 
he initiated the worship of idols and emphasised the importance of such wor- 
ship. The devotees of this cult believe that seven or nine idols were worshipped 
either by Vallabha or his son, and as such they were specially sanctified. These 
idols are known as Nidhiswarups. Besides these Nidhiswarups, there are several 
other idols which are worshipped by the Vaishnava devotees after they are 
sanctified by the Guru. Amongst the Vaishnavas of the Vallabha cult, two rites 
are generally performed: one is Sharana Mantropadesh, and the other is Atma 
Nivedan. The performance of the first rite confers upon the devotee the status 
of a Vaishuava, and that of the second gives him the status of an adhikawt 
entitled to pursue the path of service or devotion. At the first of these initia- 
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tions, the manira ‘‘Shri Krishnah Sharanam Mamah’’ is vepeated in the ears 
' of the devotee by the Guru and tulsi kanthi is put around his neck. At the 
second initiation, which is also known as Brahma Sambandha, a religious for- 
mula is repeated and it appears that the effect of this formula is that the devotee 
treats himself and all his properties as belonging to Lord Krishna. In fact, 
the formula ends in these words, ‘I am Thy slave, O Krishna; I dedicate to 
you all that belongs to me.’’ The initiation of both the rites is generally per- 
formed by one of the descendants of Vallabha. At the time of this initiation, 
the preseribed formula is to be repeated by the devotee before the deity by 
holding fulsi.leaves in his hands. Afterwards the said leaves have to be placed 
at the feet of the deity through the acharya. After the two initiations,. the 
devotee is expeeted to render serviee to Lord Krishna in three different ways. 
He ean render service physically by doing such acts as cleaning the temple or 
fetching water for the worship of the deity (tanuja); he can render service 
mentally by prayer and mediation (manasa); or he may render service by 
making gifts to the idol (Vittaja): these gifts are made either on occasions 
when celebrations are held in the temple or on ceremonial occasions in the 
family of the devotee himself. It will be noticed that the spirit of dedication 
underlying the formula repeated by the Vaishnav devotees at the time of his 
' initiation known as Brahma Sambandhi is common to al Hindu schools of 
philosophy that believe in the spiritual efficacy of devotion and prayer. Says 
the Bhagwad Gita: 


“Whatever you do, whatever you eat, whatever sacrifice BE perform, whatever gifts 
we offer and whatever austerity you practise, reste these to me Oh! son of 


Thus, the dedication in Vallabha’s philosophy is to Lord Krishna whose divine 
grace (pushti) is the spiritual goal of all devotees of his cult. 

Enlightened and progressive writers like Telivala, who has edited Shri 
Vallabh's work known as ‘‘Shri Siddhanth Rahasya’’, propound the view that 
jn-this cult Vallabha alone is the Acharya or preceptor and ‘‘all his deseen- 
dants, however illustrious, have never claimed anything further than being 
recognised as Gurudwars.’’ Thus the initiation is believed to be done by Val- 
labha Acharya himself through the instrumentality of his agnate descendants. 
It is significant that none of the writings of Vallabha insists upon initiation 
at the hands of his descendants alone. It is, of course, true that initiation 
at the hands of Vallabha’s descendants would be valued more by the devotee; 
but in the absence of such a descendant, the devotee can approach a Guru as 
deseribed by Vallabha in his Nibandh. In fact, in the absence of a proper 
teacher, Vallabha has advised his devotee to make an idol for himself and 
worship it with full devotion. According to Mr. Telivala, Vallabha’s descen- 
dants even to this date initiate their pupils, not in their own names and res- 
ponsibility, but in the name and responsibility of Shree Vallabha. According 
to the usage, the worship of the deity in the havelis is performed eight times 
every day. This worship takes the form of dividing the daily life of Balkrishna 
into eight significant acts, and Balkrishna is worshipped in, eight different 
forms appropriate to those acts. The morning begins with the Mangal Darshan, 
which consists in the act of awakening the deity. Then Krishna is dressed for 
the day and his darshan is known as Shrangar. As a cowherd Krishna then 
goes out with the cows for grazing them, and so he gives darshan as a Gowala, 
which means a eowherd. While taking lunch he gives darshan as Raj Bhog. 
When he is awakened from the midday nap, the darshan is called Uthapana or 
awakening. In the afternoon, he has a midday meal, which is bhog. Towards 
sunset, he brings the cows back and the darshan is sandhya. At night he goes 
to bed, and the darshan is called shayana, Usually the idol of Balkrishna is 
thus worshipped on eight occasions, though in some places, as in the temple 
with which we are concerned, the worship is performed only seven times every 
day. As we have seen, the most important characteristic of Vallabha’s philo- 
sophy is its emphasis on devotion. This devotion, which must be absolute and 
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unqualified, leads to the grace of God, which is known as pushti. The devotee 
who practises devotion concentrates himself so much on devotion: alone that he 
naturally discards all ritualistic performances. Disregard of these ritualistic 
performances can be regarded as another important feature of the eult of 
Vallabha. - This cult does not believe in Sadhus or Swamis. Once the devotee 
gets initiation. from his Guru, he has to follow the path of devotion, and it is 
in the firm belief that this path would lead to the grace of God. It is true 
that the descendants of Vallabha are held in the highest esteem by the devotees. 


But, as I have already indicated, a rational interpretation of the tenets of this. 


cult does not justify the claim 'which-is sometimes made on behalf of these 
descendants that the cult does, and should, treat them as incarnations: of 
divinity. The works of Vallabha would suggest that even he would not have 
made such a claim, though, naturally enough, his devotees place him on that 
high pedestal of spiritual pre-eminence. It is unnecessary for us to consider 
these tenets because they can have no material or direct bearing on the point 
with which we are concerned. Mr. Purshottam, for the respondents, has con- 
ceded before us that there is nothing in these tenets, or even in the usage of 
the cult of Vallabha, which directly or indirectly prohibits worship of the Sevya 
Swarups or Nidhi Swarups at a public temple. As Dr. Bhandarkar has pointed 
out, the history of the growth of this cult shows that the descendants of Val. 
labha took their own. images of worship to several places where they settled 
down and were respected by the devotees. In the ordinary course, when the 
devotees gathered round these descendants and worshipped the idols brought 
by them, the places of residence of these descendants were treated as holy 
places, which were known as havelis or temples, and the private idols brought 
by them were worshipped by the devotees congregationally. That no doubt 
is the feature of some of the temples of this eult. The observations made by 
Dr. Bhandarkar are undoubtedly entitled to the respect which is due to the 
writings of that great oriental scholar on a subject like this. But it must be 
remembered that, in his thesis on Vallabha, Dr. Bhandarkar was not interested 
in the legalistic aspect of these temples; he was not addressing himself to the 
question as to whether these temples and the properties acquired by them or 
by their worshippers could never be treated as publie temples and properties 
belonging to a public charitable trust. He was relying upon evidence of repute, 
and, with respect, his conclusion that the majority of these temples may be 
private temples, having regard to the historical genesis of the spread and 
growth of this cult, may be right. But we do not think it would be 
possible to treat these statements of Dr. Bhandarkar as laying down the 
inexorable and unexceptionable proposition that, amongst the Vaishnava 
devotees of the Vallabha cult, there can be no publie temples for worship. 
Whether a temple and the idol which is worshipped by the Vaishnava devotees 
of this cult was a private or public temple would always, in our opinion, be 
a question of fact. At best, it may be said that, if nothing else is known about 
a temple, it may prima facie be assumed that the idol worshipped by the Vaish- 
nava devotees of this cult was brought by the descendant of Vallabha, and that 
the temple which has grown around this idol may be the private temple of 
such descendant. But even this prima facte view will have to be examined in 
every case in the light of the other evidence available on the record. In this 
connection, it is pertinent to remember that, though the line of Vallabha’s 
descendants has produced numerous Acharyas, this cannot possibly meet the 
spiritual needs of all the followers of the cult scattered over many places." It 
is, therefore, natural that in some places the worshippers of this cult should 
build a publie temple for their congregational worship and should put some 
worthy teacher or Guru in charge of the management of the temple. Indeed. 
the evidence in this ease shows that there are temples in this cult which are 
managed by Mahanths who are not connected’ with the line of Vallabha's sue- 
cessors. In fact, Dhirajlal (exh. 737) has sworn that he is himself one of the 
trustees of the temple of Lada Bataji and that the said temple is managed 
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by trustees without any Maharaja. These temples were prima facie publie 
temples, and their Mahanths would be no better than Shebaits or managers. 
The character of a temple would thus be always a question of fact in each 
ease. Therefore, in our opinion, too much emphasis cannot legitimately be laid - 
on the view expressed by Dr. Bhandarkar. 

Now, the legal position on this question is not in doubt. Amongst Hindus, 
idols and temples can be either private or public. Ordinarily, family idols 
and places of worship are not divisible, for says Manu -— 

“A dress, a vehicle; ornaments, cooked food, water, and female (slaves), p 

destined for pious uses or sacrifices, and a pasture-ground, they declare to be Kabi ble.” 
(Chap. IX, verse 219). 
lt may be that the coparceners constituting the family may hold these idols 
and plaees of worship by turn, or some other appropriate arrangement ean be 
made for the worship of these idols. Idols under Hindu law are juridical 
persons and ean own properties, though, of course, the dealings of the idols 
with regard to the properties have necessarily to be conducted by human agents 
acting on their behalf. A temple and the idol in it ean also be publie, and 
publie temples are quite common with the Hindus. The decison of the ques- 
iion as to whether & temple is publie or private would depend upon several 
considerations. There may be a tlear case of a temple which has been built 
by devotees as a publie temple, and properties dedicated by them to such a 
temple would clearly constitute a public charitable trust. A private temple 
may be dedicated to the public, but such a change must be established by clear 
evidence in that behalf. At a publie temple, the devotees at large have a right 
of entry and a right of darshan of the deity’ The devotees in such a temple 
offer gifts to the idol and these gifts, by their very nature, are gifts to the 
temple itself. Public festivals are held in which all the devotees have a right 
to participate. With regard to such publie temples and idols, property, both 
movable and immovable, can be dedicated; no writing is necessary to evidence 
sach dedication. It may be done even verbally. Dedication is often done by 
8 gift viva voce, by a bequest, or by ceremonial relinquishment. Such a dedica- 
tion can be absolute or partial. Where it is absolute, the property is given com- 
pletely to the idol by the donor who has divested himself of all his rights in 
it. Where the dedication is partial, the donor has not divested himself com- 
pletely of his title in the property, but a charge is created over the property 
for a specified portion of the income of the property to go towards the. expenses 
of the idol and the temple. It is quite true that for dedication there must be 
clear, cogent and satisfactory evidence, if there is no writing executed for that 
purpose. The, mere fact that a part of the income of the property is appro- 
priated towards the expenses of the temple, may be for several years, would 
not necessarily prove even a partial dedication of the property to the charity. 
The historical origin of the temple, the manner in which the affairs of the 
temple have been managed, the nature and ‘extent of the gifts received by the 
temple, the rights exercised by the’ devotees in regard to the worship in the 
temple, the consciousness of the manager and the consciousness of the devotees 
themselves—these and similar other considerations have to be weighed in decid- 
ing the question as to whether a temple is publie or private. As we have already 
indieated, in dealing with the temple in the present ease, we would have to 
bear in mind the fact that in some cases temples of the Vallabha sect are 
started by the descendants of Vallabha, and the idols in them, and presumably 
the properties appertaining to the idols, are the separate properties of such 
descendants. In this connection, it would be relevant to remember that a trust 
in the sense in which the word is used in English law is unknown to the original 
Hindu system. As observed by the Privy Council in Vidya Varuthi Thirtha v. 
Balusami Ayyar? (p. 311) :— 

. Hindu dau e expression in gifts to idols and tinagas consecrated and installed 
in “temples, to ous institutions of every kind, and for all purposes considered meri- 
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torious in the Hindu social and religious system; to brahmans, goswamis, sanyasis, etc. 
... Under the Hindu law the image of a deity of the Hindu pantheon is, as has been 
aptly called, ‘a juristic entity’, vested with the capacity of receiving gifts and holding 
property. Religious institutions, known under different names, are regarded as possessing 
the same 'juristic capacity, and gifts are made to them eo nomine." 

These institutions were either founded or managed by spiritual teachers of 
recognised sanetity (p. 311): 

“These men had and have ample discretion in the application of the funds of the 

institution, but always subject to certain obligations duties, equally governed by 
custom and usage. When the gift ts directly to an idol or a temple, the seisin to complete 
the gift is necessarily effected by human agency." 
In our opinion, therefore, there can be no doubt that this question cannot be 
decided merely on @ priori considerations. It would always be a question of 
fact which must be decided on the evidence adduced before the Court in each 
case. However, we think it is necessary to refer to the decisions which have been 
cited before us at the Bar on this point. 

Mr. Desai, for the appellants, has relied upon a decision of the Privy Council 

in Mohan Lalji v. Gordhan Lalji Maharaj'. Their Lordships of the Privy 
Council were dealing with a temple of the Vallabha cult in this case, Mr. 
Desai has himself fairly invited our attention to the fact that it had been 
conceded in this case before the High Court as well as the Privy Council that 
the property appertaining to the temple was debutter property. Even so, 
Mr. Desai has relied upon the observation of the Privy Council that (p. 288) :— 
“ ...in their Lordships’ judgment, the evidence left no room for the opposite contention, 
for, apart from positive testimony directly bearing on the point, the performance of the 
worship in accordance with the rites of the sect for whose benefit it was held may be 
treated as good evidence of dedication.” 
Mr. Desai says that this observation shows that in deciding whether there is 
dedication to public charity or not, the important test would be whether the 
performance of the worship at the temple is in accordance with the rites of the 
sect for whose benefit it is held. Mr. Desai has further invited our attention +o 
a decision of this Court in Girdharlal v. Naranial?, where a Vaishnava temple 
was held to be a public temple. The decision of this case turned substantially 
upon the construction of the will which described the temple as a public 
temple; and Mr. Desai’s contention is that the wills executed by Vrajratnalalji 
and his widow would similarly support his contention that the present temple 
is a public temple. It does not appear that the temple with which the Court 
was concerned in Girdharlal v. Naranlal, though Vaishnava, was of the Vallabha 
sect. In Lakshmana v. Subramania®, the Privy Council was dealing with a 
temple which was initially a private temple. The Mahant of this temple open- 
ed the temple on certain days in each week to the Hindu public free of charge 
to worship in the greater part of the temple, and on payment of fees to one part 
only. The income thus received by the Mahant was utilised by him for the 
expenses in regard to the temple, while the balance went to support the Mahant 
and his family. The Privy Council held that the conduct of the Mahant showed 
that he had held out and represented to the Hindu publie that the temple was a 
publie temple at which all Hindus might worship, and the inference was, there- 
fore, that he had dedicated it to the publie. Mr. Desai says that he would be 
in a position to show that the continuous course of conduct of the Mahants of 
the temple in suit clearly amounts to a representation by them that the temple 
was a publie temple, and that the principle underlying this decision would apply 
to the case before us even if we were to hold that the present temple was ori- 
ginally a private temple. This contention is made without prejudice to the 
main point whieh Mr. Desai has argued that initially the present temple was a 
publie temple. 

In Mudancheri Koman v. Achuthan Nair* their Lordships of the Privy 


1 (1913) LLR. 35 All. 283, 3 [1924] AIR. P.O, 44, 
s.c. 15 Bom. L.R. 606, r.o. 4 (1934) LR. 61 LA. 405. 
2 (1912) 14 Bom, LR. 1135. 


L.B.— 68 
. 


* 


994, THE BOMBAY LAW REPORTER. [ VoL. niv. 


Council had to deal with one of the old Nair temples in Malabar, whose guardian 
or manager was described as ‘‘Uralan’’ and his office as ‘‘uraima’’. In dealing 
with the evidence adduced before them, their Lordships observed that the deci- 
sion of the case would depend on the inferences to be derived from the evidence 
as to the way in which the temple endowments had been dealt with and from the 
evidence as to the public user of the temples. Their Lordships were satisfied 
that the documentary evidence in the case conclusively showed that the proper- 
ties standing in the name of the temples belonged to the temples and that the 
position of the manager of the temples was that of a trustee. Their Lordships, 
however, added that, if it had been shown that the temples had originally been 
private temples, they would have been slow to hold that the admission of the 
public in later times, possibly owing to altered conditions, would affect the pri- 
vate character of the trusts. Reliance has been placed upon this observation on 
behalf of the respondents; but clearly this observation must be confined to a 
case where it would appear in evidence that the public were admitted into the 
temple only in later times and that too owing to altered conditions. If, on the 
other hand, it appears that the publie have always been admitted into the temple 
and have always as a matter of right taken part in the worship and celebra- 
tions at the temple, this observation eannot apply. 


The next case which was cited before us was Chhotabhat v. Jnan Qhandra'. 
In the judgment delivered by Sir Lancelot Sanderson for the Privy Council, the 
learned Judge referred to the essential requisites of a valid trust and proceeded 
to examine the evidence to find.out whether those requisites were satisfied in re- 
gard to the temple in suit. The temple with which the Privy Council was deal- 
ing was a temple of the cult known as ‘‘Sat Sang’’. On the evidence, it appear- 
ed in this case that the gifts made by the devotees were made to Radha Swami 
Dayal personally, that they were not burdened with any trust, and that the 
whole course of conduct in regard to the temple showed that there was no in- 
tention to create any trust at any time. No doubt, a council of management 
was created in 1902, but the members of the council had to act according to the 
directions issued by the Mahant and the arrangement about this council was 
itself revocable. This case, therefore, is not of much assistance. 

Then we have a decision of this Court in Dhoribhat v. Pragdasjt®. In this 
case, this Court had to deal with a temple of the cult known as Kawalya Panth 
or Gnyan Marga started by one Kuberdas. The temple was built by Kuberdas, 
and as such was originally a private temple. But, on evidence, it appeared that 
the properties which were acquired by the temple belonged to the Mahant of 
the institution for the time being, subject to the restriction that the Mahant had 
to maintain the institution for purposes which could only be regarded as public 
charitable purposes. Mr. Justice Broomfield, who delivered the judgment of 
the Bench, held that, on this evidence, though the legal title must be regarded 
as being in the Mahant, his ownership of these properties was so restricted by 
the obligation to maintain the institution for purposes which could only be re- 
garded as public charitable purposes that it might fairly be said that a trust had 
been created for such purposes within the meaning of s. 92 of the Civil Proce- 
dure Code. In coming to this conclusion, the learned Judge referred to the 
acts and declarations of the parties with reference to the temple and its pro- 
perties, and relied upon the public user of the temple for a long period without 
objection. It must be added that the properties and the temple in this case had 
descended from chela to chela, and the Court was considerably impressed by 
this feature of the case. This case was decided in 1938. Next year, the Privy 
Council had to deal with a similar question in Bhagwan Din v. Gir Har Saroop®. 
The temple with which the Privy Council were concerned in this case was found 
to be a private temple built on property acquired by a grant to an, individual 
or a family. Subsequently the temple attained fame and reputation amongst 
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the devotees in surrounding localities. These devotees came for darshan in 
large numbers and brought in many gifts and contributions, with the result 
that the property of the temple increased considerably. While dealing with 
the question as to whether the property thus acquired could be deemed to be 
dedicated to public charity, their Lordships observed that 

“The dedication of a temple for the benefit of the public renoir es to be proved. Facts 
and circumstances, in order to be accepted as sufficient proof of dedication of the temple 
as a public beg must be considered in their historical setting and dedication to the 
public is not to be readily inferred when it is known that the temple property was acquir- 
ed by grant to an individual or family. Such an inference cannot be made from the fact 
of user by the public. The value of Bute user as evidence of dedication depends on the 
circumstances which give strength to the inference that the user was as of right.” 
As a result of this pronouncement, Mr. Justice Broomfield modified the views 
which he had expressed in Dhoribhas v. Pragdasj$, when he had occasion to 
consider the same question in 1942 in Amardas Mangaldas v. Harmanbha 
Jethabhai’, where this Court had to consider the question as to whether a 
particular idol and the property belonging to it constituted public charity or 
not. On the evidence, the Court was not satisfied that the temple was a public 
temple; and in delivering the judgment of the Bench, Mr. Justice Broomfield 
has commented upon the unsatisfactory nature of the evidence adduced in sup- 
port of the plea that the temple was public. In doing so, however, Mr. Justice 
Broomfield observed that the fact that worshippers are allowed to visit a temple 
does not necessarily warrant the inference that the temple is a publie religious 
trust; and he added that the presumption that the temple is dedicated to reli- 
gious uses, which arises from the descent of the property from chela to chela, is 
limited to cases where the religious persons concerned are grihasthas and not 
celibates, so that there may be a confliet between the chela and the natural heirs 
of the guru. 

Lastly, reference may be made to the judgment of the Privy Council in 
Gurunatharudhaswami v. Bhimappa?. Mr. Desai, for the appellants, has re- 
lied upon the observations made by Sir John Beaumont, who delivered the dude 
ment of the Board, in regard to one property in dispute before them. This 
property was a land which was situated 40 miles from Hubli, and in coming to 
the conclusion that this was not dedicated property Sir John Beaumont observ- 
ed that there was no evidence that this land, which was situated some 40 miles 
from Hubli, was ever used or that its rents or profits were applied for the 
benefit of the Math. Mr. Desai says that these observations suggest that, if the 
rents and profits of the property were utilised for the benefit of the Math, the 
Privy Council would have held that this property also was dedicated to the Math. 
It is hardly necessary to press into service these observations for the proposi- 
tion which Mr. Desai seeks to advance. In our opinion, if it is shown that the 
rents and profits of any property are exclusively utilised for the purpose of 
publie charity for a fairly long period, it may be possible to infer the dedication 
of such property to public charity. 

While we are dealing with the judicial decisions cited before us, we may also 
refer to an unreported judgment of this Court on which reliance has been 
placed by the respondents. In 1927, the Dharangaon temple of the Vallabha 
cult had become the subject-matter of litigation, in which some of the devotees 
had alleged that the temple was public while other devotees supported the 
Maharaja’s contention that it was the private property of the Maharaja. In 
Civil Suit No. 2 of 1927, the District Judge (exh. 650), and in Chimanlal 
Maneklal v. Sonaji Narayan Mandale this Court (exh. 629) upheld the con- 
tention made by the Maharaja. But it is necessary to „point out that, though 
the judgment of the District Judge refers to the opinion of Dr. Bhandar- 
kar which we have already examined, the final conclusion was based—as in- 
deed it was bound to be based—on the facts proved in that partieular ease. 
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The evidence showed that the temple had been built by the Maharaja substan- 
tially with his own funds on a site presented to him personally by the devotees. 
In this temple the Maharaja installed his own personal and private idol. The 
documentary evidence and the accounts unequivocally established the Maha- 
raja’s title to the temple, and a majority of the devotees insisted on treating 
the temple as the Maharaja's private property. The judgment of the High 
Court expressly says that the opinion of Dr. Bhandarkar was not conclusive, 
and proeeeds to emphasize that for the eonstruetion of the temple the bulk of 
the money was not contributed by the Dharangaon devotees, and that the 
Maharaja received substantial contributions from outside devotees whose res- 
pectable evidence clearly supported the Maharaja’s ease. Therefore, in our 
opinion, these judgments do not assist the defendants’ case, since they do not 
lay down any general proposition of law. On the contrary, these judgments bear 
out the point that the nature of the temple must in each ease be determined on 
the evidence adduced before the Court. 

We must, therefore, now proceed to consider the evidence on which both the 
parties have relied in regard to the principal point of dispute between them. 
As we have already indicated, the evidence in this case is voluminous, and its 
extent may be appreciated if it is mentioned that a part of the record which 
has been included in the paper-books filed in this appeal extends over 1,900 
typed pages. We propose to deal, first, with the documentary evidence. After 
all, oral evidence is likely to be interested; and in so far as it seeks to refer 
to the tenets and usage of the cult, it would not be of much assistance in 
deciding the point as to the nature of the temple in suit. 

[After dealing with the evidence in the case the judgment proceeded :] 

On the whole, therefore, we are satisfled that the plaintiffs have sueceeded in 
ghowing that the publie temple of Gokulnathji at Nadiad was originally at Nagar- 
wada. and that subsequently the present temple was built at Satpipli and the idol 

* Gokulnathji was removed from the original temple to the present temple. 

his may have happened in the early part of the 19th century. We are also 
satisfied that the Vaishnav devotees of Nadiad respectfully invited Mathura- 
nathji to accept the gadi of the Maharaj at Nadiad and put him in charge of 
this public temple. It may be that either Mathuranathji himself or his son 
Vrajratnalalji brought Balkrishnalalji who was the Nidhiswarup of their 
family. 

Mathuranathji and all his successors were true to the highest traditions of 
the cult and they managed the temple consistently with those traditions. The 
devotees worshipped the idol as their idol and respected the Maharaj as their 
spiritual guide. Gifts poured in from time to time and the idol acquired more 
and more properties. Gifts came in to the eed but the Maharaj of the 
day never thought of treating these gifts as own. He consciously and 
deliberately mixed these gifts with the relatos of the temple knowing full 
well that he would be entitled to meet all his reasonable needs from the income 
of the property that may remain after serving the temple. In our opinion, 
it would be doing injustice to these Maharajas to assume that they wanted 
to appropriate the temple properties to themselves, because there is no doubt 
whatever that a large number of gifts were made to the temple in terms. On 
the other hand, it seems to us that the Maharajas were imbued with the real 
spirit of dedication which they preached to their devotees, and true to that 
spirit of dédication, they never thought of treating any of the properties as 
their own. The Vaishnav public of the place used this temple as a matter 
of right and they dealt with this temple on that footing. The merchants re- 
cognised the existence of two entities as much as the Maharajas themselves 
did and this recognition is evidenced by contemporaneous documents consisting 
of books of account. The extent of the properties belonging to this temple, 
the course of conduct of the Maharajas and the devotees spreading over almost 
a century, the supervision exercised by the Mahajans and the enthusiasm shown 
by them in contributing for the repairs, reconstruction or expansion of the 
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temple properties, the extent of gifts of immovable properties and valuable 
ornaments—all indicate that both the devotees and their preceptors treated the 
temple as a publie temple... . 

The result is that the appeal succeeds, the decree passed by the trial Court 
is set aside and the plaintiffs’ suit is decreed. It is hereby declared that the 
temple of Shree Gokulnathji at Nadiad is a public temple and the movable 
and immovable properties described in the plaint belong to the said temple and 
as such constitute public charitable trust property of Shree Vallabha Sampra- 
daya of Nadiad. It is further declared that the sale deed passed by defendant 
No. 1 in favour of defendant No. 2 and the subsequent sale deeds passed by 
defendant No. 2 in favour of defendants Nos. 7 to 14 are not binding on the 
temple; and we, therefore, direct that the said purchasers should deliver posses- 
Sion of the properties in their possession to defendant No. l as a trustee of 
the temple and its properties. Since the mortgages created by defendant No. 1 
in favour of defendants Nos. 3, 4 and 6 have already been redeemed, it is 
unnecessary to make any order in regard to all these transactions. 

As to the costs Mr. Purshottam has argued that his client should not be made 
liable to pay the costs of this litigation. We do not think that we can accept 
this argument. In our opinion defendant No. 1 should not have contested the 
suit in the manner she attempted to do in the present case. We have had 
oeeasion to eritieise her conduct in withholding from the Court material docu- 
ments, and on the whole we are satisfied that she was first persuaded by her 
advisers to sell substantial part of the temple property and then to support 
that sale in the present proceedings. In our opinion, therefore, the plaintiffs 
are entitled to their costs from the defendants both in this Court and in the 
trial Court. 

Cross-objeetions fail and must be dismissed with costs. 


Appeal allowed. 


- 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani. 
CHATURBHUJ HOTCHAND ASARPOTA v. THE STATE OF BOMBAY.* 


Bombay Land Requsition Act (Bom. XXXIII of 1948), Sea oo 8B (3)—Bombay Land 
Requisition (Determination of Compensation) Rules, 1949, r. 3t—Allottee of requi- 
tioned premises—Claim by landlord of requisitioned ne decreed by Compensa- 
tion Officer—Appeal by allottee against order of Compensation Officer—Whether 
appeal by allottee ks 

Certain premises were uisitioned by Government under the ge Land 
Requisition Act, 1948, oa otted to the applicant, The landlord of the 
under r. 3 of the Bombay Land Requisition (Determination of Compensation) Rules, 
1949, put in a claim before n Com ensation Officer which was decreed by the latter. 
The applicant appealed to th Court against the order of the Compensation 
Officer under s. 8(3) of the Act, quer a that the Compensation Officer had erred 
in ud the compensation. On ‘the question whether the appeal by the applicant was 
competent:— 

Held, that the applicant who was the allottee of the requisitioned rema had no 
locus standi in the proceedings before the Com tion Officer and had, therefore, 
no right to file an appeal under s. 8 of the Bom Ea Requisition Act against the 
order passed by the Compensation Office 


A BUILDING known as Amtu Manzil which was situated at Vile-Parle belonged 
to one Abdulali, the father of Taherali (applicant). One Teheramani had un- 
authorisedly occupied the first floor of this building since March 1948. On 


*Decided, June 16, 1952. First Appeal the Act, or when upon release from reon 
No. 598 of 1950, from an order p by sition the has been deteriorated 

B. V. Trivedi, Compensation Officer, Bom- to causes other than reasonable wear and 
bay and Bombay Suburban District, in tear or irresistible force, any person having 


Claim Application No. 121. 

iThe rule is as under:— 

“When any land is requisitioned or is 
continued to be subject to requisition under 


an interest in such land may make an 
application to the Compensation Officer in 
form A hereto annexed for claiming Com- 
pensation in respect of such land.” 
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November 10, 1948, the Government of Bombay by an order requisitioned the 
premises occupied by Teheramani under s. 6 (4) (a) of the Bombay Land Requisi- 
tion Act, 1948, and allotted them to one Chaturbhuj (appellant). As Tehe- 
ramani did not vaeate the premiseg, the order was enforeed by breaking open 
the loek of the requisitioned premises on November 27, 1948. 

The applicant then put in an application before the Compensation Officer. 
Bombay and Bombay Suburban District, for compensation at Rs, 60 per month 
in respect of the requisitioned premises. 

The Compensation Officer decreed the applicant’s claim holding a tthe 
fair and reasonable rate of compensation, for the abovementioned requisitioned 
premises be determined at Rs. 60 per month and the applicants be paid accord- 
ingly from the 27th November 1948.” 

The appellant appealed to the High Court contending that the Compensation 
Officer had erred in fixing the compensation at Rs. 60 per month which the 
appellant had to pay by way of rent. 


P. R. Wadhwa and N. N. Yagnik, for the appellant. 
M. G. Chitale, for H. M. Choksi, Government Pleader, for respondent No. 1. 
V. J. Taraporewala and F. P. Kapadia, for respondents Nos. 2 and 3. 


RAJADHYAXSHA, J. This is an appeal against an order passed by the Compen- 
sation Officer, Bombay and the Bombay Suburban District, in respect of certain 
premises which were requisitioned under the Bombay Land Requistion Act, 1948 

It appears that certain premises were, according to information received by 
Government, unauthorisedly occupied by Mr. Teheramani since March 1948, 
The Government therefore in exercise of the powers conferred by el. (a) of 
sub-s. (4) of s. 6.of the Bombay Land Requisition Act of 1948, requisitioned 
those premises by an order dated November 10, 1948. These premises were 
then allotted to one Shri Chaturbhuj Hotchand by an order of the same date. 
As the unauthorised occupant did not vacate the premises, the order was 
"Thíoreed by breaking open the lock on November 27, 1948. The applicant- 
landlords in whose name the property stood put in a claim for compensation 
at Rs. 60 per month. This claim was decreed by the Compensation Officer who 
considered that the fair and reasonable rate of compensation for the requisitioned 
premises should be Rs. 60 per month, and he directed that the applicants be 
paid accordingly. The present appeal has been filed not by Government, nor 
by the claimant whose claim was decreed in full, but by Chaturbhuj Hotchand 
to whom the premises were allotted on November 10, 1948, and it is his conten-, 
tion that the Compensation Officer has erred in fixing the compensation at 
Rs. 60 per month which the appellant has to pay by way of rent. 

À preliminary objection has been taken by Mr. Taraporewala that the present 
appeal, at the instance of the allottee, is not competent and this submission has 
the support of Mr. Chitale who has appeared for the State of Bombay. We are 
of the opinion that this submission must succeed, and that the present appeal 
is not competent. 

The appeal has been filed under sub-s. (3) of s. 8 of the Bombay Land Requi- 
sition Act of 1948, which runs as follows: : 

"An appeal shall lie against the decision of the officer under Spp REIR (1) or (2), 
except in cases where the total amount of compensation in respect of the land does. not 
exceed an amount prescribed in this behalf by the State Government, — 

a) in Greater Bombay, to the High Court, and 
) elsewhere, to the District Court. 
Such appeal shall be made within a period of sixty days from the date of the decision." 
It has been urged by Mr. Wadhwa on behalf of the appellant that this section 
does not lay down anything as to the parties who are competent to file the 
appeal, and Mr. Wadhwa has urged that even an allottee in whose favour an 
order has been made by the Government in respect of the requisitioned premises 
is entitled to file an appeal. In our opinion, this submission cannot be accepted. 
The parties to the requisition proceedings were the Government of the State 
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of Bombay who proceeded to make the requisition and the person whose pre- 
mises were being requisitioned. Under r. 3 of the Bombay Land Requisition 
(Determination of Compensation) Rules, 1949, when any land is requisitioned, 
any person having an interest in such land may make an application to the 
Compensation Offieer for elaiming compensation in respect of such land. If 
the Compensation Officer considers that the claim made is reasonable and may , 
be accepted, he can immediately make an order accordingly and direct thé 
applicant to execute an agreement in form B annexed to the Rules. If the 
Compensation Officer thinks that the application is not reasonable, then he 
gives a notice to the applicant and directs him to produce documents in support 
of hig claim. After hearing the applicant and taking into consideration evidence 
produced by the applicant, the Compensation Officer has to determine the compen- 
sation payable to the claimant. It is thus clear that the parties to the proceedings 
are the claimants on the one hand, and Government, at whose instance the proceed- 
ings for requisition are initiated, on the other. In any event, the persons to whom 
the requisitioned premises are subsequently allotted have no locus standi in the 
matter. Under the Rules, where the amount of compensation determined under 
the rules is in respect of rent only, the State Government may direct the tenant 
to pay the amount direct to the person in whose favour the order has been 
made. From this also it would appear that the allottee comes into the picture 
after the land has been requisitioned and he is not the person directly concerned 
in the matter of fixation of the compensation to be paid to the claimant. 

The Land Requisition Act is to some extent modelled on the Land Acquisition 
Act where Government acquire land at the instance of some public body. In 
such cases also the public body at whose instance Government proceed to acquire 
the land is not a party to the land acquisition proceedings. In the case of 
lands acquired under the Land Acquisition Act for a public purpose there 
is at least definite knowledge in some cases that the premises are being acquired 
at the instance of a particular body interested in that publie purpose. Even sg. 
that body—-which has subsequently to pay the compensation awarded—is not a 
party to the proceedings. But in the case of premises requisitioned under the 
Bombay Land Requisition Act, it is entirely at the discretion of Government 
to whom the requisitioned premises should be handed over for use and occupa- 
tion. There is therefore much less justification for holding that the transferee 
from Government should be regarded as a party to the requisition proceedings. 
It is therefore not correct to contend that the person to whom the requisitioned 
premises are subsequently given for use and occupation under sub-s. (4) of 
8. 6 of the Bombay Land Requisition Act, 1948, is a party to the proceedings, 
and the right of filing an appeal cannot vest in a person who is not a party 
to the land requisition proceedings. 

It was contended by Mr. Wadhwa that in the course of the proceedings a 
notice was sent to the appellant. He appeared, was heard and thereafter a 
decision was given. But we do not think that the mere fact that the Compersa- 
tion Officer decided to hear what the allottee had to say in the matter necessarily 
makes the allottee a party to the proceedings so as to enable him to file an 
appeal against the decision of the Compensation Officer. 

Under the scheme of the Bombay Land Requisition Act, it appears that 
the requisition is to be made by Government and it is Government who 
are liable to pay the compensation in respect of the premises requisitioned. 
Under sub-s. (3) of s. 8B the allotment of any land to any person, or the 
continuance of any person or the permission to any person to continue to 
remain in occupation or possession of any land, referred to in sub-s. (1), 
shall be deemed to be a license in favour of such person for the use and 
occupation of the said land. Therefore even after the requisition, the per- 
son permitted to remain in occupation or the person to whom the requisition- 
ed premises are allotted becomes a licensee of Government. Formerly, under 
8. 9A of the Act, which has been subsequently repealed, it was within the 
competence of Government to make the allottee a tenant of the premises requi- 
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ACCOMPLICE EVIDENCE, CORROBORATION OY. 
A police officer, who lays a trap and who receives 
a gratification, not with the intention of taking it as 
& bribe but in order to bring to book the person 
who had offered him the tification, cannot be 
said to be an accomplice and, therefore, his evidence 


does not uire corroboration. 
STATE $. MA DRO 54 Bom. L. R. 153. 


ACTS (BOMBAY): 


V 11—1863. 
See EXEMPTIONS FROM LaND-REVENUR (No. 2) 
AOT. 





II1— 1874. 
Ses HEREDITARY OFFICES AOT. 
11—1876. 
Ses Bompay Crry Lanp RuvENUE Aor. 
———————X. 
See BOMBAY REVENUE JURISDICTION Aor. 
-V—1879. 
See Boarpay LAND REVENUE CODE. 
XVII. 
Sea DEKKHAN AGBICULTURISTS' RgLikE& Aor. 
IV—1887. 
See GAMBLING Act. 
—— II. 
See Topa GIRAS ALLOWANCES ACT. 
III—1888 
See MUNIOPAL Act (Orry). 
IV—1902. 
See PoLtor Aor (Crrv). 
:V1—1923. 
See Bompay Locat BoARDs8 Act. 
VII—1925. 
See Bowpay CO-OPERATIVE SoorETIES Act. 
VIII. 
See SECURITIES Contract CONTROL AOT, 
— XYIII. 
See Muntoreat Aor (Bongouans). 
XXIX—1939. 
See BoxBAY TENANCY Act. 
XXIII—1945. 
See Bownav BEGGARS ACT. 
VI—1947. 
See BowBAv PUBLIO SpourITY MEASURES Aor, 
——— XXII. 
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XXVIII. 


See BOMBAY AaGRIOULTUBAL DEBTORS RELIEF 
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XXXI. 
See Bompay MoNEY-LENDERS AOT. 


——————XXXV. 
See Hanian TEMPLE ENTRY Act. 
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HovsE Rates CONTROL Act. 


XXXIII 1948. ] 
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Ses Bompay Orry Crvm Courr Act. 
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Ses Bompay Buors AND ESTABLISHMENTS Act. 
en T1949, 

See Bompay Ruwrs, Hore anp Loperve Hous 
Rares CONTROL (AMENDMENT) ACT. 
——— XX ÁEXV. : 

See BOMBAY Proursrrion ACT. 

LIX. 


See BoxsAv PROVINOLAL MUNICIPAL CORPORA- 
TIONS ACT. 
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See PENAL CODE. 


VII—1870. 
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See CONTRACT ACT. 
1—1877. 
See SeRorero Renrer Aor. 
XXVI-—1881. 

See NEGOTIABLE INSTRUMENTS Aor. 
— —ÍIV -——1882. 

See TRANSFER or PROPERTY AOT. 
— — VIITI-— 1890. 

See GUARDIANS AND Warps Act. 


——— TÀX. 
Ses RAILWAYS AOT. 


XN —1898. 
See CRIMINAL PRookDUBRB Cops. 


II—1899, 
See Srame Aor. 
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See Crvin, Procepure Cove. 
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Ses LIMITATION ACT. 
——— XVI. 

See REGISTRATION AOT. 
ITI---1909. 

See IlwsoLvgNOY Act 
— —VI1I—1913. 

Ses COMPANIES AOT. 
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See IxooaE-TAX AOT. 
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ACTS (INDIA)—(Conid.) 
IJ—1929. 
See HINDU Law or INEHERITANOE ACT. 
IX— 1932 
See PARTNERSHIP Act. 
XVIII—1937. 
See Hinpvu Women’s RIGHTS ro PROPERTY AOT. 
IV—1939. 
See Morog VERHIOLES Act. 
V —1940. 
See TRapB MARES AOT. 


X. 
See ARBITRATION ACT. 




















See EXOESS Prorrrs Tax Aor. 


XVIII—1944. 
See PUBLIO Dest (CENTRAL GOVERNMENT) ACT. 


XXIV—1946. 
See ESSENTIAL SuPPLIES (TEMPORARY POWERS) 
Aor. 








XIV—1947. 
See INDUSTRIAL DISPUTES Aor. 
1X—1949. 
See BANKING COMPANIES Act. 
IV—1950. 
See PREVENTIVE DETENTION Act. 
———— XXXI. 
See ADMINISTRATION OF EvACUEE PROPERTY 
Aor. 











XLIII—1951. 
See REPRESENTATION OF THE PEOPLE AoT. 


XXXIV—1952. 
See PREVENTIVE DETENTION (AMENDMENT) ACT. 


ADMINISTRATION OF EVACUEE PROPERTY 
ACT (XXXI OF 1950), S. 2 (d) (iiü) (uij—Order 
made by Deputy OCustodian declaring petitioners 
evacuees under 5. 2 (d) (i) and 2 (d) (iii) —Petttioners? 
appeal to District Court and also to Oustodian—Jurts- 
diction of Custodian to hear appeal. 

The Deputy Custodian of Evacuee Property 
made an order under s. 7 of the Administration of 
Evacuee Property Act, 1950, declaring the petitioners 
evacuees W1 the m of s. 2 (d) ($) and 2 
(d) (iii) of the Act and zie ere their properties 
to be evacuee properties. The petitioners preferred 
an appeal from this decision to the District Judge. 
They also preferred an appeal to the Custodian of 
Evacuee Property without prejudice to their con- 
tention that no appeal lay to the Oustodian. 
When the Custodian fixed the date for the hearing 
of the appeal, the petitioners preferred a ud 
to the High Court for a writ of prohibition ting 
the Custodian tnter alfa to forbear from hearing the 

peal pending before him. On the question as to 
thsi jurisdiction of the Custodian to decide the appeal 
under the Aot:— 

Held, that under ss. 24 and 25 of the Administra- 
tion of Evacuee Property Act, 1950, two pa end 
are provided where cases arise under s. 2 (d)(#4) and 
under s. 2 (d) (+) or s. 2 (d) ($$) of the Aot, and 

that, as in the present case, the Deputy Custodian 
held the ROS to be evacuees both under e. 2 
(d) (D and 2 (d) ($44) of the Act, an ap lay to the 

dian to the extent that the ding of tbe 
Deny Custodian related to the ground under s. 2 
(d) (4) and to the District Judge to the extent that 
the finding related to the ground under s. 2 (d) (#4). 
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ADMINISTRATION OF EVACUEE PROPERTY 
ACT, 1950, S. 2—(Contd.) 


The scheme of «s. 24 and 25 of the Administra- 
tion of Evacuee Property Aot, 1950, is that general 
jurisdiction is conferred upon the Custodian to hear 
all appeals i orders made by the Deputy 
Custodian under s. 7 of the Act; but there is one 
class of cases where yuriediction is not conferred 
upon hım, and that is the oase where the Deputy 
Custodian holds the person aggrieved to be an 
evacuee within the meaning of a. 2 (d) (isi) of the 
Act. In such a case jurisdiction is conferred 
exclusively upon the District Judge to decide the 

tter 


matter. 
EBRABIM ABOOBAKER t. MIBCHANDANI. 
54 Bom.L.R.822 (O.C.J.) 


—————-—S. 7. See ADMINISTRATION OF EvAOUEE 
Property Aor, 1950, 8. 2 (d) () (ss) (sit). 
54 Bom.L.R.822 (O.CJ.) 


——— S. 24—Oustodian of Evacuee Property—Ju- 
risdiction tn hear appeal. 

The scheme of ss. 24 and 25 of the Administra- 
tion of Evaouee Property Act, 1950, is that 
general jurisdiction ig conferred upon the Custodian 
to hear all appeals against orders made by the 
Deputy Custodian under s. 7 of the Aot ; but there 
is one class of cases where jurisdiotion is not confor- 
red upon him, and that is the case where the Deputy 
Custodian holds the person aggrieved to be an 
evacuee within the meaning of s. 2 (7) (1$4) of the 
Act. Iu such & case jurisdiction is conferred 
exclusively upon the District Judge to decide tle 
matter. 

EBRAHIM ABOOBAKER v. MIBOHANDANI 
54 Bom.L.R.822 (O.CG.J.) 


—— — —-—S.25. See ADMINISTRATION OF ÉVAOUEE 
PROPEETY Aor, 1950, S. 2 (d) (s), (#4), (iii). 
54 Bom.L.R.822 (O.CG.J.) 


ADMINISTRATIVE RULE framed by ratlway 
company, R. 39(b). 

A railway gom pany can frame rules otherwise 
than under s. 47 of the Indian Railways Act, 1890, 
to regulate its own traffic, and. these rules can be 
framed in the exercise of the general powers of 
administration of & railway company. In order 
that these rules should be valid, two conditions 
have to be satisfied: one is that the rules must 
not be inconsistent with any provision of the statute 
or &ny rules framed under s. 47, and the other 
condition is that the rules must not be unreasonable. 

If an administrative rule is framed by the railway 
authority, the railway authority cannot by that 
rule provide that if the rule is contravened, the 
contravener shall be liable to a particular penalty. 
The power to impose penalties is a power which 


only the Legislature can exercise, and the railway 
thority has no such power delegated to it. It 
is only when & rule is framed under s. 47 of the 


Indian Railways Aot that, by its very terms, the 
rule can. provide & penalty for its breach. 
Staten v. PALLONJI 54 Bom.L.R.428. 


AFFIDAVIT in rt of summons for judg- 
ment. Ses Beusiy am Count Rurzgs (O.8.), 
R. 211. 54 Bom.L.R.754 (O.C.J.) 


Vertjication of —How to be modelled. 
Verification of the affidavits should invariably 
be modelled on the lines of O. XIX, r. 3, of the Civil 
Procedure Code, whether the Code applies in terms 
or not. When the matter deposed to is not based 
on personal knowledge, the sources of information 
should be clearly disclosed. Every affidavit 
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AFFIDAVIT—(Conid.) 


should olearly express how much is & statement 
of the deponent’s knowledge and how much is & 
statement of his belief, and the grounds of belief 
must be stated with sufficient particularity. 
Stars or BOMBAY v. PURUSHOTTAM. 

54 Bom.L.R.869 (8.C.) 


AGRICULTURAL LABOURER. See Bompay 
AGBICOLTURAL Deprors ReLmr Act, 1947, 8. 4. 
54 Bom.L.R.938. 


AMALNER MUNICIPAL BOROUGH GENERAL 
PROPERTY (CONSOLIDATED TAX) RULES, 
1947, R.,3(2). See MuwrioreAn Acr (Bogovaus). 
8. 78. 54 Bom.L.R.451. 


AMENDMENT or pxcren—See DEOREE, AMEND- 
MENT OF. 54 Bom.L.R.947. 


-OF PLAINT. SHE PLAINT, amendment of. 
54 Bom.L.R.828. 


ANTIQUITY OF TENANCY-—Whether presump- 
tion as to antiquity of tenancy rebutted. 

a case of antiquated tenancy where there is 
absence of evidence regarding its commencement 
in any particular year, the mere fact that the rent 
in reapect of it did not remain constant and that 
as many as four leases were executed by the tenants 
in favour of the landlords showing that they would 
remain in possession for definite durations of time, 
are not cient to rebut the presumption in favour 
of the antiquity of the tenancy under s. 83 of the 
Bombay Land Revenue Code, 1879. 

PARASU t. VISHVAMBHAR. 54 Bom.L.R.59. 


ARBITRATION-—AzsrrRATOR-—-—JDwuty of, to disclose 
facts likely to bias him—Failure by arbitrator to 
disclose such facta to parties whether revokes award. 

An arbitrator must show uberrima fides to the 
parties whose disputes he is going to arbitrate 
and who have constituted him their domestic forum. 

The position of an arbitrator is different from 
that of a Judge. If a party goes to a Court, he 
has got to submit to a decision of the Judge. But 
when parties go to a domestic foram and want 
their matters to be determined by arbitration, they 
have every choice as to the person whom they 
should select as their arbitrator, and, therefore, 
highest faith should be shown by the arbitrator. 

The arbitrator must disclose to the parties all 
facte which are likely or caloulated to bias him 
in any way in favour of one or the other party. 
A oiroumstance or a fact may in fact not bias the 
decision of the arbitrator. But the question is 
not what is likely in faot to happen, but what is 
likely to tend or is calculated to tend to a parti- 
oular result. "Therefore if the Court comes to the 
conclusion that there are any facts or any oir- 
cumstances which are likely to affect the decision 
of the arbitrator, which are likely to bias him, it 
would be incumbent upon tho arbitrator to disclose 
those facta to the ies. If he fails to disclose 
those facts, then his award would be liable to be 
successfully challenged. 

BATYENDRA Kumar v. Hinn Cons. Lp. 
^ 54 Bom.L.R.37 (O.C.J.) 


ARBITRATION ACT (X of 1940), S. 2(a). 
Apphoations for membership of the East India 

Cotton Association, Ltd., under which parties 

to be bound by the articles of association and the 
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by-laws of the East India Cotton Association con- 
stitute an arbitration agreement within the meaning 
of the definition contained in s. 2(a) of the Arbitra- 
tion Act, 1940. 
GonDHANDAS v., NATVABLAL. 

54 Bom.L.R.367 (0.G.J.) 


———-§. 33—East India Cotton Association, Lid., 
articles of association art. 96; By-law M 
plication to determine effect of arbitration ag. 
Whether Gourt competent to PR whether parttodar 
ispute within scope o lfration agreemeni— 
Dispute not falling viai scops of arbitration 
agreement—Court whether can consider validity of 
subject maker of arbitration—Arbiiration agreement 
arising between members of East India Ootton As- 
sociation, Lid.— Whether Court competent to consider 
question of validity of contracte—Scope of art. 96. 

In dealing with an application under s. 33 of 
the Arbitration Act, 1040, the Court is concerned 
with determining the existence, legality or effect 
of an arbitration ment at the instance of & 
party challenging the arbitration agreement, and 
the Court is not concerned with the existence or 
validity of the transactions which are the subject- 
matter of the arbitration. But when the petitioner 
desires to have the effect of the arbitration agreement 
determined, the Court is entitled under s. 33 in 
80 doing to consider whether the particular dispute 
before the Court is within the scope of the arbitration 
agreement. If the Court comes to the conclusion 
that it is within the arbitration agreement, the 
arbitrator is the sole judge of it; but if it does not 
fall within the scope of the arbitration agreement, 
the Court is entitled to declare the effect of the 
arbitration agreement and incidentally apn the 
validity of the contract. 

The question as to the validity of the contracts 
is within the competence of the Court in the arbi- 
tration agreement ariang between the members 
of the East India Cotton Association, Ltd., either 
by reason. of by-law 38A or art. 96 of the articles 
of association of the East India Cotton Association, 
Ltd., even if the arbitration agreement is not 
expressly incorporated in the contract and exists 
apart from the terms of the contract. 

If the Court on an application under s. 33 of the 
Arbitration Act, 1940, holds that an arbitration 
agreement does in fact exist or that it is a valid 
agreement, the arbitrator is entitled to proceed 
to decide the dispute on the merits. 

The fact that an objection to the existence or 
legality of an arbitration agreement is taken does 
not deprive the arbitrator of jurisdiction to decide 
the dispute on the merits for all the time. It is 
not necessary for the party asserting that an 
arbitration agreement exists in fact and law to 
make a substantive application for a declaration 
to that effect, when the other party has challenged 
the existenceor validity of the arbitration agreement 
and hag failed therein. 

GoRDHANDAS v. NATVABLAL. 
54 Bom.L.R.367 (O.C.J.) 


— —-—S8. 39— Letters P , Ol. 16—Appeal to 
High Court to set aside award under a. 39(1) of Aot — 
Appeal disposed of by single Judge of High Court 
—Whether further appeal under 8 Patent 
maintainable. 

Section. 39(2) of the Indian Arbitration. Act, 1940, 
bars & further right of appeal under ol. 15 of the 
Letters Patent when & single Judge of the High 
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Court disposes of an appeal under s. 39(1) of the Act. 
MADHBAVDAB t$. VITHALDAS. 54 Bom.L.R.94. 


ARGUMENT oF convenrENcCE—Conetruction of 
section in a statuie. 

An argument of convenience is never a safe 
argument im construing a section of a statute. 
However, in cases of doubt or ambiguity one must 
lean against causing inconvenience to litiganta which 
inconvenience could be avoided by puttmg a 
different interpretation upon the statute. 

Ass. Bra. Co. v. Nazananut. 54 Bom.L.R.22. 


ASSESSMENT LIST of Municipal Borough. 
See Moxicrwar Aor (Bonovans), 8. 78. 

54 Bom.L.R.451. 
ASSIGNMENT AND RELINQUISHMENT —Dis- 
tinction between. 

The distinction between an assignment on the 
one hand and relinquishment or surrender on the 
other is plain. In the case of an ent, the 
assignor continues to be liable to the landlord for 
the performance of his obligations under the tenancy 
and this liability is contractual, while tho assignee 
becomes liable by reason of privity of estate. The 
consent of the landlord to an assignment is not 
necessary, ın the absence of a contract or local usage 
to the contrary. But in the case of relinquishment, 
it cannot be a unilateral transaction; it can only 
be in favour of the lessor by mutual agreement 
between them. The relinquishment of posseesion 
must be to the lessor or one who holds his interest. 
In fact a surrender or relinquishment terminates 
the lessee’s rights and lets in the lessor. 

W. H. Kina e. REP. oF INDIA. 
54 Bom.L.R.435 (8.C.) 


ASSIGRMENT or vmNANOY——Helinguishment of 
tenancy whether covera case of assignment of tenancy. 
In s. 19(7) of the Bombay Rents, Hotel and 
Lodgmg House Rates Control Act, 1947, the 
expression ‘“‘relinquishment of his tenancy of any 
premises" by a tenant does not cover the case 
of an assignment of tenancy. 
W. H. Kune v. Rep. or TA. 
54 Bom.L.R.435 (S.C.) 
ATTACHMENT, EFFECT ov. 
A mere attachment does not result ın the property 
or the assets bemg received by the executing Court, 


withm the meaning of s. 73 of the Civil Procedure 
Code. 
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VENIAL v. GANDABHAI. 54 Bom.L.R.72. 


BANKING COMPAINES ACT (IX of 1949), 
S. 45A—Suitt filed by Offiotal..Le«quidator to recover 
claim due io banking company—Claim below Rs. 
Re. 26,000— Such claim whether matter relating 
to or arising out of winding wp of company— Whether 
High Oourt hae jurisdiction to try suit. 
A suit flled by the Official Liquidator to recover 
a claim due to a banking company in liquidation 
from its debtor is & matter relating to or arising 
out of the winding ap of the bankıng company, 
and, therefore, the High Court has jurisdiction 
under 8. 45B of the B Companies Act, 
1949, to try the suit, and the jurisdiction of the 
City Civil Court is ousted under s. 45A of the Act, 
although the subject-matter of the suit may be 
below Rs. 25,000. 
ASSOCIATED Baa. Corp. v. NAzARATH. 
54 Bom.L.R.22 (O.C.J.) 
S. 45B. See BawLImNG CowPANIES Aor, 
45A. 54 Bom.L.R.22 (O.C.J.) | 
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of 1926), 
OCTETIES 
54 Bom.L.R.285. 


BENEVOLENT INTERPRETATION, pocrrins 
Or. 
The question as to whether the strict or the bene- 
volent rule of construction should be adopted will 
aways depend upon the nature of the rule or by-law 
in question the nature of the attack levelled 
against it. If there is no doubt that the local body 
18 &oting within ite jurisdiction and the irregulanty 
which is alleged againsb the rule or list is merely in 
respeob of a matter which 18 not essential, Courts 
would and should be reluctant to declare the 
rule or the lst ultra vires on the technical ground 
of these regularities. In this limited sense the 
doctrine of benevolent interpretation may be 
invoked. But, on the other hand, if the provisions 
of the Act m effect emphasise that compliance 
with the prelimi rocedure amounts to & 
condition precedent before the levy of the tax, 
it would not be open to the local body to contend 
that the tax levied by it or the rule framed by it 
in that behalf should be benevolently construed 
and itg failure to comply with the preliminary / 
procedure should be condoned. 

AMALNER Mun. v. PRATAP 


BAR COUNCILS ACT (XXXVI 


S. 14(1) See BOMBAY CO-OPEBATIVE 
Aor. B. 71(2)(a). 


54 Bom.L.R.451. 


BOMBAY AGRICULTURAL DEBTORS RELIEF 
ACT (Bom. XXVIII of 1947), S. 2(4). See Bompay 
AGRIOULTURAL Daprors Renter Act, 1047, S. 19. 

54 Bom.L.R.239. 


i, 3. See BOMBAY AGBIOULTURAL DEBTORS 
Rewer Aor, 1947, 8. 19. 54 Bom.L.R.239. 


S.4. See BOMBAY AGRICULTURAL DEBTORS 
Recor Aor, 1947, S. 19(1]). 54 Bom.L.R.479. 


Bombay Agricultural Debtors’ Relief 
Act (Bom. XXVIII of  1939)—Petitioner 
residing in area in which Board established on 
January 1, 1942—Application for adj of 
debts not made by petitioner under Act of 1939— 
Petstioner found debtor under Act of 1939 making 
application on April 24, 1947, under Act of 1947— 
Whether petitioner competent to make application 
as agricultural labourer under s. 24(2) of Act of 1947. 
The petitioner applied under s. 4 of the Bombay 
icultural Debtors Relief Act, 1947, for the 
justment of his debts on April 24, 1047. A 
Board for the adjustment of debts was established 
in tho area in which the petitioner was residing on 
January 1, 1942, but the petitioner had not made 
any application for the adjustment of his debts 
under the Bombay Agricultural Debtors Relief 
Act of 1039. It was found that the petitioner was 
a ‘debtor within the meaning of the Act of 1939. 
On the question whether the petitioner could be 
permitted to make an application as an agricultural 
labourer under s. 24 (2) of the Act of 1947 :— 
Held, that ıf the petitioner was found to be an 
agricultural labourer, his application which was 
made before August 1, 1947, was valid and should 
be disposed of according to law. 
SHANKAR v. MAHIBUR. 54 Bom.L.R.938. . 


— — S. 5(a) (ui)—ZHwpression “land” whether 
refers to land within Province of Bombay or anywhere 
outside the Province—Whether Court can construe 
section tn light of preamble to Act. 

The land referred to in s. 5(a)(###) of the Bombay 








r 


1952.] 


BOMBAY AGRICULTURAL DEBTORS RE- 
LIEF ACT, S. 5 (a) (iii).—(Contd.) 


Agricultural Debtors Relief Act, 1947, is land withm 
the Province of Bombay and not land anywhere 
in the world. 

If the 1 of a section is clear, ıt is not 
permissible to look at the preamble; but when 
the language is not clear and is ambiguous, 1b 18 
open to the Court to construe a section in the light 
of the preamble, because the preamble supplies 
& clear guide as to what was the object of the 
Legislature in placing a certain law on the statute 


book. 
TUKARAM t. NARAYAN. 54 Bom.L.R.88. 


———S. 19—Sust for money filed by merged State 
bank—Defendants! application for transfer of suit 
under 8. 19(1) —Maintainability of application. 

In a suit filed by a merged State bank against 
the defendants to recover a sum of money tho 
defendants applied for transfer of suit under s. 19(1) 
of the Bombay Agricultural Debtors Relief Act, 
1947. The bank resisted the application on the 
ground that the clarum made by it was, under s. 3 
of the Act, outside the scope of the Act, and, there- 
fore, s. 19(7) of the Aot should be deemed to refer 
to suite for recovery of debts other than those 
mentioned in s. 3 of the Act :— 

Held, that the effect of s. 3 of the Act is not that 
the debts mentioned m the section stand entirely 
outside the Act, but that the said debts would 
not be prejudicially or adversely affected by the 
general provisions contained in the Act ; 

that accordingly s. 19 refers to the suit for re- 
covery of any debt in the larger sense of that term ; 
and 

that, therefore, the defendant's appheation for 
transfer of suit was properly made. 

The debts due by the debtor who 1s entitled to 
the protection of the Bombay Agricultural Debtors 
Relef Act, 1947, must come within the jurisdiction 
of the special Court administering the Act; these 
debts can be broadly classified into two classes: 
(1) ordinary debts which are affected by the pro- 
visions of the Act laying down for a special enquiry, 
for a special mode of taking accounts and for a 
special mode of scaling down and adjustment ; 
and (2) debts which can bv called special debts 
as mentioned in s. 3 of the Act. These are not 
intended to fall within the mischief of the special 

rovisions contained in the Aot except s. 26, and 
in that sense they are not intended to be adver- 
Bely affected by those provisions. But even as to 
these special debts, it is the special Courts that 
must examine the disputes in respect of them and 
it is the special Courts that must decide what 
amounts are due to the creditors concerned. 
Mimay Stamm Bank v. Nasr. 64 Bom.L.R.239. 


——Sutt for possession of land and mesne 
profits— Whether such suit liable to be transferred 
to Debt Adjustment Court. 

A suit for possession, in" which mesne profits 
are claimed, is not & suit which is liable to be 
transferred to the Debt Adjustment Court under 
s. 19(/) of the Bombay Agricultural Debtors 
Relief Act, 1947. 

When the Court is trying issues as to 
when the Court is issues as to title of 
the plaintiff, when the Court is trying issues ag 
to wrongful possession by the defendants, the 
Court is not trying any matter which has anything 
to do with a debt or with the adjustment ofa debt. 
After these issues are tried, they may be decided 


ion, 
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BOMBAY AGRICULTURAL DEBTORS RE- 
LIEF AOT, S- 19 (1)—(Contd.) 
in favour of the defendanta, in which case no further 
estion will arise and the plaintiff's suit will be 
diamissod. On the other hand, the Court may 
come to a conclusion that the plaintiff has proved 
his title and the defendants are in wrongful 
possession. It would be at that stage that the 
question of mesne profits will arise. Then the 
Court would pass a deoree for ion in favgur 
of the plaintiff and would transfer the suit to the 
Debt Adjustment Court in order to determine the 
uestion of meane profits. The Debt Adjustment 
Gourt will then determine whether mesne 
profits are payable by the defendants, and also 
what is the quantum of the mesne profits; and 
this the Debt Adjustment Court will decide both 
in order to answer tbe preliminary issues under 
S. 17 of the Bombay Agricultural Debtors Relief 
Act and ultimately for the purpose of adjusting 
the debts and for passing an award under s. 82 
of the Aot. 

The re-transfer of suit contemplated under 
8. 19(4) of the Bombay ieultural Debtors 
Relief Act is only when preliminary issues are 
decided against the debtor. This sub-s. (4) does 
nob deal with a case where a transfer has been 

roperly made under s. 19(1) of the Act. 
JursAndas v». Rao LAXMANRAO. 54 Bom.L.R.479. 


~~, 24. See BOMBAY AGRICULTURAL DEBTORS 
Rewer Aor, 1947, S. 4. 54 Bom.L.R.938. 


— Transfer of Property Act (IV of 1882) 
Sec. 65(6)(b)—“ Transfer” n s. 24(1) of 
B. A. D. R. Act whether means a valid iransfer— 
Whether Oourt competent to declare transfer a 
mortgage if transaction does not amount imenorigage 
in law-—Whether charge under section exists where 
buyer in possession of property intended to be sold. 

The word “ transfer " ın s. 24(1) of the Bombay 
Agricultural Debtors Relief Aot, 1947, means 5» 
transfer which is ex facte a valid one, though the 
debtor may ask it to be declared as being in the 
nature of a mortgage, 

The words ‘ Notwithstanding anything to the 
contrary contained in any law, custom or contract ” 
im s. 24(I) of the Bombay Agricultural Debtors 
Relief Aot, 1047, do not have the effect of enabling 
the Court to examine transactions which are in 
their inception invalid. The transaction must 
be valid in its inception. The precise’ nature 
of the transaction can then be examined by the 
Debt Adjustment Court. There must be transfer 
of an interest in the property under the transaction 
ın question, and it is then that the debtor can come 
to the Court and say that the transfer was in the 
nature of a mortgage. Therefore unless a transac- 
tion has ec facie resulted in the transfer of some 
interest m the property, a debtor cannot come to 
the Debt Adjustment Court under s. 24 of the 
Act and ask it to determine that the transaction 
is in the nature of a mortgage, and that only a 
mortgagee's interest has eed 

When s. 24(1) of the Bombay Agricultural 
Debtors Relief Act, 1947, says that “the Court 
8hall deolare the transfer to be & mo ," it 
does not mean that the transaction should have 
all the attributes of a mortgage and should be in 
& form which the law recognises to be a valid 
mortgage. It is, therefore, competent to a Court 
to declare the transfer to be a mortgage, oven if 
the transaction does not amount to a mortgage 
as required by law. 
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The debtor made an application for adjustment 
of his debts under the Bombay Agricultural Debtors 
Relief Act, 1947, contending that the transaction 
of sale by delivery of possession evidenced by the 
oral vardi given to the village officers was in the 
nature of a mortgage. On the question whether 
the Debt Adjustment Court could examine the 
transaction of the oral sale which was alleged to 
be APO I— 

Held, that the creditor had & charge on the 
property for the amount paid by him in advanoe 
as purchase money and t this charge was not 
affected by the fact that he was in possession of 
the property ; 

that the charge created in favour of the creditor 
was in respeot of the debt which the debtor was 
bound to pay; and 

that, therefore, the Debt Adjustment Court 
had jurisdiction over the matter in dispute. 

The words “ Notwithstanding anything to the 
contrary contained in any law, custom or contract” 
in s. 24(1) of the Bombay Agricultural Debtors 
Relief Act, 1947, do not govern the words “ any 
transfer," but they govern the words “ the Court 
shall declare " in the section. 
JIBHAOO v. AJABSING. 54 Bom.L.R.971. 
-— ——S.26. See BOMBAY AGRICULTURAL DEBTORS 
Rxrrgw Acr, 1047, 8. 19. 54 Bom.L.R.239. 


B dn BEGGARS ACT (Bom. XXIII of 1946), 
- S(4) (5). 

The word “domicile " in the Bombay Beggars 
Act, 1945, means residence in the Province of 
Bombay. The element of birth at a particular 
place is & necessary constituent of the term 
t domicile " as used in the Act. Therefore s. 5(4) 
of the Act does not deal with beggars whose place 
of birth only is in the Province of Bombay. As 
there is no section in the Act which makes a 
discrimination as between only on the 
ground of place of birth the Act is not ultra vires 
Constitution. 
BrATE v. VITHAL. 


— —3. 6 (1)(3). 
1945. 8.5(4) (5). 


S, 23(1). 

Under s. 23(1) of the Bombay Beggars Aot, 
1945, beggars neither born nor domieiled in the 
Province of Bombay can be dealt with either under 
8. b or under s. 23 of the Act. 54 Bom.L.R.626. 


BOMBAY CITY CIVIL COURT ACT (Bom. XL 
of 1948), S. 4. 

All that s. 4 of the Bombay City Civil Court Aot, 
1948, lays down is to limit and restrict the pecuniary 
jurisdiction of the new Court that waa established 
in Bombay. The Legislature has not laid down in 
8. 4 of Aot how the suits flled in the City 
Civil Court have got to be valued for the purpose 
of jurisdiction. Section 4 merely Pag eg what 
the pecuniary jurisdiction of the City Civil Court 
is, As to how that jurisdiction is to be determined, 
aa to how the suits are tobe valued for the purpose 
of jurisdiction, it is not the Bombay City Civil 
Court Act that laya down the provisions but it is 
the Suits Valuation Act, 1887. 

Rua Jaras v. B'nav Poer Trust. 
54 Bom.L.R.896. 


54 Bom.L.R.626. 


See Bomsay BuacARS AOT, 
54 Bom.L.R.626. 


THE BOMBAY LAW REPORTER. 


'[vor. LIV. 


BOMBAY CITY CIVIL COURT ACT, 1948, S.13. 
Section 13 of the Bombay City Civil Court Aot, 
1948, does not deal with a case where on the face 
of the plaint the High Court has no jurisdiction. 
It only deals with cases where on the face of the 
plaint the High Court has jurisdiction. 
UPJI JERAJ v. B'pay Port Trust. 
54 Bom.L.R.896. 


BOMBAY CITY LAND-REVENUE ACT (Bom. 
lI of 1876), S. 8—Rsght in limitation of right of 
Provincial Government—Specific limit io assessment 
established and preserved—Where such right in 
limitation covers total exemption assessment. 

Section 8 of the Bombay City Land-Revenue 
Aot, 1876, applies to a case where total exemption 
from assessment is granted. The ‘specifo limit’ 
may be nil for the purposes of the section. 
Corr. or B’Bay v. paar Mon. 

54 Bom.L.R.122 (8.C.) 


BOMBAY CO-OPERATIVE SOCIETIES ACT 
(Bom. VII of 1925) S. 54—Loan advanced by member 
to Soctety registered under Act-—-No obligation on 
member to advance such loan—Sutt by member for 
recovery of loan whether maintainable. 

Under s. 54 of the Bombay Co-operative Societies 
Act, 1926, the dispute must be between the society 
and the member as member or quae a member. 
It must be a dispute in which the member must 
be interested as a member. It must relate to a 
transaction in which the member must be interested 
as a member. Section 54 of the Act, therefore, 
would have no application in a case where a member 
has advanced & loan to a society registered under 
the Act which he is under no obligation to advance. 
Buyam Co-op. Soo. v. RAMBAI. 

54 Bom.L.R.517 (O.C.J.) 


— 8. 71(2)(u); r. 36—Oonastitution of India, 
art. 19(1)(£)(g)—Indtan Bar Councils Act (X X XVIII 
of 1926), Sec. 14(l)—Bombay Pleaders Act (Bom. 
XVII of 1920), Sec. 8—Reference of dispute between 
Society and member to arbitration— Application by 
member to appear before arbitral tribunal through 
advocate—Statutory rule prohibiting representation 
of party before tribunal by legal practitioner—Oourt’s 
power to consider validity of such rule on ground of 
unreasonableness—Dtstinction between statutory rules 
and by-laws—Whether by-law oan be challenged on 
ground of unreasonableness—Rule 36 whether a rule 
of ure—Lawyer'’s right to practise his profession 
—Whether such right an absolute right—Rule 36 
whether restricts such right. 

Rule 36 framed unders. 71 (2) (u) of the Bombay 
Co-operative Societies Act, 1925, is & rule of pro- 
cedure not affecting substantive rights. 
MuroHaAND e. MUKUND. 54 Bom.L.R.285. 





R. 36, framed under s. 71(2)(u) of the Bombay 
Co-operative Sooteties Act, 1925. 

Rule 36 framed under s. 71(2)(u) of the Bombay 
Co-operative Societies Act, 1925 ig a rule of proce- 
dure not affecting substantive rights. 

MurcHAND v. MUKUND. Bom.L.R.285. 


BOMBAY GENERAL  CLAUSES ACT (Bom. 
I of 1904). See BOMBAY PnovrNOIAL MUNIOfPAL 
CORPORATIONS Act, 1949, 8. 406(1). 

54 Bom.L.R.233 


1982.) 


BOMBAY HIGH COURT RULES (ORIGINAL 
SIDE) 1950, R. 211—-Affidavit $n support of 
summons for judgment sworn by plaintiff's constituted 
attorney—Oonstiiuted not tn postition to 
swear to facts of his own personal knowledge— Whether 
summons for judgment properly taken out—Court 
whether competent to make order on summons for 


? The affidavit contemplated to be made under 
r. 211 of the Rules of the Bombay High Court 
(Original Side), 1950, is either by the plaintiff 
himself, in which case it can be on information 
&nd belief, or in the case of &ny other person 
including his constituted attorney, in which case 
it must be of his own personal knowledge with 

to the facts to which he swears. 

en, therefore, an affidavit in support of & 
summons for judgment is sworn not by the plaintiff 
himself but by his constituted attorney who was 
not in a position to swear to the facts of his own 
personal knowledge, such an affidavit does not 
satisfy the conditions laid down in r. 211 and the 
Court is not competent to make any order on the 
summons for judgment which was not properly 
taken out. 
DzwANOHAND t. Dona Frew. 

54 Bom.L.R.754 (O.C.J.) 


R. 463. See Crvm PaoogpuxsS Oops, 
1808, O. XL, R. 8. 54 Bom.L.R.708 (O.C.J.) 





BOMBAY HARIJAN TEMPLE ENTRY ACT 
(Bom XXXV of 1947), S. 3—Rights of Harijana to 
worship in Jain temple—W hether Hindua allowed 
to worship in such temple-—Object of legislation. 
Under the Bombay Harijan Temple Patry Act, 
1947, in a Jain temple Hurfdus are only allowed 
to worship provided they have acquired that right 
by law or by custom. Hindus have a right to 
worship in a Jain temple, then by reagon of that 
right a srmilar right must be conferred upon the 
ijans. The rights of the Harijans under the 
Act have been made to approximate with the rights 
of the Hindus, but the right that a Hindu has is 
aright which waa subsisting in him before the Aot 
was ed; no new right has been conferred upon 
him Dy this Aot. Thorefore, if a Hindu can establish 
his right to worship in a Jain temple as having 
existed prior to the passing of this Act, then a 
Harijan can equally well claim the same right. 
The Bombay Harijan Temple Entry Act, 1947, 
has a narrow and limited objeotrve and that is to 
raise the Harijans in status and to bring them up to 
the same position as high class Hindus m respeob 
of temple entry. The object of this legislation is 
not to do away with the distinction between Hindus 
and Jains or the distinction between Hindu and 
Jain temples. 


BHAICHAND t. Stats or B’say. 
54 Bom.L.R.69. 


BOMBAY HINDU DIVORCE ACT (Bom. XXII 
of 1947). 

ri suit was filed by a Hindu husband against his 
wife for a declaration that their marriage, whioh 
was performed on May 12, 1950, according to 
' Hindu Vedic rites, was null and void on the ground 
that the wife was physically incapable of consum- 
mating the marriage and was, therefore, impotent 
at the time of marriage and continued to be so at 
the date of the suit. On the question whether 
under Hindu law the husband was entitled to a 
decree for nullity of marriage :— 
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Held, that in the circumstances of the case the 
Eri was null &nd void &nd the husband was 
entitled to a decree for nullity of marriage; and 
that even if the husband was not entitled to such 
a declaration, he could be ‘granted a decree for 
divoree under the Bombay Hindu Divorce Aot, 
1947. 

A Hindu marriage is not a sacrament only but 


is also a civil contract. 
A. v. B 54 Bom.L.R.725 (O.C.%}) 


BOMBAY LAND REQUISITION ACT (Bom. 
XXXIII of 1948), S. 5—Constitution of India, 
art, 15 (1)—Order made by Collector requisitioning 
land for establishment of Harijan Colony—Formation 
of opinion by Collector thal requisition necessary 
or expedient, whether could be delegated to Collector 
by State Government —Wheiher order contravenes 
art. 15 (1) of Constitution. 

The Collector of Poona made an order on April 
16, 1951, under a. 5 of the Bombay Land Requisi- 
tion Act, 1948, requisitioning certain land. This 
order was made by the Collector to whom the power 
was delegated under s. 15 of the Aot and stated : 
"Whereas it is necessary and expedient for the 
publio purpose, viz., establishment of Kashiwadi 

rijan Colony for the Poona City Municipal 
Corporation to requisition land situated at Poona ..” 
On the questions (1) whether the formation of the 
opinion by the Collector that the requisition was 
necessary or expedient could be delegated to the 
Collector under 8. 15 of the Act, and (2) whether the 
order contravened the provisions of art. 15 (1) 
of the Constitution of ia (before the amendment 
of art. 15) inasmuch as there was discrimination 
in favour of the Harijans :— 

Held, (1) that the Collector had right formed 
the opinion necessary under s. 5 of the Bombay 
Land Requisition Act before he could exercise 
the power to requisition the land, and 

(2) that the public purpose for which the land 
had been requ itioned was contrary to art. 15 
of the Constitution and, therefore, was not & public 
purpose within the meaning of the Bombay Land 

quisition Act. 

Before the power can be exercised under s. 5 
of the Bombay Land Requisition Act, 1948, the 
condition precedent to the exercise of that power 
must be satisfied, and the condition precedent is 
that in the opinion of the State Government it is 
necessary or expedient to requisition the property. 
A duty 1s cast upon the State to satisfy the condi- 
tion precedent before it exercises the power 
conferred upon it, and not only the power can be 
delegated but also the duty which is attached to 
the exercise of the power, and, therefore, when 
the Collector forms an opinion under s. 5, he is 
discharging a duty and 1s carrying out the condi- 
tion precedent laid down in s. 5. 

Jaawant Kaur v, By. STATR, 
54 Bom.L.R. 678. 


£niimating Government — Validity of tenancy. 

If a landlord creates a tenancy in favour of a 
tenant without intimation to or getting the permis. 
Bion from Government as required by s. 6 of the 
Bombay Land Requisition Act, 1948, such a 
tenancy is not thereby rendered void. 

Manomap Husarn v. TRIVEDI. 
54 Bom.L.R.659. 
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Constitution of India, art. 226—Declaration 
made by Government requisitioning premises that 
premises are vacant and that premises are to which 
Act applies—Whether Court can go behind such 
declaration—Writ of mandamus when and against 
whom can be sssued by High Court. 

The power conferred under s. 6 (4) of the Bombay 
Land Requisition Act consists of the power to make 
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an inquiry, the power to make a declaration, and 
uMimately the power to issue the order. The 
exercise of power under all these three heads 
depends upon the condition precedent being observ- 
ed. It would be the duty of the Court to be satisfied 
that the condition precedent to the exercise of the 
power has been satisfied, and if the condition pre- 
cedent is that only premises as defined can be re- 
quisitioned, then failure to comply with that 
condition would deprive the State of its power to 
act under 8. 6 (4) of the Act. 
STATE or BOMBAY v. LAXMIDAS. 

54 Bom.L.R.681 (O.C.J.) 





Certain premises were requisitioned by Govern- 
ment under s. 6 of the Bombay Land Requisition 
Aot, 1948, and the purpose of the requisition was 
stated to be “a public purpose namely for housing 
& person without accommodation”. Under this 
order the premises were allotted to the first infor- 
mant who had informed the Government that these 
premises were suppressed vacancy. This was in 
pursugnee of the policy of Government to allot 
Supp vacancies to first mformants. On the 
question whether in view of this policy of Govern- 
ment the premises in the case were requisitioned for 
a public purpose :— 

Held, that when only the interest of first in- 
formants was served by the pohoy of the Govern- 
ment, it could not possibly bs the interest of the 
general publio as required for the true in rota- 
tion of ‘publio purpose,” and, therefore, the re- 
quisition In the present case was not for a public 
purpose as defined in the Bombay Land Requisition 

et. 

BHANJEE v, STATE OF BOMBAY. 
54 Bom.L.R.693 (O.C.J.) 


— ——8. 8 (1)(3). 

Section 5 of the Indian Limitation Aot, 1908, 
does not apply to an appeal provided under s. 8 (3) 
of the Bombay Land Requisition Act, 1948. There- 
fore the Court has no power under s. 5 of the Indian 
Limitation Act to condone a delay in filing an 
appeal against an order made by a special officer 
under s. 8 (1) of the Bombay Land Requisition Act. 
Canara BANK v. WARDEN Ins. Co. 

: 54 Bom.L.R.661. 
—————— Bombay Land istiton — (Deter- 
mination of Oompensation) Rules, 1949, v. 3—Al- 
lottes of requisitioned premises——Claim by landlord 
of requisitioned premises decreed by Compensation 
Officer—Appeal by allottee against order of Compensa- 
tton Officer—W hether appeal by allottes competent. 

Certain premises were isitioned by Govern- 





ment under the Bombay Land Requisition Aot, 
.1948, and allotted to the applicant. The landlord | 
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BOMBAY LAND REQUISITION ACT, 8. 8 
—(Contd.) 


of the premises, under r. 3 of the Bombay Land 
ge (Determination of Compensation) Rules, 
1949, put in a claim before the Compensation Officer 
whioh was decreed by the latter. The applicant 
appealed to the High Court against the order of the 
Compensation Officer under s. 8 (3) of the Aot, 
contending that the Compensation Officer had 
erred in fixing the compensation. On the question 
whether the appeal by the applicant was com- 
petent:— 

Held, that the applicant who was the allottee 
of the requisitioned premises had no locus stands 
in the proceedings before the Compensation Officer 
and bad, therefore, no right to file an appeal under 
s. 8 of the Bombay Land Requisition Act against 
the order passed by the Compensation Officer. 
CEATURBHUJ v. STATE OF B'BAY. 

54 Bom.L.R.997. 


— ——S. 8 (b) (3). See Borsas LAND RKEQUISI- 
TION Aor, 1948, 8. 8 (3). 54 Bom.L.R.997. 


————S. 15 See BowsAx LAND REQUISITION 
Aor, 1948, S. 5. 54 Bom.L.R.678. 


BOMBAY LAND REQUISITION (DETERMI. 
NATION OF COMPENSATION) RULES, 
1949. R. 3. See Bompay Lanp REQUISITION 
Acrt, 1948, S. 8 (3). 54 Bom.L.R.997. 


BOMBAY LOCAL BOARDS ACT (Bom. VI of 

S. 3 (ff) (gg)—-Disirict in definition of 
*, what da duod coming from one part of 
district into another—Part from which goods come 
not within octroi limite of district local board— 
Whether district looal board can levy octrot on goods— 

iri District Local Board Octroi Rules, r. 2(11) 
(12) whether ultra vires. 

The district contemplated in the definition of 
“octroi” under s. 3 (gg) of the Bombay Local 
Boards Aot, 1928, is the district defined in the Act 
itself and that is either the revenue district or the 
revenue district altered or modified by a notifica- 
tion by Government under s. 3A of the Act. If the 
limits ofthe distriot &re not altered, then the revenue 
district is the same as the district for the purposes 
of the Act and for the pope of considering the 
right of the district 1 board to levy octroi 
on goods entering into the distriot. It is, therefore, 
nob open to the district local board to levy octroi 
when goods come from one part of the district into 
another although the part from which the goods 
come are not within the ootroi limits of the district 
local board. 

The rules framed by the District Local Board of 
Ratnagiri defining '"'ootro?" and “octroi limits" 
are ultra vires and, therefore, it was not competent 
to the Distriot Local Board of Ratnagiri to levy 
ootroi on goods which entered Kunker in the Ratna- 
giri District from Sawantwadi which constitutes a 
municipal district in Ratnagiri. 

Anant v. RATNAGIRI LOOAL BOARD. 
54 Bom.L.R.841. 


S. 3A (1),(2)(3). 
Boards Aor, 8. 3 (ff) (gg). 


See Bowsay LOAL 
54 Bom.L.R.841. 


See Bompay LooAn BOARDS 
54 Bom.L.R.841. 


—— 4 (13). 
Aor, 8. 3 (ff) (gg)- 
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BOMBAY | MONEY-LENDERS ACT, 1946 
(Bom. XXXI of 1947), S. 5—Person doing money- 
lending business without license whether commits 
offence—Applicability of s. 34. 

Section 5 of the Bombay Money-lenders Act, 
1946, is a bar against doing any money-lending 
busmess at all without a license, and if that provision 
is contravened, s. 34 of the Act becomes applicable, 
and the person doing money-lending business without 
a license commits an offence punishable under that 
section. 

Before sub-s. (3) of s. 25 of the Bombay Money- 
lenders Act, 1946, was added to s. 25 of the Act 
by the Bombay Money-lenders (Amendment) 
Act, 1949, it was open to a money-lender to charge & 
rate of interest exceeding the maximum rate of in- 
terest fixed by the Provincial Government, and in 
doing so he would not have committed any offence. 
He would only have run the risk of his not being 
able to recover such interest, as no Court could 
have given him relief on the basis of an agreement 
which provided for a rate of interest, exceeding the 
maximum rate. 


In re PARASHURAM. 54 Bom.L.R.160. 
———S. 5. Ses Bomaay MoNEY-LENDERS Act, B. 5. 
54 Bom.L.R.160. 





———S. 25—Lean advanced prior to coming 
into force of Aci —Interest on loan exceeding maximum 
rates fi under Act—Whether agreemeni to pay 
such interest enforceable by Court. 

The provision relating to the limitation of the 
rate of interest under s. 25 (2) of the Bombay 
Money-lenders Act, 1946, does not operate in the 
case of loans which were advanced prior to the date 
on which the Act was brought into operation. 
Where, therefore, a loan and a security in respect 
of it were given before the date on which the Act 
came into operation, the Court is not prohibited 
by reason of s. 25 (2) of the Act from awarding 
interest on the loan at a rate exceeding the maxi- 
mum rates fixed under s. 25 (1) of the Act. 

Section 25 (2) of the Bombay Money-lenders Act, , 
1946, provides that an ement of interest on 
loans or securities crea’ at rates ex ing the 
rates fixed by Government cannot be enforced if the 
trangaction was entered into after the Act came 
into operation between a money-lender and a 
debtor and that the Courts would in suits filed in 
respect of the loans or {securities award reason- 
able interest not exceedi the rates fixed by 
Government under s. 25 (1) of the Ast. 

SUJANLAL v. GULABOHAND 


54 Bom.L.R.632 (O.C.J.) 


S. 34. See BOMBAY  MONEY-LENDXRS 
Ao7, R. 5. 54 Bom.L.R.160. 


BOMBAY PLEADERS ACT, 1920, S. 8. See 








LAWYER, REPRESENTATION By. 
54 Bom.L.R.285. 


BOMBAY PUBLIO SECURITY MEASURES 
ACT (Bom. VI of 1947, S. 10. See BOMBAY 
Pusto SEcunrry Mmasunes Aor, 1047, 8. 12. 

B4 Bom.R.L. 854 (S.C.) 


S. 11. See Bownav Pousrso SxmcuntvY 
MEASURES AoT, 1047, B. 12. 


54 Bom.L.R.854 (S.C.) 


— ——8. 12—OConsittution of India, arts. 18, 
14— Constitution of Special Court and appointment 
of Special Judge in 1949 to iry offences committed 
tn 1049— Charges framed by Special Judge and 
some witnesses examined before coming into force of 
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BOMBAY PUBLIC SECURITY MEASURES 
ACT, S. 12—(Oontd.) 


Constitution —Proceedéngs continued and acoused 
convicted in March 1950— Whether. continuation of 
proceedings, prescribed under Act, after Oonsittution 
amounts to discrimination under art. 14. 

Held, by Mahajan, Mukherjea, Das and Chandra- 
sekhara Asyar JJ., Patanjali Sasiri O. J., dissenting. 
Section 12 of the Bombay Public Security Measures 
Ast, 1947, in so far es it authorises the State Govern- 
ment to direct specific “cases” to be tried by a 
Special Judge appointed under the Act, offends 
against the equal protection of law guaranteed by art. 
14 of the Constitution of India and ie as auch void 
under art. 18. 

The Government of Bombay exercising its 

owers under ag. 10, ll and 12 of the Bombay 
blic Security Measures Act, 1947,. constituted 
a Special Court and appointed a Special Judge, 
directing him to try the accused for murder and 
certain other offences committed by them in May 
1949. The Special Court was constituted and the 
Special Judge was appointed in A: t 1949 and the 
&ooused were directed to be tried by the Special 
Judge in August, 1949. The Special Judge framed 
the ch: against the accused on January 13, 
1950, and the depositions of some witnesses were 
taken before the Constitution came into force on 
January 26, 1960. The trial prooeeded till Febru- 
ary 23, 1950, and on March 13, 1950, the Special 
Ju convicted the acoused and sentenced them 
to death, to transportation for hfe and to various: 
terms of imprisonment. On the question whether 
the continuation of the special procedure prescribed 
by the Bombay Public Seourity Measures Act, 1947, 
after the Constitution came into force amounted 
to discrimination and, therefore, offends eagainst 
the newly acquired fundamental mght of the accus- 
ed, of equal protection of law guaranteed by art. 
14 of the Constitution :— 

Held, that m the present case the disorimination 
continued after the Constitution came into force 
and such continuation of the application of the 
discriminatory procedure to the accused’s cases 
after the date of the Constitution constituted a 
breach of their fundamental right guaranteed by art. 
14, and being inconsistent with the provisions of 
that article, the special procedure ame void 
under art. 13, and as there was no vested right or 
liability in matters of procedure, the accused were 
entitled to be tried according to the ordinary 
procedure after the date of the Constitution, and 

that, therefore, the continuation of the trial of the . 
acoused after the date of the Constitution according 
to the discriminatory procedure resulting in their 
conviction and sentence could not be supported 
and the convictions and sentences should set 
aside. 

LaomwANDAS v. B'BAv STATE. 

54 Bom.L.R.854 (S.C.) 
— —— 8. 13. See BowBAY PUBLIO SrzouRITY 
MaAsumES Act, 1947, 8. 12. 
54 Bom.L.R.854 (S.C.) 


—— S. 18, See BowBay PUBLIO BxcunITY 
MaAsunES Aor, 1947, 8.12. 


54 Bom.L.R.854 (8.C.) 


BOMBAY PROHIBITION ACT (Bom. XXV of 
1949), S. 66(b)—M ere drinking of liquor whether an 
offence under Act ——Whether consuming liquor means 
drinking liquor—fProof by prosecution that accused 
hae drunk liquor without permit—Defence by accused 
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. 
BOMBAY PROHIBITION AOT, S. 66—(Conid.) 


that liquor drunk was not prohibited liquor—Burden 
of proof. : : : 

"Mere of liquor" is made punishable 
under s. 66 (b) of the Bombay Prohibition Aot, 
1949. 

There is nothing in the language of s. 66 (b) of the 
Bombay Prohibition Act or in the language of 
any other section in the Act to suggest that tho term 
“egnsume”’ is used in the Act in the sense of use for 
commercial purposes or uge on a large scale. Under 
8. 66 (b) an individual who consumes liquor on any 
scale whatever, small or large, without a permit, 
license, pasa, oto., is liable to be punished. 

All that the prosecution has to prove for bringing 
home a charge under s. 66 (b) of the Act to an 
accused person is that he has drunk liquor in 
contravention of a permit, pass, license or authori- 
sation. Once that burden is discharged by the 
prosecution, i.e., once it is proved by the proseeu- 
tion that & person has drunk or consumed liquor 
without permut, it is for that person to show that 
the liquor drunk by him was not prohibited liquor, 
but was alcohol or liquor which he is permitted by 
law to take, e.g., medicated alcohol. The prosecu- 
tion is not to discharge the burden of the accused, 
and if in answer to a charge of iare liquor 
without a permit the accused suggests that the 
liquor which was drunk by him was not liquor in & 
pu form or was alcohol in a medicated form, 


e must show it. 
Ranerao BALA v. STATE. 54 Bom.L.R.325. 


— ———8. 84. Ses BOMBAY PROHIBITION AOT, 
1949, S. 66 (b). 


54 Bom.L.R.325. 
—— — S. 85. See Bompay PROHIBITION AOT, 
1949, Sa Gp (5). 54 Bom.L.R.235. 


BOMBAY PROVINCIAL MUNICIPAL CORPO- 
RATIONS ACT (Bom. LIX of 1949) S. 406 
(1), 490, 434 (1), 437, 411, App. IV, cl. 4 (2), (4)— 
Bombay Municipal Boroughs Act (Bom. XVIII of 
1926), Sec. 110-—-Bombay General Olauses Act 
(Bom. I of 1904)—4 ppeal by assesses under s. 110 
of Act of 1925 pending before Osiy Magistrate, 
Poona, when Act of 1949 came into force— Whether 
City Magisirate has jurisdiction to hear appeal. — 

An appeal under s. 110 of the Bombay Municipal 
Boroughs Act, 1925, made by the assessee to the 
City Magistrate, Poona, was pending when the 
Bombay Provincial Municipal Corporations Act, 
1949, came into force, which repealed the previous 
Act. On the question whether under s. 406 of the 
Bombay Provincial Municipal Corporations Act, 
the rate ceased to have jurisdiction, to hear 
the appeal and the Small Cause Court Judge be- 
came a competent appellate tribunal :— » 

Held, that as the Bombay Provincial Municipal 
Corporations Act had repealed the Bombay 
Municipal Boroughs Act, under the Bombay General 
Clauses Act, 1904, the appeal ing before the 
Magistrate was not affected by the new Act, and 
the Magistrate, therefore, had jurisdiction to hear 
and dispose of the appeal. 

Pamoz TARAPORAWALLA t. Poona Mox. Conr. 
54 Bom.L.R.233, 


S. 411. See BOMBAY PROVINCIAL MUNIOL- 


PAL CogeonATIONS AOT, 8. 406 (1). 
54 Bom.L.R.233. 


-—— —$8. 434(1). See BOMBAY Provinoran MUNI- 


orPAL ComromATIONB Act, 1949, S. 406 (7). 
54 Bom.L.R.233, 
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BOMBAY PROVINCIAL MUNICIPAL CORPO. 
RATIONS AOT, 8. 437. Ses BOMBAY PROVINCIAL 


MUNICIPAL CORPORATIONS Act, 1940, S. 406 (7). 
54 Bom.L.R.233. 


—— S. 490. Ses BOMBAY PROVINOLAL MUNIOL- 
PAL Corporations AOT, 1949, 8. 406 (1). 
: 54 Bom.L.R.233. 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (Bom. LVII 
of 1947), S. 4 (1)}—Oonstitution of India, art. 14— 

wpresswn “the Government" in s. 4 (1) whether in- 
cludes Central Government —Whether premises re- 
Jerred to in s. 4 (1) must be premises of which tenancy ` 
created by the Governmenti—Act whether offends 
against art. 14. 

Tn s. 4 (Z) of the Bombay Rents, Hotel and 
Lodging House Rates Control Aot, 1947, the ex- 
pression “the Government” includes both the 
Central Government and the State Government. 

The first part of s. 4 (1) of the Bombay Rents, 
Hotel and Lodging House Rates Control Aot, 1947, 
is sufficiently wide to apply to any premises belong- 
ing to the Government and it does not require as & 
condition that the premises referred to in s. 4 (1) 
of the Act must be premises in respect of which ten- 
nancy has been created by Government. 

What this principle [7th principle enunciated by 
Fazl Ah J., in State of Bombay v. F. N. Balsara, 
52 Bom. L. R. 982 [emphasises is that there must 
be & reasonable and just relation to the object 
sought by the Legislature to be attained in the 
legislation, and that the classrfication must not be 
without any relationship to that object whatsoever. 
This principle does not lay down that the relation- 
ship must be such that it must necessarily advance 
the object of the legislation quae the claas exempted 
from its operation. 

In exempting Government from the operation 
of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, the Legislature has not 
created a class of which it could be said that it has 


‘no rational connection with the object the Legisla- 


ture wanted to achieve by the Act and, hence the 
classification is not unreasonable and the Act, 
therefore, does not offend against art. 14 of the 
Constitution of India. 

Rampratas v. Dom. or Inpa. 54 Bom.L.R.927. 


— S. 12. See Bowsav Rents, Horm, AND 
LopaxG Hovsm Rates Conrron Aor, 1947, 
8. 28. 54 Bom.L.R.505. 


‘Bombay Rents, Hotel and and Lodging 
House Rates Control (Amendment) Act (Bom. III 
of 1949), Sec. 18, proviso—Sutt for ejectment filed 
before coming into operation of Act— Tenant whether 
under 8. 12 (3)—Whether s. 12 (8) 
retrospective-—“Sutis and proceedings" in a. 60 
whether include appeals and execution proceed- 
ings— Whether proviso to s. 13 of amending Act 
excludes consideration of plea that particular section 
of Act improperly applied—Construction of statute— 
ords in statute yielding oniy one meaning not 
consistent with object of Legsslature. 

A tenant who has been sued in ejeotment by his 
landlord before the Bombay Rente, Hotel and , 
Lodging House Rates Control Act, 1947, came 
into force is not entitled to the protection of a. 12 
(3) of the Aot. 

Sub-sections (2) and (3) of s. 12 of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Act, 1947, are prospective and cannot apply to 
suite filed before the Act came into force. 





952.] 


BOMBAY RENTS, HOTEL AND LODGING 
MOUSE RATES CONTROL ACT, S. 12—(Contd.) 


The words “suits and proceedings" in s. 50 of the 
Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, mclude appeals and execution 
5roceedi and, therefore, the proviso to s. 13 of 
the Bombay Rents, Hotel and Lodging House 
Rates Control (Amendmnent) Act, 1949, would apply 
Ko the decrees passed in appeals as much as to the 
Jeorees passed 1n the suits, 
BHAGWANT v. RAMOHANDRA. 4 Bom.L.R.833.5 
—S. 13 (1) (g), Huplanation (8) —Conatttution. 
of India, arts. 14, 19 (1) (£)—Whether Explanation 
(a) creates unreasonable discrimination against 
particular class of landlords—Eaplanation (a) whether 
ultra vires of Constitutton —Parli pro- 
ceedings — Whether Court can refer to such proceedings 
to determine circumstances under which a law was 
passed and reasons which necessitated it. 

Explanation (a) tos. 13 (1)(g)of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, is not ulira vires of the Constitution of India. 

Whether the Explanation falls under art. 14 
or art. 19 (1)(f) of the Constitution, the result is that 
the discrimination created by it between landlords 


who purchased property prior to Janu 1, 1947, 
and landlords who purchased property r Janu- 
ary 1, 1047, was introduced by the islature in 


the Interest of the general public and, therefore, it 
does not contravene any of the articles in Part ITI 
of the Constitution. 

RUBEN (A.8.) v. NARAYAN. 54 Bom.L.R.950. 


——S. 19—Erpression “relinguishment of his 
tenancy" in s. 19 (1), whether covers case of assign- 
ment of tenancy— Whether relinquishment of tenancy 
4valent io surrender by tenant of his rights— 
tinction between assignment and relinquishment. 

In s. 19 (1) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, the 
expression “the relinquishment of his tenancy of any 
premises" by a tenant does not cover the case of an 
assignment of the tenanoy. 

Section 19 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act does not speak 
of relinquishment or giving up of ion in 
general terms. The relinquishment of a tenancy 
is equivalent to surrender by the lessee or tenant of 
his rights as such. 

Quaere : Whether abandonment of a tenancy 
would come within the meaning of relinquishment. 

Under the Bombay Rents, Hotel and Lodging 
House Rates Control Act, an assignment of the 
lease or transfer in any other manner by a tenant ia 
not made an offence. The Aot merely says that 
it is not a lawful transaction. 


The accused handed over vacant posseasion of 
the flat occupied by him to the complainant on 
his receiving & sum of money from the complainant. 
In his letter handing ion to the complainant 
the accused stated: "I....hereby hand over 
vacant possession of my flat... to [complainant]... 
and that I have no claim whatsoever over this flat 
and [complainant] will pay the rent directly to the 

_landlord.” The accused was prosecuted and convict- 

ed for an offence under s. 19 (2) of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Aot, 1947 :— 


Held, that the acoused's letter handing over 
vacant poesession of the flat to the complainant 
constituted an assignment of the tenancy, and as 


GENERAL INDEX. 
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BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT, 8.19—(Conid.) 


there was no “relinquishment” within the meani 
of s. 19 (1) of the Aot, the conviction of the aane 
under g. 19 (2) could not be sustained. 
W. H. Kune v. Ree. ox INDIA. 

54 Bom.L.R.435 (S.C.) 
— S. 24— Landlord cutting off essential supply 
or service—Oriminal complaint filed by ienant— 
Whether necessary for tenant to approach civil Court 
for restoration of such supply or service before filing 
complaint. 

Section 24 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. does not 
make it obligatory on & tenant to approach a civil 
Court for the restoration of any essential supply 
or service before filing & criminal complaint under 
8. 24 (4) of the Act for outting off or witholding 
the essential supply or service. 

Srare v. Hası Monowzp. 54 Bom.L.R.426 


— — B. 28-—Franafer of Property Act (IV of 1882), 
Secs. III, 108 (q)-—Suit by landlord for ejectment 
of tenant—-Agreement not to eject provided tenant 
gave facílstves to repair premises and gave up pre- 
mises ocoupied for other premises—Sutt by landlord 
in High Court to enforce terms of agreement— 
Reliefs claimed for specific performance of agreement, 
for mandatory injunction to vacate premises occupied 
and sceupy portion alloted under agreement and for 
damages-——Prayer for mandatory injunction whether 
sustainable—-Whether High Court has jurisdiction 
to try suit. 

The plaintiff, who owned certain property, gave 
& notice to quit to defendants, who were their 
tenants. This was followed up by the plaintiffs 
instituting ejectment proceedings inst, the 
defendants. During the Tendency of tho Proceed- 
ings an agreement was arrived at between the 
plaintiffs and defendants whereby (1) the defendants 
were to give all reasonable facilities to the plaintiffs 
to remodel and repair the property, (2) the plaintiffs 
were not to eject the defendants on the ground that 
the property was requi for remodelling and 
repairing and (8) that the defendants would have 
to give up the premises which they occupied in 
substitution of other premises which they would be 
given. 

In a suit filed by the plaintiffs in the High Court 
against the defendants to carry out the terms of the 
agreement, the reliefs claimed were that the defend- 
ants may be ordered and decreed specifically to 
perform the ment and for & mandatory in- 
Junction upon the defendants to vacate the premises 
in their occupation and to occupy the portions 
allotted to them under the terms of the ment, 
and in addition to or substitution of the above 
reliefs a decree by way of damages in a certain sum. 
The defendants contended that the suit was nob 
maintainable in the High Court under s. 28 of the 
Bombay Rents, Hotel and Lodging House Rates 
Control Aot, 1947 :— 


Held, (1) that as far as the prayer for mandator 
injunotion was concerned, it was not well conceived, 
and that the plaintiffs could only maintain a suit 
for specific performance provided they showed 
their readiness and willingness to carry out their 
part of the agreement; and 

(2) that the suit waa not a suit between a land- 
lord and a tenant relating to the recovery of pos- 
session of premises but waa a suit for specific 
performance, and, therefore, a, 28 of the Bombay 


joi? 


BOMBAY RENTS, HOTEL AND LODING 
HOUSE RENTS CONTROL ACT, S. 28—(Conid.) 


Rents, Hotel and Lodging House Rates Control 
Aot, 1047, was not applicable to it, and the 
High Court had jurisdiction to try it. 
ection 28 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, applies 
only to those suits between a landlord and a 
tenant where o landlord has become entitled 
to possession or recovery of the premises demised. 
Ünder the Transfer of Property Aot, 1882, a 
landlord becomes entitled to possession when there 
is a determunation of tenancy. A tenancy can be 
determined in any of the modes laid down in s. 111, 
and once the tenancy is determined, under s. 108 
(q) the lessee is bound to put the lessor into posses- 
sion of the property. It 18 only on the determi- 
nation of the lease or the tenancy that the landlord 
becomes entitled to the possession of the property, 
and when he has so become entitled to possession, 
if he files a suit for a decree for possession, then s. 28 
of the Bombay Rents, Hotel and T ing House 
Rates Control Act, 1947, apphes and such a suit 
can only be filed in the Small Causes Court. 
RAGHUBM NARAYAN v. FERNANDEZ. 
54 Bom.L.R.505. 
The words “suits and proceedings” in s. 50 of the 
Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, include appeals and execution 
proceedings and, therefore, the proviso to s. 13 
of the Bombay Rents, Hotel and Lodging House 
Rates Control (Amendment) Act, 1949, would 
apply to the decrees passed in appeals as much as to 
the decrees passed in the suits. 
BHAGWANT t. RAMCHANDRA. 54 Bom.L.R.833. 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL (AMENDMENT) 
ACT (Bom. ITI of 1949), S. 13 (prov.). 

The proviso to s. 13 of the Bombay Rents, 
Hotel and Lodging House Rates Control (Amend- 
ment) Act, 1949, does not exclude the consideration 
of the plea that a partioular seotion of the Act 
haa been improperly applied. 

BuAGWANT v. RAMOHANDRA. 54 Bom.L.R.833. 


BOMBAY REVENUE JURISDICTION ACT 
(Bom. X of 1876), S. 4—Governmeni's act $n relation 
to saranjam lands held ultra vires——Claém im- 
pugning validity of such act whether barred— Whether 
a declaratory relief sought against Government 
a “claim agasnst Government’ —Sut for declaration 

inst Government and defendants—Sutt against 
Government barred—Plasnisff insisting on retaming 
Government as party to suiti—Olaim against defend- 
ants whether can be separated from claim against 
Government. 

Under s. 4 (a) of the Bombay Revenue Jurisdic- 
tion Act, 1876, no question about an authorised 
act of Government arises as it does under s. 4 (b) 
of the Act. If, therefore, the Government’s act in 
relation to lands held as saranjam is held ultra vires, 
a claim impugning the validity of such an act would 
fall within the scope of the exclusion in s. 4 (a) 
of the Act, provided 1t relates to such land. 

Where the only relief sought against Government 
is a declaration, s. 4 of the Bombay Revenue 
Jurisdiction Act, 1876,18 attracted,las that amounts 
to a "olaeim against Government.” 

The plaintiff filled a suit against defendants and 
Government for a declaration that he alone had the 
sole right to the rights and privileges ap ini 
to the post of a sole saramyjamdar. In his plamt 
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BOMBAY REVENUE JURISDICTION ACT, 
S. 4—(Contd.) 


the plaintiff challenged the power of Government to 
deprive him of his rights and explained that, 
therefore, the defendants were not entitled to any t 
of the rights and privileges of the saranjamdar. 
The plamtiff insisted on retaining Government as a 
party in the suit and contended that the claim 
against Government could be dismissed but het 
should be given the reliefs claimed against tho 
defendants :— 

Held, that the suit was not one in which the rights 
claimed against the defendants could be divorced 
from the claim against Government and considered 
separately, and, 

that, as the suit was barred under s. 4(a) of the 
Bombay Revenue Jurisdiction Act, 1876, the 
jurisdiction of the Court was ousted. 

HUJANGRAO v. MALOJIRAO. 

54 Bom.L.R.439 (S.C.) 


BOMBAY SECURITIES CONTRACT CONTROL 
ACT (Bom. VIII of 1925) S. 5—Native Share d: 
Stock Brokers’ Association, Bombay, Rule 359— 
Broker authorised by constituent to enter into transac- 
tion $n accordance with rules of Assoctation— 
Contract held void by High Oourt under Act—Contract 
whether merely void or unlawftl —Whether. broker 
entitled to indemnity from conststuent. 

A constituent authorised his broker to enter 
into certain share transactions in accordance with 
the rules made by the Native Share & Stock Brokers’ 
Association, Bombay. Subsequently by virtue 
of a decision of a division bench of the High Court 
these contracts were held to be void under the 
Bombay Securities Contract Control Aot, 1926. 
On the question whether the broker was entitled to an. 
indemnity from his constituent :— 

Held, that although the contracts were void, 
they were not unlawful under the Act and the broker 
was, therefore, entitled to be indemnified ; and 

Held, further, that in any cage in which a broker 
could prove that he had m fact paid any amounts 
to & thi arty on behalf of the constituent, he 
waa entitled to be indemnified by the constituent. 
Kantian v. RANOHHODDAS. 

54 Bom.L.R.786 (O.C.J.) 


——S. 6. See BowBav SECURITIES Conrracr 
CONTROL Aot, 1925, 8. 5. 
54 Bom.L.R.786 (O.C.J.) 


BOMBAY SHOPS AND ESTABLISHMENTS 
AOT (Bom LXXIX of 1948), S. 2 (15). 
See BOMBAY SHOPS AND EBTABLISHMENTS Act, 
1948, 8. 18 (1). 54 Bom.L.R.151. 
————B8. 18 (1)—BHombay Municipal Boroughs 
Act (Bom. XVIII of 1925), Sees. 9, 80. (2), 34, 44— 
Sanction to prosecute given by Ohief Officer of Mumet- 
pality or local — Validity of sanction. 

The accused who owned a shop in Surat City 
was convicted for an offence under s. 18 (1) of the 
Bombay Shops and Establishments Aot, 1048. 
Sanction to prosecute the accused was granted not 
by the Surat Municipality which was the local 
authority but by its Chief Officer. On the question 
of the validity of the sanction under s. of the 


, Aot :— 


Held, that s. 60 of the Act didnot empower the 
Chief Officer to grant such sanction, that there was 
no valid sanction for the prosecution of the accused 
and, that, therefore, the conviction should be set 
aside. 

OnmANLAL v. Sonar Bor. Mon. 
54 Bom,L.R.151, 


i 


1952.] 


BOMBAY SHOPS AND ESTABLISHMENTS 
ACT, §. 60. See BOMBAY SHOPS AND ESTABLISH- 
niente Act, 1948, S. 18 (1). 54 Bom.L.R.151. 


BOMBAY TENANCY ACT (Bom. XXIX of 
1939), S. 4 (1), proviso—Landlord terminating ten- 
ancy— Tenant continuing to hold land after notice— 
Sutt by landlord for ejectment filed before application 
of Act to district where land situated. —W hether 3. 4 
(1) retrospective in effect-—-Bombay Land Revenue 
Code (Bom. V of 1879), Sec. 84. 


The plaintiff on November 13, 1944, gave a 
notice to the tenant-defendant terminating his 
tenancy under s. 84 of the Bombay Land Revenue 
Code, 1879. The defendant contmued to hold the 
land notwithstanding the notice. He had been 
cultivating the land personally contmuously for a 
period of not less than six years immediately pre- 
ceding April 1, 1944. The plaintiff filed a suit 
against the defendant on November 14, 1945, 
to recover possession of the land. The defendant 
snier alia contended that he was & protected tenant 
under the Bombay Tenancy Act, 1939, which was 
made applicable to the district where the land 
was situated in April 1946. The plaintiff contend- 
ed that the provisions of the Bombay Tenancy Act 
had no retrospective application and that as the 
defendant had already ceased to be a tenant with 
effect from March 31, 1945, and as the suit had 
been filed before the application of the Bombay 
csl Act to the district where the land was 
situated, the defendant was not protected by the 
Aot s 


Held, that s. 4 (1) of the Bombay Tenanoy Act, 
1989, had ret: tive effect and, therefore, 
the defendant was entitled to the protection of the 
Act. 


Under s. 4 (1) of the Bombay Tenancy Act, 1939, 
even though a person who has held a land ‘and cul. 
tivated it personally continuously for a period of not 
less than six years immediately p ing April I, 
1944, may have ceased to be in possession of the land 
any time after April 1, 1944, and before the comi 
into force of the Áctin a particular district, he woul 
be entitled to the protection of the Act and would 
be deemed a protected tenant. 
DIGAMBAR v. VITHOBA. 
BRIBE, receiving of gratification by way of trap. 
See ACCOMPLICE ÉVIDENOE. B4 Bom.L.R.153, 
CERTIORARI, WRIT or. 

When the High Court issues the high prerogative 
writ of certiorari, it directs the judicial Tribunal 
against which it is acting to transmut its record to 
the Court, and if necessary to quash the order which 
the Tribunal has passed. In issumg the writ the 
Court is not acting as a Court of appeal. It 1s 
exercising supervisory powers conferred upon 1t, 
and those powers are exercised by means of issuing 
hi But the power and jurisdic- 


54 Bom.L.R.236. 


igh prerogative writs. 
tion of the Court is limited. The power which the 
Court of appeal has to remand a matter back to the 
lower Court cannot be exercised by the High Court 
when it is called upon to issue a writ of certiorari. 
The Court is only concerned with the question as to 
whether the Tribunal exercising judicial functions 
has or has not acted without jurisdiction or whether 
in the exercise of 1t jurisdiction it has contravened 
the principles of natural justice. If it has acted 
without jurisdiction or if it has contravened the 
principles of natural justice, then the jurisdiction 
of this Court is to quash the order passed without 
jurisdiotion or in contravention of the principles of 
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CERTIORARI,—(Contd.) 
natural justice. There the power of the High 
Court stops. It has no power to go furthe? and to 
direct the Tribunal to hear the matter again or to 
deal with that matter in a manner directed by the 
High Court. It would be left to the Tribunal 
whether to hear the matter again or not. But 
that is a matter on which the High Court cannot 
give any direction. 
ManoxEgD Usman v. LAB. APP. TRIB. 
54 Bom.L.R.513 (O.C..&) 

‘There was a dispute regarding wrongful dis- 
mussal between the Meiras Electric Lie Co., 
Ltd., and one of 1ts employees which was referred by 
the Madras Government to the Labour Tribunal of 
Madras. The Labour Tribunal ordered reinstate- 
ment of the employee. On appeal, the Labour 
Appellate Tribunal, whose office was situated in 
Bombay, allowed the appeal and the employee 
thereupon filed a petition for a writ of certsoraré 
in the Bombay High Court to quash the order of the 
Labour Appellate Tribunal which was granted by 
that Court. On the question whether the mere 
fact that the Labour Appellate Tribunal had its 
office in Bombay was cient to confer jurisdia- 
tion upon the Bombay High Court to issue à writ 
of certiorari :— 

Held, that m the matter of the issue of a high 
prerogative writ of certiorars jurisdiction wes a 
matter of substance and not of form, and that 
accordingly as the subject-matter of the dispute 
and the parties to the dispute were not within the 
jurisdiction of the Bombay High Court and as the 
Labour Tribunal of Madras was also not subject to 
its jurisdiction either under art. 226 or under art. 
227 of the Constitution of India, tho mere fact that 
the final Court of appeal had its office situated 
withm its jurisdiction did not confer jweiühotion 
upon the Bombay High Court to issue a writ of 
certiorari to correct the order made by the Labour 
Appellate Tribunal, which could only be issued by 
the Madras High Court. 

Mapras Erro. Tram. Co. v. RANGNATHAN. 
54 Bom.L.R.552 (O.C.J.) 
CHARITABLE PURPOSE, what ts. 

Rehef of the poor by itself would not be & chari- 
table object unless it involved an object of general 
public utihty within the definition of “ chamtable 
purpose " in the Indian Income-tax Act, 1922. 

ief of poverty when that relief is restricted to 
members of the settlor’s or donor’s family cannot 
be & charitable object which is of general public 
utility. If the intention waa olearly to benefit 
the public generally and mordentally or mdirectly 
the members of the family of the settlor were also 
benefited, then a view may be taken that the settle- 
ment was for a charitable purpose; but in a case 
in which the primary purpose of the settlor is to 
benefit the members of his family and remotely 
and indirectly to benefit the general public, then 
ib cannot be stated that the settlement is for a 
charitable purpose within the meaning of the 
Indian Income-tax Act. 
TaosTEES OF G. G. TRUST. v. Come I. T. 
54 Bom.L.R.178. 
OHIEF OFFICER OF MUNICIPALITY, power 
of, to grant sanction to prosecute. See BOMBAY 
SHoP8 AND ESTABLISHMENTS Act. 1948, 8. P 
54 Bom.L.R.151. 
CIVIL PROCEDURE CODE (Act V of 1908), 
S. 10— Letters Patent, cl. 15—Sutt filed in Calcutta 
High Court against defendant —Defendant moving 
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* 
CIVIL PROCEDURE CODE, S. 10—(Conéd.) 


Bombay, High Court for stay of Caloutia suit—Order 
made under s. 161, refusing stay, whether appealable— 
Requisttes for applicability of s. 10— Matter in isaus 
in suis w should be directly and substanti 
the same—Order under 5. 10 refusing stay of sus 
whether appealable. 

An order made under s. 151 of the Civil Procedure 
Code, 1908, refusing to reatrain the defendant by 
an order and injunction from proceeding with his 
sft in the Caloutta High Court, is not a “ judgment” 
within the meani ol. 15 of the Letters Patent, 
and no appeal lies from such an order. 

Section 10 of the Civil Procedure Code, 1908, 
does not contemplate an identity of issues between 
the two suits, nor does it require that the matter 
in issue in the two suite should be entirely the same 
or identioal. What the seotion requires is that the 
matter in issue in the two suits should be directly 
and substantially the same, and proper effect must 
be given to the used by the Legislature 
in s. 10 that the identity required is a substantial 
identity. There must be an identity of the subject 
matter and the fleld of controversy between the 

ies in the two suite must also be the same, but 
the identity contemplated and the field of contro- 
versy contemplated should not be identical and 
the same in every particular, but the identity and 
the field of controversy must be substantially the 
same. 

The a ta filed a suit against the respondents 
in the Calcutta High Court on & contract for a 
sale by them of 1898 tyres to the respondents. 
They contended that these tyres were Bocordi 
to certain specifications, that the respondenta faile 
to take delivery of these tyres and that, therefore, 
they filed the suit for damages for non-acceptance. 
Subseflidhtly the respondents sued the appellants, 
in the Bombay High Court, on the same contract, 
contending that under the contract they had 
contracted to purchase only 1600 tyres, that these 
tyres were not accordmg to specifications but they 
were according to certain contract quality and 
that the tyres that were delivered were not according 
to contract quality. The respondents, therefore, 
asked, for a refund of the price they had pad for 
tyres which were not according to contract quality 
and for damages for non-delivery. On the question 
whether the matter in issue in the Bombay suit 
was directly and substantially in issue in the 
previously instituted Calcutta suit and the Bombay 
suit should, therefore, be stayed under s. 10 of 
the Civil Procedure Code, 1908 :— 

Held, that the real subject-matter of the suit 
end the field of controversy between the parties 
was, what was the contract which was entered into 
between the parties and what were the terms of 
that contract; 

that if the Caleutta High Court in the previously 
instituted suit were to decide that the contract 
was either as the appellants pleaded or as the 
respondente pleaded, that decision would operate 
as res judicata in the Bombay suit which would 
effectively be put an end to; and 

that, refore, 8. 10 of the Civil Procedure Code 
applied and the Bombay suit would be stayed 
Until the hearing and final disposal of the Caloutta 
suit. 

An order under 8. 10 of the Civil Procedure Code, 
1908, is not an order dealing with procedure; 
it is an order deal with the jurisdiction of the 
Court. It is a mandatory provision and the suit 
cannot go on if it is stayed and, therefore, the 


THE BOMBAY LAW REPORTER. 


[vor. niv. 


CIVIL PROCEDURE CODE, 8. 10—(Contd.) 


decision under s. 10 must affect the jurisdiction 
of the Court one way or the other, and is a decision 
which affects the rights of parties. Therefore an 
order passed under s. 10 of the Code refusing the 
stay of a suit affects the rights of parties to the 
suit and is appealable. 
Jat Hino Inon Marr vo. TULSIRAM. 

54 Bom.L.R.844 (O.C.J.) 


S. 47. 

Section 47 of the Civil Procedure Code, 1908, 
should be construed liberally. The words ''all 
questions arising " used in the section do not mean. 
only such questions as are actually raised in the 
execution proceedings, but mean all questions 
which could properly arise or which could properly 
have been raised in the execution pr i 
between the parties to the suit or their re- 
presentatives. 

Section 47 of the Civil Prooedute Code applies 
to a suit between a judgment-debtor and an auction 
purchaser, if the question raised in the suit is one 
which relates to or affects the parties to the suit 
in which the decree was passed. 

Lagay MorrRAM v. RADHABAI. 
54 Bom.L.R.483. 


——-8. 73. See Orv PRoogpugS Copz, 1908, 
O. XXI, r. 52. 54 Bom.L.R.72. 


Distribution of assets between decree-holders— 
Decree against 7 debtor sought to be executed 
arier his death against his legal representatives— 

ecree against legal representatives of j 
debtor tn suit fied against judgment-debtor sn his 
üfetime— Decree against legal representatives of 
; bior in suit filed against judgment-debtor 

ter his death——Whether such decrees '* passed against 

samejudgment-debtor "—Oonstruction. 

A decree passed against the judgment-debtor and 
sought to be executed against his legal representa- 
tives after his death and another decree obtained 
against the judgment-debtor’s legal representatives 
in a guit filed against the judgment-debtor during 
lus life-time but continued against his legal re- 

resentatives after his death, can be said to have 
been passed against the same judgment-debtor 
within the meaning of s. 73 of the Civil Procedure 
Code, 1908. 

A decree passed against the judgment-debtor 
and sought to be executed against his legal represen- 
tatives after his death and another deoree passed 
against the legal representative of the judgment- 
debtor, oan be said to have been passed against 
the same ju ent-debtor within the meaning 
of s. 73 of the Civil Procedure Code, 1908. 

The ression “‘the same judgment-debtor ” 
in 8. 78 of the Civil Procedure Code must be con- 
strued in ita own context, and when the context 
deals with the realisation of the assets and when 
judgment-creditors are more concerned with the 
assete they realise for the purposes of satisfying 
the decree than with the identity of the judgm 








ent- 
debtor, it is clear that the Legislature did not 
intend that the expression ''the same judgment. 
debtor " should be construed in a strictly technical 


sense. 
DowDAPPA V. ANNASI. 54 Bom.L.R.811 (F.B.) 


————8. 86—Suit against firm one of whose 
partners Ruler of former Indian State—Consent of 
Central Government to filing of suit not obtained— 
Maintainability of suit. 

The plaintiffs filed a suit against a firm, ono of 
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CIVIL PROCEDURE CODE, S. 86—(Contd.) 


the partners of which was alleged to be a Ruler 
of a former Indian State, who was re ised as 
such by the President for the purposes of Constitu- 
tion. The suit was resisted on the ground that 
as the consent of the Central Government waa 
not obtained under s. 86 of the Civil Procedure 
Code, 1908, the suit did not lie. The plaintiffs 
contended that (1) inasmuch as the firm was sued 
under O. XXX, Civil Procedure Code, and not the 
Ruler, s. 86 was not applicable, and (2) that as 
the Ruler was sued in respect of a private transaction 
be could not be allowed to claim any personal 
privilege under a. 86 :— 

Held, (1) that a suit filed under O. XXX, Civil 
Procedure Code, is a suit filed against the persons 
who constitute the partnership, and hence the 
Ruler being & partner of the firm, the mandatory 

rovisions of s. 86 were contravened. as the plaintiffs 
by suing the firm were suing the Ruler ; and 

(2) that s. 86, Civil Procedure Code, confers 
a personal privilege upon every Ruler of a former 
Indian State, and therefore the Ruler was entitled 
to the privilege conferred upon him under s. 86, 
although the suit related to a private transaction 
of the Ruler. 

Durerar & Co. v. PoxaAgpas. 54 Bom.L.R.313. 


—————B. 87 B. See Civil Procedure Code, 1908, 
8. 88. 54 Bom.L.R.313. 


m 92—8Swii against defendant, as trustee 
of publio trust, on ground of breach of trust—Defen- 
dani's denial of existence of public trust and of Ms 
misconduct—Appeal Court giving declaration that 
properties in sust public trust—Trial and appeal 
Court's finding that allegation of breach of trust not 
made out——Whether Court could give plaints 
declaration about existence of public trust and ma 
té part of decres. 

A suit under s. 92 of the Civil Procedure Code, 
1908, is a suit of a special nature which presupposes 
the existence of a publio trust of a religious or 
charitable character. Such suit can proceed only 
on the allegation that there ig a breach of trust 
or that directions from the Court are necessary 
for the administration thereof, and it must pray 
for one or other of the reliefs that are ppectticaly 
mentioned in the section. It is only when these 
conditions are fulfilled that the suit has got to be 
brought in conformity with the provisions of 
8. 92. A suit for a declaration that certain 

ropert apperbains to æ religious trust may lie 
Pi er the PP era] law, but pankek the iope 
of s. 92. en, therefore, the defendant denies 
tho existence of a trust, a declaration that the trust 
does exist might be made as ancillary to the main 
rehef claimed under the section if tne plaintiff 
is held entitled to it; but when the case of the 
plaintiff fails for want of a cause of action, there 
is no warrant for giving him a declaratory relief 
under the provisions of s. 92. The finding as to 
the existence of & public trust in such circumstances 
would be no more than an obtter dictum and 
cannot constitute the final decision in the suit. 

In e suit filed under s. 92, Civil Procedure Code, 
1908, the prayers in the plaint «nier alto were 
as follows:—' (1) The properties desoribed in 
the schedule to the plaint as well as other propertiea 
under the management of the defendant be declared 
to be religious and cheritable trust properties. .. .; 
(2) the defendant be removed from the gadi and 
possession of the properties and a suitable successor 
appointed in his placo; (3) that defendant be 
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called upon to render accounts for the period of 
his management; and (4) a scheme might be 
framed for proper management of the institution. ” 
The trial on a preliminary issue held that 
the properties in suit were not publie charitable 
roperties and dismissed the suit. On appeal the 
igh Court gave a declaration that the properties 
were public, religious and charitable properties, 
and remanded the case to the trial Court in order 
that it might be disposed of on its merits. ‘he 
trial Court on remand held that the allegations 
of misconduct and breach of trust made by the 
laintiffs were not proved and dismissed the suit. 
is decision of the trial Court was affirmed by 
the High Court on appeal :— 

Held, that after the decision arrived at 
concurrently, by both the Courts below on the 
merits of the case, it was beyond the scope of a 
suit framed under s. 92, Civil Procedure Code, 
to give the plaintiffs the bare declaration and make 
it a part of the decree, although the suit iteelf 
was diamissed; and 

that the finding of the High Court sbout the 
existence of a public trust was wholly inconsequen- 
tial, and as it was unconnected with the grounds 
upon which the ease was actually disposed of, it 
could not be made a part of the decree or the final 
order 1n the shape of a declaratory relief in favour 
of the plaintiffs. 3 
PRAGDABSJI v. ISHWARLALBHAI. 

54 Bom.L.R.540 (8.C.) 


— ——8. 110— Constituison of India, art. 133(1)-— 
Sut filed prior to coming into force of Constitution — 
Value of subject matter of sutt between Re. 11,000 and 
Es. 13,000—Whether appeal lies to Supreme Court 
$n respect of such suw. e 

In all matters where there was a right of appeal 
under s. 110 of the Civil Procedure Code, 1908, that 
right continues in respect of all suits filed prior 
to the coming into force of the Constitution of 
India. Therefore an appeal lies to the Supreme 
Court in r t of & suit filed prior to the coming 
into force of the Constitution m which the value 
of the subject matter was over Rs. 10,000 and 
under Rs. 20,000 both at the time of the filing of 
the suit and also at the time of the passing of the 


decree in appeal. 
DAJISAHEB 0, SHANEARBAO. 54 Bom.L.R.281. 
— ——S. 1B5l—Oourtfes Act (VII of 1870;—~ 


Appeal to High Oourt compromised —Appellants' 
application for refund of court fese paid on appeal .— 
Whether High Court has enherent jurisdiction to 
order such refund. ° 

A Court has no power under s, 181 of the Civil 
Procedure Code to circumvent the provisions of 
law. If the Legislature has cast a particular 
obligation upon a citizen, it is not open to the 
Court under s. 151 to exonerate cha citizen from 
that liability or to reduce the quantum of that 
habihty. Law must be given effect to, and the 
Court cannot be & party te the contravention of 
that law by exerciamg its supposedly inherent 
powers ander s. 151. 
Kanrunm Lp. e. VARGHESE. 54 Bom.L.R.664. 


An ordet made uader &. 151 of the Civil 
Procedure Code, 1908, refusing to restrain the 
defendent by an order and injunction from proceed- 
ing with his suit in the Caloutta High Court, is not 
n “judgment” within the meaning of cl. 15 of the 
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a Patent, and no appeal lies from such an 
order. 
Jat Hiwp Irox Marr v. TULSHIRAM. 

- 54 Bom.L.R.844 (0.C.J.) 


—— ——$. 152. See Orv Procenvre Cope, 
O. XLI,r. 11. 54 Bom.L.R.947. 


O. IX, R. 13—He-parte money decree 
passed against two defendants--Application by one 
defendant to set aside decree granted--Application 
to set aside decree by the other defendant tme-barred — 
Whether Court has inherent jurisdiction to set asde 
decree as a whole. 

Under O. IX, r. 13, of the Civil Procedure Code, 
1908, the right to set aside the ex-parte decree 
is conferred expressly only upon the party who 
applies to set aside the ex-parte decree. As against 
the parties who have not applied, the plaintiff 
has obtained a valuable mght, he has obtained a 
decree against those defendants, and that valuable 
right can only be defeated provided the Court 
itself finds a difficulty in setting aside the ex-parte 
decree only against the defendant who has applied 
to do so. But there is no right whatever m the 
party who has not applied to set aside the ex-parte 
decree to have that bares get aside. 

Hmarar v. BrrARAM. 54 Bom.L.R.555 (O.C.J.) 


— ——O. XVI, R. 19. See PRESIDENOY-TOWNB 
IwsonvEeNov Act, 1909, S. 36. 
54 Bom.L.R.719 (O.C.J.) 


O. XIX, R. 3. 

Verification of the affidavits should invariably 
be modelled on the lines of O. XTX, r. 3, of the Civil 
Procedure Code, whether the Code applies im 
terms or not. When the matter deposed to is 
not beseg on personal knowledge, the sources of 
information should be clearly disclosed. Every 
affidavit should clearly express how much ia 4 
statement of the deponent’s knowledge and how 
much is a statement of his belief, and the grounds 
of belief must be stated with sufficient particularity. 
Srarz oy B'sAv v. PURSHOTTAM. 

54 Bom.L.R.869 (S.C.) 


—— —O. XXI, R. 15—Joti decree-holders— 
Payment made by judgmeni-debtor to one of joint 
decree-holders but not on behalf of all— her 
payment discharges such decree-holder’s share in 
decree—Remaining joint decree-holders whether 
can be compelled to execute decree only $n respect 
of their shares. 

Payment to one of the several joint deoree-holders 
cannot be recogni as & payment to all (unless 
he is dicio rona E mach on. behalf 
of all), and does not amount to a pro tanto 
satisfaction even to the extent of what is re, ed 
to be the share in the decree of the decree-holder 
who receives payment. Therefore, the payment 
to one of the several joint decree-holders does not 
amount to a discharge of that deoroe-holder's 
share in the decree and the remaining joint decres- 
holders cannot be compelled to seek execution 
only in respect of their own share in the decree. 

An order passed under O. XXI, r. 15, of the 
Civil Procedure Code, 1908, for protecting the 
interests of the persons not joining in the application 
for the execution of the decree can be made only 
when the decree as a whole is permitted to be 
executed for the-benefit of all. Order XXI, r. 16, 
of the Code, does not contemplate splitting up 
of a joint decree into one in favour of individual 
deorce-holders in respect of their own shares. 
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If the shares of the decree-holders are apparent 
on the face of the decree either expressly or by 
necessary implication, itis not a joint decree. In 
such a case each deoree-holder can take out execu- 
tion in respect of his own share. But where the 
shares of the respective decree-holdera are not 
apparent on the face of the decree, either expressly 
or by necessary implication, the decree which is 
sought to be executed is a joint decree, and the } 
judgment-debtors must render satisfaction to the 
whole body of deoree-holders. Where one of the 
decree-holders is authorised to receive payment 
on behalf of all, the payment to him is payment 
to the whole body of the deoree-holders. But 
save in such cases satisfaction must be rendered 
to the whole body of the judgment-creditors. 
VALCHAND v. MANEKBAI. 54 Bom.L.R.901. 


O. XXI, R. 43. See PRESIDENOY-TOWNS 
IxsonvENOv Aor, 1909. S. 52(2)(o). 
' 54 Bom.L.R.757 (O.C.J.) 


O. XXI, R. 46. Ses PRESIDENCY-TONWNS, 
IssorvEeNov Aor, 1909, S. 52(2)(c). 
54 Bom.L.R.757 (0.C.J.) 


O. XXI, R. 52; Sec. 73—Attachment of 
property in custody of Court —Hlffect of—Whether 
such property at disposal of executing Court —Such 
attachment whether resulis in property being received 
by exeouting Court under 5. 73. 

The effect of levying an attachment under 
QO. XXI, r. 52, of the Civil Procedure Code, 1908, 
is to inform the Court or officer that the property 
attached must be held by the Court or officer 
subject to the further orders of the' Court. The 
property attached continues to remain witb the 
officer or the Court, and the property is not at the 
disposal of the executing Court. her orders 
have to be made by the Court before the property 
is at the disposal of the executing Court and before 
the executing Court can make any orders with 
regard to the disposal of that property. The 
only effect of the attachment under O. XXI, r. 52, 
of the Code, is to prevent the Court or officer who 
holds the property of the judgment-debtor from 
dealing with that property. Therefore, a mere 
attachment without more would not result in the 
property or the assets being received by the 
executing Court within the meaning of s. 73 of 
the Code. 


The Emon a obtained a money decree against 











his ju ent-debtor, and in execution of that 
decree he attached on January 24, 1939, under 
O. XXI, r. 62, of the Civil Procedure Code, 1908, 
& certain sum belonging to the judgment-debtor 
and which was deposited in the Court of the City 
Magistrate, Surat. This amount continued to 
remain in the City Magistrate’s Court and was 
sent to the executing Courtin 1946. The opponent 
had made an application for attachemnt of this 
amount under a decree obtained by him against 
the same ju ent-debtor prior to this amount 
bemg recerved by the executing Court in 1946. 
On the question whether for the purposes of s. 73 
of the Civil Procedure Code ıt could be said that 
this amount was received by the executing Court : 
when the attachment was levied on January 24, 
1939, or whether the fund was recerved by the 
executing Court when the amount was actually 
transmitted to the executing Court in 1946 :— 
Held, that the amount was only received in 
1046 by the executing Court, and, therefore, the 
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CIVIL PROCEDURE CODE, O. XXL R. 52 
—(Contd.) ; 
opponent was entitled to rateable distribution. 
VENILAL RANGILDAS v. GANDABHAI. 
54 Bom.L.R.72. 

O. XXI, R. 90—“ AU questions arising” 
meaning of—Mortgagor selling to plaintiffs some 
lands covered by mortgage and lands not so covered — 
Suit by mortgages against mortgagor and plaintiffs 
to recover mortgage amount—Mortgagee including 
by mistake $n darkhast application property sold 
to plaintsff not covered by mortgage deed or decres— 
Lands mentioned in proclamation of sale without 
objection by plaintiffs or mortgagor—Sutt by plaintiffs 
against auction purchaser for recovery of property 
not covered by mortgage—Whether court-sale a 
nullity—Sutt whether barred under O. X XI, r. 92(3)— 
If sale nullity, whether suit barred under s. 47(1). 

Certain lands were mortgaged. The mortgagor 
then sold to the plaintiffs some of the mortgaged 
lands and other lands which were not covered by 
the mortgage. In a suit filed by the mort, e 
against the mortgagor, the plaintiffs were impleaded 
as purchasera of some of the mortgaged properties. 
The mortgagee obtained a decree against his 
mortgagor for the recovery of the mor e amount 
by paleo of the mortgaged property. In his darkhast 
appheation the mortgagee by mistske included 
the lands which were sold to the plaintiffs and 
which were not covered by the mortgage deed or 
the mortgage decree. These lands were mentioned 
in the proclamation of sale without any objection 
from the mortgagor or the plaintiffs. The lands 
were purchased by the defendant. The plaintiffs 
filed a suit for possession of the lands against the 
defendant alleging that the lands were not covered 
by the mortgage deed or the mortgage decree, that 
they had been wrongly sold in execution of the 
decree and that the defendant had acquired no 
title to them by his purchase at the court-sale :— 

Held, (1) that the sale of the lands was not a 
nullity as the executing Court bad jurisdiction 
to decide what lands were liable to be sold and 
had ordered the sale of the suit lands on the as- 
sumption that these were also included in the 


decree ; 

(2) that it was a case of a material irregularity 
in publishing and conducting the sale ; 

(3) that as no application was made by the 
plaintiffs or the mortgagor to set aside the sale 
under O. XXL r. 90, of the Civil Procedure Code, 
1908, the suit was barred under O. XXI, r. 92(3), 
of the Code ; 

(4) that if the sale of the lands was regarded 
as a nullity, the suit was barred under s. 47(1), 
of the Civil Procedure Code, as the question raised 
in the suit was between the parties to the suit in 
which the mortgage decree was passed. 

Laxuu MorrAM v. RADHABAI. 

54. Bom.L.R.483. 
— —— O. XXI, R. 92(3). See CIV PROCEDURE 
Covz.R. 90. 54. Bom.L.R.483, 
O. XXI, R. 95—Indian Limitation Aci 
(IX of 1908), art. 180—Application by auction- 
purchaser for possession of property —Desiruciton of 
application by fire destroying Court $a which applica- 
Won pending—Application for revival of old 
application—Bar of limitation—Whether such 
application a fresh application. 

The applicant's purchase of property at a court- 
sale was confirmed on August 31, 1930. The 
applicant presented an application for possession 
of property under O. XXI, r. 95, of the Civil 
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. Procedure Code, 1908, in 1986. The Cart in 


which this application was was burnt 
down and all the records including this application 
were dostroyed. On December 14, 1944, tho 
applicant applied for reconstruction of his applica- 
tion which was destroyed, but the Court rejected 
his application on March 26, 1945, and asked him 
to file a fresh petition. On July 22, 1949, the 

licant filed an application praying for a revfval 
of application of 1936. It was contended that 
when the application was made, viz. July 22, 1949, 
the remedy of the applicant was barred by limitation 
under art. 180 of the Indian Limitation Act, 1908, 
and that bar could not be removed by the device 
of permitting the application of 1936 to be 
revived :— 

Held, that when the Court made the order of 
March 26, 1945, rejecting the application of the 
applicant for reconstruction of his old application 
the Court did not dispose of the application of 
1936, and 

that the application of July 22, 1949, was not a 
fresh application but a revival of the application 
of 1936 which had never been disposed of by the 
Court. 

KunrsHNA TukARAM v. Manapso. 54 Bom.L.R.90. 
O. XXX. 

The plaintiffs flled a suit against a firm, one of 
the partners of which was alleged to be a Ruler 
of a former Indian State, who was recognised as 
such by the President for the purposes of Constitu- 
tion. The suit was resisted on the ground that aa 
the consent of the Central Government was not 
obtained under s. 86 of the Civil Procedure, 1908, 
the suit did not He. Tho plaintiffs contendgd that 
(1) inasmuch as the firm was sued under O. XXX, 
Civil Procedure Code, and not the Ruler, s. 86 was 
not applicable, and (2) that as the Ruler was sued 
in respect of a private transaction, he could not be 
allowed to claim any personal privilege under 
a. 80 :— 

Held, (1) that & suit filed under O. XXX, Civil 
Procedure Code, is & suit filed against the persons 
who constitute the partnership, and hence the 
Ruler being a partner of the firm, the mandatory 
provinions afs. 86 were contravened as the pleintiffs 

y suing the firm were suing the Ruler ; and 

(2) that s. 86, Civil Procedure Code, confers a 

ersonal privilege upon every Ruler of a former 

an State, and, therefore the Ruler was entitled 
to the privilege conferred upon him under s. 86, 
although the suit related to a private transaction 
of the Ruler. 
DunERAr & Co. v. PokARDAS. 54 Bom.L.R.313. 
——O. XXX, R. 8—Appearance filed under 
protest by person served as partner of defendant 
firm, denying that he ts partner—Whether such 
person can move Court to adjudicate upon his dental. 

When an appearance is filed under protest under 
O. XXX, r. 8, of the Civil Procedure Code, 1908, 
by a person served with summons as 8 partner of tho 
defendant firm, the option is entirely with the 
plaintiff either to serve the firm otherwise, reserving 
liberty to prove that the party appearing under 

rotest was in fact a partner of the defendant 

in execution proceedings, or to take out a 
summons for adjudication of his claim that the 
person so served as a partner was really a partner 
of the defendant firm. If the plaintiff does not 
apply for a summons for adjudication upon the 
denial of the party served as a partner, the latter 
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has no rig ht to move the Court to adjudicate upon . 


his de before pr ing to decide the merits 
of the claim of the plaintiff. If the party served 
with the summons denies that he is a partner, 
he has no right to contend alternatively that the 
firm is not liable for the claim of the plaintiff; 
he is only entitled to resist the plaintiff's claim 
agginst the firm, if he admits that he is a partner 
the firm 


REHMANKHAN v. By. Iron 8YND. 
54 Bom.L.R.714 (O.C.J.) 


————O. XXX, R. 6. See Civi; PROCHDORE 
Conpz, 1908, O. XXX, R.3. 
54 Bom.L.R.714 (O.C.J.) 


— ——QO. XXX, R. 8. See Crvi PROOEDURE 
Cops, 0. XXX, R.3. 54 Bom.L.R.714 (O.C.J.) 


—— ——O. XL, R. 3—Rules and Forms of the High 
Court, Bombay, on the Original Side, 1950, r. 468— 
Commissioner for Taking Accounts whether authorised 
to investigate into allegations ef misapplication of 
funds, default or negligence against Recewer— 
Commissioner acting under r. 463 of High Court 
Rules entitled to consider whether debts, alleged 
to be satisfied by Receiver, extet—Whether separate 
suit necessary for enforcement of Wabidity of Receiver. 

The Commissioner for Taking Accounts 1s authoris- 
ed under O. XL, rr. 3 and 4, of the Civil Procedure 
Code, 1908, to investigate into the allegations of 
misapplication of funds or of default or negligence 
made against a Receiver appointed by urt. 
Therefore the Commissioner for Talang Accounts 
when passing the accounts and payment of the 
balance under r. 483 of the Rules of the Bomba 
High Count (on the Original Side), 1950, is entitl 
on objections raised, to consider whether the denote 
which the Receiver alleges he has satisfied, did 
really exist. 

Where allegations of misapplication of funds or 
of default or negligence are made against a receiver, 
the party comp! ining must not be driven to a 
separate suit. it would depend upon the circum- 
stances of each case, whether the enquiry could 
properly and effectively be made in proceedings 
dos O. XL, r. 4, of the Civil Procedure Code, 
1908, or whether a suit is the proper remedy for 
enforcement of the liability of the receiver. 

JEXISANDAB v. NANABHAT. 
j 54 Bom.L.R.708 (O.G.J.) 
O. XL, R. 4. See Crvm PROCEDURE CODE, 
1908, O. XL,r.3. 54 Bom. L.R. 708 (O.C.J.) 


— ——Q. XLI, R. l1l-—JDeoree of trial Cour 
confirmed by District Court—Appeal to High Court 
dismissed summarily—<A pplication for amendment 
of decree made to District Oou h application 
whether to be made to trial Court or High Oouri— 
Decres of trial Court confirmed on appeal whether 
merges tn decree of appellate Court. 

When an appeal issummarily dismissed by the 
High Court under O. XLI, r. 11, of the Civil Pro- 
cedure Code, 1908, the origmal deoree from which 
the appeal waa preferred remains untouched and it 
is the original decree which ia the substantive decree. 
Therefore, if an application is made for amending 
the decree, it must be made, not to the High Court 
which has exercised ite powers under O. XLI, r. 
11, of the Code, but to the Court which passed the 
substantive deoree. 

If a decree of confirmation is passed by the 
appellate Court, the decree of the trial Court merges 
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in the decree of the appellate Court. The decree 
which is in existence and which oan be exeouted is 
the deoree of the appellate Court, and not the decree 
of the trial Court. The fact that the appellate 
Court does not vary the decree of the trial Court 
does not make any difference to the legal position 
that ultimately it is the decree of the appellate 
Court which is the substantive decree and which 
must be amended if an amendment is sought. 
Hossam Sas v. SrrARAM. 54 Bom.L.R.947, 
O. XLI, R. 22—Diemissal of respondent s 
appeal on ground of limitation--Oross-objections 





filed by respondeni—Subject-matter of appeal and 


cross-objection tdenitcal— oross-objections 
barred—Registrar of Trade Marks—Costs—-When can 
Registrar appear tn Court of final appeal. 

Cross-objections under O. XLI, r. 22, of the Civil 
Procedure Code, 1908, are not barred, notwith- 
standing the dismisal of the appeal of the respond- 
ent, if that appeal was not dismissed on merits, 
although the subject-matter of the respondent's 
appeal and his cross-objectionas might be identical. 

It is only on a judicial determination that the 
order of the lower Court becomes merged in the 
decision of the Court of appeal. But no merger 
takes place when the Court of ap does not 
judicially determine the sppeal but diamisses it on 
any preliminary gro like limitation or 
maintainability. Then, on the dismissal by the 
appellate Court, the order that still atands is the 
order of the lower Court and not the order of the 
Court of appeal. 

There are certain cases in which the Registrar 
of Trade Marks should appear in the final Court of 
appeal and can legitimately claim his coste; but 
it is entirely wrong on the part of the Registrar 
to appear merely for-the purpose of elucidating his 
own judgment and pointmg out errors in the judg- 
ment of the Court below. He must submit to the 
judgment of the lower appellate Court if there is no 


&ppeal from that judgment. If there is an appoal, 
he must submit to the judgment of the final Court 
of appeal. 


Monamep Une v. NOORUDDIN. 
54 Bom.L.R.28 (O.C.J.) 


COMMERCIAL ASSET. 

A commercial asset susceptible of being put to a 
variety of different uses in which gain might ba 
noquired, and whichever of these uses it was put 
to by the assessee, the profit earned is a user of the 
asset of the same business. A mere substituted 
use of the commercial asset does not change or alter 
the nature of that asset. Whatever the commercial 
asset produces is income of the business of whioh it 
is an asset, the process by which the asset makes 
the income being immaterial. 

The yield of income by a commercial asset is the 
profit of the business irrespective of the manner in 
which that asset is exploited by the owner of the 
business. He is entitled to exploit it to his best 
advantage and he may do soeither by using ib 
himself pereonally or by letting it out to somebody 
else. 

Con. E. P. T. c. Laxamur Brux MILIS. 
54 Bom.L.R.1 (S.C.) 


COMMISSIONER FOR TAKING ACCOUNTS 
— Whether authorised to investigate into allegations of 
misappropriation of funds. See Crviu, Procepurs 
Copr, 1908, O. XL, R. 3. 

54 Bom.L.R.708 (0.0.J.) 


1952.] 


"COMMTTTAL of case to Sessions. See ORIMINAL 
PRocEkDUuRnE Conn, 8. 210. 54 Bom.L.R.808. 


COMPANIES ACT (VII of 1913), S. 96—Forma 
of application for shares issued by company without 
prospectus or statement in lieu of prospectus- 
Allotment to applicants of shares made by com- 
pany—-Whether infringement of s. 96 (2) of Act 
makes contract between shareholders and company 
unlawful—Construction. 

A company issued forma of application for shares 
without any prospectus or a statement in lieu of 
prospectus in contravention of che provisions of 
8. 06 of the Indian Companies Act, 1913. Tho 
applicants for the shares forwarded to the Company 
the application momes with their applications. 
in due corse the company made allotment of its 
shares to the applicants. On the question whether 
the contravention of s. 96 (2) of the Act by the 
company made its contract with the applicants 
void i= 

Held, that the contract entered into through the 
application forms issued before the filing of the 
prospectus was not invalid and that there was an 
acceptance of the offer on the allotment of the 
shares. 

Section 96 of the Indian Companies Act, 1913, 
is only a provision for the.due compliance with 
certain conditions to be observed by the manage- 
ment in floating a public limited company, and has 
no bearing on the contractual relationship bet- 
ween the intending shareholder and the company. 
MANSUKHLAL v. JUPITER AIRWAYS. 

54 Bom.L.R.777 (0.C.J,.) 


— —-S. 98. Ses CowrANIES Act, 1913, 8. 00. 
54 Bom.L.R.777 (O.C.J.) 


See Companies Act, 1013, 8. 96. 
54 Bom.L.R.777 (0.0.J.) 


CONSTITUTION OF INDIA, ART. 13. Set 
Porox Aor (Orrx), S. 27 (1). 
54 Bom.L.R.849 (8.C.) 


— See Bomsay Puso SmouRvtTY MEASURES 
Aor, 1947, 8. 10. 54 Bom.L.R.854 (S.C.) 


ART. 14. See Porron Aor (Crry), 8. 27 (1): 
54 Bom.L.R.849 (8.C.) 


If in the absence of any special provision to 
the contrary no person has a vested right in proze- 
dure, it must follow as a corollary that nobody has 
a vested liability in matters of procedure in the 
absence of any special provision to the contrary. 
If this ig the position, when the law of procedure 
is altered by statute, why should the position be 
different when the Act prescribing the discrimma- 
tory procedure becomes void by reason of its repug- 
nancy to the equal protection clause of the Consti- 
tution ? Although the substantive rights and liabi- 
lities acquired or accrued before the date of the 
Constitution remain enforceable, as held in Madhava 
Menon’s case nobody can claim, after that date, 
that those righta or liabilities must be enforced 
under that particular procedure although it haa, 
since that date, come into conflict with the funda- 
mental right of equal protection of laws guaranteed 
by art. 14. 

While art. 14 of the Constitution forbids class 
legislation, it does not forbid reasonable classi- 
fleation for the purposes of legislation. In order 
to pass the test of pormisaible classification, two 
conditions must be fulfilled, namely, ($) that the 
classification must be founded on an intelligible 
differentia which distinguishes persons or things 
that are grouped together from others who are left 


— —8. 101. 
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out of the group and (1i) that that differeintia must 
have a rational relation to the object sought to be 
achieved by the Act. What is necessary is that 
there must be a nexus between the basis of olasai- 
fication and the objeot of the Act. 
LacHMANDAS v, BOMBAY Stare. 

54 Bom.L.R.854 (S.C.) 


— ——jee Bomaay Rents, HOTEL AND'Lopama 
House Rares Conrson Aor, 1947. S. 4 ¢2). 
54 Bom.L.R.927. 


ART. 15—Bombay Beggars Act (Bom. X XIII 
of 1945), Secs. 5 (4), (6) 6 (1)(3), 23 (1)—Diserimina- 
tion based, not only on incidence of birth but on other 
consideratton—W hether bar of Constitution urises— 
“Domicile,” meaning of, in Act—Whether Act dis- 
criminates between beggara only on ground of place 
of birth —Act whether ultra vires of Constttutton— 
onstruction. 

Under art. 15 of the Constitution of Indis, 
discrimination, which is discountenanced and 
forbidden, is discrimination on ground only of 
religion, race, caste, sex, place of birth or any 
of them. Where discrimination is based not only 
on the incidence of birth but on some other conside- 
ration along with the place of birth, the bar of 
the Constitution does not arise at all. 








STATE v. BrrEAL., 54 Bom.L.R.626. 
ART. 16 (I). See BousAv Lann Requ- 
TION Aot, 1948, S. 5. 54 Bom.L.R.678. 





ART. 19 (4) (d) (e) (5). See Potton Aor 
(Orr), 8. 27 (1). 54 Bom.L.R.849 (8.C.) 


ART. 19 (1) (f)—Petitioner's shares in 
banking company sold by bank to recover debt due 
from petitioner—Petition for enforcement of Junda- 
‘mental rights under arts. 19 (1) (£) and 81 (1). whether 
mainiainable— Whether articles directed against 
infringements by private individuals. 

Articles 19 (1) (f) and 81 (1) of the Constitution 
of India are not intended to prevent wrongful 
individual acts or to provide protection against 
merely private conduct. 
SHAMDASANI t. 





ANK. 
54 Bom.L.R.403 (S.C.) 


— —— See LAWYER, REPRESENTATION OF. 
54 Bom.L.R.285. 


ART. 22 

Under art. 22 of the Constitution Parliament can 
itself exercise the authority to determine the period 
of detention. Parliament oan also presoribe the 
maximum period of detention for a class taken as a 
whole. Power given to Parliament under art. 22 
(7) of the Constitution to fix a maximum period of 
detention, once exercised, does not exhaust itself, 
and it can be exercised again in respect of the same 
detention. 
SHAMRAO v. BOMBAY STATE. 
D 54 Bom.L.R.877 (O.C.J.) 


See CONSTITUTION OF INDIA 
Agr. 19 (1) (6). 54 Bom.L.R.403 (S.C.) 


ART. 133 (l)—Indian Income-as Act 
(IX of 1922), Secs. 66A (2), 66—Deciston given by 
High Oourt on reference under 5. 66— Whether such 
decision appealable under art. 133 of Constitution 
—Decision given on reference whether a judgment 
finally declaring or determining rights of parties. 

The expression “judgment, decree or final order” 
used in art. 133 (Z) of the Constitution of India 
does not apply to a decision given by the High 





ART. 31 (1). 
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Court whder s. 66 of the Indian Inoome-tax Aot, 
1922, on & reference. Therefore, when a petition 
is made to the High Court arising out of such a 
reference dooided by the High Court for leave to 
appeal to the Supreme Court, apart from art. 132, 
the High Court has to consider whether leave 
should be granted or not only under s. 664 
2) of tbe Indian Income-tax Aot and not under 
amt. 133 of the Constitution. 


The expression “judgment, decree or final order” 
used in art. 133 (1) of the Constitution of India 
is used in its technical English sense, which means 
a final declaration or determination of the rights of 
parties and it also means a decision ziven on merits. 
‘Judgment, decree or final order” is a compendious 
expression and each one of the parte of this ex. 
ression bear the same connotabion, viz. that there 
is an adjudication by the Court upon the righte 
of the parties who appear before it. “Judgment” 
must not be read in this context in contradistino- 
tion to ‘decree or final order.” 
JAMNADAS v. CoM. I. T. B4 Bom.L.R.609. 


ART. 166. 

Article 166 of the Constitution should be read 
as a whole. Clauses (I) end (2) of the article 
are to be read together. Clause (I) cannot be 
taken separately as an independent mandatory 
provision detached from the provision of cl. (2). 
While ol. (7) relates to the mode of expression of an 
executive order or instrument, cl. (2) laya down the 
way in which such order is to be authenticated ; 
nae when both these forms are complied with, an 
order or instrument would be immuned from 
challenge in a Court of law on the ground that it has 
not hgen made or executed by the Governor of the 
State. This is the purpose which underlies these 
provisions, and non-compliance with the provisions 
of either of the clauses would lead to the result 
that the order in question would lose the protection 
which it would otherwise enjoy, had the proper 
mode for ion and authentication been adopt- 
ed. It could be challenged in any Court of law 
even on the und that it was not made by the 
Governor of the | State, and in case of such challenge 
the onus would be upon the State suthorities to 
show affirmatively that the order was in fact made 
by the Governor in accordance with the rules 
framed under art. 166 of the Constitution. 
DATTATRAYA v. BOMBAY Stare. 

54 Bom.L.R.525 (S.C.) 


Derention Aor, 1950, 
54 Bom.L.R.869 (S.C.) 


ART. 226. See REPRESENTATION OY THE 
Pror Aor, 1951. 54 Bom.L.R.137. 





oa PREVENTIVE 
. 9. 





of Bombay High Court—Appeal against award of 
Industrial Tribunal heard at Bombay by Labour 
Appellate Tribunal—Whether Bombay High Court 
can sssue tors of certiorari to correct order of Labour 
Appellate Tribunal, 

There was a dispute arding wrongful dis- 
miwal between the Madras Electric Tramways 
Co., Ltd., and one of its employees which was 
referred by the Madras Government to the Labour 
Tribunal of Madras. The Labour Tribunal ordered 
reinstatement of the employee. On appeal, the 
Labour Appellate Tribunal, whose oo WaS 
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situated in Bombay, allowed the a and the 
employee thereupon filed a petition for a writ of 
certiorar in the Bombay High Court to quash the 
order of the Labour Appellate Tribunal which was 
granted by that Court. On the question whether 
the mere fact that the Labour Appellate Tribunal 
had its office in Bombay was sufficient to confer 
junsdiction upon the Bombay High Court to 
issue a writ of cerisorgrt ;— 

Held, that in the matter of the issue of a high- 
prerogative writ of certiorari, jurisdiction was a 
matter of substance and not of form, and that 
accordmgly as the subject-matter of the dispute 
and the parties to the ute were nob within the 
jurisdiction of the Bombay High Court and as the 

our Tribunal of Madras was also not subject to 
its jurisdiction either under arb. 226 or under art. 
227 of the Constitution of India, the mere faot 
that the final Court of appeal had its office situated 
withm its judmsdiction did not confer jurisdiction. 
upon the Bombay High Court to issue a writ of 
certiorari to correct the order made by the Labour 
Appellate Tribunal, which could only be issued by 
the Madras High Court. 
MAD2AS Exzo. T. Co. v. RANGANATHAN, 
54 Bom.L.R.552 (O.0.J.) 


Under art. 226 of the Constitution of India 

the High Court can issue writs even against any 

authority or person only in appropriate onses. 
Lax 


STATE Or BOMBAY v. AB. 
54 Bom.L.R.681 (O.G.J.) 


ART. 227. Seo REPRESENTATION OF THE 
PEOPLE Aor, 1951. 54 Bom.L.R.137. 
———See CONSTITUTION or INDIA, ABT. 220. 

54 Bom.L.R.552 (O.C.J.) 


ART 327. See REPRESENTATION OF THE 
PEOPLE Aor, 1951. 54 Bom.L.R.137. 














ART. 328. See REPRESENTATION OF THE 
Prorim Aor, 1961. 54 Bom.L.R.137. 
————ART. 329 (b) See REPRESENTATION or 


THE PEOPLE Act, 1951. 54 Bom.L.R.137. 


CONSTRUCTION OF RULE, AND BENEVOLENT 
INTERPRETATION. 

The question as to whether the strict or the 
benevolent rule of construction should be adopted. 
wil always depend upon the nature of the rule or 
by-law in question and the nature of the attack 
levelled against it. If there is no doubt that the 
local body is acting within its jurisdiction and the 
regularity which is alleged against the rule or list 
is merely in eot of a matter which 18 not easen- 
tial, Courte would and should be reluctant to declare 
the rule or the list ultra vires on the technical ground. 
of these i ities. In this limited sense the 
doctrine of benevolent interpretation may be 
invoked. But, on the other hand, if the provisions 
of the Act in effect emphasise that compliance with 
the preliminary procedure amounts to a condition. 
precedent before the levy of the tax, it would not be 
open to the local body to contend that the tax 
levied by it or the rule framed by it in that behalf 
should be benevolently construed and its failure, 
to comply with the preliminary procedure should be 
condoned. 

AMALNER Mon. v. Pratap Mrs. 
54 Bom.L.R.451. 


CONSTRUCTION OF STATUTES: 
l. DEFINITION. 


4 
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2. DIFERENT EXPRESSIONB. 
|; 8. DOUBT as TO IMPORT OF LEGISLATURE. 

4. EwGLISH Law. 

b. VFriscAnL BTATUTES. 

6. GENERAL PRINCIPLES. 

7. INTENTION or LEGISLATURE. 

8. peavey LANGUAGE USED BY. 
9. PARLIAMENTARY PROCEEDINGS. 
10. PREAMBLE 
ll. Proviso 
12. 
18. 





1. DEFINITION. 

When an expression is deflned in the Act, that 
definition must apply wherever that expression 
occurs in the statute, unless the Act itself indicates 
to the contrary. 

Anant v. RATNAGIRI LooAL Boarp. 
54 Bom.L.R.841. 


2. DIFFERENT EXPRESSIONS. 

When the Legislature uses different Tessions 
in the same statute—and the more so in same 
section—as far as ible the Court must attri- 
bute to the Legislature the intention of conveying 
different meanings by the use of different 
expressions. 

RAMPRATAB v. Dom. oy Inpra. 54 Bom.L.R.927, 
———3. DOUBT A8 TO IMPORT OF LEGISLATURE. 

An argument of convenience is never a safe 

argument in construing a section of a statute. 





- However, in cases of doubt or ambiguity one must 


lean against causing inconvenience to litigants 
which inconvenience could be avoided by putting 
& different interpretation upon the statute. 
AssoorareD BANKING CORP. o. NAZARALI. 

54 Bom.L.R.22 (0.G.J.) 


13. Enaren Law. 

Decisions of the English Courts given under the 
Finance Aot, the scheme of which is different from 
the Indian Income tax statutes, are not always 
very helpful in dealing with matters arising under 
the Indian law, and analogies and inferences drawn 
from those decisions are at times misleading. 
Comma. E. P. T. v. Laksgur SOE 
-54 Bom.L.R.1 (S.C.) 


It is not always safe to follow English 
decisions in construing art. 62 of the Indian 
Limitation Aot, 1908. India art. 62 should be 
more strictly construed, because a liberal con- 
struction would result in more plaintiffs losing in 
large number of cases on the ground of limitation, 
because if art. 62 is strictly construed, then the 
suit would fall under art. 120 which gives to the 

laintiff a longer period of limitation. 

INGANGOUDA v. LiNGANGOUDA. 54 Bom.L.R.829. 


———5. FrisoAn STATUTES. 

In construing fiscal statutes, when two inter- 
pretations are possible, the Court should give 
that interpretation which is of help and assistance 
to the tax-payer rather than the one which would 
help the taxing authority. 

-AMBIOA BIE. Mitts v. Comn. I. T. 
54 Bom.L.R.589. 








— Stamp Act. 

The Indian Stamp Act, 1899, being a fiscal 
statute, it should be given a construction which 
prevents hardship to the subject and which does 
not compel the subject to pay a duty twice over. 
The Stamp Authorities are only concerned with the 
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collection of fiscal duty; and if two d ents 
are executed, and between the two all the duty 
that the subject is liable to pay has been paid. to tho 
fiscal authorities, then the fiscal authorities are 
not concerned as to whether a partioular duty 
should have been paid on the first document and & 
particular duty should have been paid on the second 
document. roviso to art. 35 of the Act is 
intended to give elec to this position. 
Inre INDIAN BrAMP Aor. 54 Bom.L.R.230. 
— ——86. GENERAL PRINODIPLES 

A. statute must be so real that all the sections 
as far as possible are reconciled and fitted into 
the scheme which the Legislature embodied in the 
statute. 
Comm. E. P. T. v. KARAMOHAND. 

54 Bom.L.R.607. 


When a subsequent Act amends an earlier 
one in such a way as to incorporate itself, or a 
part of itself, into the earlier, then the earlier Act 
must thereafter be read and construed (except 
where that would lead to a repugnancy, inconsis- 
tency or absurdity) as if the words had 
been written into the earlier Act with pen and ink 
and the old words scored out so that thereafter 
ene is no need to refer to the amending Act 
at 

It is the duty of Courts to give effect to the 
meaning of an Act when the meaning can be fairly 
gathered from the words used, that ia to say, if one 
construction will lead to an abaurdity while another 
will give effect to what commonsense would show 
was obviously intended, the construction which 
would defeat the ends of the Act must be rejected 
even if the same words used in the same section and 
even the same sentence, bave to be copstrued 
differently. The law requires the Courts"sometines 
even to modify the grammatical and ordinary sense 
of the words if by doing so absurdity and inconsis- 
tency can be avoided. 

Courts should not be astute to defeat the provi- 
sions of an Act whose meaning is, on the face of it, 
reasonably plain. 'This does not mean that an 
Aot, or any part of it, can be recast. It must be 
possible to spell the meaning contended for out of 
the worda actually used. 

BSxAMRAO v. BOMBAY STATE. 
54 Bom.L.R.877 (S.C.) 


7. INTENTION OF LEGISLATURE. 

If the words used in a statute are clear and 
unambiguous and they yield only one meaning, 
Courts cannot refuse to give the words that mean- 
ing on the agrument that the said meaning is 
not consistent with the hypothetical intention of 
the Legislature. If the words in question are 
ambiguous and are capable of two meanings, 
it would clearly be the Fiaty of Courts to assign 
them such meaning as would give effect to the Act 
and as would be consistent with the object of the 
Legislature in passing the Act. 

BHAGWANT 9. RaMOHANDRA. 54 Bom.L.R.833. 
———-8. LEGISLATURM, LANGUAGE USED BY. 

The language used by the Legislature, in the 
expression “any business connection in the taxable 
territories" in s. 42 of the Indian Income-tax 
Aot, is very wide; any buamess connection is not 
necessarily that business connection which is 
constituted by a permanent and exclusive agency. 
A mere causal connection, & connection which has 
no continuity, would also not be a business connec- 
tion as contemplated by the Legislature under a. 42 
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of the Act. In order that the agenoy which consti- 
tutes a connection between a non-resident and the 
assessee should be a business connection aa contem- 
plated by a. 42 there must be an element of conti- 
nuity in the agency. An isolated transaction 
ea id an t, or even a connection for a short 
peri would not necessarily constitute business 
connection. It is impossible to give an interpreta- 
tion to this expression which would be a good inter- 
pretation for all the innumerable cases which may 
arise. It is only possible to interpret the expression 
negatively rather than positively, In most cases 
it would depend upon facts of the particular 
case as to whether the business connection haa been 


established or not. 
ABDULBABHAI v. Come. I.T. 54 Bom.L.R.583. 
Y PROCEEDINGS. 


9. 
Yt is open to the Court to look at the Parliamen- 

tary proceedings or proceedings of Legislature in 

order to determine the circumstances under which 

a particular law was passed andthe reasons that 

& necessitated the passing of the law. 

RUBEN (A. B.) v. NARAYAN. 54 Bom.L.R.950. 


10. PREAMDBILR. 

If the language of & section is olear, it is not 
ermissible to look at the ble; but when the 
age is not olear and is ambiguous, it is open 
to the Court to construe a section in the light of the 
preamble, because the preamble supplies a clear 
guide as to what was the object of the Legislature 

in placing a certain law on the statute hook. 
TUKARAM v. NARAYAN. 54 Bom.L.R.88. 


11. Proviso. 

A proviso is subsidiary to the main section and it 
must be construed in the light of the seotion itself. 
The objec? of the proviso is to carve out from the 
main section class or category to which the main 
section does not apply. But m carving out from 
the main section one must always bear in mind 
what is the class referred to in the main seotion and 
must also remember that the carving out intended 
by the proviso is from the Seek ey class dealt 
with by the main section and from no other class. 
8. C. CAMBATTA v. Come. I. T. 54 Bom.L.R.202. 


A proviso should never be construed in a 
manner which would nullify the effect of the main 
section to which it is merely a proviso. Sometimes 
& proviso may bo of assistance in construing & 
section when the construction of the section is 
ambiguous t but when the section itself is clear and 
the scheme which the Legislature had in mind is 
also clear, then the proviso must not be so 
construed as to defeat the scheme which the 
Legislature intended to out. 

Awatoa Brrx Mirrs v. Come. L. T. 54 Bom.L.R.589. 


12. PUBLIO ORDERS. 

Public orders, publicly made, in exercise of æ 
statutory authority cannot be construed in the 
light of explanations su uently given by the 
officer making the order of what he meant, or what 
‘was in his mind, or what he intended to do. Public 
orders made by publio authorities are meant to have 
public effect and are intended to affect the acting 
and conduct of those to whom they are addressed, 
and must be construed objectively with reference 
to the language used in the order itself. 

Coma. or Potro v. GORDHANDAS. 
54 Bom.L.R.383 (S.C.) 


13. SomgME or Act. 
A statute must be so read that all the sections 
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as far as possible are reconciled and fitted into the 
scheme which the Legislature embodied in the- 
state. 


54 Bom .R.607. 


PARTICULAR STATUTES : 
Bomspay Bracaus Acr (Bom. XXIII of 
1945), S. 23(1). 

Under s. 23 (1) of the Bombay Beggars Aot, 
1945, beggars neither born nor domiciled in the 
Province of Bombay can be dealt with under 
8. b or under s. 23 of the Act. 

Scare v. VITHAL. 54 Bom.L.R.626. 


BOMBAY HARIJAN TEMPLE ENTRY AOT, 1947. 

The Bombay Harijan Temple Entry Act, 1947, 
has a narrow and limited objective and that is to 
raise the Harijans in status and to bring them up. 
to the same position as high class Hindus in respect. 
of temple entry. The object of this legislation is 
not to do away with the distinction between Hindus 
and Jains or the distinction between Hindu and 


Jain temples. 
BHAICHAND v. BY. STATE. 54 Bom.L.R 69. 


— ——Ürvin Procepurx Copz, 1908. 
The expression “the same judgment-debtor" in 
8. 78 of the Civil Procedure Codemust be construed 
inits own context, and when the context deals with. 
the realisafion of the assets and when judgment- 
creditors are more concerned with the assets they 
realise for the purposes of satisfying the decree 
than with the identity of the judgment-debtor, 
itis clear that the Legislature did not intend that 
the expression “‘the same judgment-debtor” should 
be construed in a strictly technical sense. 
DuNDAPPA v. ÁNNAJI. 54 Bom.L.R.811 (F.B.) 


INCOME-TAX ACT. 

The Income-tax Act does not concern itself with 
equity, and the Courts must strictly construe the 
provisions of the Act as the Legislature has enacted 
them, and, if the taxpayer is entitled toa relief, 
whether equity is on his side or not, he should be 
given that relief. i 











ME, E. P. T. v. INDIA UNITED Mints. 
54 Bom.L.R.617. 


CONTRACT AOT (IX of 1872), S. 17(3). See 


FRAUD. 54 Bom.L.R.492. 
—— S. 23, Ses REGISTRATION Aor, 1908, 
8. 17. 54 Bom.L.R.245. 
—— S. 74—Depostt made for dus performance 


of contract —W hether such deposit comes within 
ambit of s. 74—Such deposit whether amount to be 
paid in case of breach or any other stipulation by 
way of penaliy—Forfeiture of deposit —Whether 
necessary to have express provision $n contract 
regarding such forfetture—Hquitable jurisdiction of 
Court to give relief against forfeiture—Party repu- 
diating contract whether can claim refund of 
deposit—Reasonableness of deposit how to be judged. 
Deposits made for the due performance of a 
contract do not fall within the ambit of s. 74 of the 
Indian Contract Act, 1872. . 
Section 74 does not contemplate cases of deposite 
made for the due performance of the contract. 
Such deposits cannot be considered to be amounts 
to be paid in case of a breach, nor can these be 
considered to be “any other stipulation by way of 


Tt is not necessary in & contract to have an 
express provision with regard to forfeiture of a 


z 
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deposit. If the deposit is for the due performance 
of the contract, then on the failure to perform the 
contract and on the contract being repudiated by a 

to the contract, the other party becomes 
entitled to forfeit the deposit. 

The equitable jurisdiction of the Court to give 
relief against forfeiture and to relieve a party 
against penalty is conditioned by this very im- 

rtant fact, that ordinarily the Court will not 
elp a wrong-doer or & party in default in obtain- 
ing @ deposit which he had made for the due per- 
formance of a contract when he himself broke the 
contract or repudiated the contract. 

A party udiating & contract or putting an 
end to the contract enn claim a ebd af the 
deposit which he himself has made for the due 
performance of the contract. In equity he would 
be a wrongdoer, and equity would not permit a 
wrong-doer to benefit by his own wrong. Those 
general equitable principles apply not to one 
class of contracts but to all contracts. 

Whether a deposit is reasonable or otherwise 
has got to be judged from the nature of the contract 
which has got to be performed, and from the nature 
of the obligations undertaken by the parties to the 
contract. The nature of the deposit is not to be 
judged from the nature of the breach committed 
by one of tl e contracting parties. 

ABDUL Gani v. By Port TRUST. 


54 Bom.L.R.273. 
CORROBORATION oF AOOOMPLIOB EVIDENCE. 
See AocoxPLIOE EvIDENOR. 54 Bom. TAR.153. 


COSTS: 
1. REGISTRAR OF TRADE MARKS. 
2. UNSUCCESSFUL DEFENDANT. 


l. RxaisrRAR of TRADE MAREKS, when can 
appear in Oourt of final appeal. 

There are certain cases in which the Registrar 
of Trade Marks should appear in the final Court of 
appeal and can legitimately claim his costs; but 
it is entirely wrong on the part of the Registrar 
to appear merely for the purpose of elucidating his 
own judgment and pointing out errors in the 
judgment of the Court below. He must submit to 
the judgment of the lower appellate Court if there 
is no appeal from that judgment. If there is an 
appeal, he must submit to the jadgment of the final 
Court of appeal. 

MOHAMED Dios v. NooRUDDIN. 
54 Bom.L.R. 28 (O.C.J.) 


2. UNSUOOESSKFUL DEFENDANT. 
In & proper case the Court may order the un- 
successful defendant to pay in addition to the costs 
payable by him to the plaintiff the costs of the 
successful defendants where the claim against the 
defendants is in the alternative and the Court is 
of the opinion that the defendants were not un- 
reasonably joined as parties. 
VASUDEO v. Nar. Sav. BANEK. 

j 54 Bom.L.R. 765 (O.QJ.) 


COURT, JURISDICTION Or—l1ssue as to jurisdiction. 

It is open to a Court to take the view that, even 
if the plamtiff were to establish all the facts alleged 
by him, the Court would have no jurisdiction. 
In that view of the matter. a preliminary issue on & 
demurrer will arise, and that would undoubtedly 
be an issue of law. But there may be a case where 
an issue as to jurisdiction would require leading of 
some evidence, 1n which case an issue of jurisdiction 
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would raise a mixed question of law and faot. 
Such an issue may be tried as a prelimi issue, 
or it may be tried as an issue along with other 
issues. This would depend upon whether the 
evidence with regard to jurisdiction could be 
separated from the evidence on other issues. 
Therefore, it would not be correct to say that 
in all cases an issue as to jurisdiction is necessarily 
an issue of law. 
Sary BHAGWAN €. ONKARMAL. a 
54 Bom. L.R. 330 (0.C.J.) 


COURT-FEES ACT (VII of 1870). See Cxvin 
PRoompunE Cone, 1908, S. 151. 
54 Bom.L.R. 664. 


— —— S8. 7 (vi) (oc). See Sorrs VALUATION Act, 


S. 8. 54 Bom.L.R. 896. 
CRIMINAL PROCEDURE CODE (Act V of 
1898), S. 197. 


Whenever it 18 discovered that more persons than 
one are tried for the commission of more offences 
than one, that sanction was required under s. 197 
of the Criminal Procedure Code, 1898, in reapeot 
of one of the offences alleged to have been committed 
by one of the acoused persons and that such sanction 
has not been obtained, it would be necessary to 
consider in respect of the other offences charged 

inst all the accused whether the trial of such 

ences has been prejudiced by the introduction 
of the evidence in regard to the offence for which 
sanction was required. If the trial of such a type 
was a jury trial, prejudice against the accused m 
respect of the other offences can ordinarily be 
held to be implict and the whole trial can be set 
aside. Butif the trial has been held by a Magistrate 
or a Sessions Judge without a jury, then the accused. 
persons would not be entitled to contami tffat the 
whole trial should be deemed to be void without 
proof of prejudice. 

The general proposition accepted in Emperor v. 
Rudragouda Rachangouda (39 Bom. L. R. 70) and 
Emperor v. Ramchandra Rango (41 Bom. L. R. 98) 
that the absence of sanction with re to one of 
the offences charged against one of the acoused 
renders void the whole of the trial in respect of all 


the offences against all the accused cannot 
be treated as good law. 
Just as it is the duty of the Judges and 


Magistrates to consider the question of sanction 
whenever publio servants are charged before them, 
it is also the duty of the lawyers to take the point 
about sanction ab the earliest stage and invite the 
Judge or the Magistrate to decide it before 
proceeding to deal with the merita of the prosecu- 


tion case. 
Starz v. LALDAS. 54 Bom.L.R. 955. 
—— 8. 210-—Committal order made by Magis- 


trate against accused against whom there was no 
evidence— Whether High Oourt can quash such order. 

An order of committal to the Seesions Court was 
made by & Magistrate against the acoused against 
whom there was no evidence at all. On the question 
whether the High Court could quash the order of 
committal :—- 

Held, that the fact that there was no evidence 
at all against the accused was & question of law 
on which the High Court could interfere and quash 
the committal order. 

It is not the duty of the Publio Prosecutor to 
lead all evidence before the Committing Magistrate, 
but he must lead and it is his duty to lead sufficient 
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evidence which would make it possible for the 

Magistrat under s. 210 of the Criminal Procedure 

Code, 1898, to be satisfled that there are sufficient 
ounds for committing the accused for trial to tho 
essions. 

It is for the istrate to weigh the evidence, 
and it is open wind the evidence is worth- 
less not to waste the time of the Court of Bession 
by committing the accused. The Magistrato 
should not play the role of the jury. It is not for 
him to consider whether the conviction 18 probable. 
If the conviction is possible at all on the evidence 
led, it is the duty of the Magistrate to commit the 
accused to Sessions. But the conviction must be 


possible. 
KRISHNAJI v. STATE. 54 Bom.L.R. 808. 


——S. 213. See CnrwiNAL PROOEDURE CODE, 
S. 210. 54 Bom.L.R. 808, 


— ———8S. 215. See CmuuwaAL Procmpure CopE, 
S. 210. 54 Bom.L.R. 808. 


——_S. 246. 

The powers of the Court under s. 246 of the 
Criminal Procedure Code, 1898, are not so wide that 
it ean convict an accused in respect of an offence 
although the conditions laid down by the Legislature 
for his conviction are not satisfied. 

STATE v. MAHADEV RAOJI. 54 Bom.L.R. 433. 


— — 8. 256-—Statements made by prosecution 
witness before committing Magi. uch witnesses 
not examined, $n trial before Sessions Court, as 
being hostile—Application by accused to use atate- 
ments of these witnesses as part Ate statement under 
8. 342—No definite order of Sessions Judge on such 
application—Dtrection by Sessions Judge tn charge 
to jury. Hiat statements of witnesses should be treated 
as tf formed part of statement of accused in 
Sessions Court. —Validity of such direction. 

In a case of murder, during the committal 
proceedings, certain witnesses were examined for 
the prosecution before the committing Magistrate. 
When the case went before the Sessions Court 
for trial, the Sessions Judge permitted the proseou- 
tion not to examine these witnesses as they had 
turned hostile. On an application by the accused 
to have the witnesses examined as Court witnesses, 
the Sessions Judge said that it was open to the 
accused to examine them as defence witnesses. 
The accused at the stage of making his statement 
under s. 842 of the Criminal Procedure Code, 1898, 
stated that he wished to use, as part of his own 
statement, the statements made by the witnesses 
before the committing Magistrate. In dealing with 
this request the Sessions Judge stated: ‘The 
documents are allowed to be produced subject 
to the condition that if they are not legally referable 
as part of the record, the parties will not be allowed 
todoso. This point will be considered tomorrow.” 
The Sessions Judge did not pass any definite order 
on the point, but while charging the jury he referred 
to the statements of the witnesses as if these were 
part of the statement of the acoused made in the 
Sessions Court. On the question whether the 
statements made by the witnesses in the commit- 
ing Magistrate’s Court could be looked upon as a 
statement of the accused made in the Seasions 
Court under a. 342 of the Code :— 

Held, that the Criminal Procedure Code made no 
provision for the adoption by an accused of a 
previous statement made by a witness in another 
Court as his own statement under s. 256 or s. 342 
of the Code; and 


THE BOMBAY LAW REPORTER. 











[vor. LIY. 


ORIMINAL PROCEDURE CODE, S. 256—(Conid.) 

that, therefore, the Sessions Judge was wrong in 
law in allowing the statementa of the witnesses 
made by them when they were examined as witnesses 
in the committing Magistrate's Court to be used as a 
part of the statement of the accused himself in the 


Sessions Court. 
STATE v. ABDUL GAFUR. 54 Bom.L.R. 322. 


——S.  263—Swummary trial—Hvidence partly 
recorded by Magistrate and hotes of evidence made 
part of record of case—Magtstrate succeeded by - 
another Magistrate—Succeeding Magistrate deciding 
case on evidence recorded by his predecessor and 
evidence partly recorded by himself—Legality of 
procedure. 

When in a summary trial under s. 203 of the 
Criminal Procedure Code, 1898, the evidence has 
been recorded partly by one Magistrate who has 
taken notes of evidence and made them part of the 
record of the case and when that Magistrate is 
succeeded by another Magistrate, the successor 
can decide the case on the evidence partly recorded 
by his predecessor and partly recorded by himself. 
Surat Mun. v. NAGINDAA. 54 Bom.L.R. 800. 


———— S. 264. See CADUNAL PRooEDURE Copz, 
B. 268. 54 Bom.L.R. 800. 
— 8. 292 (c) See CRIMINAL PROOEDURE 
Copa, S. 256. 54 Bom.L.R. 322. 
——— S. 342. Ses ORIMINAL PROCEDURE CODE, 
8. 256. 54 Bom.L.R. 322. 
— ——$. 350. Ses CRIMINAL PROCEDURE CODE, 
8.263. ? 54 Bom.L.R.322. 
— S. 354. See ORIMINAL PROCEDURE CODE, 
B. 263. 54 Bom.L.R. 322. 
— ——S. 355. See CRIMINAL PROCEDURE CODE 
8. 303. 54 Bom.L.R. 322. 
——— 8. 374. 


In a case where a person is convicted and sentenc- 
ed to death by the Court of Session upon a trial 
by jury and in the same case he is also convicted 
for a smaller charge, the High Court, in regard to 
the conviotion for the smaller charge, is competent 
to go into matters of faot as well as matters of law 
while deciding the submission under s. 374 of the 
Criminal Procedure Code for the confirmation of the 
sentence of death passed upon him. 

SrATE v. KAIXHUSERU. 54 Bom.L.R. 964. 


———$8. 376—Indtan Penal Code (Act XLV of 
1860), Secs. 802, 404—Submisston: to High Court 
Jor confirmation of sentence of death passed by Sessions 
Court—Accused, sm same case, convicted by jury for 
offence under s. 404, Indian Penal Oode— Whether 
High Court competent to go into matters of fact 
and law in respect of conviction under s. 404— 
Expression “In any case" sn s. 376, Criminal 
Procedure Code, means the whole case. 

The opening words, ‘In any case", in s. 376 of the 
Criminal Procedure Code, 1898, mean the whole 
cage, i.e., in the case of the accused sentenced to 
death not only the case with regard to the offence 
under s. 802, Indian Penal Code, or any other 
offence punished with death but also for any other 
offence of which he has been tried and convicted 


at the same trial. 
Syara v. KAIKHUBSHBU. 54 Bom.L.R.964. 


— —— S. 418 (2). See CROMNAL PROOEDURE 
Conn, B. 376. 54 Bom.L.R. 964. 


S. 561A —Erpunging of remarks—Judgment 
—Hemarks made by Magistrate or Judge in judg- 
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CRIMINAL PROCEDURE CODE, S. 561A 
—(Contd.) 


ment on conduct of party or witness—When such 
remarks can be expunged. 
istrates and Judges are entitled to pass 
remarks in their judgmente on the conduct of a party 
or of a witness to proceedings provided the remarks 
are justified by findings. Care should however be 
taken to base the remarks and the comments which 
, the Magistrate or Judge makes in regard to the 
' character or conduct of witnesses who appear to 
support the case on findings arrived at in that behalf 
and the remarks or the comments should not be 
lightly made or be the result of any sentiment or 
ii dekpd on the part of the Magistrate or the Judge. 
ATE v. Guram ManowrD. 54 Bom.L.R. 968. 


CRIMINAL TRIAL—Fine—Measure of punssh- 
ment, 
In determining the right measure of punishment 
the Court has always to bear in mind the necessity 
of proportion between an offence and the penalty. 
In imposmg a fine it is necessary to have as much 
regard to the pecuniary circumstances of the accused 
persons as to the character and magnitude of the 
offence, and where & substantial term of imprison- 
ment is inflicted, an excessive fine should not 
accompany it except in exceptional cases. 
ADAMJI Umar c. BOMBAY STATE. 

54 Bom..L.R. 400 (S.C.) 


CROSS—OBJECTIONS by respondent not barred- 
Cross-objeotions under O. XLI, r. 22, of the Civil 
bnc Gode, 1908, e. not barred, notwith- 
stending the dismissal of the appeal of the ond- 
ent, if that appeal was not dismissed bn merita, 
although the subject-matter of the respondent's 
appeal and his cross-objections might be identical. 

Mowamep UMER v, NoORUDDIN. 
54. Bom.L.R. 28 (O.C.J.) 


CUSTODIAN OF EVACUEE PROPERTY— 
Jurisdiction to hear appeal. Ses ADMINISTRATION 
or EvACUEE PROPERTY Aor, 1950. 

54 Bom.L.R. 822 (0.C.J.) 


DEBT ADJUSTMENT BOARD, establishment 
of. See BOMBAY AGRIOULTURAL DEBTORS RELIEF 
Aor, 1947, S. 4. 54 Bora.L.R. 938. 


DECREE, AMENDMENT or. Ses Crv PmocE- 
DURE Cops, O. XLI, r. Il. 
54 Bom.L.R. 947, 


a CONSTRUCTION oF. See CIVIL PROCEDURE 
Cops, O. XXI, r. 15. 54 Bom.L.R. 901* 


— ——Jorwr. See Crvm PaooRgpDugE Copz, O, 
XXI, r. 15. 54 Bom.L.R. 901. 


Murcer or, in appellate decision. See 
MERGER. 54 Bom.L.R. 28 (O.C.J.) 


If a deoree of confirmation is passed by the 
appellate Court, the deoree of the trial Court merges 
in the decree of the appellate Court. The decree 
which is in existence and which can be executed is 
the deoree of the appellate Court, and not the deoree 
of the trial Court. The fact that the appellate 
Court does not vary the decree of the trial Court 
does not make any difference to tho legal position 
that ultimately it is the decree of the appellate 
Court whioh is the substantive deoree and which 
must be amended if an amendment is sougbt. 

Hussar San v. SITARAM. 54 Bom.L.R. 947. 


DEDICATION or TEMPLE, See TEMPLE, DEDI- 
CATION, 54 Bom.L.R. 982. 


DEFENCE OF INDIA RULES, 1929, R. 81 (2). 
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DEFENCE OF INDIA RULES, R. 81—(Qontd.) 


See Spices (Forward Contracts Pronrrrron) 
ORDER, 1944, Cl. 3. 54 Bom.L.R. 883 (8.C.) 


DEFINITION IN sTATUTE. 

When an expression is defined in the Act, 
that definition must apply wherever that expression 
occurs in the statute, unless the Aov itvelf indicates 
to the contrary. 

Anant v. RATNAGIRI Locan BOARD. 
54 Bom.L.R. 841. 


DEKKHAN AGRICULTURISTS  RELPEF 
ACT (Bom. XVII of 1879), S. 3. See Duxxnan 
AanicULTURISTS' Rewer Act, 1879, S. 16 D. 

54 Bom.L.R. 935. 


— ——S. 10. See DEKKHAN AGRICULTURISTS’ 
Reuwr Aor, S. 16D. 54 Bom.L.R. 935, 


— S. 15D (3)—Suté for accounte—Transaction 
held to be a mortgage—Applicatton for redemption 
of mortgage—-Decres for redemption passed by Civil 
Judge— Whether appeal lies to District Court against 
decree. 

In a suit filed under s. 15D of the Dekkhan Agri- 
oulturiste' Relief Act, 1879, once an application 
is made under a. 15 D (3) of the Act, unless the suit 
falls under any of the sub-clauses of s. 3 (b) of the 
Act, the decree passed in it is appealable and s. 10 
of the Act does not apply to such a decree. 

Baru Pasi v. BHIKU. 54 Bom.L.R. 935. 


DELAY in filing appeal—Condonation of. See 
Loaration Act, 1908, 8.5. 54 Bom.L.R. 661. 


DEPOSIT, yoRrErTURB OF. 

Deposits made for the due performance of e 
contract do not fall within the ambit of s. 74 of the 
Indian Contract Act, 1872. 

Section 74 does not contemplate cases of deposite 
made for the due performance of thg centract. 
Such deposits cannot be considered to be amounts 
tobe paid in case of a breach. nor can these be 
considered to be “any other stipulation by way of 
penalty.” 

It is not necessary in a contract to have an 
express provision with to forfeiture of a 
deposit. If the deposit ia for the due performance 
of the contract, then on the failure to perform the 
contract and on the contract being repudiated by & 
party to the contract, the other party becomes 
entitled to forfeit the deposit. 

Whether & deposit is reasonable or otherwise has 
got to be judged from the nature of the contract 
which has got to be performed, and from the nature 
of the obligations undertaken by the parties to the 
contract. The nature of the deposit is not to be 
judged from the nature of the breach committed 

y one of the contracting parties. 
ABDUL Gant v. Bomaay Port TRUST. 
54 Bom.L.R. 273. 


DIVIDEND INCOME, iNcowE-vAx on. See 
Income Tax Aor, 1922, 8. 4 (3) (VILI). 
54 Bom.L.R. 595. 


DOCTRINE op BENEVOLENT INTERPRETATION —Seo 


BENEVOLENT INTERPRETATION, DOCTRINE OF. 
54 Bom.L.R. 451. 


EAST INDIA COTTON ASSOCIATION, ARTICLES 
or ABSOCIATION, ART. 96, scope of. 

Article 96 of the articles of association of the 
East India Cotton Association, Ltd., does not 
contemplate reference to arbitration of disputes 
other than those contemplated in the arbitration 
by-laws of the association. Therefore contracts 
in respect of which the parties cannot go to arbi- 
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EAST INDIA COTTON ASSOCIATION, Art. 96 
—(QOontd.) 


tration wider by-law 38A. of the association cannot 
be submitted to arbitration under art. 96. 
GoRpDHANDAS v. NATVARLAL. 

54 Bom.L.R. 367 (0.C.J.) 
EAST INDIA 


COTTON ASSOCIATION, 
BYE-LAW 88A. 


Article 96 of the Articles of Association of the 
East India Cotton Association, Ltd., does not 
contemplate reference to arbitration of disputes 
other than those contemplated in the arbitration 
by-laws of the association. Therefore contracts in 

of which the parties cannot go to arbitration 
er by-law 38A of the association cannot be 
submitted to arbitration under art. 96. 
GonDHANDAS t. NATVARLAL. 
54 Bom.L.R. 367 (O.C.J.j 


ENGLISH LAW, CONSTRUCTION OF. 

Decisions of English Courts given under the 
Finance Aot, the eme of which is different from 
the Indian Income-tax statutes, are not alwa 
helpful in dealing with matters arising under the 

ian law, and analogies and inferences drawn from 
those decisions are at times misleading. 
Coxs. E. P. T. e. Lagagur Brux. MIIS. 
54 Bom.L.R. 1 (S.C.) 


Lamitation Act, Art. 62. 

It is not always safe to follow English decisions 
in construing art. 62 of the Indian Limitation Act, 
1908. In India art. 62 should be more strictly 
construed because a liberal construction would 
result in more plaintiffs losing in large numbers 
of cases on the ground of limitation, because if 
art. 62 is strictly construed, then the suit would 
fall under art. 120 which gives to the plaintiff 
a large? pegiod of limitation. 

LINGANGOUDA v. LiNGANGOUDA. 54 Bom.L.R. 829. 


ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT (XXIV of 1946), S. 2 (a). 
See Breions (FORWARD Conrracrs PROHIBITION) 
ORDER, 1944, Cl. 3. 54 Bom.L.R. 883 (S.C.) 


———S. 3 (1. See Srices (FORWARD 
CowrRAOTS Prourrrion) Onxpzxm, 1044, Ol. 8. 
54 Bom.L.R. 883 (S.C.) 


— $8. 17 (2). See Secus. (FORWARD CowrRAOTS 
PROHIBITION) ORDER, 1044, Cl. 3. 

54 Bom.L.R. 883 (S.G.) 

ESSENTIAL  BUPPLY-—Landlord cutting off. 

See Bomaay Rents, Hore, AND Lopare House 
Rares CONTROL Act, 1947, 8. 24. 

54 Bom.L.R. 426. 





EVIDENOE: 

l. CoRROBORATION OF. 

2. PANORAB. 

3. Puso — PnaosEOUTOR. 

Punter. 

5. BuxxAnY TRIAL. 

1. CORROBORATION OF. 

A police officer who lays a trap and who receives 
a gratification, not with tho intention of taking it 
as a bribe but in order to bring to book the person 
who had offered him the gratifloation cannot be 
gaid to be an accomplice and therefore, his evidence 


does not require corroboration. 
Bram v. MAHADEO. 54 Bom.L.R. 153. 


2. PaNonas, in gambling cases. See GAMBLING 
Aor, 8. 12 (a). 54 Bom.L.R. 791. 


8. PUBLIO PaosmovrOon. 
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EVIDENCE—(Contd.) ^ 

, It is not the duty of the Public Prosecutor 
to lead all evidence before the Committing Magis- 
trate but he must lead and it is his duty to lead 
sufficient evidence which would make it possible 
for the Magistrate under s. 210 of the imina 
Procedure Code, 1898, to be satisfled that thero are 
Buffücient'grounds for committmg the accused for 
tmal to the sessions. 

KRISHNAJI vt. STATE. 54 Bom.L.R. 808. 


4. PUNTER, in gambling cases. Ses GAMBLING 
Aor, B. 12 (a). 54 Bom.L.R. 791. 


5. SUMMARY TRIAL. 

When in & summary trial under s. 268 of the 
Criminal Procedure Code, 1898, the evidence has 
been recorded partly by one Magistrate who has 
taken notes of evidence and made them part of the 
record of the case and when that Magistrate is 
succeeded by another Magistrate, the successor can 
decide the case on the evidence recorded by his 

edeceasor and partly recorded by himself, 

urat Bor. Moun. v. NAGINDAS. 
54 Bom.L.R. 800. 


EVIDENCE AOT (I of 1872), S. 27—Statement 
regarding conceal- 


whether admissible in evidence. 

When a statement made by an accused person 
while in custody of a police-officer is tendered 
in evidence under s. 27 of the Indian Evidence Act, 
1872, on the ground that an article which is canceal- 
ed and the accused’s knowledge of ita whereaboute 
are discovered in consequence of the statement, 
the words included in the statement with regard 
to the authorship of the concealment, e.g., “I have 
concealed,” “I have hidden", or "I have kept," 
are admissible in evidence under s. 27 of the Act. 

Before s. 27 of the Indian Evidence Act can come 
into play, there must be a fact discovered and the 
fact must be discovered in consequence of some 
information received from an accused person. 
The section lays down a further qualification that 
the whole of the statement made by the accused 
in consequence of which the fact is discovered is not 
admissible. Only so much of the statement is 
admissibleas relates distinctly to the fact discovered. 
Therefore, once a relevant fact is discovered by 
reason of a statement made by the acoused to 
& police-offlcer, the Court must scrutinize the state- 
ment in order to find out which portion of that 
statement bears a distinct relationship to the dis- 
covery of the fact. Any relationship to the fact 
is not sufficient. The relationship must be distinct; 
it must be unmistakable and uneqnivocal. 

Scars v. Rama SHIDAPPA. 
54 Bom.L.R. 316 (F.B.) 


——— $8. 91. See REGISTRATION Act, 1908, 8. 17. 
54 Bom.L.R. 245. 
———— 8. 92—Indian Contract Act (IX of 1872), 


Seo. 17 (3)—Hxecution of sale-deeds by plaintiff in 
favour of certain members of joint Hindu family 
representating such family—Partition between 
members of joint family—Property covered by sale- 
deeds tranaferred to defendants who formed another 
branch of joint famtly—Suit by inti against 
defendants for redemption of property alleging that 
sale-deeds were morigages—-Plaintiff seeking to lead 
evidence in suit that sale-deeds were really mortgages— 
Whether such evidence barred—Requssites of valid 
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EVIDENCE ACT, S. 92—(Contd.) 


' plea. of. fraud for purposes of proviso (1) to s. 92, 
Indian Evidence Act. 

'The plaintiff, who was the owner of certain pro- 

rties, executed sale-deeds in respect of them 
in favour of two members of a branch of a joint 
Hindu family, who represented the joint family 
in the matter of the sale-deeds. There was a 
partition between the members of the joint family, 
and under its terms those properties were transferred 
to the defendants who were members of another 
branch of the joint family. The plaintiff filed a 
suit against the defendants for a declaration 
that the sale-deeds were really mortgages and for 
redemption and possession of the properties. 
In the suit the plaintiff sought to load evidence 
to show that the sale-deeds which were executed 
by him were really mortgages and that, therefore, 
he was entitled to redeem the properties, On the 
question whether this was barred under s. 92 
of the Indian Evidence Aot, 1872, it was contended 
by the plaintiff that as he was not a party to the 
deed of partition and as the defendants were not 
parties to the sale-deeds, it could not be urged that 
the evidence which was sought to be led was bet- 
weentheparties to the sale-deeds or their representa- 
tives in interest so as to come within the ban of 
8. 92 of the Act :— 

Held, (1) that s. 92 of the Act was applicable 
to the case, because whatever evidence was soughb 
to be led was between the parties to the sale-deeds, 
aa the defendants, who were members of the joint 
family, were really parties to the sale-deeds though 
these were in fact executed in favour of the two 
members who represented another branch of the 
joint family ; and 

(2) that the defendants derived their title to the 
properties covered by the sale-deeds by virtue 
of the operation of the deed of partition, and hence 
they were representatives in interest of those two 
members and, therefore, the evidence which was 
sought to be led was barred under a. 92 of the Act. 

In order to plead fraud effectively for the purposes 
of proviso (1) to s. 92 of the Indian Evidence Act, 
the particulars of fraud must be given by the party, 
and in the absence of such particulars, there cannot 
be any proper averment of fraud. The fraud which 
is alleged must be such as enters into the transaction 
itself and enables the party to avoid the transaction. 
It must be fraud within the meaning of the term 
as used in s. 17 (3) of the Indian Contract Aot, 
1872, and unless and until the allegations amount 
to that, there cannot be any valid plea of fraud 
which can be taken up by a party. Merely because 
a party knew the circumstances under which the 
previous transaction had been entered into and 
was thereby affected with the knowledge of the\ 
circumstances attendant upon the transaction 
when he in his turn entered into his own transac- 
tion, it does not follow that he would be guilty of 
fraud if he set up a title contrary to the facts and 
circumstances thus known to him. 

NARSINGDAS v. RapHAKIsaN. 
54 Bom.L.R. 492. 


Proviso (4). See REGISTRATION Aor, B. 17 
(1) (b). 54 Bom.L.R. 543 (O.C.J.) 


EX-PARTE DECREE, setting aside of. See 
Orv ProosnurE Copp, 1008, O. IX, r. 13. 
54 Bom.L.R. 555 (S.C.) 


~ The notice required to be served through 
Court to the insurer under s. 96 (2) of the Motor 
Vehicles Act, 1939, must be ofa reasonable duration, 
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and ifan ex-parte decree is passed against the 
defendant by whom the policy is effected and if the 
insurer through the defendant satisfies the Court 
that the insurer did not have reasonable opportunity 
to defend the action, the Court aoti under ite 
inherent jurisdiction can set bugs le ex-parte 
decree. 

Sanvpsine v. Nuxant. 54 Bom.L.R. 557(0.C.J.) 


EXCESS PROFITS TAX ACT (XV of 1240), 
S. 2 (5)—Assessee manufacturing silk cloth installing 
plant for dyeing stlk—Assesses, unable to make use 
of plant, letting st out on rent—Amount of rent 
received by assesses whether profits from business. 

The &ssessee company was à manufacturer of 
silk cloth and as a part of its business 1t installed 
a plant for dyeing silk yarn. During the chargea- 
ble accounting period owing to diffloulty in obtain- 
ing silk yarn on account of war it could make no 
use of this plant. The assessee company let out 
the plant to another company at a certain rent. 
The Excesa Profits Tax Officer included the sum of 
Rs. 20,005 realized as rent in the profits- of the 
business of the assessee company and held that 
excess profits tax was payable on this amount. 
On the question whether the assesses company’s 
income of Rs. 20,005 was profits from business 
within the meaning of a. 2 (8) of the Excess Profits 
Tax Act, 1940, and was, therefore, liable to pay 
excess profits tax :— 

Held, that it was part of the normal activities 
of the assessee conpany's busmess to earn money 
by making use of its machinery by either employing 
it in its own manufacturing concern or temporarily 
letting it to others for making profit for that 
business when for the time being it could not itself 
run it; e > ~ 

that the dyeing plant had, therefore, not ceased 
to be a commercial assot of the assessee company ; 
and i, 

that, therefore, the income of Ra. 20,005 earned 
by the assessee company was chargeable to excess 
profits tax under s, 2 (5) of the Excess Profits 
Tax Aot. 

A commercial asset susceptible of being put to a 
variety of different uses in which gain might be 
acquired, and whichever of these uses it was put 
to by the assessee, the profit earned is & user of the 
asset of the game business. A mere substituted. 
use of the commercial asset does not change or 
alter the nature of that asset. Whatever the 
commercial asset produces is income of the business 
of which ıt is an asset, the process by which the 
asset makes the income being immaterial. 

The yield of income by a commercial asset is the 
profit of the business irrespeotive of the manner in 
which that asset is exploited by the owner of tho 
business. Ho is entitled to exploit it to his begt 
advantage and he may do so either by using it 
himself personally or by letting it out to somebody 
else. 

Decisions of the English Courts given under the 
Finance Act, the asacheme of which is different 
from the Indian Income-tax statutes, are not a]. 
ways very helpful in dealing with matters arising 

er the Indian law, and analogies and inferenceg 
drawn from those decisions are at times misleading. 

Sembls. The case of an owner of land letting 
out his land and carrying on exploitation of part of 
that land by selling gravel out of it would fall 
unless 8. 9 of the Indian Income-tax Act, 1922, 
as income earned, no matter by whatever method 
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from land, and specifically dealt with by that 
section. 
Comn. E. P. T. v. Laxsgur Sax Mors. 

54. Bom.L.R.1 (S..C) 


~S. 5, third proviso——Business loss suffered 
in Indian State—Profits made tn British India in 
business $n same accounting period—Whether loss 
suffered could ba set off against profits for purposes 
of excess profits tax. 

Tle asseeseo suffered a loss in a business of buying 
and selling cotton in an Indian State m the acoount- 
ing period 1943. In the same year he made a 
proai in a cotton business which he carried on in 

ombay. The loss suffered by the assesses was 
allowed to be set off against his profits in Bombay 
for the purposes of income-tax. On the question 
whether the assesseo was entitled to the same 
relief for the excess profits tax for the chargeable 
accounting period :— 

Held, that under the third proviso to s. 5 of the 
Excess Profits Tax Aot, 1940, the loss waa not 
allowable in computing the income of the assesses 
chargeable to excess profits tax. 

The expression “the whole of the profits of whioh 
socrue or arise in an Indian State" in the third 
proviso to s. 5 of the Excess Profits Tax Act isa 
descriptive expression describing the nature of the 
business which is sought to be taken out of the 
purview of the Act. This description does not so 
much emphasize the fact that in a particular 
per profits did accrue or arise in an Indian State, 

ut what it emphasizes is that the business should 
be such that, if that business were to make profits, 
those profits would accrue or arise in an Todien 
State. There is no attempt at drawing a contrast 
betse profits and losses. The attention of the 
Legislature “was rather focussed upon the nature 
and type and the character of the business which it 
wanted to exclude from the operation of the Excess 


Profits Tax Act. 
54 Bom.L.R. 622. 


Comer. E. P. T. v. Broaman. 
7. See Exoxss Prorrrs Aor, 1940. 


seg, 
S. 9 (3). 54 Bom.L.R. 607. 


— 8. 9 (8)—Subsidiary company, before being 
merged 4n assessee company, having deficienoy of 
profits.—Subsidsary company making profits, after 
merger, during chargeable accounting period of assesses 
company— Whether assesses company enti to eet 
off deficiency of profits of subsidiary company agatnst 
profits made by subsidiary company during chargeable 
accounting pertod. 

Section 9 (3) of the Excess Profits Tax Act, 1940, 
must be read with reference to s. 7 of the Aot. 
Therefore, when for the purpose of s. 9 (3) it has 
got to be decided whether the subsidiary company 

as made any profits during the chargeable aocount- 
ing period, the profits are only to be determined 
subject to the provisions of s. 7 of the Act. 

A statute must be so read that all the sections as 
far as possible are reconciled and fitted into the 
scheme which the Legislature embodied in the 
statute. 

Comer. E. P. T. v. KABAMORAND. 
54 Bom.L.R. 607. 


———-S8. 15—4Assessee company given allowances 
tn reapect of assessment by Central Board of Revenue 
—Allowances given on ground that buildings, plant 
or machinery would not be required for assesses’s 
business after war—Butldings, plant or machinery 
used by assesses for tts business after war—Re- 
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EXCESS PROFITS TAX ACT, S. 15-—(Contd.) 


assessment by Haxcess Profits Taw Officer under 
8. P HER Officer justified in acting under 
8. 15. 

The assessee company which was assessed to 
excess profits tax for three conseoutive years 
during the war, succeeded in getting an order of the 
Central Board of Revenue under s. 26 (3) of tho 
Excess Profita Tax Act, 1940, giving certain 
allowances in respect of the assessments, on the 
representation that provision for buildings, plant or 

ery would not be required for the purposes 
of its business after the termination of the war. 
The order of the Central Board of Revenue ex- 
pressly stated that by reason of the circumstance 
that the provision of buildings, plant or machinery 
would not be required for the purposes of business 
after the termination of the war, allowance would 
be made in respect of such circumstance in comput- 
ing the profits of the ohargeable aceounting period. 
In 1948 the Excess Profits Tax Officer discovered 
that in fact the buildings, plant and machinery 
had been used for the purposes of the business of 
the assesseo after the termination of the war. 
The Officer thereupon purported to act under 
8. 15 of the Act and revised the assessment for the 
three years. On the question whether the Officer 
could act under a. 15 of the Act s 

Held, that the validity of the relief given to the 
assessee depended upon the buildings, plant or 
machinery not being used for the purposes of the 
assessoo's/ business r the war, 

that as ib was discovered that the assessoe used 
the buildings, plant or machinery for purposes of- 
its own business after the war, the assessee had 
obtained excessive relief and, therefore, he was 
rightly deprived of that relief under s. 15 of the 
Excess Profits Tax Act; and 

that in view of the order passed by the Central 
Board of Revenue under s. 26 (3) of the Act it 
was competent to the Excess Profits Tax Officer 
to revise the order under s. 15 of the Act. 

Under s. 15 of the Excess Profits Tax Act, 1940, 
if an assessment is valid at the date it was made, 
its validity cannot be challenged by reason of sub- 
sequent facts which come into existence. The 
validity of an assessment can only be judged in the 
light of the facte then existing which are either 
known to the Officer or which he subsequently 
comes to know. But when the validity of the 
assessment cannot be determined at the date when 
it was made, but can only be determined in the light 
of subsequent facts, the validity of the assessment 
cannot be determined as of the date when the assess- 
ment was made. 

The Income-tax Act does not concern itself with 
equity, and the Courts must strictly construe the 
provisions of the Act aa the Legislature has enaoted 
thom, and, if the taxpayer is entitled to a relief, 
whether equity is on his side or not, he should be 

iven that relief. 
ome. E. P. T. v. INDIA UNITED Mrs. 
54 Bom.L.R. 617 


———-—S8. 26 (83) See Exonss Proyrrs Tax Aor, 
1940, 8. 15. 54 Bom.L.R. 617. 


EXCLUSION OF TIME between preparation of 
decree and pronouncement of judgment and 
signing of decree. 

The time properly taken for the preparation of the 
decree and the time which elapses between the 
pronouncing of the judgment and the signing of the 
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decree should be excluded under s. 12 (2) of the 
Indian Limitation Act, 1908. 
JAYASHANKAR t. MAYABHAI. 

54 Bom.L.R. 11 (F.B.) 


EXEMPTIONS FROM LAND-REVENUE 
(NO. 2) ACT (Bom. VII of 1863), S. 6—Toda 
Giras Allowances Act (Bom. VII of 1887), Sec. 38— 
Sansthan properties, +mpartsble and descending by 
rule of primogeniture—BEffeci of passing of Acts 
on properites wm relation to succession by rule of 
primogentture—Impartible estate—Immovable — pro- 
perty acquired by holder of such estate, incorporated 
with estate— Whether such property impressed with 
all incident’s of impartible estate. 

A descent by the rule of primogeniture which is 
merely & succession by a special custom ig included 
in the term "inheritance". It is only a mode of 
inheritance which is hallowed and sanctioned by 
special custom, but is nonetheless an inheritance. 
Therefore, the expression ''heritable and transfer- 
able property of the holder” in s. 6 of the Exemp- 
tions from Land-Revenue (No. 2) Act, 1803, includes 
within its connotation a descent by the rule of 
primogeniture. 

The expression “lineal male heirs in male descent" 
in &. 3 of the Toda Giras Allowances Act, 1887, 
includes within its connotation the succession by 
the rule of primogeniture. 

Though the income of an oe estate 
belongs exclusively to the holder of the impartible 
estate, and the properties acquired out of this in- 
come by the Thakore for the time being or the 
sansthanik would in the absence of anything 
more be his self-acquired property, it ia open to him 
to incorporate his self-acq immoveable pro- 
perties with the santhan properties and thereupon 
the properties would accrue to the estate and be 
impressed with all its incidents including the 
descent by the rule of primogeniture. 

RASINGJI €. ÍSHWARSINGHJI. 
54 Bom.L.R. 99, 


EXPUNGING oy REMARKS, when can be expunged. 

Magistrates and Judges are entitled to pags remarks 
in their judgmenta on the conduct of a party 
or of a witneas to proceedings provided the remarks 
aro justified by findings. dare should however 
be taken to base the remarks and the comments 
which the Magistrate or Judge makes in regard to 
the character or conduct of witnesses who appear to 
support the case on findings arrived at in that behalf 
and the remarks or the comments should not be 
lightly made or be the result of any sentument or 

rejudice on the part of the Magistrate or the 


udge. 
SrATE v. GULAM Maxsomep. 54 Bom.L.R. 968. 


FINE—Oriminal = trial—Offence and  penaliy— 
Determination of right measure of punishment- 
Whether excesswe fine should accompany sub- 
stantial term of imprisonment—Supreme Court 
of Indta—Practice—Interference by special leave 
in matter of punishment imposed for crimes. 

In determining the right measure of punishment 
the Court has always to bear m mind the necessity 
of proportion between an offence and the penalty. 
In imposing a fine it 1s necessary to have as much 
regard to the pecuniary circumstances of the accus- 
ed persons as to the character and magnitude of the 
offence, and where a substantial term of imprison- 
ment is inflicted, an excessive fine should not 
accompany it except in exceptional cases, 
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It is not the practice of the Supreme Court of 
India to interfere by special leave in the matter of 
punishment imposed for crimes committed, except. 
in exceptional cases where the sentences are daduly 
harsh and do not really advance tho ends of justice. 
ADAMJI Umar v. B’say STATE. 

54 Bom.L.R. 400 (S.C. ) 


FOOD STUFF--Wbhether turmeric included in. 
Ses SrrcEs (FORWARD Conrracts PROHIBTIQgOKN) 
ORDER, 1944, Cl. 3. 54 Bom.L.R. 883 (O.C.J.) 


FORFEITURE OF DEPOSIT—Whether neces- 
Bary to have express provision in contract regard- 
ing such forfeiture. 
It ig not nocessary in a contract to have an 
ress provision with r to forfeiture of a 
deposit. If the deposit is tor the due performance 
of the contract, then on the failure to perform the 
contract and on the contract being repudiated by a 
to the contract, the other party becomes 
entitled to forfeit the deposit. 
ABDUL Gani & Co, v. B’Bay Porr TnaUST. 
54 Bom.L.R. 273. 


RELIEF AGAINST. 

The equitable jurisdiction of the Court to give 
relief agamst forfeiture and to relieve & party 
against penalty is conditioned by this very im- 
pe faet, that ordinarily the Court will not 

lp & wrong-doer or & ty in default in obtain- 
ing & deposit which he hag made for the due per- 
formance of a contract when he himself broke the 
contract or repudiated the contract. 

ABDUL Gant & Co. v. B'BAy Port Trusr. 
54 Bom.L.R. 273. 


FRAUD, requisites of valid plea of fraud for 
purposes of proviso (7) to s. 02, Evidenge Aeb.» 

In order to plead fraud effectively for the purposes 
of proviso (1) to s. 82 of the Indian Evidence Aot, 
the particulars of fraud must be given by the party, 
and in the absence of such particulars, there cannot 
be any proper averment of fraud. The fraud which 
is alleged must be such as enters into the transao- 
tion iteelf and enables the party to avoid the 
transaction. It must be fraud within the mean- 
ing of the term as used in s. 17 (3) of the Indian 
Contract Aot, 1872, and unless and until the 
allegations amount to that, there cannot be any 
valid plea of fraud which can be taken up by & 
party. Merely because a party knew the circum- 
stances under which the previous transaction had 
been entered into and was thereby affected with 
the knowledge of the circumstances attendant 
upon the transaction when he in his turn entered. 
into his own transaction, it does not follow that 





he would be guilty of fraud if ho set up a title 
contrary to acts and circumstances thus 
known. to him. 


Narsiepas v. RADRAKIBAN. 54 Bom.L.R. 492. 


GAMBLING ACT (Bom. IV of 1887), S. 12 (a}— 
Evidence of punter accompanied by panch witness— 
Punter’s evidence that he gave marked currency 
note to accused for laying bet—Panch witness 
supporting evidence and stating that recording of 
bet done on slip by accused—Whether evidence 
adduced sufficient to prove charge under Act. 

Two &ecused persons who were alleged to be 
receiving bets on American futures were charged 
with committing an offence of gaming in a public 

lace. an offence under s. 12 (a) of the Bombay 
Pecan bion of Gambling Act, 1887, and there was 
before the Court evidence of a punter and a panch 


1080 


* 
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witness. {The punter gave evidence to the effect 
that he was given a marked two rupee note by the 
police and was instructed to go to acoused No. 1 
and lay a bet of Rs. 20n Bombay 7, and that he 
accordingly went up to acoused No. 1 and offered 
the bet on Bombay 7. The evidence of the panch 
witness was to the effect that he had accompanied 
the punter, that the punter had gone up to acoused 
No. 1, that accused No. 2 was also present there, 
tha? the punter had given the marked two rupee 
note to accused No. 1 and had asked accused No. 1 
to lay it as a bet on Bombay 7, that the currency 
note was accepted by socused No. 1 and that 
thereafter the recording of the bet was done by 
accused No. 2 on a slip exh. 1-0. On the question 
whether the evidence adduced against the accused 
was sufficient for the purpose of proving a charge 
of ing in public against them :— 
eld, that the evidence of the punter and the 
panch witness was satisfactorily corroborated, 
not only by the find of the marked currency note 
from the possession of accused No. 1 but also by the 
slip exh. 1-C, and that, therefore, the evidence 
adduced was sufficient to establish the offence 
against the accused. 
STATE v. JAYANTILAL. 54 Bom.L.R. 791, 
GENERAL CLAUSES AOT (X of 1897), S. 35. 
See TRANSFER OF PROPERTY Aot, 1882, 8. 58 (a). 
54 Bom.L.R. 519. 


GOVERNMENT OF INDIA ACT, 1935 (26 
Geo. V, c. 2), S. 175. See INDIAN INDEPENDENOE 
Aor, 1947. 54 Bom.L.R. 561 (0.C.5.) 


GROSSING-UP in respect of tax payable by 
asseasee outside India premissible. 

the only section which permits grossing-up 
is g. ) of the Indian Income-tax Act, then under 
that section grossing-up can only be in the manner 
indicated in that sub-section. And that grossing 
up relates only to the adding to the dividend of a 
shareholder the tax payable by the company, of 
which he is a shareholder, in India, on the total 
income of the company. Therefore there is no 
provision whatever in the Act for adding to the 
dividend of a shareholder the tax paid by the 
company outside India. 
Come. I. T. v. BLUNDELL SPENOE. 

54 Bom.L.R. 175. 


GUARDIANS AND WARDS ACT (VIII of 
1890), S. 7—Hindu Women’s Rights to Property 
Act (XVIII of 1987), Sec. 3 (2) (3)—Joint Hindu 
family consisting of widows and minor son— 
Whether guardian can be appointed of minor’s 
property under Guardians and Wards Act. 

In a case where & joint Hindu family consists 
of two widows and a minor son, a guardian can 
be appomted of the property of the minor under 
the Guesdiane and Wards Act, 1890. 

The position of a widow in such a case is that 
while she is a member of the joint family, she is 
not entitled to be the manager of the family and 
all that she is entitled to is to claim an interest in 
the joint family property by partition if she is eo 
minded. If she cannot be the manager of the 
family, then there is nothing to prevent the Court 
from appointing an officer of the Court as guardian 
of the property of the minor, and the mere cir- 
cumstance that she has an interest in the joint 
family property gives her no right to say that in 
such a case a guardian cannot be appointed of the 


roperty of the minor. 
AKHAMABAI v. SITABAI. 54 Bom.L.R. 55. 
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GUARDIANS AND WARDS, ACT, S. 
GUARDIANS AND Warps Act, 1890, 8. 7. 

54 Bom.L.R. 55. 
———-—S. 10. See QUARDIANS AND Warps Aor, 
1890, 8. 7. 54 Bom.L.R. 55. 


HARIJANS—Rights of Harijans to worship in 
Jain temple. 

Under the Bombay Harijan Temple Entry Act, 
1047, m a Jain temple Hindus are only allowed 
to worship provided they have acquired that right 
by law or by custom. “Te Hindus have a right to 
worship in & Jam temple, then by reason of that 
right a similar right must be conferred upon the 
Harijans. The rights of the Harijans under the 
Act have been made to approximate with the righte 
of the Hindus, but the right that a Hindu has i8 a 
right which was subsisting in him before the Act 
was d; no new right been conferred upon 
him by this Aot. Therefore, if a Hindu can esta- 
blish his right to worship in a Jain temple as having 
existed prior to the passing of this Act, then a 
Harijan can equally well claim the same right. 
BHAICHAND v. B'BAvy STATE. 54 Bom.L.R. 69. 


HEREDITARY OFFICES ACT (Bom. III of 
1874), S. 4—Bombay Rent-free Estates Act (XI of 
1852), Exemptions from Land-revenue Acts (Nos. 
I and II) (Bom. II and VII of 1863), Rulea framed 
under—Watan property continued with holder 
without services and with full levy of asseasment— 
Hffect of such continuance—Whether property ceases 
to be watan property—Rules framed under Act of 
1852 whether abrogated by rules framed under Acts 
of 1863 regarding resumption. 

If property which was originally watan property 
is continued with the holder thereof, but without 
the holder having to render services and with the 
full levy of assessment from him, the effect of such 
continuance is that the property ceases to be watan 
property and is converted into a ryotwari holding 
in which the holder is invested with the rights of an 
ordinary occupant. ' 

The old set of rules regarding resumption eto. 
framed under tbe Bombay t-free Estates 
Act, 1852, was not abrogated by the new set of 
rules framed under the Exemptions from Land- 
revenue Acts (Nos. 1 and 2), 1863, and the conti- 
nuance of the land, which was originally watan 
land, with the holder thereof on the commutation 
of service and on the le of full assessment 
could be ordered ooth dec the old rules as well as 
under the new rules. Therefore, when once an 
action is taken, whether under the one set of rules 
or the other, of continuing the land in possession 
of the original holder, without the holder having 
to render service and on his pa the full assess- 
ment, the effect of the continuance is the conversion 
of the original watan land into a ryotwurt holding. 
RAMIJYABI v. GupusaAHEB. 54 Bom.L.R. 405. 


HIGH COURT, second appeal. 

The finding whether the existence of a particular 
partnership was ended on a particular date or 
continued even thereafter is a finding of fact and 
no second appeal against that finding of the lower 
appellate Court lies to the High Court even if the 
decision was dependent entirely on documentary 
evidence. 

DnüULIA AMALNER M. T. v. RAYOHAND. 
54 Bom.L.R. 294. 


WRIT OF CERTIORARI—Iasue of. 
When the High Court issues the high prerogaiive 
writ of certiorurt, it directs the judicial Tribunal 


9. See 





1952.] GÉNERAL 


HIGH COURT—(Contd.} 


against which it is acting to transmit its record to 
the Uourt, and if necessary to quash the order 
which the Tribunal | as passed. In issuing the writ 
the Court is not acting as a Court of appes.. It is 
exercising supervisory powers conferred upon it, 
and those powers are exercised hv means issuing 
high prerogative writs. But the power and jurisdio- 
' tion of the Court is limited. The power which the 
‘Court of appeal has to remand a matter back to the 
‘lower Court cannot be exercised by the High Court 
when it is called upon to issue a writ of certiorari. 
"The Court is only concerned with the question as 
to whether the Tribunal exercising judicial funo- 
tions has or has not acted without jurisdiction or 
"whether in the exercise of ite jurisdiction it has 
‘contravened the principles of natural justice. 
If it has acted without jurisdiction or if it has 
‘contravened the principles of natural justice, then 
the jurisdiction of this Court is to quash the order 
passed without jurisdiction or in contravention of 


‘the pennies of natural justice. There the power 
of the High Court stops. It has no power to go 
further to direct the Tribunal to hear the matter 


again or to deal with that matter in a manner 
directed by the High Court. It would be left 
to the Tribunal whether to hear the matter again 
or not. But that is a matter on which the High 
Court cannot give any direction. 
Monawen Usman v. Lan. Arr. TRIB. 

54 Bom.L.R. 513 (O.C.J.) 


‘Writ OF MANDAMUS—-lesue of. 

The main and prinorpal objeot of a writ of 
mandamus is to compel Government or its officers 
to carry out their statutory obligation. The duty 
of the Court is to see that Government or its 
officers do not overstep the limits and the bounds 
that the statute has prescribed for the exercise 
of their power. If the Legislature lays down that 
the power cannot be exercised except on the satisfar- 
tion of certain conditions and the officer exercises 
the power although the conditions are not satisfied, 
the Court will intervene by a writ of mandamus 
and prevent the officer from acting contrary to 
statute. 

B'sav Stare vt. LAXMIDAS. 
54 Bom.L.R. 681 (O.C.J.) 


HINDU LAW, ADOPTION-—Reopening of parti- 
tion by adopted son—Share of such son. 

Under Hindu law the rights of an adopted 
sonare not affected by reason of the fact that the 
joint status of the family which he seeks to enter 

y his adoption has been terminated either by a 
prior partition between the surviving coparcenersa 
or by the death of the sole surviving coparcener. 
In either caso the adopted son is entitled to enter 
his adoptive family on the basis that the family is a 
joint and undivided Hindu family and his rights 
in the property of the family must be decided on 
that basis. 

Under Hindu law partition is made only ence, 
but there are some exceptions to this rule. The 
posthumous son can claim & re-partition and so 
oan tho heir of a disqualified person and an absent 
eoparoener. The case of the adopted son must be 
included amon; these exceptions because the 
position of an adopted sorf is analogous to that of a 
son who waa in his mother's womb at the time of the 
partition, but who is born thereafter. 

One § and his two sons R and K formed a joint 
Hindu family. K died in 1930 leaving a widow but 
no issue. In 1932 K’s widow adopted the plaintiff 
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to her deceased husband and on the day of the 
adoption S and R entered into a partition deed 
partitioning the coparcenary property between 
them. Thereafter S alienated the property which 
had fallen to his share by exeouting deeds of gift 
in favour of R’s children. After the death of 8 in 
1034 the plaintiff filed a suit claiming a half share 
in the coparcenary property as the adopted son of 


Held, that the coparcenary which had Veen 
determined by the partition between 8 and R 
was in effect revived by the adoption of the plaintiff 
and that the plaintiff's claim made in the suit should 
be treated as a claim for reopening a ition which 
had been made without recognising his share in the 
family properties ; 

that it was not open to S to alienate any of the 
family properties so as to bind the plaintiff unless 
such alienations were justified by the provisions of 
Hindu law, and 

that, therefore, the plaintiff was entitled to claim 
a half share in the properties in suit. 

RAMGOHANDRA t. RAMKRISHNA, 54 Bom.L.R. 636. 


ALIENATION- — Widow. 

The Hindu female whose death is referred to in 
in art. 141 of the Indian Limitation Act, 1908, 
may be the widow of the last full owner or may be 
a female heir who succeeds to him either initially, 
though having a limited estate in what she inherita, 
or as & reversionary heir on the extinction of a 
prior limited estate. 

It is only in the case of a Hindu entitled to the 
possession of immovable Property in his own right 
aa the reversionary heir of the last full owner having 
to file a suit for such possession that the jon 
can arise for consideration whether his*suit would 
be convered by art. 141 of the Indian Limitation 
Act and would have to be filed within twelve years 
of the death of the Hindu female on whose death 
he becomes entitled to the possession of the im- 


movable property. 
GOVIND v. OHANDBA. 54 Bom.L.R. 263. 


— —DAUGHTER-——Inheritance and succession 
—Married daughters succeeding as heirs of their 
jather—Both daughters financially well off—Whether 
daughter comparatively less rich than other daughter 
entitled to succeed as sole heir of father. 

Under Hindu law the rule about one married 
daughter excluding the other married daughter 
from inheritarce to the property of their father 
comes into operation only if one daughter is indigent 
or poor and needy, while the other one is possessed 
of wealth. It does not apply where both the 
daughters are financially well off and well placed 
in life. 

According to the text of Hindu law only the 
unendowed or ntrdhan daughter has a prior right 
of inheritance. Itis only such a daughter who oan 
succeed to the father's estate to the exclusion of her 
sisters. Where there is no such daughter, that is 
one who can bo called apratisthita or nirdhan, 
then succession devolves on the endowed or en- 
riched daughters, i.e., those who are possessed of 
wealth. Such daughters, being heira of the same 
class, must share equally their father’s property. 
SHIVPRASAD V. JANKIBAI. 54 Bom.L.R. 940. 


ILLEGITIMATE DAUGHTER, whethe 

tlegitimaie daughter entitled to succeed to her mother’s 

collaterals. : 
Under Hindu law an illegitimate daughter is not 
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entitled to succeed to the collaterals of her mother. 
PANDURANG v. ADM. GEN. B’Bay. 

54 Bom.L.R. 892 (0.G.J.) 
IDOL—Shebait—Right of idol as juridical 
person to file suit in respect of property held by 
1dol—Sust filed in name of idol represented by 
shebatt—Whether idol proper plaintiff in suit— 
Shepait party to unauthorised alienation of idols 
property—Sutt challenging such altenation—Shebast 
whether can file such sutt as next friend of idol. 

The principal in the case of an image or idol is 
not an entity capable of acting on its own, with 
the result that it has of necessity got to act through 
ite manager or an accredited agent, who onder the 
circumstances is the only person capable of per- 
forming these functions in the name of the idol. 
‘Tho shebait isin possession and management of the 
property belonging to the image or idol, and having 
such possession and management vested in him, 
it is only an extension of the principle of responsi- 
bility from the image or idol to the manager to vest 
the right of PCR of the property which is 
incidental to the right of possession and management 
thereof by way of filing a suit in connection with 
the same, in the shebait. The extension of the 
right in the shebait however does not mean that 
the right which the image or the idol as a juridical 
person by virtue of its holding the property to file 
& suit in regard thereto is by any process eliminated. 
Both these rights can exist simultaneously, so 
that if the suit is filed in the name of the image or 
idol, the image or idol would be & proper plaintiff, 
though, of necessity it would have to be represented 
in the suit by its manager or shebait. If the 
mameger of the shebait on the other hand chooses 
in vindication of his right to sue for the protection 
of the properties to file & suit in his own name, 
he may just as well do so. But that would be no 
bar to the right of the image or the idol to file such a 
suit if it had chosen to do so. These rights either 
by the image or the idol or by the manager or by 
the shebait could be exercised only by the one or the 
other and not by both; so that if the cause of 
action was prosecuted to judgment, it would be 
merged in a decree properly passed in favour of the 
plaintiff and the defendant could not be proceeded 
against any more in respect of that very cause of 
action. 

No Court would appoint the manager or the 
shebait who was himself a party to an unau- 
thorised alienation as the next friend of the image 
or the idol where the alienation is being challenged. 
The next friend would of necessity be some person 
other than the manager or the shebait of the imago 
or the idol, and no better person can be found than 
the person next in order of succession of the 
shebaitship. 

In the absence of the manager or the shebait 
himself being in a position to flle a suit as the next 
friend of the image or the idol, it would be compe- 
tent to another person even the beneficiary apart 
from his being the next in succession to the office 
of the manager or the shebait to file a suit ın the 
name of the image or the idol acting as its next 
friend. 

ManapoBA DEVESTHAN v. MAHADOBA. 
54 Bom.L.R. 645. 


— ——IMPARTIBLE ESTATE—Immoveable pro- 
perty acquired by holder of such estate, incorpo- 
rated with estate. See EXEMPTIONS FROM LAND- 
REVENUE (No. 2) Aor, 1863, 8. 6. 54 Bom.L.R. 99. 
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HINDU LAW, JOINT FAMILY PROPERTY— 
Karta carrying on business. 

When a joint Hindu family has a business, in 
order to determine who carries on the business, 
what hes to be ascertained is who is the actual 
contracting party in relation to the transactions 
entered into in the course of the business. If the 
karta 1s carrying on the business, then he is the 
contracting party. It may be that other major ' 
coparceners may associate themselves with the 
karta in the conduct of the business, in which case 
they may also be treated as contracting parties 
and may make themselves personally hable for 
the debts contracted. It may also be thet the 
other adult coparceners, by their conduct, may 
hold themselves out as contracting parties, in 
which case they also would be personally liable. 
It is only these coparceners that can be considered 
to be carrying on business within the meaning of 
cl. 12 of the Lettera Patent. But if the joint family 
business is carried on by the karta alone, the other 
members of the family cannot be said to be carrying 
on business within the meaning of that clause. 
Suiv BHAGWAN v. ONXKARMAL. 

54 Bom. L.R. 330 (O.C.J.) 


— —MARRIAGE—W:ife impotent at time of 
marriage and thereafter— Whether husband entitled to 
decree for nullity of marriage—Hindu marriage 
whether a civil contract—Bombay Hindu Divorce 
Act (Bom. XXII of 1947). 

Under Hindu law where a wife is impotent at 
the time of marriage and continues to be so there- 
after, the husband is entitled to a decree for nullity 
for marriage. 

A suit was filed by a Hindu husband against his. 
wife for a declaration that their marriage, which 
was performed on May 12, 1950, according to 
Hindu Vedio rites, was null and void on the ground. 
that the wife was physically incapable of consum- 
mating the marriage and waa, therefore, impotent 
at the time of marriage and continued to be so at 
the date of the suit. On the question whether 
under Hindu law the husband was entitled to a 
decree for nullity of marriage :— 

Heid, that in the circumstances of the case the 
marriage was null and void and the husband was 
entitled to a deoree for nullity of marriage; and 
that even if the husband was not entitled to such a 
declaration, he could be granted a decree for divorce 
under the Bombay Hindu Divorce Act, 1947. 

A Hindu marriage is not a sacrament but is also- 


a civil contract. 
A, v. B. 54 Bom.L.R. 725 (O.C.J.) 


PARTITION—Right of coparcener. 

The right which a coparcener has to claim 
pu of the joint family pre rties cannot 

said to be a personal right of his. It is a right 
which he enjoys by virtue of his being the owner 
of these properties as a member of the coparcenary. 
It is a proprietary right, and not a personal right. 
A. ropristary right of this character cannot die 
with the death of the person enjoying the same. 
The right to have & partition effected of tho pro- 
perties m which a coparcener is jointly interested 
with another or others is not & personal right and it 
does not die with the death of the coparcener. 

Where, therefore, a coparcener dies pending his 
suit for partition of the joint family properties, 
his widow, who has been brought on the record of 
the suit as his heir and legal representative, is 
entitled to continue the suit. 
SHANKAR NaTHU v. Gangaram. 54 Bom.L.R. 75. 





1952.] 


HINDU LAW, STRIDHAN—Succession to stridhan 
of maiden—Father’s sister's son and father's paternal 
uncle's son—Who $s preferential hetr—A pplicability 
of Hindu Law of Inherttance (Amendment) Act 
(1I of 1929). 

The Hindu Law of Inheritance (Amendment) 
Aot, 1929, governs succession only to the separate 
property of a Hindu male who dies intestate. It 
does not alter the law as regards the devolution 
of any other kind of property owned by a Hudu 
male and does not p tt to regulate succession 
- to the property of a u female at all. The 
Act does not make the four relations interposed by 
it in the order of succession under the Mitakshara 
law between the ather and the paternal 
unole, viz., son's daughter, daughter's daughter, 
sister and sister's son, statutory heirs under the 
Mitakshara law in all circumstances and for all 
purposes. It makes them heira only when the 
propositus is a male and the property in respect 
to which it is sought to be applied is his separate 
property. 

e rival claimants to the non-watan stridban 
property of a Hindu maiden were her father's 
sapindas. The plaintiffs were her father's sister's 
sons and the defendant was her father's paternal 
uncle’sson. On the question whether the provisions 
of the Hindu Law of Inheritance (Amendment) 
Act, 1929, could at all be invoked to determine the 
heirs of the maiden in respect of her stridhan pro- 

rby :— 

PPHeld, that the stridhan heirs were to be ascertain- 
ed with reference to the general provisions of the 
Hindu law of inheritance ignoring the statutory 
heirs introduced. by the Act, and, that, therefore, 
the plaintiffs were not the nearest heirs of the 
maiden. 
ANNAGOUDA v. Count oF Warps. 

54 Bom.L.R. 395 (S.G.) 


~~ S UCCESSION—Illegitimate daughter, colla- 
teral succession, A 

Under Hindu law an illegitimate daughter 
is not entitled to succeed to tho collaterals of 
her mother. 


PANDURANG t. Apu. Gen. BOMBAY. 
54 Bom.L.R. 892 (O.C.J.) 


HINDU LAW OF INHERITANCE (AMEND- 
MENT) ACT (I of 1929). p 

The Hindu Law of Inheritance (Amendment) 
Aot, 1928, governs succession only to the separate 
property of a Hindu mole who dies intestate. It 
does not alter the law as regards the devolution of 
any other kind of property owned by a Hindu 
male and does not purport to regulate succession 
to the property of a u female ab all. The Act 
does not make the four relations interposed by it 
in the order of succession under the Mitakshara 
law between the grandfather and the paternal 
unole, viz., son’s daughter, daughter's daugLter, 
sister and sister’s son, statutory heirs under the 
Mitskshara law in all circumstances and for all 
purposes. It makes thefn heirs only when the 
propositus is a male and the property in respect 
to which it is sought to be applied is his separate 
property. 

The rival claimants to the non-watan stridhan 
property of a Hindu maiden were her father’s 
sapindas. The plaintiffs were her father's sister's 
sons and the defendant was hər father’s paternal 
unole'sson. On the question whether the provisions 
of the Hindu Law of Inheritance (Amendment) 
Act, 1929, could at all be invoked to determine the 
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* 
HINDU LAW OF INHERITANCE (AMEND. 
MENT) ACT—(Contd.) 


* 
heirs of the maiden in respect of her stridhan 
property :—- 

Held, that the stridhan heirs were to be ascertain- 
ed with reference to the general provisions of the 
Hindu law of inheritance ignoring the statutory 
heirs introduced by the Act, and that, therefore, 
the venice were not the nearest heirs of the 
maiden. 

ANNAGOUDA t. COURT or Warps. - 
54 Bom.L.R. 395 (S.C.) 


HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT (XVIII bf 1987), S. 3(1)—Hindu dying 
intestate leaving separate propsriy and leaving surviv- 
ing widow but no son—A pplicability of Act-—Interest 
tn property acquired by widow under Act—Nature 
of such tnterest—Partition—Right of coparcener 
to claim partition of joint family property, whether 
a personal right— Whether euch right survives. 

The case which has been contemplated in s. 3 (7) 
of the Hindu Women’s Rights to Property Act, 
1937, is the case where a Hindu dies leaving 
separate property and leaving him iving & 
widow or widows and a son or sons. It is only in 
that case that this particular right of property 
is given to the widow or widows. 

It was only in the cases where the deceased 
husband died leaving him surviving only & widow 
or widows, and no son or sons, that the position 
before the ing of the Act was that the widow 
or widows inherited to the estate of her or their 
deceased husband and got therein the Limited 
estate known as the Hindu woman's estate. This 
was the widow's definite right which she enjoyed and 
this right was not touched at all by the promisi 
of the Act. It was only in those , where the 
deceased husband died leaving separate property 
and leaving him surviving a widow or widows and & 
sonor sons, or the deceased husband died asamember 
of a coparcenary leaving him surviving a widow or 
widows, that the widow or widows has no rights to 
the property left by the deceased husband or the 
property in which the deceased husband was in- 
terested as a coparcener, except that of being 
maintained thereout and having a right of residence 
therein. This waa the limited right which was sought 
to be extended by the provisions of the Act. 

Even though the estate which a widow gets under 
the provisions of the Hindu Women’s Rights to 
Property Aot, 1937, is not liable to be classified into 
either inheritance or survivorship, she nonetheless 

ots it as a widow of her deceased husband and so 
‘ar she can be aptly described as the heir and legal 
representative of her deceased husband. 

Where, therefore, a widow gets an interest in the 
property left by her deceased husband under the 
provisions of the Act and she is brought on the record 
of a suit, which had been filed by her husband, 
for partition of the joint family property as his 
heir and legal representative, she is entitled to 
maintain the suit. 

BSsaANKAR NATHO v. GANGARAM. 
54 Bom.L.R. 75. 


See GUARDIANI AND WARDS 
54 Bom.L.R. 55. 

right of, as juridical person to file 
See Suxsaarr. 54 Bom.L.R. 645. 


worshipped by Vaishnav devotees of Vallabh 
Sec TEMPLE. 54 Bom.L.R. 982 


— ——S. 3 (2)(3). 
Aor, 1890, 8. 7. 


IDOL, 
suit. 





ault, 


1084 


* 

INCOME-TAX ACT (XI of 1922)—Appor- 
Wonment of income—Managing agents of mi 
company* receiving commisston on profits after 
annual taking of accounts of mill conpany-—Manag- 
ing agents transferring agency to assesses with all 
tte rights and benefits on December 1, 1943—Manag- 
ing agency commission for 1943 paid to assessse— 
Whether assessee liable to pay tax on whole of agency 
commission —Commisston, whether liable to be ap- 
portioned between managing agents and assesses. 

nder a managing agency agreement between a 

company andits managing agents a commision 
or certain por cent. per annum on the annual net 


profits of mill company was fixed as remunera- 
tion of the m agents and the commission 
was to be paid aftet the annual accounts of the mill 
aoe, been by the shareholders. 


e managing agente (aesignor) on September 3, 
1943, agreed to transfer their managing agency to 
the aesessee company for a consideration. All 
rights and benefits under the managing agency 
agreement were to be assigned to the assessee 
by the assignor. The assesses was also to receive 
commission payable by the mill company to the 
assignor on profite for the calendar year 1943. 
The managing agency changed hands on December 
1, 1943, and the m agency commission for 
the year 1943 was paid to the assessee in 1944. 
The Income-tax authorities taxed the entire 
commission in ct of the calendar year 1943 
in the hands of the assessee, alleging that 
the income had accrued only at the end of the 
calendar year, and, therefore, the  assessee 
should be taxed in respect of the whole of 
that income. On the question whether the 
assessee was liable to pay tax on the whole of the 
agency commission or whether the tax was payable 
heleey the assessee and the assignor on & proper 
apportionment being made between the assessee 
and the assignor of the amount received by the 


agseagee :— 
Held, that this was a case of assi ent by the 
assignor of part of the income which they had 


already earned by working as managing agents for 
eleven months, and, therefore, the commission 
was liable to be apportioned between the assessoe 
and the aesignor. 

In order to attract the provisions of the Indian 
Income-tax Act and in order to levy income-tax, 
itis not enough to enquire when a particular income 
&corues. What is more important, and what is 
more pertinent, 13 to enquire whose income it is 
which is sought to be taxed. 

Receipt by itself is not sufficient to attract tax ; 
it is only receipt as “income” which oan attract 


bh If an income is assigned by a person to another, 
in respect of that income it is not the assigneo who 
is liable to pay tax but the assignor. Thè assignee 
receives the income not by reason of the faot that 
itis his income, but he receives it by virtue of 
the assignment. His title to the income arises not 
by reason of the faot that he has earned it, but by 
reason, of the fact that there is an assignment in 
his favour. 
Oome. I. T. v. AGARWAL & Co. 

54 Bom.L.R. 210. 


See Incomm-Tax Aor, 19022, S. 4 
(viis). 54 Bom.L.R. 595. 


sS. 4 (1) (a)-~Non-resident company coniract- 
ing for supply of stores to Government of India— 


Payment made Government by cheque, payable 
in Bombay, received by company tn Aundh State— 





8.2 (1). 
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INCOME-TAX ACT, S. 4(1)(a)—(Contd.) 


Oheques acoepted by assesses in discharge of debi of 
Government Whether amount received by assesses 
tn British India—Liabtlity to tay—Whether posting 
of letter constitutes receipt of letter by receiver at 
Dee and time of posting. 

he assessee was & non-resident company in- 
eon in Aundh State. It entered into a 
contract with the Government of India for the 
supply of certain stores. The Government of 
India made payments by cheques on the Reserve 
Bank of India, Bombay Branch, and these cheques : 
were received by the assessee in Aundh State. 
The cheque were received by the assessee in full 
satiafaction of the debt of the Government of 
India to the asgeasee and the debt was discharged 
by the acceptance of these cheques by the assesseo. 
On the question whether income, profits and gains 
in respect of sales made to Government of India by 
the assessee were received in British India within 
the meaning of s. 4 (1) (a) of the Indian Income- 
tax Act, 1022 : — 

Held, that the assessee company was paid 
and it received the payment on the date when ıt 
received the cheques in Auudh State from the 
Government of India and, therefore, the amount 
was not received by the assessee in British India 
80 as to make it liable to tax. 

It is only in those cases where the receiver 
nominates the post offioe as his agent that the 
posting of a letter constitutes the receipt of the letter 

y the receiver at the time and at the place where 
the letter is posted. If the post office is not 
nominated an agent by tho receiver, then by posting 
the letter the sender constitutes the post office as 
his agent, and when the letter is delivered to the 
receiver, it is delivered by the agent of the sender 
&nd not of the receiver. 

KrmLoskAx Bros. v. Comer. I. T. 
54 Bom.L.R. 216. 


d 4 (1) (o)bh--Ezplanation 3 ; ss. 42. 43— 
Assesses company selling produce in India—Non- 
resident company holding shares of assesses company 
—Asseases company paying dividends out of profits 
to non-resident company—Assessment of dividend 
income of non-resident company through assessee 
company treated as statutory agent of non-resident 
company— Whether Explanatton 3 of s. 4 (1) (0) of 
Act ultra vires Legtslature—Assesses company 
whether liable to tax on dividends paid to non-re- 
sident company. 

The asseasee com any dealt in petroleum roducts 
and sold its produce in India. ifornia 
Texas O11 Company, ‘Ltd., which was Dana 

Tinde; held all the shares of the 
agsessee company. The asseasoe company made 
profits and out of ita profite 16 declared dividends 
which were paid to the California Company. The 
income-tax authorities treating the California 
Company as a non-resident company assessed 
through ite statutory agent the assessee company 
the dividend meome, upder s. 4& (1 )(c) read with 
Explanation 3 of the Indian Income-tex Aot, 1922, 
alleging that profits had been made by the assessee 
company in British Indie, that these profits had 
been subjeoted to tax, and dividends. had been 
paid out of those profite to the California Company, 
and therefore, the California Company was liable 
totex. On the questions (1) whether the provisions 
contained in Explanation 3 of s. 4 (Z) (c) of the 
Indian Income-tax Act are ultra vires the Indian 
Legislature; (2) whether the dividend income can 
bo deemed under a, 42 of the Act to accrue to the 


INCOME-TAX ACT, S. 4(1)(c)—(Contd.) 

assesses company as agents in British India, and 
(3) whether the dividend income of the California 
Company is assessable in the hands of the agsessse 


company :— 
; eld, that Explanation 3 of s. 4 (1) (c) of the 
Indian Income-tax Act is intra vires of the Indian 
Legislature ; 

that the profits made in India by the assessee 
company were the source from whioh the dividends 
of the California Company arose and, therefore, 
under s. 42 of the Aot the assessee company was 
liable to tax as an agent in respect of the dividends 
paid to the California Company of which the assesseo 
was appointed an agent under s. 43 of the Aot. 
CALTEX (Iwpra) Lp. v. Cose., I. T. 

54 Bom.L.R. 222. 


— 8. &(8)(3)—T'rust deed providing that poor 
members of settlor's family first object of charity 
under trust—Trust providing relief to poor Vatshyas 
or Hindoos after members of settlor’s family exhausted 
— Whether trust settled property wholly for charitable 
purposea—Income derived from trust whether exempt 
from taz— Charitable purpose,” what ia. 

A cortain identure of trust provided that the 
income should be applied in giving help or relief 
to the poor Vaishya Hindoos, but this provision 
was made subject to the conditions and directions 
that the members of the family of the settlor 
were to be the firat objeota of the charity, both in 
respect of maintenanoe and also for marriage 
expenses. It was only after all the members of the 
family were exhausted that a section of the public, 
the Vaishyas or Hindoos, would come in for benefit 
under the trust. On the question whether this 
identure of trust settled property wholly for 
charitable purposes and whether income derived 
by the trustees was exempt from payment of tax 
under s. 4(3) (3) of the ian Income-tax Aot, 
1922 :— 

Held, that the trust was not held in trust wholly 
for oharitable purposes and was, therefore, not 
exempt from taxation under e. 4 (3 (i) of the Act. 

Relief of the poor by itself would not be a charit- 
able object unless it involved an object of general 
publie utility within the definition of "charitable 
purpose” in the Indian Income-tax Aot, 1922. 
Relief of poverty when that relief is restricted to 
members of the settlor’s or donor's family cannot 
be a charitable object which is of general Poe 
utility. If the intention was clearly to benefit the 
publie generally and incidentally or indirectly the 
members of the family of the settlor were also 
benefited, then a view may be taken that the 
settlement was for a charitable purpose; but in a 
case in which the primary purpose of the settlor is to 
benefit the members of his family and remotely and 
indirectly to benefit the general public, then it 
cannot be stated that the settlement is for a charit- 
able purpose within the meaning of the Indian 
Income-tax Aot. 

TRUSTEES or G. G. Trust v. Comer. I. T. 
54 Bom.L.R. 178. 


———8. 4 (3) (vWi)—Dieidend received by 
assesses from companies manufacturing and selling 
tea—Part of income of companies exempt from taz 
as constituting agricultural income— Whether part of 
dividend income of assessee exempt from tax-—— Works 
"derived from land” in s. 2 (1), proper interpretation 
of—I: ton of definition of “agricultural 
income" $n e. 2(1). 

The assessee was a shareholder in two companies 
which carried on the business of growing and 
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INCOME-TAX AOT, S. 4(3)(vin)—(Cond.) 


manufacturing tea, Forty per cent. of the income 
of the companies was as income from the 
manufacture and sale of tea, while sixty per cent. 
was exempted on the footing that it was agricultural 
income. The assessee received a certain amount as 
dividend in the year of assessment on the shares 
held by her in the companies. The assessee contend- 
ed that sixty per cent. of the dividend income waa 
agricultural income in her hands and was, therefqre, 
exempt from tax under s. 4 (3) (vui) of the Indian 
Inoome-tax Act, 1922 :— i 

Held, that land was the immediate and effective 
source of profits earned by the companies, but the 
immediate and effective source of the assesseo's 
income was the declaration of dividends which 
entitled the assessee to receive the dividend ; 

that the income of the assessee which fell under 
the head “other souroes" under s. 6 of the Act 
and which constituted her dividend income was’ 
not an income which was derived from land which 
was used for agrioultural purposes ; and 

that, therefore, sixty per cent. of the dividend 
income received by the assessee was not agricultural 
income in her hands and as such exempt from tax 
under a. 4 (3) (vist) of the Act. 

An assessee is liable to pay tax on his dividend 
income when the dividend has been received from a 
company which derives its profits from agricultural 
activities and whose income or part of it 18 exempt 
from tax on the ground that ıt constitutes agricul- 


tural income. 
BacuHa Guzbazm v. Comm. I.T. 54 Bom.L.R. 595. 


————S. 6. Ses INcoME-bAX Act, 1922, 8. 10 
(2) (vi). 54 Bom.L.R. 589. 


——— See IwCOME-TAX AOT, 1922, «emai 
(3) (vias). 54 Bom.L.R. 595. 


————$. 7—Assesses eniering into contracts with 
various film companies for acting in filme— Whether 
assessee’s income represents “salaries” paid by film 
companies or whether income arises out of practioo of 
assessee's profession. 

The asseasece in order to carry out her profession 
of a film actress entered into various contracts for 
serving with several film companies. The contracts’ 
were to the offect that her services wero lent for the 
purpose of acting in different films at a certain 
remuneration fixed in the contracts. On the 

estion whether the assessee's income represented 
“salaries” paid by the various film companies and 
fell to be computed under s. 7 of the Indian 
Income-tax Act, 1922, or whether her income arose 
out of the practice of her profession and fell under 
8. 10 of the Aot :— 

Held, that the assessee had not given up her 

rofession and had not exch: d her profession 
br any service, and, therefore, her income should 
be computed under s. 10 and not under s. 7 of tho 
Indian Income-tax Act. 

The mere establishment of relationship of master 
and servant is not sufficient when dealing with a 
person who is practising 4 proteson, because in tho 
course of the practice of that profession it may 
become necessary for the person to get himself or 
herself engaged to a particular master temporarily. 
Buteven while she is so engaged, he or she is really 
practising his or her profession and the service 18 
merely incidental to that profession. The position 
is different when a professional person permanently 
accepts an employment and exchanges his profession 


for service. , 
Cou. I. T. v. DugaA KuHorx. 54 Bom.L.R.207, 
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INCOME-TAX ACT, 
when becomes income—Hapression 
in section whether means "capable of being received" — 
Oonstruction. 

Under s. 8 of the Indian Income-tax Act, 1922, 
interest on securities only becomes income when. it 


is actually received not when it is due or 
capable of being received by the assesses. 
Larnanari v. Come. I. T. 54 Bom.L.R. 573. 


fnsuficiency of 
Whether such balance of deprecia- 
tron could be set off against capital gains $n. year of 
asses: ment—E ton “profits or gama” in proviso 
to 8. 10(2) (vi), meaning of—t'otal income of company 
consisting entirely of captal gains remaining ajter 
set off against capital gana of loss from bustness— 
Whether super-taxv payable should be computed on 
total amouné of capital gains—Proviso to section of 
Act, how to be construed. 

The ression ‘‘profits or gains" in the proviso 
to 8. 10(2) (vs) of the Indian Income-tax Act, 1922, 
means profite or gains, not merely from the parti- 
cular busmess in respect of which depreciation 
is claimed, nor profits or gains from any business 
conducted by the assessee, but the profits or gaius 
which may accrue or arise to the assessee under 
any of the heads referred to in s. 6 of the Act. 

y enacting s. 10 (2) (ef) and the proviso and 
s. 24 (2) (b) of the Indian Income-tax Act, 1023, 
what the Legislature had in mund was that if a 
business is worked at a loss in any partiouler year, 
the loss can be set off agwnst any o head under 
8. 24 (1) of the Act; if the loss cannot be fully 
set off, then it can be carried forward to the next 
year, but then it can be only set off agamst the 
promm of shat particular busmess and that set off 
would be permissible to the assessee for a period of 
six years only. After six years the right to set 
off would come to an end. But ın the case of 
depreciation and to the extent that the loss was 
caused by depreciation being not fully absorbed, 
there would be no limit to the carrying forward of 
that depreciation, and that depreciation can be set 
off at any time so long as the business showed a 
profit in the future. 

The asseceee company in the year of assessment 
made a business profit of Rs. 37,708 and the 
depreciation allowable to them under s. 10(2) (vow) 
of the Indian Income-tax Act, 1922, was Ra. 52,985. 
There was thus a busmess loss of Ra. 15,282. In 
the same yesr of assessment the assessee made a 
capital gain of Rs. 90,400. On the question whether 
the business loss of Rsg. 15,282 coud be set off 

t the capital gain of Ea. 90,400 :— 

Held, that under the circumstances of the case 
the depreciation of Ra. 15,282, which could not be 
wiped. off owing to the insufficiency of the business 
income co set off agamst the capital gam o 
Es. 90,400. E 

W hen the total inoome in any year of a company 
consists entirely of a residue ot capital gains re- 
muining after set off against the total capital gains 
ot that year of lo 8 from business, the amount by 
which the super-tax payable by them should be 
reduced shou d be computed on the total amount of 
tLe capital gams. 

A proviso should never be construed in a manner 
whicn would nullify the effect of the mam section 
to which it is merely a proviso, Sometimes à 
proviso may be of assistance in construing a section 
when the construction of the seotion is ambiguous ; 
bus when the section itself is clear and the scheme 
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INCOME-TAX ACT, S. 10(2)(vi)—(Conid.) 
which the Legislature had in mind is also clear, 
then the proviso must not be so construed as to 
defeat the scheme which the Legislature intended 
to carry out. 

In construing fiscal statutes, when two inter- 
pretations are possible, the Court should give that 
interpretation which is of help and assistanoe to the 
tax-payer rather than the one which would help 
the taxing authority. 

AxBIOA Rix Mrirnrs v. Coxe. I. T. 
54 Bom.L.R. 589. 


—See Incomm-rax Aor, 1922, 8. 4 


(3) (viti). 54 Bom.L.R. 595. 
See IxcoxE-TAX. Act, 1922, 8. 7. 

54 Bom.L.R. 207. 

————— 8. 10 (2) (xt)—Alowable deducttons— 

Writing Ds bad debt or loan by assesses as trre- 

coverable— necessary for assesses to satisfy 


income-tax authorities that such debt or loan became 
irrecoverable in year of acoount. 

In order to be entitled to a deduction under 
B. (2) (at) of the Indian Income-tax Aot, 1922, 
one of the conditions is the writing off of the bad 
debt or the loan which has become irrecoverable ; 
but it is not sufficient. The assessee must satisfy 
the Income-tax Officer that in fact the debt or the 
loan became irrecoverable in the year of account. 
Therefore it is open to an Income-tax Officer to 
dis llow a olarm under that section on the ground 
that the loan had become irrecoverable ın a year 
of account earlier than that in which it was written 


off. 
MuxUNDLAL v. Comore. I. T. 54 Bom.L.R.576. 


— ———-——58. 10 (2) (xv)—T'eztile rl —Ezpenditure 
incurred. in registering for first time trade mark— 
Whether such expenditure revenue | expendisture— 
Exemption from assessment—Trade Marks Act 
(V of 1940). 

The assessee was a textile mills company carrying 
on busmess of manufacturing and selling textile 
goods. For the relevant accounting period the 
a3aosseo claimed the iture incurred by itin 
registering for the first time its trade marks which 
were not in use prior to February 25, 1937, as 
revenue expenditure and an allowable deduction 
out of ite income for the period under s. 10(2) (v) 
of the Indian Income-tax Aot, 1922 :— 

Held, that the expenditure incurred by tho 
asseasee in registering 1ts trade marks was a revenue 
expenditure and was an allowable deduction under 
8. 10 (2) (zv) of the Act. 

“The advantage derived by the owner of the 
trade mark by registration falls within the clase of 
revenue E dU amie fact that n trade ST 
after registration co e separately assign 
and not as a part of the goodwill of the business 
only, does not also make the pr codi for 
registration a capital expenditure. at is only an 
additional and incidental facility given to the owner 
of the trade mark. It adds nothing to the trade 
mark itself. E 
Come. I. T. e. Fwray Mors Lp. 

54 Bom.L.R. 6 (S.O.) 


—— — S. 12B—Income-taz and Excess Profits Tax 
(Amendment) Act (XXII of 1947)—Government o 

India Act, 1936 (26 Geo. V, c. 2), Sch. VII, List I, 
entries 61, 65—Profits made out of sale of shares 
and securities included or capital gains in assessable 
income of assessee— Whether Act XXII of 1947 falla 
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within entry 54 or 55—Act whether ultra vires of 


8. 

The Income-tax and Excess Profit Tax (Amend- 
ment) Act, 1947, is not ultra vires of the Legislature. 
Cor. Sm Duaan v. Conn. I. T. 

E 54 Bom.L.R. 184. 


S. 16(2)—Non-resident assesses company 
receiving dividend from Company in India—Crossing 
up of dividend inoome of assesses by adding tax 
payable in United Kingdom and taw payable in 
India— Whether grossing-up $n respect of tax payable 
by assesses outside India permissible. 

The assesseo was a non-resident company 
registered in the United Kingdom. In the relevant 
assessment year it received a net dividend from a 
company in India in which it had certain sharea. 
The Income-tax Officer grossed up the dividend 
income by adding to it the tax paya le in the United 
Kingdom and the amount of the Indian income- 
tax. On the question whether the Income-tax 
Officer was right in thus grossing up the dividend 
income :— 

Held, that the amount of the tax paid in respect 
of the dividend insome in the United Kingdom 
had no bearing as far as ss. 16(2) and 18(5) of ths 
Indian Incomo-tax Act, 1922, were concerned, and, 
therefore, under s. 18(2) grossing-up could only 
relate to the income-tar payable by the Company 
in India and not to the tax payable by the Company 
outaide India. 

If the only section which permita grossing-up is 
8. 16(2) of the Indian Insome-tax Act, then under 
that section grossing-up can only be in ths manner 
indicated in that sub-seotion. And that growing-up 
relates only to the adding to the dividend of & 
shareholder the tax payable by the company, of 
which he is a shareholder, in India, on the total 
income of the company. Therefore there is no 
provision whatever in the Aot for adding to the 
dividend of a shareholder tho tax paid by the 
company outside India. 

Cox. or I. T. v. BLUNDELL SPENCE. 
54 Bom, L.R.175, 


————— 8. 17 (7). Ses Iwooxz-AX Aor, 
8. 10 (2) (ei). 54 Bom.L.R. 589, 


—— — —8S. 18 (5). See INcowx-rAx Aor, 1922, 
8. 16 (2). 54 Bom.L.R. 175, 
—— ——— 8. 23A (1)—Private limited company in 
which public not substantially interested Issues of 
bonus shares to members to extent of sixty cent. 
of undistributed profits of company—W issus 
of such shares “distribution” within second proviso to 
3. 23A(1)—Proviso to section, how to be construed. 
Th» aasessee company was a private limited 
company in which the publio were not “substantially 
interested" within the meaning of the third proviso 
to s. 23A of the Indian Income-tax Act, 1922. 
At an extra-ordinary general meeting of the com- 
pany it was resolved that bonus shares to the extent 
of one lao of rupees should be issued to the mambers 
out of the undistributed profits of the company. 
This sum of one lac of rupees represented more than 
sixty per cent. of the undistributed profits of the 
company for the accounting years. The Income-tax 
Officer passed orders under s. 23A (I) of the Indian 
Income-tax Act, 1922, in respect of these accounting 
years. The asseasee company contended that under 
the second proviso to s. 23A (1) of the Act “any” 
distribution of the assessable inoomo is permissible, 
and that by giving bonus shares to the extent of 
one lac of rupees tho assessee company had distribut- 
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ed more than sixty per cent, of ita *assessable 
income, and, therefore, the second proviso to a. 23A(1) 
of the Act was attracted and no order vould be made 
under s. 23A (1) of the Aot. On the question 
whether the issue of bonus shares by the a&ssesseo 
company was "distribution" within the meaning of 
the second proviso to a. 23A (1) of the Aot :— 

Held, that the expression "distribution" used 
in the second proviso to a. 23 A (1) of the Indian 
Income-tax Aot has not been used otherwise than 
distribution as dividends as used in s. 23 A (7) 
of the Act and, therefore, the issue of the bonus 
shares by tha asseasee company was not distribu- 
tion" within the meaning of the second proviso 
to 8. 23 A (1) of th» Act, an tho assessee company 
did not come within the ambit of the proviso. 

A proviso is susbsidiary to the main section and 
it must be construed in the light of the section itself. 
The objeot of the proviso is to carve out from the 
main. section a class or category to which the main 
section does not apply. But in carving out from 
the main seotion one must always bear in mind 
what is the class referred to in tho main and must 
also remember that the carving outintended by the 
proviso is from th» particular class dealt with by 
the main section and from no other class. 

S. C. CAMBATTA v. Coma. I. T. 54 Bom.L.R.202, 


S. 24 (1) (2) (b). See Incous Tax Aor, 
1922, 8. 10 (2) (ei). 54 Bom.L.R.589. 


—— B. 24 (2) See Incomm-tax Acr, B. 43, 
54 Bom.L.R. 614, 


— — —BS. 26A. Ses IxprAN Ixcows-vAx RULRS, 
1922, R. (c). 54 Bom L.R. 570. 


29. Ses YscOkmE-TAX AoT, | Glebe’ * 
48(1). 54 Bom.L.R. 169- 


———— B. 30. Ses Ixooxz-rAx Aor, 8. 46 (1). 
54 Bom.L.R. 169. 


—— — f. 30(2)—Dismissal of asscssee's appsal by 
Appellate Assistant Oommissioner as being time- 
barred—Refusal by Commissioner to condons dslay tn 
filing appeal —Whether appsal to Tribunal from order 
cf Commissioner competent. 
The aasseasce preferred an appeal to the Appellate 
Assistant Commissioner against assessment orders 
with regard to his assessment. Tho appel- 
ate Assistant Commissioner dismissed the appsal as 
being out of time and refused to condones the delay 
in filing the appeal in time. An appeal was then 
preferred to the Tribunal, but the Tribunal held 
that the appeal was insompstent. On ths question 
whether appeal before the ‘Tribunal was 
competent :— 

,Held, that to the extent that the appeal was 
dismissed by the Appellate Assistant Commissioner 
on the ground that it was barred by limitation, the 
order was under s. 31 of the Indian Insome-tar 
Act, 1922, and waa appealable and th» Tribunal wag 
competent to hear the ap To the extent the 
order refused to condone the delay, that order was 
made by the Appəllato Assistant Commissioner 
under s. 30(2) of the Indian Insomo-tax Aot, 1922, 
and waa final and it could not b» challenged before 
the Tribunal. 

POREBUNDERWALLA (K. K.) e. Come. I. T. 
54 Bon.L.R. 171. 


o — S. 31. See INCOME-TAX Act, 1922, 8. 30/2). 
64 Bom.L.R. 171. 


Ses IXDIAM Inoome-rax RULES, 
54 Bom.L.R. 570. 





——— S. 33. 
1922, R. 2(c). 
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INCOME.TAX ACT, S. 35—T'ribunal allowing 
assessee’s., appeal—Application by Commissioner 
under s. 386 for rectification of Tribunals order 
—Tribunal rectifying iis order and dismissing 
assessee’s appeal —W hether Tribunal. competent to 
eril order and dismiss assesses’s appeal—Tribunal 
asked to come to different conclusion on consideration 
of fact alleged, tn application under s. 36, whether 
permissible. 

On partition of a jomt Hindu family the debts 
due? in respeot of loans made by the family, came 
to the share of the assessee. A suit filed by the assesseo 
to recover these debts was dismissed by the 
trial Court and also by the High Court on appeal 
on September 29, 1041. n an assessment 
made on the assesses for the accounting year 
October 21, 1941, to November 8, 1942, the question 
arose as to when these loans became a bad debt. 
The Tribunal on an appeal held that the debt bad 
become a bad debt on September 29, 1941, when 
the judgment of the High Court was delivered, and 
erroneously taking the view that September 29, 
1941, fell within the accounting year, permitted the 
assegseo to include the bad debt in his assessment. 
The Commussioner of Income-tax applied to the 
Tribunal for reotification of its order under s. 35 
of the Indian Income-tax Act, 1922, and the 
Tribunal rectified the order holding that as Sep- 
tember 29, 1941, did not fall within the accounting 

, the assessee could not include this bad debt in 

is asseasment, and dismissed the appeal of the 
assessee. The nesessee then applied to the Tribunal 
ander s. 35 of the Act for rectification of 1ts order 
by taking into consideration the fact that after the 
ju ent of the High Court the assessee had 
applied for leave to a to the Privy Council 
Pdagnory 6, 1942, and then giving its judgment 
88 to wherfthe debt became bad debt in the light 
ofthe fact that the petition for leave to appeal 
to the Privy Council wasmade by the assesseo 
on January b, 1942. The Tribunal rejected the 
application. On the questions (1) whether the 
action of the Tribunal in rectifying the appellate 
order under s. 35 of the Act at the instance of the 
Commissioner of Income-tax was in accordance 
with law; (2) whether the action of the Tribunal 
in refusing to rectify the appellate order at the 
instance of the assessee was in accordance with law, 
and (3) whether in the circumstances of the case the 
bad debt was an admissible deduction in the aocount- 
ing year October 21, 1941, to November 8,1942 :— 

Held, (1) that the Tribunal was competent in 
rectifying the mistake made by it under s. 35(1) 
of the Act, and ha rectified 1t, was competent 
to pass consequential order which was that the 
appeal was dismissed ; 

(2) that the assessee in his application to the 
Tribunal to rectify the order under s. 35 of the Act 
asking the Tribunal to come to a different conclusion 
on & consideration of the fact alleged. was really 
asking the Tribunal to revise or review its own 
decision and, therefore, the Tribunal was right in 
refusing to rectify its order at the instance of the 


, 


3) that when the High Court delivered the 
judgment on September 29, 1041, the debt became 
eapable of isation and the Tribunal was right 
in fixing that date as the date on which the debt 
became a bad debt, and, therefore, it was not, 
&dmissible in the assessee's assessment. 

The power given to the Tribunal under s. 35(2) 
of the ian Income-tax Act, 1922, to reotify its 
own mistake on its own motion does not exclude 
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the power to rectify the same mistake at the instance 
of a party or when the attention of the Tribunal is 
drawn to its mistake by a party appearing before it. 

When a statute confers a power upon a tribunal 
to make an order on the apploation of a party. 
that ıs a limited power. The power is limited to 
rectification on an application being made by a party, 
If an application is not made even if the tribunal 
realises its own mistake or finds out its own mistake, 
it has no power to correct it. But when a statute 
confers a power upon a tribunal to rectify a mistake 
suo motu, that power is & wider power, a larger 
p and oan be exereiged without an application 

mg made by any party. Therefore, when the 
Tribunal exercises this power on the application 
of the Commissioner or at the instance of the 
Commissioner, it is doing something which it can 
do on its own motion and in doing the 
at the instance of the Commissioner it is exercising 
a narrower power than the power conferred upon 
it by s. 35(2) of the Indian Income-tax Aot. 

The power of the tribunal to rectify the mistake 
is a limited power; it is not a power of revision or 
review, but it is limited to correcting only those 
mistakes which are apparent on the record. A 
mistake must be patent on the record ; it must not 
be a mistake which oan be discovered by a process 
of elucidation, or argument, or debato. mistake 
being patent on the record, rectification must be 
limited. to correcting that mistake only without any 
further argument or debate. The rectification 
must follow as a necessary logical consequence of 
the mistake being found on the record. 


The power of the tribunal is not confined to mere 
rectification of & mistake which is patent on the 
record. After the niistake is corrected, the conse- 

uential order must follow and the tribunal has 

e power to pasa all consequential orders. 


SrbERAMAPPA v. Comr. I. T. 54 Bom.L.R. 163. 


—————B8. 42. See Income-rax Act, 1922, 
8. 4(1) (c). 54 Bom.L.R. 222. 


— — —— Income of foreign principal accruing in 
taxable territory—-Apportioning of profit and loes, - 
question of, when arises—Lossea whether could be 
apportioned under s. 42(3)—Statutory agent assessed 
to tam in respectof foreign principals incoms— 
Whether statutory agent can set off loss apportioned 
under s. 24(2). 


The scheme of a. 42 of the Indian Income-tax Act 
1922, isthat the income of the foreign prinoipal 
which aocrues to him by a business connection in 
taxable territories is an artificial income which is 
to be taxed under s. 42(7) of the Act. Once a 
business connection is established, the income 
which accrues or arises by reason of that business 
connection is taxable under s. 42(1). It is only 
after that income is determined or if there is a loss 
that loss is determined, then the stage . arises for 
apportioning the profit or loss under s. 42(3). No 
question of apportionment arises in the first instance 
when the profit or loss has to be ascertained under 
8.42(1). For that purpose the whole of the income 
or the loss of the foreign principal must be consi- 
dered as his income within the meaning of s. 49(1). 
“Profits and gains” as used in s. 42(3) means not 
only profits made by the business, but it means the 
total result of a particular business, so that if in 
place of profits and gains there are losses, they 
are as much to be apportioned as the profite of the 
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Once the statutory agent 1s assessed to tax 
in eot of the income of the foreign principal 
under s. 42(7) of the Act, the statutory agent is to be 
deemed to be for all the purposes of the Indian 
Income-tax Aot the assesses in respect of such 
income-tax. Therefore, if the statutory agent is an 
assessee, hehas the same right as any other assessee 
to set off the loss as apportioned under s. 24(2) 


of the Ant. 
HARAEOHAND t. Cour. I. T. 54 Bom.L.R. 614. 


| ———8. 43—Non-resident alive during accounting 
period and having business connection in India 
through assessee——Asaessee appointed statutory agent 
after death of non-resident— Whether assessee liable 
to be taxed as agent——Assessee acting as agent of 
non-resident for several years—Assesses not sole 
agent of non-restdent— Whether assesses rightly made 
statutory agent under 5. 43—Hapression “any 
business connection in taxable territories” in s. 42, 
tnterpretaiton of. 

The assessee was appointed a statutory agent 
under s. 43 of the Indian Income-tax Act, 1922, 
for the year 1942-43, on March 12, 1945. The 
non-resident died on March 26, 1946, and the 
orders appointing the assessee statutory agent with 
regard to asseasment years 1943-44, 1944-45 and 
1945-46 were passed on June 27, 1946. On the 
question whether the agsessee could be assessed as 
an agent for the three assessment years under s. 43 
of the Act m view of the death of the non-resident :— 

Held, that as during the accounting period the 
non-resident was alive and had business connection 
within the taxable territories, the income-tax 
authorities were within their rights in appointing 
the assessee the statutory agent on June 27, 1946, 

notwithstandmg the fact that the non-resident had 
died on March 26, 1946. 

If there is a business connection in the year of 
account, a statutory agent can be appointed under 
8. 43 of the Indian Income-tax Act, 1922, not- 
withstanding the fact that at the date of the 
appointment of the statutory agent the non-resident 

- was not alive. The material and relevant period 
to consider is not the date of the appointment of the 
statutory agent but the period covering the year of 
account. 

The assessee acted as a commission agent of the 
non-resident for several years and entered into 
several transactions on behalf of the non-resident. 
The assesses was however not the sole agent of the 
non-resident who also. did business through other 

ts as well. On the question whether on these 
facts it could be stated that the assessee was rightly 
made a statutory agent of the non-resident under 
8. 43 of the Indian Income-tax Act, 1922 :— 

Held, that the non-resident had a business 
connection in India within the meaning of s. 42(1) 


of the Act and the assesses was rightly treated as an’ 


agent of the non-resident for the relevant aocounting 
years. j 

The language used by the Legislature, in the 
expression "any business connection in the taxable 
territories" in s. 42 of the Indian Income-tax Act, 
is very wide; any business connection is not 
necessarily that business connection which is 
constituted by & permanent and exclusive agency. 
A mere casual connection, a connection which has 
no continuity, would also not be a business con- 
nection as contemplated by the Lgislature under 
B. 42 of the Aot. In order that the agenoy which 
constitutes a connection between a non-resident 
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and the assessee should be a business conection as 
contemplated by s. 42 there must be an element of 
continuity in the agency. An isolated transaction 
through an agent, or even a connection for a short 
period, would not necessarily constitute business 
connection. It is impossible to give an interpre- 
tation to this expression which would be a good 
interpretation for all the innumerable cases which 
may arise. It is only possible to interpret the 
expression negatively rather than Preyer 
In most cases it would depend upon the facts of the 

articular case as to whether the business connection 

been established or not. 

ABDULLABHAI v. Come. I. T. 54 Bom.L.R. 583. 


—— 8. 46(1)— Default in payment of $ncome-taa 
—Order to pay penalty—Procedure for enforcing 
payment of penalty. 

Under s. 46 (1) of the Indian Income-tax Aot, 
1922, before an Income-tax Officer can umpose a 
penalty upon an assessee for default in making 

ayment of income-tax there must not only be a 
ormal order which imposed a penalty but it must 
also specify the actual amount of the penalty which 
the assessee is liable to pay. After such an order . 
is passed, which is sppealable under s. 30 of the 
Aot, then, consequential upon that order, & notice 
of demand may be served under s. 29. 

An order passed by an Income-tax Officer saying : 
"tax not paid: issue penalty notice,” is not an 
order passed under s. 46(7) of the Act. 

Korax (N. N.) v. Come. 1. T. 54 Bom.L.R. 169. 


— ——$. 66—Refusal by Tribunal to refer ques- 
tion of law to High Oourt—Powers of High Court to 
frame questions—Whether Tribunal can covmyider 
whether questions framed by High Court are proper 
questions—Money brought from outside Bombay 
credited to account of firm in Bombay by partners— 
Failure by iners to explain nature of these credit, 
eniries— such credite represent undisclosed 
profite of firm. 


It is open to the assessee to apply to the Tribunal 
io refer the questions of law to the High Court. 
If tho Tribunal refuses, thon the assessee can come 
before the High Court and the High Court, if it 
thinks a fit case, would frame questions and ask 
the Tribunal to make a statement of the onse with 
regard to the questions framed by it. It is for 
the High Court to answer those questions after 
perusing the statement of the case. It is not for 
the Tribunal to consider whether the questions 
framed by the High Court are proper questions 
or not. 

A certain sum of money was brought in in the 
assessment year by some partners of the 
firm which was doing business in Bombay and 
credited to the account of the firm. This sum was 
brought in from Jaipur by means of bank drafts. 
The income-tax authorities called upon the partners 
to explain how the moneys, were available to them 
in Jaipur and how they managed to get the moneys 
to the credit of the firm. No satisfactory explana- 
tion was vouchsafed by any of the partners This 
sum was included by the income-tax authorities 
in the income of the assessee for the assessment 
year in which it was oredited to its account as 

- undisclosed ‘profits :— 

Held, that the assesace firm had discharged the 
burden which was upon it to explain the oredit 
entries by satisfying the income-tax Department 
that the entries represented genuine remittances 
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received from Jaipur which had gone into the 
ooffers of the firm ; 

that when that burden was discharged, it was 
for the Department to find that notwithstanding 
the fact that the moneys were actually brought in 
they did not represent the moneys of the partners 
BT represented the undisclosed profite of the 


that on the ‘facts of the case there were no 
materials on which the Department could have 
oome to the conclusion that the credits represented 
undisclosed profits of the firm, 
NARAYANDAS v. Cox. I. T. 54 Bom.L.R. 580. 


—— — — See CONSTITUTION OF INDIA, ART. 133(1). 
54 Bom.L.R. 609. 


——————8. 66A(2). See CONSTITUTION or INDIA, 
Anm. 133(1). ' 54 Bom.L.R. 609. 
INCOME-TAX RULES, 1922, R. 2(c}— 


Indian Income-tax Act (XI of 1922), Seos. 264, 38— 
Application made by assessees under r. 2(o0)]— 
Appellate Assistant Commissioner making no order 
on application —Appeal to Appellate Tribunal— 
Whether Appellate Tribunal can judicially correct 
Appellate Assatant Commissioner for refusal to 
make order on application under r. 2(c). 

In an appeal to the Appellate Tribunal i 
an assessment order by the Appellate Assistant 
Commissioner it is competent to the appellant to 
make a grievance of the fact that the Appellate 
Assistant Commissioner had no orders on an 
application made to him for permission under 
r. 2(c) of the Indian Income-tax Rules, 1922. 

More Snan v. Cox. I.T. 54 Bom.L.R. 570. 


INDEPENDENCE ACT, 1947 (10 & 11 
Geo. V1, c. $0), S. 9—Indian Independence (Rights, 
Property and Liabilities) Order, 1947, arts. 3, 4, 5, 
6, 8, 12—Government of India Act, 1935 (26 Geo. 
V, c. 2), Seo. 175—Goods ing to Government 
of India lying at Lahore—Sale of goods to plaintiffs 
and contract providing goods to be stamped by Textile 
Commisstoner— G remaining  unstamped at 
Lahore after partition beiween Dominions of India 
and Pakwtan—Suit by plaintiffs against Union of 
India for refund of purchase price—Whether sutt 
maintainable against Union of India. 

Under the Iadian Independence Act, 1947, and 
the Indian dence (Rights, Properties and 
Lnabilities) Order, 1947, when. it is found that there 
are goods originally belonging to the Government 
of India lying at a place which forms part of the 
Dominion of Pakistan on August 15, 1947, these 
goods fall under the control of that Dominion and 
that Dominion is entitled to exercise righte of 
ownership with regard to those goods. en a 
contract Paa been entered into with regard to these 

by the Government of India prior to August 
5, 1947, all liability in respect of that contract 
devolves upon the Dominion of Pakistan and any 
rights that a citizen in India has in respect of 
that contrast can only be asserted against the 
Dominion of Pakistan and not against the Union 
of India. 
UNION or ÍNDIA e. CHINUBHAI. 
54 Bom.L.R. 561 (O.C.J.) 


INDIAN INDEPENCENCE (RIGHTS, PROPER. 
TY AND  LIABILITIES) ORDER, 1947. 
See INDIAN IxDpEPENDENOE Act, 1947, S. 9. 

54 Bom.L.R. 561 (O.C.J.) 


INDUSTRIAL DISPUTES ACT (XIV of 1947) 
-Award made by Industrial Tribunal —Labour 
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Appellate Tribunal giving award on appeal —Hitgh 
Court tn issuing writ of certiorari ordering award 
as modified against appellant to be vacated and 
directing Appellate Tribunal to hear appeal— Whether 
High Oourt should have set aside order of Appellate 


‘Tribunal as a whole—High Court whether competent 


to direct Appellate Tribunal to hear appeal. 

The Industrial Tribunal made an award relating 
to a dispute between a mill company and ite 
workers. On appeal the Labour Appellate Tribunal 
gave its award. Oneof the workers appealed to 
the High Court against the award of the Appellate 
Tribunal alleging that no notice of appeal had been 
served upon him and that he had not been heard 
by the Appellate Tribunal. Tho learned Judge in 
issuing a writ of certiorari ordered that the award of 
pear ie Tribunal in so far as it modified the 
a to the prejudice of the worker should be 
vacated, and be further directed that the Appellate 
Tribunal should hear the appeal against the 
worker after giving him adequate notice of the date 
of the hearing of the appeal. This order was 
challenged on the grounds (1) that the Judge 
should not have set aside the award only to the 
extent that it affected the worker but should have 
quashed the award as a whole and (2) that the learn- 
ed Judge was in error in directing the Appellate 
Tribunal to hear the appeal against the worker :— 

Held, (1) that the learned Judge should nave set 
aside the order of the Appellate Tribunal as a 
whole; and 

(2) that the learned Judge should not have 
issued any direction upon the Appellate Tribunal 
to hear the matter, as that was not a matter before 
him nor was he concerned with what would or should 
happen after the order of the Appellate ‘Tribunal 
was quashed. 

MAHOMED UMEE v. LAB. Arr. TRIB. 
54 Bom.L.R. 513 (0.C.J.) 


di I 
dispute to one of the authorities specified in Act— 
When such obligation need not be discharged— 
Construction. 

When the Government deals with a disputee 
relating to a publio utility service, it must start 
with the consideration that there is an obligation 
upon it to refer it to one of the authorities mentioned 
in s. 10(1) of the Industrial Disputes Aot, 1947. 
It must then go on to consider nature of the 
notice given under s. 22 of the Aot and the expe- 
diency of the reference. The two qualifications 
and limitatiors contained in the proviso to a. 10(1) 
of the Aot are, one with regard to the notice and the 
other a much wider one with regard to the expe- 
diensy of making a reference or not, an expediency 
which the State is in the best position to decide. 
The obligation of Government to refer is there; 
it is only if the Government is satisfied that that 
obligation need not be discharged by reason of the 
two considerations laid down in the proviso that 
the Government has the right not to make the 
reference. 

It is left to the consideration of the Government 
as to whether a notice has been frivolously or 
vexatiously given. It is equally left to the con- 
sideration of Government whether it is expedient 
or inexped'ent to make a reference. These are not 
objective facts which can be determined by & Court 
of law. If Government comes to a conclusion and 
forms an opinion which is not vitiated by any 
extr neous consideration, then the Court would he 
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bound by the conclusion arrived at and the opinion 
formed by Government on these mattera. 

The obligation to refer a dispute relating to & 
publie utility service under the' proviso to s. 10(1) 
of the Industrial Disputes Act, 1947, is independent 
of the duty of Government to refer & dispute under 
a. 12(5) of the Aot. 


RAMCHANDRA v. B’Bay State. 54 Bom.L.R. 289. 
—————— B. 12. See lwpusrRIAL DrspruTES AOT 
1947, 8. 10(1). 54 Bom.L.R, 289' 


————8. 22. Ses INDUSTRIAL Dispores Act, 
1947, s. 10(1). 54 Bom.L.R. 289, 


——————8. 33—Workman dismissed pending dispute 
before Industrial Tribunal, without Tribunals 
permission—Application by workman to Tribunal 
under à. 83A—Award by Tribunal holding dismissal 
justified—Competency of Tribunal to decide sub- 
stantive dispute between employer and employee. 

The jurisdiction of the Industrial Tribunal is not 
limited merely to consider the question of the 
contravention of s. 33 of the Industrial Disputes 
Act, 1047, but it ia competent to decide on the 
substantive dispute between the employer and the 
workman with regard to the change in the conditions 
of service or the discharge of the employee by the 
employer. 

e mere fact that two views are poasible on & 
quoe ion of law does not make the ision of & 

unal with jurisdiction bad on the ground that 
it has erred in law and the error is apparent on the 
face of the record. Only that error be corrected 
by the High Court which is clearly apparent on 
the face of the record and whioh does not become 
apparent only by a process of examination or 


argument. 

Barox v. Surat Mon. 54 Bom.L.R. 922. 
mi 33A. See IwpusrRiAL DISPUTES 
Aor, 8. 33. 54 Bom.L.R. 922. 


INSOLVENCY ACT (PRESIDENCY) (III of 
1909) S. 17. Ses Insotvency Acr, (Pnnmsi- 
DENOY), 1909, 8. PRU 

54 Bom.L.R. 757 (O.G.J.) 


—— —8. 36—Civil Procedure Code (Act V of 4208) 
O. XVI, r. 19—Person in possession of ¢ 
or indebted to him residing outeide jurisdic. 
ticn of Court and at distance exceeding two hundred 
miles—Whether Court oan order such person to 
appear before Court for examination —W hether s. 37 
of Insolvency Act casta obligation on Court to issue 
A person summoned under s. 86 (I) of the 
Presid -towns Insolvency Aot, 1909, for his 
examination as known or suspected to be in posses- 
sion of property belonging to the insolvent, or as 
sup to be indebted to the inaolvent, is not in 
the witnesa to whom the 
pros ions of O. XVI, r. 19, of tho Civil Procedure 
e, 1908, , apply. and, therefore, it is open to the 
Court consistently with considerations of conven- 
ience of the person to be summoned to order him to 
before the Court notwithstanding the fact 
that he resides at a place beyond two h miles 
from the place where the Court sits and he is 
outside the jurisdiction of that Court. 
In re PUSHKAR. 54 Bom.L.R. 719 (O.C.J.) 


— —-8. 37. 

The provision of s. 87 of the Prosidency-towns 
Insolvency Act, 1909, is an enabling provision 
authorizing the Court in r oases to order that 
persons summoned may be examined on commis- 


ition of an o 
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sion, but there is nothing in that zoction which 
casta any obligation upon the Court to issue a 
commission or a letter of request. 

In re PUSHKAR. 54 Bom.L.R. 719 (O.C.J.) 


—— ——8. 52(2)(c)—Charge on defendant's movable 
property created as security for payment of aatal 
amount—Attachment of property by plaint 

execution of decrese-—Attachment effected by 8. uf 
by seizure of property endant adjudicated in- 
solvent—Application by intiff for execution of 


geo by sale of property—Rights of Ofcial Assignes 


P Eider a decree a floating charge over certain 
movable property belonging to the defendant 
was oreated as security for re Pynt of the 
deoreta! amount to the plainti laintiff 
applied for execution of the decree, Ks oÅ. XXI 
rr. 46 and 43, of the Civil Procedure Code, 1908. 


S. 37 


by attachment and sale of the property. The 
attachment was effected by the Sheriff by seizure 
under O. X XI, r. 43, of the Code. The defendant 


was then adjudicated an insolvent on the petition 
of & oreditor. At the instance of the plaintiff 
the attachment on the property was removed and 
the plaintiff thereafter filled an application for 
execution of his decree by sale of the property 
without attachment. A warrant of sale was issued, 
and thereupon the Official Assignee took out a 
chamber summons for quashing the order of sale 
end for a direction to the Sheriff to hand over to 
him the property, contending that the property 
was at the commencement of the insolvency in the 
possession, order and disposition of the insolvent 
and, therefore, under r. 52(2) (c) of the Presid 
towns Insolvency Aot, 1909, the préperty 
vested in him :— 

Held, that the property whioh after the attach- 
ment had into the possession of the Sheriff 
could not be said to have remained in the possession, 
order or disposition of the defendant within the 
meaning of a. 52 p (o) of the Presidenoy-towns 


Insolvency Act, an 
that notwithstanding the withdrawal of the 
attachment the plaintiff was entitled to make 
ue application for sale of the property charged in 
avour, as property not being in the 
sb aide, order or dispoeition of the insolvent at 
the commencement of the insolvenoy, waa not 
available tothe Official Assignee. 
FATEOHAND t. PARASHBAM. 
54 Bom.L.R. 757 (O.C.J.) 


INSURANCE POLICY. — Üartíng and iransporiing 
agent insuring goods described in policy as property 
[Beech ur dina Bo sal uie t outs 
or which he is reaponstble—Daestruction y goods 
by fire in aasured’s godown—Hutent of liability of 
Pho pianti wh 
The plainti o was carrying on business ag a 
carting. an and transporting t insured with the 
defi t company certain bales of cloth and yarn 
which were described in the policy of insurance in 
these terms: "P: of every description and/ 
or yarn and[or textile fabrios...., the property 
of the insured or held by him in trust or on commis- 
sion for which he is responsible..." "The 
were destroyed by fire when these were lying in the 
plaintiff's godown. In & suit by the plaintiff 
against the defendant company, claiming the 
value of the goods that were burnt, the defendant 
contended that by the terms of tbe policy the com- 
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pany had only insured the legal liability of the 
assured to third parties in respect of the goods, 
and as the plaintiff was a bailee and it waa not his 
case that the fire was due to his negligence, he was 
not liable to the true owners of the goods and, 
therefore, the defendant company was not liable 
under the policy at all:— 

Held, that on a proper construction of the words 
of the policy the defendant company was liable both 
to the extent of the lien of the assured on the goods 
as well as to the whole extent of his legal liability 
to the true owner of the goods, the qualifying words 
“for which he is responsible" having restricted their 
liability only to the extent to which the assured 
was liable to third parties. ' i 
QUAZI AZIMUDDIN v. Her. Ixs. Co. 

54 Bom.L.R. 773 (O.C.J.) 
INTRA VIRES. 


Rule 3 (2) of the Amalner Municipal Borough 
General Prope (Consolidated Tax) Rules, 1947, 
is intra vires of the powers of the Municipality. 
AMALNER MUN. v. Pratap Mrirs. 54 Bom.L.R.451. 


PREVENTIVE DETENTION (AMENDMENT) AOT 

(XXXIV of 1952), 8. 3. í 
Section 3 of the Preventive Detention (Amend- 

ment) Act, 1052, is intra vires. 

SuaMRAO v. BOMBAY STATE. 

54 Bom.L.R. 877 (8.C.) 


JAIN TEMPLE—Rights of Harijans to worship 
in Jain temple. See BOMBAY JAN TEMPLE 
Ewrny Act, 1947, 8. 3. 54 Bom.L.R. 69, 


JURIDICTION Or Count. Ses Couxm, JunisDIO- 
TION OF. 54 Bom.L.R. 330 (O.C.J.) 


KOLHAPUR DIGEST OF HINDU LAW, 1920 

(fear. Kayedyadhe Nibandh, Kolhapur), Hindu 

Dattak Nibandh, S. 7 (1), ss. 9, 13—Adoption— 

Widow, without son, adopting to her separated 

husband— Widows not direct heir of husband but 

heir as widow of gotraja sapinda—Validwy of 
ion. 

Section 7 (1) contained in the Digest of Hindu 
Law, Kolhapur, 1920 (Hindu Kayadyache Nibandh, 
Hindu Datiak Nibandh) lays down that in the case 
of a widow who has not got a son and whose 
husband has separated from his family or who is 
herself the heir being the widow of such a 
divided husband, she would have the authority 
to adopt a son to her husband provided her husband 
has not expressly or impliedly prohibited her from 
taking a son in adoption. Such a widow herself 
should be the heir to the estate, not necessarily a 
direct heir of her deceased husband, but an heir 
to the estate even in her capacity as the widow of a 
gotraja sapinda. 

M, who was separated from his family, died 
leaving him surviving. two widows R and G. R 
adopted C prior to her death in 1927. C died 
unmarried in 1929. The estate of M then devolved 
upon G as the widow of a gotraja sapinda. Q then 
adopted the plaintiff. On the question of the 
validity of the plaintiffs adoption under s. 7 (1) 
contained in the Digest of Hindu Law, Kolhapur, 
1920 :— 

Held, that the words “who is herself the heir 
being the widow of such divided husband" mean 
that the widow should not necessarily be a direst 
heir of her deceased husband but she could be an 
heir also in her capacity of the widow of a gotraja 
sapinda, and, therefore, the adoption made by G 


was valid. 
BHALOHAXNDRA v. DALERISENA. 54 Bom.L.R. 52. 
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LABOUR APPELLATE TRIBUNAL OF 
MADRAS. The Bombay High Court has no 
Jurisdiction over. See CERTIORARI, WRIT OF. 

54 Bom.L.R. 552 (O.CJ.) 


LAND ACQUISITION ACT (I of 1894). See 
Mowroreat Aor (Bonovans), S. 52. 
54 Bom.L.R. 48. 


LANDLORD cutting off essential eupply—Whether 
obligatory on tenant to approach Civil Court ig re- 
storation of supply. See BownAv Rants, HOTEL 
AND Loparmwa Housm Rares ComTROL Aor, 1947, 
B. 24. 54 Bom.L.R. 426, 


LAND REVENUE CODE (Bom. V of 1879), 
S. 83—Antiquity of tenancy—Absence of evidence 
regarding tts commencement—Rent payable under 
tenancy not constant—Hxeoution of leases for definite 
periods by tenants—Whether presumption as to 
antiquity of tenancy rebutted. 

In & case of antiquated tenancy where there is 
absence of evidence regarding its commencement in 
any partioular year, the mere fact that the rent in 
respect of it did not remain constant and that as 
many as four leases were executed by the tenants 
in favour of the landlords showing that they would 


remain in posseanion for definite durations of time, 
cient 


are not s ent to rebut the presumption in favour 
of the antiquity of the under s. 88 of the 
Bombay Land Revenue Code, 1879. 


PARASU KUSHAPPA v. VIBSHWAMBHAR. 
54 Bom.L.R, 59. 


— — S. 84. See Bompay TgNANOY Aor, 8. 4 (1). 
: 54 Bom.L.R. 236. 


-Tenancy running from end of one cultivat- 
ing season toend of fi ing season— Whether 
such tenancy “an annual tenancy" —Such tenancy 
whether would require notice for its termination — 
Consiruction. 

In the caso of a tenanoy which begins at the end 
of one cultivating season and ends at the end of the 
next oultivating season, the tenancy is an annual 
tenancy and such'a tenancy would require for its 
termination a notice in writing under s. 84 of the 
Bombay Land Revenue Code, 1879. 

The expression “an annual tenancy" in s. 84 
of the Code is used merely to indicate a tenancy 
which is presumed to run from the end of one culti- 
vating season to the end of the following cultivating 
season. 

AMINSA HUSRNSA t. KALLAPPA. 54 Bom.L.R.309. 


LAWYER, RESPRESENTION BY. 

The only right of a lawyer that has been safo- 
guarded under the Constitution of India is the right 
to practise his profession. That right not being 
an absolute right, no alsolute right is conferred upon 
the lawyer by the provisions of the Constitution. 
The Constitution gurantees to the lawyer such right 
as he haa under his charter. If any such right is 
affected or contravened, then he can rely upon the 
provisions of art. 19 (f) of the Constitution. But 
if the right given to him is a limited right and that 
right is not in any way affected, he cannot claim 
a wider right or æ larger right under the Constitu- 
tion. 

It is for the Court or tribunals to determine as a 
matter of procedure aa to how parties should be 
represented and how they should present their case 
to the Court or the tribunal, and if a rule laying 
down such & procedure provides that a party 
shall be heard in person and not by his advocate 
orlawyer, itis nothing more than a rule of procedure. 
MULOHAND v. MUKUND. 54 Bom.L.R. 285. 
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LETTERS PATENT, CL 12—Sutt for partition 
of movable and immovable property—Leave obtained 
under cl. 12—Defendant residing outside jurisdiction 
of High Oourt—Part of movable property within 
jurisdiction but immovable property outside jurtsdic- 
tion— Whether Court has jurisdiction to try sutt— 
Hindu law—Joint family business—Karta carrying 
on business— other co-parceners can be 
considered to be carrying on business within meaning 
of cl. 12-—Oourt having no jurisdiction to entertain 
suit at date of is institution—Court invested with 
jurisdiction to try suit when it comes on for disposal — 
Court whether can assume jurtsdiciton to try sutt— 
aie to jurisdiction whether in all cases an issue 
0 , ] 
Plaintiff and defendants were members of a joint 
Hindu family. The plamtiff filed a suit against the 
defendant in the High Court for partition of movable 
and immovable properties of the joint family. 
Leave to file the suit was obtained by the plamtiff 
under cl. 12 of the Letters Patent. The defendants 
were resident outside the jurisdiction of the High 
Court, though the plaintiff and defendant No. 1 
as members of the joint family carried on the joint 
family busmess within its jurisdiction. A part 
of the movable properties was within jurisdiction, 
but the immovable properties were situated outside 
the jurisdiction of the Court. On the question 
whether the Court had jurisdiction to try the suit :— 


Held, that the Court had jurisdiction to try the 
suit to the extent that it sought for partition of 
movable property situated within jurisdiction, and 
with leave granted under cl. 12 of the Lettera 
Patent the Court had also jurisdiction to partation 
movable property belonging to the joint family 
outside jurisdiction, and 

that the suit to the extent that it related to the 
partition of immovable property situated outside 
jurisdiction being a suit for land was hable to be 
dismissed. , 

When a joint Hindu family has a busmess, in 
order to determine who carries on the businegs, 
what has to be ascertained is who is the actual 
contracting in relation to the transactions 
entered into in course of the business. If the 
karta is carrying on tbe business, then he is the 
contracting party. It may be that other major 
co may associate themselves with the 
karta in the condgut of the business, in which case 
they may also be treated as contracting parties 
and may make themselves personally liable for the 
debts contracted. It may also be that the other 
adult coparceners, by their conduct, may hold 
themselves out as contracting parties, in which case 
they also would be personally hable. Itis only these 
coparceners that oan be considered to be 

ing on buamess within the meaning of cl. 12 
of Letters Patent. But if the joint family 
business is carried on by the karta alone, the other 
members of the family cannot be said to be carrying 
on business within the meaning of that clause. 

No party has a vested right to a particular pro- 
oeeding or to a particular forum. 

All procedural laws are retrospective unless the 
Legislature expressly states to the contrary. 
Therefore, procedural laws in force must be applied 
at the date when a suit or proceeding comes on for 
trial or disposal. 

If the Court has jurisdiction to try the suit when 
it comes on for disposal, it cannot refuse to aasume 
jurisdiction by reason of the fact that it had no 
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jurisdiction to entertain it at the date when it was 
instituted. 

Surv BHAGWAN v. , 
54 Bom.L.R. 330 (O.C.J.) 


— —JA. 15. 

An order made under s. 151 of the Civil Procedure 
Code, 1908, resfusing to restrain the defendant 
by an order and mjunction from proceeding with 
his suit in the Culoutta High Court, is not a juflg- 
ment within the meaning of cl. 15 of the Letters 
Patent, and no appeal lies from auch an order. 
Jat Horo Marr v. TULSHIRAM. 

54 Bom.L.R. 844 (O.C.J.) 


— ——X(1. 35. 

Section 39 (2) of the Indian Arbitration Act, 
1940, bara a further right of appeal under cl. 35 
of the Letters Patent when a singlo Judge of the 
High Court disposes of an appeal under a. 39 (1) 


of the Act. 
MADHAYDAS t. VITHALDABS, 54 Bom.L.R. 94. 


LIMITATION ACT (IX of 1908), S. 5—Bombay 

Land Requisition Act (Bom. XXXIII of 1948), 

8. 8 (1)(3)—Order fixing compensation made by 

Compensation Oficer—Appeal against order out 

of time under Requisition Act--Whether Court oan 

ge delay and admit appeal under Limitation 
ct. 

Section 5 of the Indian Limitation Aot, 1908, 
does not apply to an appeal provided under s. 8 (3) 
of the Bombay Land Requisition Act, 1948. There- 
fore the Court has no power under s. 5 of the Indian 
Limitation Aot to condone a delay in fili 


t Hing sa 
| appeal against an order made by a special offic-r 


wee 8. 8 (1) of the Bombay Land Requigitign 
CaNARA Bank v. WARDEN Ins. Co. 
54 Bom.L.R, 661. 


———B. 12 (2)—Decree—Time properly taken for 
preparation of decree— Time clapsing between pro- 
nouncement of judgment and signing of decres— 
Whether such time should be excluded— Whole time 
required for preparation of decree whether could be 
excluded—Ezpresstons “requisite” and “obtaining” 
ín s. 12 (2). 

. The time properly taken for the preparation of the 
decree &nd the time which elapses between the 
pronounoement of the judgment and the signing of 
the decree should be excluded under s. 12 (2) of the 
Indian Limitation Act, 1908. 

If it 18 established to the satisfaction of the Court 
that i any partioular gano ihe Khole of the time 
was not properly required for the purpose of pre- 
paring the doree, then such time as was noL roa 

rly required would not be exoluded under s. 12 

2) of the Indian Limitation Aot. 

Equal emphasis should be placed on the ex- 
ressions “requisite” and “obtaining” used in 
8. 12 (2) of the Indian Limitation Act. What has 
got to excluded is the time which is properly 
required, and the time which has got to be so 
excluded is the time which is necessary for obtain- 

ing a copy of the decree. 

The whole of the time required for preparing the 
decree must not necessarily be excluded in every 
oase. In a case where the preparation of the decree 
is entirely left to the Court, where the intervention 
of the parties is not at all necessary, and all the 
time spent for the preparation of the deoree is the 
result of what tho Court has got to do and the 
various steps that the Court has to take, the whole 
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time may have to be excluded. But in a caso 
where the intervention of the party is necessary to 
p the decree and various steps might have 
to taken by the parties or their lawyera before 
& decree could be ready and before it could be 
signed, the Court would have to consider whother 
any of the time taken up for the -preparation 
of the decree could be attributed to the fault or 
negligence of the appallant. If any of the time 
could be so attributed, then that time could not be 
exoludod under s. 12 (2) of the Indian Limitation 
ot. ' 

The trial Court dismissed the paintis ‘auit by 
ita judgment delivered on May 1, 1948. The dacreo 
waa signed on June 29, 1948, and this delay in 
signing of the decree was not due to any default on 
the part of the plaintiffs. The plaintiffs applied 
for certified copies of the judgment and the decree 
on June 17, 1948, and the certified copies were ready 
on July 7, 1948. The plaintiffs filed an appeal to 
the District Court on August 4, 1948. the 
question whether the period of 59 days that elapsed 
between the pronounsement of the judgment 
and the signing of the decree should be excluded 
under s. 12 (2) of the Indian Limitation Act, 1908 :— 

Held, (1) that, on the facta of the casa, the period 
between May M d and June 20, 1048, was a 
period requisite for the purpose of applying for a 
certified copy of the deoree within the moan! of 
8. 12 (2) of the Indian Limitation Act, and the whole 
of this period must be excluded in computing the 
period of Limitation, and ' 

(2) that, therefore, the appeal preferred to the 
Distriot Court was in time. 

JAXASHANKAR MULSHANKAR v. MAYABHAL. 
wo = 54 Bom.L.R, 11 (F.B.) 


. 
— B.  20— Morigaged land in possession of 
mortgages by reason of mortgage deed —Rent, under 
ferma of mortgage, to be appropriated by mortgages 
towards inierest on Whether receipt of 

rent part payment within s. 20(1). 
The expression “where mortgaged land is in the 
perg of the mortgagee” in s. 20 (2) of the 
dian Limitation Act, 1908, does not merely 
apply to cases where the mortgagee is in possession 
uuder a usufructuary mortgage; it applies to all 
cases where the mortgagee is in possession in hig 
capacity as the mortgages and under the terms 
of the mortgage. Therefore if the mortgagee is in 
possession by reason of the mortgage doed and if in 
that capacity he receives any rent or produce from 
the mortgaged property, then the receipt of the 
rent is deemed to be a payment for the purpose of 


8. 20(1) of the Aot. 
MANIKCHAND t. RAOHAPPA. 54 Bom.L.R. 85, 


Ses LruyrATION Aor, 1908, 8. 5. 
54 Bom.L.R. 661. 


————ART. 62—Amount paid to endant as 
Hip pot niis Pla n claim Berea j^ 
was intif]-Plaintif s claim, on equity, to 

ton of money received by defendant —Applicabi- 
e art. 62— Construction. 

t is not always safe to follow English decisions 
in construing art 62 of the Indian Limitation Aot, 
1908. In India art. 62 should be more strictly 
construed, because a liberal construction would 
result in more plaintiffs losing in large number of 
cases on the ground of limitation, because if art. 
62 is strictly construed, then the suit would fall 
under art. 120 which gives to the plaintiff a longer 
period of limitetion. 


— — 5. 29 (2). 
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The pande paid a moiety of a1s»samont which 
he was liable to pay to an Indian Native State, and 
the defendant paid the other moiety. In 1038 the 
State refunded tho entire amount of the asaeasment, 
comprised of both the moieties, to the defendant 
8s tho State was of the opinion that he alono waa 
entitled to it, and it was received as such by the. 
defendant. Tho plaintiff filed a suit in 1943 
claiming his share, in the amount refunded, from 
the defendant. On the question whəthar tho suit 
was govern»d by art. 62 or art. 120 of the Indian 
Limitation Act, 1908 :— 

Held, that, m tho circumstances of tho case, the 
amount was not received by the defendant for the 
use of the plaintiff, that tho plaintiff's claim was an 
equitable claim and not a contractual claim, that 
art. 120 applied and, that, therefore, the plaiatiff's 


' guit was within time. 


LrwGANGOUDA t. LINGANGOUDA. 
54. Bom.L.R. 829. 


—— ——ÀAR'T. 120. Ses LiwrraTroN Aor, 1908, 
' 8.62. 54 Bom.L.R. 829. 
ART. 141— Last full Hindu owner leaving 





widow and son’s widow—Alisnation by widow of 
last full owner without legal necessity —Son's widow 
succeeding as reversionary heir on death of widow of 
owner—Another reversionsry heir suzcesding 
on of son's widow—Suit by purchaser from 
such reversionery heir for possession of alisnated 
propertg—Limitation w. commences from date 
of death of widow of last full owner or son's widow. 

G, who owned certain proparty, died leaving 
him surviving his widow R and a widow L of his 
predeceased son. R died in 1918, but before her 
death she had sold G's property without legal - 
necessity to the defendant on March 3, 1910. L 
died in 1930, and one W succeeded to the property 
of G as a reversionary heir. In a sut filed in 
October 1942, by the plaintiffs. who were tho pur- 
chasers of the property from W, against the 
defendants, for possession of the propsrty, the 
plaintiffs contended that the suit was goveraad by 
art. 141 of the Indian Limitation Act, 1903, that 
W was entitled to the suit house on the death of L 
in 1930, and that, therefore, the suit was in time. 
The defendants contended that the twelve years’ 
period under art. 141 should be calculated from the 
death of R which took place in 19138, and that, 
therefore, the suit was barred by limitation :— 

Held, that it was only on tho daath of L and the 
o of the reversion then that W succeeded to 
the estate of G in his own right as a reveraionary 
heir and became entitled to the possession o; the 
property, and 

that, therefore, the suit was in time. 

The Hindu female whose death is referred to in 
art. 141 of the Indian Limitation Aot, 1003, may 
be the widow of the last full owner or may bo & 
female heir who succeeds to him either initially, 
though having a limited estate in what she inhorita, 
or a8 a reversionary heir on tho extinction of a 
prior limited estate. 

It is only in the cas» of a Hindu pes to hen 
possesalon of immovable property in own ri 
as the reversionary heir o tha laa? full ownər havıng 
to flle a suit for auch possession that the question 
can arise for consideration whether his aut would 
be covered by art. 141 of the Indian Limitation 
Act and would have to be filed within tweive 
years of the death of the Hindu female on whose 
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death he becomes eniitled to the possession of the 
immovable property. 





GOVIND v. CHANDBA. 54 Bom.L.R. 263. 

ART. 180. Ses Civi, Procrpurn Copz, 
1908, O. X XXI, r. 95. 54 Bom.L.R. 90, 
LIQUOR—Mere of liquor whether an 


offence under Bombay Prohibition Act, 1949. 
“Mere drinking of liquor" is made punishable 

under s. 66 (b) of the Bombay Prohibition Act, 

1949. 

RanxGRAO BALA v. BrATE. 54 Bom.L.R. 325. 


LOAN, interest on, exceeding maximum rate. See 
Bompay MONEY-LENDERS Aor, 1947, B. 25. 
54 Bom.L.R. 632 (0.C.J.) 


MANDAMUS, WRIT or. ; 

The main and principal object of a writ of 
mandmus is to compel Government or its officers 
to out their statutory obligation. The duty 
of the Court is to see that Government or its officers 
do not overstep the limits and the bounds that the 
statute has prescribed for the exercise of their power. 
If the Legislature lays down that the power cannot 
be exercised except on the satisfaction of certain 
conditions and the officer exercises the power 
although the conditions are not satisfied, the Court 
will intervene by a writ of mandamus and prevent 
the officer from acting contrary to statute. 

When the existence of an objective fact is laid 
down as a condition precedent to the exercise of 
power by the authority, the determination of the 
objective fact by the authority is not made final 
and ig not made binding upon the Court. The 
objective fact must exist as a fact and it does not 
help the authority at all that it has determined that 
the fact exists. Its determination is entirely 
irrelevant because the condition precedent is made 
justiciable and the Court of law is entitled to go 

ehind the determination of the authority of that 
fact and come to its own conclusion whether the 
fact exists or not. 
STATE oy BOMBAY v. LAXMIDAS. 
54 Bom.L.R. 681 (O.C.J.) 
MARRIAGE—CiviL CONTRAOT. 

A Hmdu marnage is not a sacrament, only 
but is algo a civil contract. 

A. v. B. 54 Bom.L.R. 725 (O.C.J.) 


NurnrrrY or. 

Under Hindu law where a wife is impotent 
at the time of marriage and continues to be so 
thereafter, the husband is entitled to a deoree for 


nullity of marriage. 
, 54 Bom.L.R. 725 (O.CJ.) 





A. v. B. 


— —SAGRAMENT. See MARBIAGE, CIVIL CON- 
TRACT. 54 Bom.L.R. 725 (O.C.J.) 


MASTER AND SERVANT-——Establishment of 
relationship. 

The mere establishment of relationship of master 
and servant is not sufficient when dealing with a 
person who ia practising a profession, because in the 
course of the practice of that profession it may be- 
come n for the person to get himself or 
herself to a particular master temporarily. 
But even while she is so engaged, he or she is really 
practising his or her profession and the service is 
merely incidental to that profession. The position 
is different when & professional person permanently 
accepts an employment and exchanges his pro- 
fession for service. 


Comm. I. T. v. Dunca Kuore. 54 Bom.L.R. 207. 
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. 
MERGER of lower Court's order in appellate 
decision. 

It is only on a judicial determination that the 
order of the lower Court becomes merged in the 
decision of the Court of a . But no merger 
takes place when the Court of appeal does not 
judieially determine the appeal but dismisses it on 
any preliminary ground limitation or main- 
tamability. Then, on the dismissal by the appellate 
Court, the order that still stands ia the order of the 
lower Court and not the order of the Court of appeal. 
Monamep Umer v. NooRUDDIN. 

54 Bom.L.R. 28 (0.C.J.) 


If a decree of confirmation is by the 
appellate Court the decree of the trial Court merges 
in the decree of the appellate Court. The decree 
which isin existence and which can be executed is 
the decree of the appellate Court, and not the decrea 
of the trial Court. The fact that the appellate 
Court does not vary the decree of the trial Court 
does not make any difference to the legal position 
that ultimately it is the decree of the appellate 
Court which is the substantive decree and which 
must be amended if an amendment is sought. 

Hussain San v, SITARAM, 54 Bom.L.R. 947. 


MOTOR VEHICLES ACT (IV of 1939), S. 89— 
Oriminal Procedure Code (Act V of 1898), Sec. 240— 
Accused originally prosecuted under s. 89 after service 
of summons——Magistrate, on evidence led before him, 
convicting accused under s. 116—Whether conviction 
tn accordance with law. 

The accused was prosecuted, after service of 
summons, under s. 89 read with s. 112 of the Motor 
Vehicles Act, 1939. The trying Magistrate, on the 
evidence led before him, came to the conclusion 
that the offence disclosed was an offence under 
8. 116 of the Act, and he convicted the acpusodaaneer 
s. 116. On the question whether the conviction 
under g. 116 was proper in view of the provisions of 
8. 131 of the Act :— 

Held, that in view of s. 131 the Magistrate was in 
error in convicting the accused under s. 116 of the 
Act, as the conditions laid down in that section were 
not complied with. 

When s. 131 of the Motor Vehioles Aot speaks of 
“no person prosecuted for an offence," 1t means that 
he 18 prosecuted for a particular offence at the time 
when the order of conviction is passed. 

State v. MaADRAV RAOJI. 54 Bom. L.R.433. 


—— 8. 96—0Owil Procedure Code (Act V of 1908), 
O. I, r. 10; O. IX, r. 13—Hzx-parte decree against 
person effecting policy of insurance $n running down 
action—N hice served upon insurer not for reasonable 
duration—Application by insured to set aside em- 
parte deoree— Whether Court can set aside decres ai 
instance of insurer. 

The notice required to be served through Court 
to the insurer under s. 96 (2) of the Motor Vehicles 
Aot, 1939, must be of a reasonable duration, and 
if an ex-parte decree is passed against the defendant 
by whom the policy is effected and if the insurer 
through the defendant satisfies the Court that the 
insurer did not have reasonable opportunity to 
defend the action, the Court acting under its 
inherent jurisdiction can set aside ex-parte 
decree. 

BARUPSING v. NILKANT. 
54 Bom.L.R. 557 (0.C.J.) 


112. See Moron VEuicLES Aor. 1939, 
54 Bom.L.R. 433. 
116. See Moron Ventcies Aor, 1939, 
54 Bom.L.R. 433. 





sang, 
8. 89. 
tg, 
S. 89. 
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e 
MOTOR VEHICLES ACT, S. 131. See Moron 
VEHICLES Act, 1939, S. 89. 54 Bom.L.R. 433. 


MUNICIPAL ACT (BOROUGHS) (Bom. XVIII 
of 1925), S. 9. See BOMBAY SHOPS AND ESTABLISH- 
MENTS Act, 1948, S 18 (1). 54 Bom.L.R. 151. 


——S. 30 (2). See Boxsax SHOPS AND ESTA- 
BLISHMENTS ACT, 1948,8.18(1). 54 Bom.L.R.151. 


—————8. 34. See BOMBAY SHOPS AND ESTABLISH- 
MENTS Aor, 1948, 8. 18 (1). 54 Bom.L.R. 151. 


——— —S. 43. See BOMBAY SHOPS AND ESTABLISH- 
XENTS ÁOT,1948, S. 18 (1). 54 Bom.L.R. 151. 


—— ——8. 52—Land Acquisition (I of 1894)-—Powers 
of Provincial Government to acquire land—W hether 
4. 62 restricts such general powers of acquisition. 

Section 52 of the Bombay Municipal Boroughs 
Act, 1925, provides for cases where even though 
acting under the provisions of the Land Acquisition 
Act, 1894, the Provincial Government may in 
certain cases acquire the land compulsorily for the 
benefit of the Municipality. The section does not 
lay down any limitation or restriction on the powers 
of the Provincial Government to compulsorily 
acquire the land for the public purpose within the 
meaning of the Land Acquisition Act. Therefore 
in the case of compulsory acquisition of land for the 

urpose of the Municipality s. 52 of the Munici 

Boroughe Act, 1925, does not lay down a restriotion 
upon the general powers vested in the Provinoial 

vernment under the provisions of the Land 
Acquisition Act, 1894. 
Prov. or BOMBAY v. GUNVANTRAI. 

54 Bom.L.R. 48, 


— —8. 58 (j. 

The expression “the mode in which taxes shall 
be levied” jn s. 58 (j) of the Bombay Municipal 
Boroughs Act, 1925, includes the steps which are 
necessary to be taken in ascertaining the valuation 
of the properties and determining the tax payable 
in t of them. It is, therefore, competent to 
the Municipality to make a rule providing for the 
basis in ascertaining the valuation of the buildings 
and this basis is either the capital value or the 
annual letting value. 

Apart from s. 58 (j) of the Bombay Municipal 
Boroughs Act, it is competent to the Municipality 
to lay down principles for the guidance of ita officers 
in preparing the assessment list under s. 78 of the 
Act. ‘ 

AMALNER Mon. v. PRATAP MILLS. 
54 Bom.L.R. 451. 


————8. 78—Amalner Municipal Borough General 
Property (Consolidated Tax) Rules, 1947, v. 3(2).— 
Failure by Municipality to mention in assessment 
list some particulars required under a. 78(1)(d)(e)— 
Assessment list prepared without following procedure 
prescribed under ss. 80 and 81—Validity of assess- 
ment list—Whether competent to Municipality to 
make rule providing for basis in ascertaining valua- 
tion of butldings—Doctrine of benevolent interpreta. 
tion of rule or by-law. 

The provisions of ss. 78 to 81 of the Bombay 
Municipal Boroughs Act, 1925, must be read as a 
whole, and the liability to pay the rates arises only 
when all these provisions are complied with. 

Failure of the Municipality to comply with the 
requiremente of s. 78 (1) of the Bombay Municipal 
Boroughs Aot, 1925, would be enough to make the 
assessment list so defective as to be unenforceable. 

If the procedure laid down in ss. 80 and 81 of the 
Bombay Municipal Boroughs Act, 1926, is not 
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MUNICIPAL ACT (BOROUGHS), S. 78—(Contd.) 
followed by the Municipality in preparing and 
finalising the asseasment Ist, the lisb prepared by 
the Municipality ex-parte under s. 78 of the Act 
would not be & valid list. 

The asseasment list made under s. 78 of the Bom- 
bay Municipal Boroughs Aot is only a draft list or 
provisional list which becomes conclusive or 
effective so as to create a legal liability against a : 
tax-payer to pay only after the objections raised . 
against it by the tax-payers are duly considered. 

In the list of assessment on which a claim for 
rates was made by a Municipality against the 
plaintiff two material particulars, namely, tbe 
valuation based on annual letting-value and the 
amount of the tax, which it was obligatory to 
mention under s. 78 (1) of the Bombay Ttunisipal 
Boroughs Act, 1925, were not mentioned. The 
aasosament list was prepared ex-parte and the whole 
of the procedure contemplated by ss. 80 and 81 
of the Act as regards public notice and authentioa- 
tion was dropped by the Municipality. In a suit 
by the plaintif to resist the claim made in respect 
of the assessment list on the ground that the pro- 
cedure prescribed by the Act in that behalf was 
not followed :— 

Held, that the assessment list which the Munici- 
pality sought to enforce against the plaintiff was 
invalid as the provisions of as. 78, 80 and 81 of the 
Bombay Municipal Boroughs Act, 1925, were not 
oomplied with. 

Rule 3 (2) of the Amalner Municrpsl Borough 
General Property (Consolidated Tax) Rules, 1947, 
is tntra vires of the powers of the Municipality. 

The expression “the mode in which taxes shall 
be levied" in s. 58 (j) of the Bombay Municipal 
Boroughs Act, 1925, includes the steps which are 
necessary to be taken in ascertaining the valuation 
of the properties and determining the tax payable 
in respect of them. It is, therefore, competent to 
the Municipality to make & rule providing for the 
basis ın ascertaining the valuation of the buildings 
and this basis is either the capital value or the 
annual letting value. 

Apart from s. 58 (j) of the Pomibey Municipal 
Boroughs Act, it is competent to the Municipality 
to lay down principles for the guidance of ita officers 
in preparing the aesessment list under s. 78 of the 
Aot. 

The method of fixing rates by reference to the 
extent of the property is not unknown to the law 
of rating, and the Municipality would be justified 
in adopting this method if they came to the 
conclusion that it yielded a satiafaotory result in 
deciding what rent the hypothetical or imaginary 
tenant would pay in respect of these buildings. 

The question as to whether the strict or the bene- 
volent rule of construction should be adopted will 
always depend upon the nature of the rule or by- 
law in question and the nature of the attack 
levelled against it. If there is no doubt that the 
local body is acting within its jurisdiction and 
the irregularity which is alleged against the rule 
or list is merely in respect of a matter which is not 
essential. Courta would and should be reluctant 
to declare the rule or the list uliru vires on the 
technical ground of these irregularities. In this 
limited sense the doctrine of benevolent inter- 
pretation may be invoked. But, on the other hand, 
if the provisions of the Act in effect empbasise that 
compliance with the preliminary procedure amounts 
to a condition precedent before the levy of the tax, 
it would not be open to the local body to contend 
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MUNICIPAL ACT (BOROUGHS), S. 78—(Conid.) 


that the tax levied by it or the rule framed by it 
in that behalf should be benevolently construed 
and its failure to comply with the preliminary 
procedure should be condoned. 
AMALNER MUN. v. PRATAP MILLS. 

54 Bom.L.R. 451. 


79. See MuwicrPAL Act (Bonouaus), 

54 Bom.L.R. 451. 
—— —— 8. 80. See MumioreAn Aor (Borovans), 
54 Bom.L.R. 451. 


— ——8. 81. See Moniorean Aor (BOROUGHS), 
8. 78. 54 Bom.L.R. 451. 
——S. 110. 


An appeal under s. 110 of the Bombay Municipal 
Barouchs Act, 1925, made by the assesses to the 
City Magistrate, Poona, was pending when the 
Bombay Provincial Municipal Corporations Aot, 
1949, came into force, which repealed the previous 
Act. On the question whether under s. 406 of the 
Bombay Provincial Municipal Corporations Act, 
the Magistrate ceased to have jurisdiction to hear 
the appeal and the Small Cause Court Judge 
became a competent appellate tribunal :— 

Held, that as the Bombay Provincial Municipal 
Corporations Act! had repealed the Bombay 
Municipal Boroughs Act, under the Bombay General 
Clauses Act, 1904, the appeal pending before the 
Magistrate was not affected by the new Act, and the 
Magistrate, therefore, had juriadiction to hear and 
dispose of the appeal. 

Purroz v. Poona Mun. 54 Bom.L.R. 233. 


MUNICIPAL ACT (CITY) (Bom. II of 1888), S. 141 
(b) —Landlord applying for water_supply $n pursuance 
of notice under s. 141(b)—-Whether a. 271(2) applies 
to such a case—Requirements of notice under s. 
274(1)—Particulars and specifications not given in 
notice— Validity of notice. None 

Seotion 271 (2) of the City of Bombay Municipal 
Act, 1888, applies only in the oases where the land- 
lord has failed and neglected to apply for water 
connection in spite of the notice under s. 141 (6) 
of the Act. The section does not invest the Muni- 
cipal Commissioner with general powers whenever 
he thinks that any premises connected with the 
water supply or unconnected therewith had not got 
provision for the supply of adequato water for the 
purposes therein mentioned. 

Under s. 274 (1) of the City of Bombay Municipal 
Act, 1888, it is incumbent on the Municipal Com- 
missioner to specify in the notice the size, material, 
quality and description of the cisterns and fittings 
as also the position in which the same had to be 
placed. If these particulars and specifications are 
not given in the notice and the notice 1s vague and 
indefinite, such a vague ‘and indefinite notice 
cannot afford the basis of any action to be taken 
against the landlord under s. 471 of the Act. 

Where & notice was issued by the Municipal 
Commissioner under a. 274 (1) of the City of Bombay 
Municipal Act, 1888, asking the landlord of certain 
premises to provide (1) for domestic ee 
overhead storage of a total capacity of 1,500 
gallons and (2) suction tank at a ground level of 
1500 gallons capacity :— 

Held, that the words “overhead storage" and 
“at a ground level" were not enough by themselves 
to particularize the position in which these tanks had 
got to be placed by the landlord, and that as theso 
requirements in the notice being vague and inde- 
finite, vitiated the notice, and non-compliance 
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therewith could not be made the basis of aprosecu- 
tion under s. 471 of the Act. 
Bowsav Mow. v, MORAMMADBHAI. 


54 Bom.L.R. 143. 
—— S. 271 (2). 

Section 271 (2) of the City of Bombay Municipal 
Aot, 1888, applies only in the cases where the land- 
lord has failed and neglected to apply for water 
connection in spite of the notice under s. 141 (b) 
of the Aot. The section does not invest the Murflai- 
pal Commissioner with general powers whenever he 
thinks that any premises connected with the water 
supply or unconneoted therewith had not got pro- 
vision for the supply of adequate water for the 
parpoposos therein mentioned. 

OMBAY Mun. v. MOHAMMADBHAI. 


54 Bom.L.R. 143. 
—— S. 274(1). 

Under s. 274(1) of the City of Bombay Municipal 
Aot, 1888, ıt is incumbent on the Municipal Com- 
missioner to apecify in the notice the size, material, 
quality and desoription of the oisterns and fittings 
as also the position in which the same bad to be 
placed. If these particulars and specifications are 
not given in the notice and the notice is vague 
and indefinite, such a vague and indefinite notice 
cannot afford the basis of any action to be taken 
against the landlord under s. 471 of the Act. 

Where a notice was issued by the Municipal 
Commissioner under s. 274(1) of the City of Bombay 
Municipal Aot, 1888, asking the landlord of certain 
premises to provide (1) for domestio purposes 
overhead storage of a total capacity of 1,500 gallons 
and (2) suction tank at & ground levelof 1,500 
gallons capacity :— 

Held, that the words “overhead storage Cane 
“ at à ground level " were not enous by themselves 
fo par lenient the position in which these tanks 

got to be placed by the landlord, and that as 
these requirements in the notice being vague and 
indefinite, vitiated the notice, and non-compliance 
therewith could not be made the basis of a prosecu- 
tion under s. 471 of the Act. 
B'say Mun. v. MoraxADBHAI. 54 Bom. LR. 143. 


———S.  471—Non-compliance by accused of 
order made under s. 507(2)—Whether such default 
a continuing offence under 8. 471(b). 

An order was made against the accused under 
8. 507(2) of the City of Bombay Municipal Act, 
ordering the accused to hand over to their landlord 
vacant possession of the premises ocoupied by 
them as tenants on or before April 16, 1950. The 
acoused refused to vacate the premises. This 
default on the part of the accused was taken by the 
Municipality to be a continuing offence and the 
Municipality took July 3, 1950, as the date of the 
commission of an offence under s. 471(b) of the 
Act and filed complaints against the accused on 
September 19, 1960. On the question whether 
the prosecutions were barred under s. 514(c) of the 
Aot as these were filed more than three months 
after April 16, 1950 :— 

Held, that the offence which had started on 
April 16, 1960, or in any event on April 24, 1950, 
‘was continuing and the charge as framed in respect 
of the offence which continued to be committed 
even on July 3, 1950, was properly framed and 
that the prosecution which was launched in respect 
of the charge was well within time having regard 
to s. D14(c) of the Act. 

Svare or B'sav v. DEYBAJ. 54 Bom.L.R. 40. 
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MUNICIPAL ACT (CITY) 8.  471—Se 
Montocrpgx Act (Crry), 8. 141(b). i 
54 Bom.L.R. 143. 


—— 8. 507. 

' By the very terms of s. 507 of the City of Bombay 
Municipal Act, 1888, a continuous refusal by the 
ocoupier to afford all reasonable facilities to the 
owner is contemplated and in the nature of it the 
offence, if any, which would be committed under 
8. #71(b) of the Act by the occupier would be a 
continuing. ee It would not be merely the 
non-compliance on the date or dates specified in 
the order made under s. 607(2) of the Act. It 
would be a non-oompliance which would, though 
it commenced in hà date or datas specified, continue 
all throughout the period of such refusal by him, 
ana it would be a continuing offence committed 
y bim. 

An order was made against the accused under 
8. 507(2) of the,City of Bombay Municipal Act, 
ordering the aecused to hand- over to their landlord 
vacant ion of the premises occupied by them 
as tenants on or before April 16,1950. The accused 
refused to vacate the premises. This default on the 
part of the accused was taken by the Municipality 
to be a continuing offence and the Municipality 
took July 3, 1950, as the date of the commussion 
of an offence under s. 471(b) of the Act and filed 
complaints against the accused on September 19, 
1950. On the question wbether the prosecutions 
were barred er s. 514(c) of the Act as these 
were filed more than three months after Apri 
16, 1950 :— 

Held, that the offence which had started on 
April 16, 1950, or in any event on April 24, 1950, 
was continuing and the charge as framed in respect 
8f tim offence which continued to be committed 
even on July 3, 1950, was properly framed and 
that the prosecution which was launched in respect 
of the charge was well within time having regard 
to s. 514(c) of the Act. 


STATE or B'BAv v. DEVRAJ. 54 Bom.L.R. 40. 
—— S. 514. See MumicreAL Acr  (Crrx), 
B. 471. 54 Bom.L.R. 40. 


MUSSALMAN WAKF ACT (XLII of 1923), 
S. 2(6)—Mtssalnan Wakf (Bombay Amendment) 
Act (XVIII of 1985)—Part of income of property 
$mmediately dedicated for charitable, pious or religi 
purposes and rest of income for temporal purposes 
under deed of trust— Whether wakf under Act results in 
respect of dedication of portion of incomes of property 
for religious, pious or charitable purposes, 

The expression *' property" used in s. 2(e) 
of the Mussalman Wakf Act, 1923, does not neces- 
sarily inolude the entire intereat of the gettlor in the 
property. It is, therefore, not necessary that there 
should be a dedication for charitable, pious or 
religious of the entire income of the 
property, before the dedication can be regarded as 
wakf within the meaning of the Act. 

reasion “property” as used in the Aot is 
not limited by anything, either expressly contained 
in the statute or by necessary iurplioation involved 
in the statute, to mean that the total income out 
of a unit of property must be reserved immediately 
to charity before it could be deemed to be wakf 
withm the meaning of the Act. It is open toa 
settlor to direct that a patt of the income of hig 
property be used immediately for purposes which 
&re regarded by the M law as religious, 

ious or charitable and the rest of the benefit ma 
diverted for purposes which may be tem 
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MUSSALMAN WAKF ACT, S. 2(e)—(Cont.) 


either permanently, or for a limited period, with an 
ultimate benefit to charity. 'To the extent to 
which a provision is made by immediately dedicat- 
ing income of property for purposes which are 
religions, pious or charitable, there results a wakf 
which satisfies the definition in s. 2(e) of tho 
Mussalman Wakf Act, 1923. 
YuosurALLY v. YUSUFALLY. 

54 Bom.L.R. 702 (O.C.J.) 


MUSSALMAN WAKF (BOMBAY AMEND 
ACT (Bom. XVIII of 1936). See MUSSALMAM 
Waxy Acr, 1928, 8. 2(e). 
54 Bom.L.R. 702 (0.C.J.) 
NATIVE SHARE AND STOCK BROKERS’ 
ASSOCIATION, BOMBAY, R. 359. See Bompay 
SECURITIES Conrraor CONTROL Aor, 1926, S. 5. 
54 Bom.L.R. 786 (O.C.J.) 


NEGLIGENCE, anoss—JBreach of sty: 

There is no such thing from the legal point of 
view as gross negligence. Negligence is the breach 
of duty to take proper care and once there is a 
breach of that duty, ıt does not make any difference 
from the legal point of view how gross or how 
small thdt breach is. 

PRANJIVANDAS v. B’pay STATE. 
54 Bori.L.R. 795. 


NEGOTIABLE INSTRUMENTS ACT (XXVI of 
1881), S. 50. 

Section 50 of the Negotiable Instrumenta Aot, 
1881, deals with restrictive endorsements which in 
expresas words restrict or exclude the right of the 
endorase and cannot be made applicable to cases 
where the endorsee wishes to satisfy the Court by 
oral evidence that he was endorsee for a particular 
purpose only. 

VASUDEO t. Nat. Sav. BANK. 
54 Bom.L.R. 765 (O.C.J.) 


NOTICE, DISSOLUTION OF PARTNEBSHIP— Requisitea 
of valid notice. 

A statutory notice as contemplated by a. 48 of the 
Indian Partnership Act, 1932, 18 a totally different 
thing from a resolution which is merely a record of 
the deliberations and the result of the deliberations 
arrived at by a majority of votes at a particular 
meeting. A resolution passed at a meeting cannot 
amount to an explicit notice by one or more partners 
of the firm to dissolve the firm from a definite date. 

A mere proposal to dissolve a partnership, the 
dissolution depending upon the result of the inquiry 
to be made and information to be collected, would 
not amount to & notice of dissolution under s. 43 
of the Indian Partnership Act. The notice must 
express,a final intention to dissolve the partnership. 
Tt should be explicit and should be precise. Even a 
mistake in date would invalidate the notice. 
Davra- M. T. v. RAYCHAND. 

54 Bom.L.R. 294. 


NULLITY OF MARRIAGE-—Hindu law. 

Under Hindu law where a wife impotent at the 
time of marriage and continues to be so thereafter, 
the husband is entitled to a decree for a nullity of 


marriage. 
A. v. B. ' 54 Bom.L.R. 725 (O.C.J.) 


OCTROI, tsvy ox, by a Local Board. See 

Bomsay LooAn BoaRps Aor, 1923, 8. 3 (ff) (go). 

54 Bom.L.g&. 541. 

PARLIAMENTARY PROCEEDINGS— Whether 
Court can refer to them. 

It is open to the Court to look atthe Parliamen- 
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PARLIAMENTARY PROCEEDINGS—(Contd.) 
tary proceedings or proceedings of Legislature in 
order to determine the ciroumstances under which 
& particular law was and the reasons that 
necessitated the passing of the law. 

RUBEN v. NARAYAN. 54 Bom.L.R. 958. 


PART.PAYMENT in limitation. Sse LIMITATION 
Aor, 8. 20. 54 Bom.L.R. 85. 


PARTNERSHIP ACT (IX of 1939) S.43— 
Resolution passed at meeting of partnera dissolving 
partnership—Whether such resolution amounts to 
notice under s. £3—Requisites of valid notios— 
Finding of lower appellate Oourt as to particular 
date on which partnership had ended or had continued 
thereafter, based on documentary evidenco—W Aether 
second appeal lies against such finding. 

A statutory notice as contemplated by s. 48 of 
the Indian Partnership Aot, 1932, is a totally 
different thing from a resolution which is merely 
a record of the deliberations and the result of the 
deliberations arrived at by a majority of votes at a 
particular meeting. A resolution passed at a 
moeting cannot amount to an explicit notice by 
one or more partners of the firm to dissolve the 
firm from & definite date. 

A mere proposal to dissolve a partnership, the 
dissolution depending upon the result of ths inquiry 
to be made and information to be collected, would 
not amount to & notice of dissolution under s. 43 
of the Indian Partnership Act. The notice must 
express a final intention to dissolve the parinsrship. 
It should be explicit and should be precise. Even 
a mistake in date would invalidate the notice. 

The finding whether the existence of a particular 
partnership was ended on a particular date or 
continued even thereafter is a finding of fact and 
no second appeal against that finding of the lower 
appellate Court lies to the High Court even if the 
decision was dependent entirely on documentary 
evidence. 

DETLIA-AMALNER M. T. v. RAYCHAND. 
54 Bom.L.R. 294. 


PENAL CODE (4c XLV of 1860), 8S. 116. 
Ses PxNAr. Conn, B. 161. 54 Bom.L.R. 153. 


———— 8. 120 (B). 

If in proving the charge of conspiracy under 
s. 120B read with ss. 370 and 218 of the Indian 
Penal Code, 1860, the prosecution choose to rely 
upon some acts of the conspirators committed by 

em in pursuance of the conspiracy, they would be 
entitled to ask for a conviction of the accused if they 
succeed in proving the charge. It is not incumbent 
upon the prosecution to make all the acts committed 


; by the conspirators the subject-matter of tho charge. 
| It is open to them to select some of the aots and 


charge the accused in eot of them. 
STATE v. LALDAS. ER 54 Bom. L.R. 955. 


N. 161—Offer of bribe to public servant 
to do or forbear to official act—-Whether offence 
punishable if public servant. not in position to do or 
forbear to do official act. 

Beotion 161 of the Indian Penal Code, 1860, 
only requires that the gratifioation should be given 
to a publio servant as a motive or reward for doing 
or forbearing to do any official aot or for showing or 
forbearing to show favour or disfavour in the 
exercise of his official functions or for rendering or 
attempting to render any service or disservice to 
any with any publie servant. It dosa not 
require that the public servant himself must have 
the power or must himself be in & position to 
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perform the act, to show favour or disfavour or 
to render service or disservice, for doing, showing 
or rendering which the bribe has been paid to him. 

In the caso of a person, who offers a bribe, the 
easence of the offence, punishable under s. 161, read 
with s. 116, Indian Penal Code, consists in his 
porrupiing or artompting to corrupt a public servant 
by offering him a bribe with the objeot that he 
might do or forbear to do any offloial aot or show 
in the exercise of his official functions favour or 
diafavour to any person or render or attempt to 
render any service or disservice to any porson with 
any publio servant. The mens rea consists in his 
intention to give a bribe in order that it may induce 
the qup servant to do or not to do something 
which he would otherwise not do or do. This 
state of mind of the person, who offers gratification, 
has nothing to do with the question whether the 
public servant to whom the gratification is offered 
is or is not in a position to do or not to do the act 
for doing or for not doing which the amount is 
offered to him. If, therefore, the intention or 
object with which monsy is offered to a publie 
servant is to induce him to perform an official aot 
or show favour in the exaroise of his official funstions 
or render any service with any public servant, the 
offense punishable under s. 161 read with s. 116, 
Indian Penal Code, would be complete, and it is 
immaterial whether the public servant is or is nob 
actually in a position to do the act or show favour 
or render service for doing, showing or rendering 
which the bribe ia offered to him. 

A police-officer, who lays a trap and who reosives 
a gratification, not with ths intention of taking it 
as a bribe but in order to bring to book the person 
who had offered him the gratification, cannot be 
said to be an accomplice and, therefore, his evidence 
does not require corroboration. 
STATE v. MAHADEO. 54 Bom.L.R.153. 


— — 8. 218. 

The accused who was the Assistant Divisional 
Forest Officer was charged as such public servant, 
under a. 218 of the Indian Penal Cods, with the 
offence of framing false record in ect of a 
panchanama and its appendices ani five other 
documents. Sanction to prosecute ths accused 
was granted by the Government, but the sanction 
was given only in respact of the panchanama. 
On the question whether the Sessions Judge had 
jurisdiction to try the charge framed against the 
accused under s. 218 in respect of documents not 
covered by the sanction :— 

Held, that the trial of th» acoused with regard to 
the offence under a. 218 of the Indian Penal Code 
in respect of all the doouments other than the 


panchanama was wholly void. 

ATE v. LALDAS. 54 Bom.L.R. 955. 
— ——S. 303. See CRIMINAL PROCEDURE CODE, 
8. 370. 54 Bom.L.R. 964. 


— — ———8. 402. See Onnevan PROCEDURE Cops, 
8. 876. 54 Bom. L.R. 964. 


— ————S. 441. Ses Porson Aor (Orrv), 8. 111. 
54 Bom.L.R. 158. 


— — —8S. 486—Selling goods marked with counter- 
Jet trads mark—Accused not taking reasonable 
precautions against committing offence and having 
reason to suspect genuineness of mark—Plea of 
accused that “otherwise he had acted innocently,” 
whether sustainable—‘Innocently,” meaning of. 

The acoused was prosecuted for an offence under 


1050 


a 
PENAL CODE, S. 486—(Contd:) 


8. 486 of the Indian Penal Code, 1860, for selling 
goods marked with a counterfeit trade mark. It 
was found that the accused when he sold the goods 
had not taken all reasonable precautions against 
committing the offence and that he had reason to 
suspect the genuineness of the mark upon the 
goose sold by him. The accused had, however, 

m the first disclosed the party from whom he had 
purchased. the It was contended by the 
ac8used that his case came within the proviso 
eontained in s. 480(c) of the Code and he was, 
therefore, not liable under the section :— 

Held, that the word “innocently” in s. 480(c) of 
the Indian Penal Code did not mean "without any 
intention to defraud” but meant “without any 
intention to do the act which was forbidden by 
the statute '' ; 

that as no enquiries which ought to have been 
made by the accused were made by him and he had 
reason to t the ineness of the trade mark, 
it could not be said that there was absence of any 
intention on his part to do the act which was 
forbidden by the statute; and 

that, therefore, the act of the accused did not 
fall within the meaning of the words “that otherwise 
he had acted innocent ' in s. 486(c) of the Code. 

There is no such thing from the legal point of 
view as gross negligence. Negligence is the breach 
of duty to take proper care and once there is a 
breach of that duty, it does not make any difference 
from the legal point of view how gross or how small 
that breach is. 

PRANJIVANDAS v. B'nay State 54 Bom.L.R.795. 


PLAINT, AwENDMENT or,— Whether can be allowed 
ip plaintiff to strike and out son's signature and 
sign plain? himself. 

The failure to sign the plaint properly is merely a 
formal defect whioh. can be cured at any stage on & 
proper application being made to that effeot. 

In a suit filed by the plaintiff the plaint was 
signed by his son who described himself as his 
kulmukhtyar. The plaintiff applied to amend the 
plaint by ing out his son's signature and 
allowing him to the plaint. On the question 
Bra the plaintiff was so entitled to amend the 
plaint :— 

Held, that the plaintiff could be allowed to amend 
the plaint as the failure to sign the plaint properly 
was merely a formal error which did not vitiate the 
institution of the suit. 
DazxvA2nAr: v. Bosast. 54 Bom.L.R. 828. 


POLICE ACT (CITY) (Bom. IV of 1902), S. 22(1), 
(f, (g) and (h); Rule 250—Specific Relief Act 
(I of 1877), Sece. 46, 46—-Licenee io erect cinema 
building granted Commisstoner of Police— 
Cancellation of such license whether oan only be 
made by Oommisstoner of Police—Commissioner of 
Police whether can be compelled to exerotse discretion 
vested in him under r. 260-—-Words "any law" in 
8. 45 of S. R. Act whether mean statute law only— 
Evasion or shelving of demand for justice whether 
dental under s. 46, S. R. Act—Oonstruction 
of publio orders. 

Rule 250 framed under s. 22(1)(f), (g) and (A) of 
the City of Bombay Police Act, 1902, applies to 
licenses to erect buildings and it authorises the 
cancellation of a license already issued; but the 
only person who oan effect the cancellation is the 
Commissioner of Police. 

The discretion vested in the Commissioner of 
Police under r. 250 is coupled with a duty to exercise 
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it when the circumstances so demand, and per- 
formance of it can be oompelled under s. 45 of the 
Bpecifio Relief Aot, 1877. 

The words "any law" in s. 45 of the Specific 
Relief Aot, 1877, are wide enough to embrace 
all kinds of law and not merely statute law. 

An evasion or shelving of a demand for justice is 
sufficient to operate as a denial within the meaning 
of s. 46 of the Specific Relief Act, 1877. 

Public authorities cannot play fast and loose 
with the powers vested in them, and peraons to 
whose detriment orders are made are entitled to 
know with exactness and precision what they are 
expected to do or forbear from doing and exactly 
what authority is making the order. 

Public orders, publicly made, in exercise of a 
statutory authority cannot be construed in the 
light of explanations subsequently given by the 

cer making the order of what he meant, or what 
waa in his mind, or what he intended to do. Public 
orders made by public authorities are meant to 
have publio effect and are intended to affect the 
&otings and conduct of those to whom they are 
addressed, and must be construed objectively with 
reference to the language used in the order itself. 
Comm. OF POLICE v. GORDHANDAS. 

54 Bom.L.R. 383 (S.C.) 


—————8. 27(1)—Constitutson of India, arts. 13, 
14, 19(1) (d) (e) (5) —Requisites of valid extern ment 
order under s. 27(1)(b) of Act—Restrictions imposed 
by 8. 27(1) of Act whether reasonable under art. 19(5) 
of Oonshtution—Whether procedure provided in 
relation to intended externses in s. 27(1) offends 
against art. 14 of Constitution. 

Section 27(1)(b) of the City of Bombay Police 
Act, 1902, contemplates two kinds of externment 
ordera; one, where externment is directed from 
the Greater Bombay and the other where the 
externee is to remove himself from the State of 
Bombay. In the first ee o7 gaseg the order has 

t to specify the place where the externee is to 
novo himmal? to und it must also indicate the 
route by which he has to reach that place. On 
the other hand, when the externment is from the 
State of Bombay, the externeo can remain any- 
where he likes outeide the State and no place of 
residence can or need be mentioned. 

The restrictions imposed by s. 27(1) of the City 
of Bombay Police Act, 1902, upon the rights of 
free movement of & citizen, are reasonable restrio- 
tions and come within the purview of art. 19(5) 
of the Constitution of India. 

The provision in s. 27(1) of the City of Bombay 
Police Act, 1902, of a procedure different from what 
is laid down under the ordinary law for a particular 
class of persons against whom proceedings can be 
taken under that section, if disoriminatory in its 
character is based upon a reasonable classification 
which is within the competency of the Legislature 
to make and, therefore, does not offend against 
art. 14 of the Constitution. 

GunBAOHAN Swan v. B’say STATE. 

54 Bom.L.R. 849 (S.C.) 
— —— B. 111—Word ‘premises whether includes 
open plots of land— Whether seciton applies in oases 
of trespass upon open lands belonging to private 
tndividuale—Indian Penal Oode (Aot XLV of 1860), 
Seo. 441. . 

The word '' premises,” used in s. 111 of the City 
of Bombay Police Act, 1902, does not include open 
plots of land ; and, therefore, this section doas not 
apply in casea of trespass upon open lands which 


» 
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do not belong to Government or which are not 
appropriated to public purposes. 
STATE v. MULGHAND. 54 Bom.L.R. 158. 
——— ———R. 250, framed under s. 22(4) (f), (g) and (h). 

Rule 250 framed under s. 22(7) (J), (g) and (A) 
of the City of Bombay Polioe Act, 1902, applies to 
licenses to erect buildings and it authorises the 
cancellation of a license already issued; but the 
only person who can effect the cancellation is the 
Commissioner of Police. 
Comm. oy Porron v. GoRDHANDAS. 

54 Bom.L.R. 383 (S.C.) 


POLICY OF INSURANCE. See INSURANCE 
Poricy. 54 Bom.L.R. 773 (O.G.J.) 


See Moron Ventorms Aor, 1039, 8. 06. 
54 Bom.L.R. 557 (O.C.J.) 


POST OFFICE agent of receiver of e by post. 
It is only in those cases where the receiver 
‘nomizates the office as his agent that the 
ing of a letter constitutes the receipt of the 
) letter by the receiver at the time and at the place 
where the letter is posted. If the post office is not 
nominated an agent by the receiver, then by posting 
the letter the sender constitutes the poet office 
as his agent, and when the letter is delrvered to the 
receiver, it is delivered by the agent of the sender 
&nd not of the receiver. 
KriRLoskan Bros. v. Come. I. T. 
54 Bom.L.R. 216. 


PRACTICE (CIVIL)—Azaument of convenience. 
An argument of convenience is never & safe 
argument in construing a section of a statute. 
However, in cases of doubt or ambiguity one must 
lean inst causing inconvenience to litigants 
which inconvenience could be avoided by putting a 
different interpretation upon the statute. 
Ass. Bro. Cr. e. NAZABALLI. 
54 Bom.L.R. 22 (0.C.J.) 


PLAINT, AMENDMENT or-—Signature on plaint 
affixed by plaintiff's son as his ar— 
Whether amendment of plaint can be allowed to 
plaintiff to strike out son's signature and sign plaint 
himself. ' 

The failure to sign the plaint properly is merely 
a formal defect which can be cured at any stage on a 
proper application being made to that effect. 

In a suit filed by the plaintiff the plaint was 
signed by his son who described himself as his 
kubnukhtyar. The plaintiff applied to amend the 
plaint by striking out his son's signature and 
allowing him to sign the plaint. On the question 
whether the plaintiff was so entitled to amend the 
plaint :— 

Held, that the plaintiff could be allowed to amend 
the plaint as the failure to sign the plaint properly 
was merely a formal error which did not vitiate 
the institution of the suit. 

DAHYABHAI t. BOBAJI. 54 Bom.L.R. 828. 


PRACTICE (ORIMINAL)—Supreme Court. 

It is not the practice of the Supreme Court of 
India to interfere by special leave in the matter of 
punishment imposed for orimes committed, except 
in exceptional cases where the sentenoes are unduly 
harsh and do not really advance the ends of justice. 
ADAMII UMAR v. B'aAv STATE., 

54 Bom.L.R. 400 (S.C.) 


PREAMBLE —object of Legislature-—Construction. 
If the language of a section is clear, it is not 
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PREAMBLE—({Contd.) 
paratis to look at the preamble; but when the 
language is not clear and is ambiguous, it is open to 


the Court to construe a section in the light of the 
preamble, because the preamble supplies a clear 
guide as to what was the object of the Legislature 
in placing a certam law on the statute book. 

TUKARAM v. NARAYAN. 54 Bom.L.R. 88. 


PREMISES—Whether include open plot of land. 

The word '' premises," used in s. 111 of the City 
of Bombay Police Aot, 1902, does not inolude 
open plots of land ; and, therefore, this section does 
not apply in cases of trespass upon open lands which 
do not belong to Government or whioh are not 


appropriated to publio purposea. 
STATE v. MULOHAND. 54 Bom.L.R. 158 


PREVENTIVE DETENTION ACT (IV of 1950) — 
Order of ‘detention or order continuing detention — 
Whether Court can go into question whether on merits 
detaining authority had jurisdiction to pass such 
order 


A habeas corpus bench of the High Court is 
competent to decide whether a detaining authority 
had jurisdiction to pass anorder of detention under 
the Preventive Detention Act, 1950, or had applied. 
its mind properly to the question of detention or 
whether the detention order was mala fide 
or whether any of the grounds fell outside the 
scope of the Aot or whether the order was invalid 
for any other reason. But it is not open to a 
habeas corpus bench of the High Court to go into 
the question whether on merite the detaining autho- 
rity had jurisdietion to pass the order of detention 
or continue the detention. That, under the 
Preventive Detention Act, 1950, is a sphere 
exclusively of the detaining authority and upon, 
that sphere the Court cannot encroach. * 
MAGANLAL v. Govr. or B'sAy. 

54 Bom.L.R. 629. 


— — ——S. 3. See PREVENTIVE DETENTION Act, 
1950, S. 11(1). 54 Bom.L.R. 525 (S.C.) 


— ———Üonstitution of India, art. 166—Civit 
Procedure Code (Act V of 1908), O. XIX, r. 3— 
Order of detention stating : “whereas the Government 
of Bombay is satisfied . . . the Government of Bombay 
ts pleased to direct . . . By order of the Governor of 
Bombay, Sd....Seoretary to the Government of 
Bombay . . . "—DOrder whether valid under art. 166— 
Validity of order to be proved aliunde— Whether 
necessary for Court to call in every case Minister to 
prove validity of order—Vertfloation of affidavits, in 
such cases, how to be modelled. 

An order of detention made under s. 3 of the 
Preventive Detention Act, 1950, which stated in 
the preamble: ‘Whereas the Government of 
Bombay is satisfied. . ." and in ita operative part 
therefore. . . the Government of 
Bombay is pleased to direct...’ concluded thus: 
“By order of the Governor of Bombay, Sd...... 
Secretary to the Government of Bombay, Homo 
Department...” On the question whether the 
order was expressed to be made in the name of the 
Governor and was accordingly protected under 
art. 166(2) of the Constitution of India :— 

Held, that the order which was executed under 
the orders of the Governor authenticated, under 
the rules, by the signature of the Secretary which 
purported to be an order of the Governor was a 
valid order under art. 108(7) of the Constitution 
and was protected under art. 166(2). 

Where the writing which purporte to embody 
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an order of detention made under the Preventive 
Detention Act, 1950, cannot be used to prove that 
a valid order was made, because the formula set 
out in art. 166(1) of the Constitution waa not 
employed, but neverthelees it was open to the 
State Government to prove by other means that 
such an order Dad been validly made, it in not 
necessary for Court in every case to call the 
igi in charge to prove its validity. If the 
Home , or any other person, has the 
requisite means of knowledge and his affidavit 
is believed, that will be enough. 
SraTE or B'BAy v. PURUSHOTTAM. 
54 Bom.L.R. 869 (S.C.) 
— — —8. 11(1)—Constitution of India, art. 166— 
Government ing detention order. hether 
necessary to include direction for continyation of 
detention in such order— Specification of period of 
continyation of detention w necessary— Effect 
of ectfication of such period—S. 11(1) whether 
passing of formal order of confirmation— 
Jüxeocutive decision confirming order of detention not 
expressed to ba made $n name of Governor—Validtty 
of such executive decision——-Hxecutivs decision whether 
should be expressed in form mentioned in art. 166(1)— 
Effect of omission to make and authenticats in such 


form. 

The validity of detention of the petitioner under 
the Preventive Detention Act, 1950, was challenged 
by oe filed under art. 32 of the Constitution 
of India on the grounds, (1) that the State Govern- 
' ment had failed to comply with the requirements of 

a. 11(1) of the Act in that at the time of confirming 
the detention order it had omitted to specify the 
que during which the detention would continue, 

(2) that the order of confirmation was not in 
proper legal form, in that it was not expreesed to be 
made in the name of the Governor as required by 
art. 166(1) of the Constitution. 

The petition was dismissed by a majority 
consisting of Patanjali Sastri O. J. and Mukherjea, 
Das and Chandrasekhara Aiyer JJ.; Mahajan J., 
dissenting. 

Held by Patanjali Sastrt O. J. and Das J.:— 
Under s. 11(I) of the Preventive Detention Act, 
1950, it is not necessary to include a direction for 
the continuation of the detention in the decision 
confirming the detention order. 

The confirmation of the detention order 
contemplates the taking of an executive decision, 
but the detenue being already in custody and the 
detention order being confirmed, his detention 
continues automatically and, therefore, no further 
executive decision is called for to continue the 
detention. 

Under s. 11(1) of the Preventive Detention Aot, 
1950, a specification of the period of continuation 
of the detention is not necessary. 

While the Preventive Detention Aot requiree 
an executive decision, call it an order or an executive 
action, for the confirmation of an order of detention 
under s. 11(1), that Aot does not itself describe any 
particular form of expression of that executive 
decision. Article 166 of the Constitution of India 
directs all executive action to be expressed and 
authenticated in the manner therein laid down, 
but an omission to comply with those provisions 
does not render the executive action a nullity. 
All that the procedure established by law requires 
is that the appropriate Government must take a 
decision as to whether the detention order should 
be confirmed or not under s. 11(7) of the Act, and 
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the requiremente of the Aot will be fully satisfied 
if it can be shown that the executive decision has 
in fact been taken. 

Every executive decision need not be formally 
expressed, but when the executive decision affecte 
&n outsider or is required to be offloially notified 
or to be communicated, it should normally be 
expressed in the form mentioned in art. 166(1) of 
the Constitution, 4.e., in the name of the Governor. 
An omission to make and authenticate an executive 
decision in the form mentioned in art. 166 does 
not make the decision itself illegal, for the provisions 
of that article are merely directory and not 
mandatory. 

Generally speaking, the provisions of a statute 
creating public duties are directory and those 
conferring private rights are imperative. Whea the 
provisions of a statute relate to the performance 
of a public duty and the case is such that to hold 
null and void acts done in neglect of this duty 
would work serious meral inconvenieace or 
injustice to persons who have no control over those 
entrusted with the duty and at the same time would 
not promote the main object of the Legislature, 
it has been the-praotioce of the Courta to hold such 
provisions to be directory only, the neglect of them 
not affecting the validity of the acte done. 

Held by Mu lea and Chandrasekhara Atyar 
JJ.:—Beotion 11(1) of the Preventive Detention 
Act, 1950, does contemplate that a period should 
be mentioned during which the further detention of 
the detenue is to continue. 
the further period in an order under s. 11(1) of the 
Act does not make the order of detention a nullity. 

Section 11 (1) of the Preventive Detention Act, 
1950, contemplates the passing of a formal order. 

Held by Mahajin J. :—Ths words "such period 
as it thinks fit” in s. 11(2) of the Preventive 
Detention Aot, 1850, oblige the Government to 
fix a period of detention of the peraon concerned 
within the over-all limit of the period of the Aot 
or for the whole of the over-all period. The non- 
determination by Government of the period of the 
continuance of the detentions operates piejudiciatiy 

ainet the detenuos and makes the detention 
illegal. 

The making of an order of detention is implicit 
in the language of s. 11 of the Preventive Detention 
Act itself. Confirmation of an order already passed 
can only be by making an order. 

DATTATRAYA t. Bombay TATE. 
54 Bom.L.R. 525 (S.C.) 


—————S. 13. Ses DgrEXTUON AoT, 
1950, S. 11(1). 53 Bom.L.R. 525 (S.C.) 


PREVENTIVE DETENTION (AMENDMENT) 
ACT (XXXIV of 1952), S. 3—OConstitutton of 
India, art. 22(4),(7)—Whether s. 3 of Act intra vires 
—ARule of construction where original Act amended 
by amending Act—Oonstruction of Act, rules govern- 
ing—Power given to Parliament under art. 22 to fiz 
maximum period of detention whether exhquated, tf 
once exercised. 

Section 3 of the Preventive Detention (Amend- 
ment) Aot, 1952, is tnéra vires. 

When a subsequent Act amends an earlier one 
in such a way aa to incorporate iteelf, or a part of 
itself, into the earlier, then the earlier Aot must 
thereafter be read and construed (except where 
that would lead to a repugnanoy, inconsistency or 
absurdity) as if the altered words had been written 
into the earlier Act with pen and ink and the 
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old words scored out so that thereafter there is no 
need to refer to the amending Act at all. 

It is the duty of Courts to give effect to the 
meaning of an Aot when the meaning oan be 
fairly gathered from the words used, that is to say, 
if one construction will lead to an absurdity while 
another will give effect to what commonsense would 
Show was obviously intended, the construction 
which would defeat the ends of the Aot must be 
rejeoted even if the same words used in the same 
section and even the same sentence, have to be 
construed differently. The law requires the Courts 
sometimes even to modify the grammatical and 
ordinary sense of the words if by doing so absurdity 
and inconsistency can be avoided. 

Courts should not be astute to defeat the provi- 
sions of an Act whose meaning is, on the face of it, 
reasonably plain. This does not mean that an Act, 


or any of it, can be recast. It must be possible 
to gpell the meaning contended for out of the words 
actually used. 


Under art. 22 of the Constitution Parliament 
can itself exercise the authority to determine the 
period of detention. Parliament can also prescribe 
the maximum period of detention for a class taken 
as a whole. Power given to Parliament under 
art. 22(7) of the Constitution to fix & maximum 
period of detention, once exercised, dobs not 
exhaust itself, and it can be exercised again in 
respect of the same detention. 

Sxamrao v. D'BAv BrATE. 54 Bom.L.R.877 (S.C.) 


PRIMOGENITURE, BULE or—Sansthan properties 
impartible and descending by rule of premogeniture. 

A descent by the rule of primogeniture which is 
merely a succession by a special custom is included 
in the term “inheritance”. It is only a mode of 
inheritance which is hallowed and sanctioned by 
special custom, but is nonetheless an inheritance. 
"Therefore, the expression “heritable and transferable 

roperty of the holder” in s. 6 of the Rxemptions 
Pom Land.revenue (No. 2) Aot, 1863, includes 
within its coanotation & descent by the rule of 
primogeniture. ; 
Manenprasinatv. Ispwarstnersi. 54 Bom.L.R.99. 
PROCEDURAL LAWS—Retrospeotive operation ae 

All procedural laws are retrospective unless 
legislature expressly states to the contrary. There- 
fore, procedural laws in force must be applied 
at the date when a suit or proceeding comes in 
for trial or disposal. 
Surv BHAGWAN t. ÜNKARMAL, 

54 Bom.L.R. 330 (O.C.J.) 


PROCEDURE, marrm oFr—Duty of Court to 
determine. 

It is for the Court or for tribunals to determine 
as a matter of procedure as to how parties should bo 
represented and how they should present their cases 
to the Court or tribunal, and if a rule la down: 
such & prooedure provides thab a party be 
heard in person not by his advocate or lawyer, 
it is nothing more than a rule of procedure. 
MULOHAND v. MUKUND. 54 Bom.L.R. 285. 


———————VESTED LIABILITY IN. 

If in the absence of any special provision to tho 
contrary no person has a vested right in procedure, 
it must follow as a corollary that no body has a 
vested liability in mattera of procedure in the 
&bsence of any special provision to the contrary. 
LAOHMANDAS v. BOMBAY STATE, 

54 Bom.L.R. 854 (8.C.) 
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* 
PROTECTED TENANT—-Bombay Tenanoy Act 
(Bom. X XIX of 1939), S. 4(1). : 

Under s. !(1) of the Bombay Tenancy Act, 1939, 
even though & person who has held a ‘and and 
cultivated ib personally continuously for a period 
of not less than six years immediately preceding 
April 1, 1944, may have ceased to be in possession 
of the land any time after April 1, 1944, and before 
the coming into force of the Act in a particular 
district, he would be entitled to the pretection of the 
Act and would be doomed a protected tenant. » 
DIGAMBAR v. VITHOBA. 54 Bom.L.R. 236. 


PUBLIC DEBT (CENTRAL GOVERNMENT) 
ACT (XVIII of 1944), S. 11(2) (3)—Securities Act 
(X of 1920). Sec. 18(2)—N egotable Instruments Act 
(XXVI of 1881), Sec. 60-—Government promisaory 
note owned by plaintiff —Signature of plaintiff forged 
on note—Nois lodgsd with Reserve Bank of India and 
renewed promissory note received by defendant —Sust 
by plaintiff claiming renswed note or tts price from 
defendant Whether plaintiff entitled to renewed note— 
Inability of Government or Reserve Bank to pay 
valus of mote to plaintiff—Restrictive endorsements 
under s. 50, Negotiable Instruments Act — Whether 
section applicable where sndorsee wishes to prove 
orally that he was endorsee for particular purpose 
only—Oosts—Oircumstances under which costs 
payable by unsuccessful defendant to successful 
endants 


The plaintiff purchased a Government promissory 
note through his brokers, but he allowed the note, 
which was duly endorsed over to him, to remain 
with the brokers without making any enquiries 
about it for about a year after its purchase. During 
this period the plaintiff's signature was forged on 
the note and it was endorsed to defendant No. 1 
bank. Defendant No. 1 in their turn endorseg 
over the note to defendant No. 2 bank. *Dofendan 
No. 2 lodged the note with the Reserve Bank of 
India and received a renewed promissory noto. 
In a suit by the plaintiff against the defendants he 
claimed the new promissory note or its value :— 

Held, that the plaintiff was not entitled to an 
order that the new promissory note should bo 
handed over to him; 

that defendant No. 2 were liable to pay to the 
plaintiff the value of the note to be computed as 
at the date of the renewal of the note, subject to the 
plea of nogligence of the plaintiff; and 

that the negligence of the plaintiff in allowing 
the note to remain with his brokers did not directly 
contribute to the forgery and, that, therefore; 
defendant No. 2 were not saved from liability 
by reason of the plaintiff's negligence, 

VaASUDEO v. Nar, Sav. BANK. 
54 Bom.L.R. 765 (O.C.J.) 


—— — — S. 19. 

Under the Publio Debt (Central Government) 
Act, 1944, if a Government promissory note which 
has a forged endorsement on it is converted or 
renewed by Government, the true owner of the 
old promissory note has no right against the 
Government or the Reserve Bank of ia for the 
price of the note. The only remedy of the true 
owner, under s. 19 of the Aot, is a remedy against 
the person who has a title to the security 88 a 

t, of the order of the bank. 

The words “subject only to a personal liability 
to the rightful owner of the security for money 
had and reoeived on his acoount’’ in s. 19 of the 
Public Debt (Central Government) Act, 1044, 
qualify'the words ''title to the security" in the 
section and affect only the person who has obtained 
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PUBLIC DEBT (CENTRAL GOVERNMENT) 
ACT, S. 19—(Contd.) 


title to the security by virtue of the order of the 
Reserve Bank and nobody else. : 

Section 80 of the Negotiable Instruments Act, 

1881, deals with restrictive endorsements which in 

words restrict or exclude the right of the 
endorses and cannot be made applicable to cases 
where the endorsee wishes to satisfy the Court by 
oral evidence that he waa endorsee for a particular 
purpose only. 

In a proper case the Court may order the 
unsuccessful defendant to pay in addition to the 
coste payable by him to the plaintiff the costs of 
the successful defendants where the claim against 
the defendants is in the alternative and the Court 
is of the opinion that the defendants were not 
unreasonably joined as parties. 

VASUDEO v. Nat. Sav. BANE. 
54 Bom.L.R. 765 (O.O.J.) 
PUBLIC PROSECUTOR, duty of, to lead evidence. 

It is not the duty of the Public Prosecutor to 
lead all evidence before the Committing Magis- 
trate but he must lead and itis his duty to lead 
sufficient evidence which would make it possible for 
the Magistrate under s. 210 of the Criminal Proce- 
dure Code, 1898, to be satisfied that there are su- 
ficient grounds for committing the accused for trial 


to the ions. 
KRIBHNAJI v. STATE. 54 Bom.L.R. 808. 


PUBLIC SERVANT framing false record. 

The acoused who was the Assistant Divisional 
Forest Officer waa charged as such public servant, 
under s. 218 of the Indian Penal o, with the 
offence of framing false record in ect of & 
panchanama and its appendices and five other 
@bcumentas Sanction to prosecute the accused waa 
granted by the Government, but the sanction was 
given only in respect of the panchanama. On the 
question whether the Sessions Judge had jurisdiction 
to try the charge framed against the accused 
under s. 218 in respect of documents not covered 
by the sanction :— 

Held, that the trial of the acoused with re to 
the offence under s. 218 of the Indian P Code 
in respeot of all the documents other than the 
panchanama was wholly void. 

Starm v. LALDAS. 54 Bom.L.R. 955, 
Offer of bribe to. 

Section 161 of the Indian Penal Code, 1860, 
only requires that the gratification should be 

iven to a publie servant as a motive or reward 

or doing or forbearing to do any official act or for 
showing or forbearing to show favour or disfavour 
in the exercise of his official functions or for render- 
ing or attenrpting to render any service or disservice 
to any person with any publio servant. It does 
not require that the public servant himself must 
have the power or must himself be in a position to 
perform the act, to show favour or disfavour or 
to render gervice or disservice, for doing, showing 
or rendering which the bribe has been paid to him. 

In the case of a person, who offers a bribe, the 
essence of the offence, punishable under s. 161, 
read with s. 116, Indian Penal Code, consists in 
his corrupting or attempting to corrupt a publie 
servant by offering him a bribe with the object 
that he might do or forbear to do any official act 
or show in the exercise of his official functions 
favour or disfavour to any person or render or 
attempt to render any service or disservice to any 
person with any publio servant. The mens rea 
consiste in his intention to give a bribe in order 
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PUBLIC SERVANT—({Contd.) 


that it may induce the public servant to do or not 
to do something which he would otherwise not do or 
do. This state of mind of the person, who offers 
gratification, has nothing to do with the question 
whether the public servant to whom the gratifica- 
tion is offered is or is not in & position to do or not 
to do the act for doing or for not doing which the 
amount is offered to him. If, therefore, the inten- 
tion or object with which money is offered to & 
publie servant is to induce him to perform an 
official aot or show favour in the exercise of his 
official functions or render any service with any 
publie servant, the offence punishable under s. 161 
read with s. 116, Indian Penal Code, would be 
complete, and it is immaterial whether the public 
servant is or is not actually in à position to do the 
act or show favour or render service for doing, 
showing or rendering which the bribe is offered to 
him 


STATE v. MAHADEO. 54 Bom.L.R. 153. 


PUNTER, evidence of, in gambling cases. See 
GaxxasrrNG Aor, S. 12(a). 54 Bom.L.R. 791. 
RAILWAYS ACT (IX of 1890), S. 47— Admints- 
trative rule 39(b) framed by railway company 
defining proper season ticket — Rule requiring holder 
of ticket to sign 4$ and to mention hes age on tt-— 
Accused holding unsigned ticket not mentioning his 
age— Whether accused liable to penalty under &. 113. 

The accused who held a season ticket was 
travelling between two stations of a railway 
company. When his ticket was checked, it was 
found that it was not signed by him and it did not 
mention his age, and it was not, therefore, a proper" 
season ticket as defined by a rule framed by the 
railway company. This rule was not framed under 
8. 47 of the Indian Railways Act, 1890.' On his 
refusal to pay the excess fare demanded, the acoused 
was prosecuted under s. 113 of the Act. The 
accused contended that unless the railway company 
framed a rule under s. 47 of the Aot, it co not 
provide for a penalty for the breach of any rule 
framed by it otherwise than under s. 47 :— 

Held, that in view of the rule framed by the 
company the season ticket whieh the aecused had 
was not a proper pass, and, inasmuch as he had 
travelled without a proper pass, he had contravened 
the provisions ofa. 113 of Act and became liable 
to the penalty imposed by that section. 

A ralway company can frame rules otherwise 
than under s. 47 of the Indian Railways Act, 1890, 
to regulate its own traffic, and these rules can be 
framed in the exercise of the general powers of 
administration of a railway company. In order 
that these rules should be valid, two conditions 
have to be satisfled : one is that the rules must not 
be inconsistent with any provision of the statute or 
any rules framed under s. 47, and the other condition 
is that the rules must not be unreasonable. 

If an administrative rule is framed by the 
railway authority, the railway authority cannot by 
that rule provide that if. the rule is contravened, 
the contravener shall be liable to a ioular 
penalty. The power to impose penalties is a power 
which only the Legislature can exercise, and the 
railway authority has no such power delegated to it. 
It is only when a rule is framed under s. 47 of the 
Indian Railways Act that, by its very terms, the 
rule can provide a penalty for its breach. 

STATE v. PALLONJI. 54 Bom.L.R. 428. 
— — B. 72— Goods deposited in station premises 
with permission of station master for dispatch to 
another destroyed by fire by spark 
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RAILWAYS ACT, S. 72—(Conid.) 

from passing engine—Liability of railway admi- 
njeiration for damage—Whether delivery of goods 
Jor carriage under s. 72. 

The plaintiff took certain bales of cotton to a 
railway station which belonged to the defendant 
railway and tendered these for dispatch to another 
Station. As to wagon was immediately available 
to the station master, the balea were with his 
consent deposited in the station premises and 
stacked on the platform. The plaintiff did not 
tender any fo ing note and no receipt was 
granted to him. Within three days of the delivery 
of the bales in the station yard, the bales were 
destroyed by fire by a spark from an engine. In a 
suit by the plaintiff to recover dam from the 
defendant for the loss caused by the fire, the 
defendant contended that the bales were not deli- 
vered to it for carriage within the meaning of s. 72 
of the Indian Railways Act, 1890, and that it was, 
therefore, not liable for the damage claimed :— 

Held, that there was acceptance of the bales by 
the station master who was the representative of the 
defendant and this taking in or acceptance of the 
bales was sufficient to constitute the defendant the 
bailee of the bales within the meaning of 8. 72 of the 
Indian Railways Act, and, therefore, the defendant 
was liable to the plaintiff for the loss incurred by 
the destruction of the bales by fire. 

Q. Q. o» INDIA v. JUBILEÐ Mints. 
54 Bom.L.R. 652. 


————S8. 113. See RarnwAvs Aor, 1880, 8. 47. 
B4 Bom.L.R. 428. 


‘RATEABLE DISTRIBUTION. Ses Orvin Pro- 
OEDURE Conn, 1908, S. 73. 54 Bom L.R. 72. 


RATING LAW. 

The method of fixing rates by reference to the 
extent of the property 1s not unknown to the law 
of rating, and the Municipality would be justified 
in adopting this method if they came to the conclu- 
sion that it yielded a satisfactory result in deciding 
what rent the bypothstical or imaginary tenant 
would pay in respeot of these buildings. 

AMALNER Muw. e. PRATAP Mins. 
54 B om.L.R. 451. 


RATNAGIRI DISTRICT LOCAL BOARD 
OOTROI RULES, R. 2(71) (12). See BOMBAY 
Looan Boarps Aor, 8. 3 (ff) (gd). 

54 Bom.L.R. 841. 


RECTIFICATION oF Income-tax Tribunal’s 


order. 
The power iven to the Tribunal under s. 86(2) 
of the ian me-tax Act, 1922, to rectify its 


own mistake on its own motion does not exclude 
the power to reotify the same mistake at the 
instance of a party or when the attention of the 

| Tribunal is drawn to its mistake by a party 
appearing before it. 

When a statute confers & power upon a tribunal 
to make an order on the application of a party, 
that is a limited power. The power is limited to 
rectification on an application being made by a 
party. If an application is not made even if the 
tribunal realises ita own mistake or finds out its 
own mistake, it has no power to correut it. But 
when a statute confers a power upon & tribunal to 
rectify a mistake suo motu, that power is a wider 
power, a larger power, and can be exercised without 
an application being made by any party. There- 
fore, when the Tribunal exercises this power on the 
application of the Commissioner or at the instance 
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LJ 
RECTIFICATION ok Ixcomu-rax  TEIBUNALS 
Ozpzn—q(Cotd.) : 
of the Commissioner, it is doing something which it 
can do on its own motion, and in doing the same at 
the instance of the Commissioner it is exercising a 
narrower power than the power conferred upon it 
by s. 35(2) of the Indian Income-tax Act. 

The power of the tribunal to rectify the mistake 
is a limited power; it is not a power of revision or 
review, but it is limited to correcting only those 
mistakes which are apparent on the recorde A 
mistake must be patent on the record ; it must not 
be a mistake which can be discovered by a process 
of elucidation, or argument, or debate. The mistake 
being patent on the record, rectification must be 
limi to correcting that mistake only without 
any further argument or debate. The rectification 
must follow as a necessary logical consequence of 
the mistake being found on the record. 

The power of the tribunal is not confined to 
mere rectification of a mistake whiob ia patent on 
the record. After the mistake is correoted, the 
consequential order must follow and the tribunal 
has the power to pasa all consequential orders. 
BrpHRAMAPPA v. Comm. I. T. 54 Bom.L.R. 163. 


REFUND OF COURT-FEES paid on appeal. 

An pppenl to the Hıgh Court was compromised 
out of Court and the appellants applied to the 
High Court for refund of court-fees on the ground 
that the appeal was withdrawn before it was heard. 
On the ion whether the High Court had 
inherent jurisdiction under s. 161 of the Civil 
Procedure Code, 1908, to order the refund :— 

Held, that the High Court had no jurisdiction to 
order the refund of the court-fees which the 
&ppellante were in law liable to pay. 

ARFULE LD. t. VARGHESE. 54 Bom.L.R. 664. 


REFUND OF  DEPOSIT—Party repudiating 
contrast whether can claim refund of deposit. 

A party repudiating a contract or putting an 
end to the contract cannot claim a refund of 
the deposit which he himself has made for the 
due performance of the contract. In equity 
he would be a wrong-doer, and equity would not 
permit a wrong-doer to benefit by his own wrong. 
These equitable principles apply not to 
one class of contracts but to all contracte. 

ABDUL Gant & Co. v. Bompay Porr TRUST. 
54 Bom.L.R. 273. 


REGISTRAR OF TRADE MARKS, when can 
appear in Court of final appeal. 

There are certain cases in which the Registrar 
of Trade Marks should appear in the final Court of 
appeal and can legitimately claim his costs; but 
it is entirely wrong on the part of the Registrar to 
appear merely for the purpose of elucidating his 
own judgment and pointing out errors in the judg- 
ment of the Court below. He must submit to the 
judgment of the lower Court if there is no appeal 


m that ju ent. If there is an appeal, he must 
submit to judgment of the final Court 
of appeal. 


Monamep UxER v. NOORUDDIN. 
54 Bom.L.R. 28 (O.Q.J.) 


REGISTRATION ACT (XVI of 1908), S. 17— 
Indian Contract Act (IX of 1872), Sec. 23—Indian 
Evidence Act (I of 1872), Seo. 91— Documents 
executed in reation to equitable mortgage—Document 
sole repository and evidence of transaction —Dooument 
merely recording such transaction —W hether such 
dosuments require regisiration-—Swit for enforcement 
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REGISTRATION ACT, S. 17—(Contd.) 


of contrgct—A to efle prosecution or 
compound felony set up as defence in suit. —Whether 
enough for defendant to establish pre-existing debt 
and threat of criminal prosecution. 

In the case of documents which have been exe- 
cuted in. relation to the creation of an equitable 
mortgage by deposit of title deeds, if the document 
which is executed is the sole repository and appro- 
priate evidence of the transaction, it would require 
registration and would be inadmissitle in evidence 
for want of Re lira If, however, the document 
merely records a transaction of equitable mortg: 
already completed, it does not create the equitable 
mortgage but is a record of an equitable mortgage 
already completed, and would not require re- 
gistration. 

In a suit for enforcement of a contract, in order 
to constitute an agreement to atifle prosecution or 
compound a felony as a defence it is not enough for 
the defendant to establish that there was a pre. 
existing debt nor is it enough to establish that 
besides the pre-existing debt there was also a threat 
of criminal prosecution. There should be in addi- 
tion to those circumstances an agreement on the 
part of the plaintiff not to prosecute, a contract 
whereby he agrees as a part of the consideration 
either not to brmg or to discontinue criminal pro- 
ceedi for some alleged offence, and unless and 
until defendant is in a position to establish any 
such contract, a mere threat of oriminal proceedi 
or pressure or undue influence or intimidation would 
not afford a valid defence to the suit. 
RAMCHANDRA v. Bank or KOLHAPUR. 

54 Bom.L.R. 245. 


— ——— Ses REGIETRATION Act, 1908, B. 49. 
s . 54 Bom.L.R. 667 


—— —— —Indéan Evidence Act (1 of 1872), See. 92, 
prov. 4—Morlgage— M origagee entitled to certain rate 
of interest under mortgage bond—Subsequent urtien 
agreement between mortgagor and mortgages reducing 
rate of interest—Whether agreement requires regis- 
tration. 

One part of the "interest" which a mortgagee 
has in mortgaged property witam the meaning 
of a. 17(1)(b) of the Indian Registration Act, 1908, 
je the right to receive interest at a certain rate when 
the document provides for interest. If that rate 
is varied, whet ee to his advantage or otherwise, 
then his “interest” in the property is affected. If 
the subsequent agreement substitutes a higher rate, 
then to the extent of the difference it “creates” 
a fresh "interest" which was not there before. 
If the rate is lowered, then his original ''interest" 
is limited. 

There is & RM between a receipt acknow- 
ledging payment of the mortgage debt and a remis- 
gion or S Pleas by the mortgagee. A receipt is not 
the payment, nor does the document in such & case 
serve to extinguish the mortgage or limit the 
liability. It is the payment of the money which 
does that and the recerpt does no more than evidence 
the fact. Not so a release. The extingui ent or 
‚diminution of liability is in that event effected by 
the ent iteelf and zot by something external 
to it. Ifthe ent is oral, it is hit by proviso 
4 to B. 92 of the Indian Evidence Act, 1872, for it 
**resoinds" or “modifies” the contract of mort; . 
If it ia in writing, it is hit by s. l7(I)(b) of 
Indian Registration Act, 1908, for in that case the 
whiting iteelf “limits” or ‘‘extinguishes” the liability 
under the mortgage. 
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REGISTRATION ACT, S. 17—(Conid.) 


If the mortgagee cannot, in the face of the subse- 

ent agreement, enforce the terms of his bond, 
then the subsequent undertaking has effected a 
modification, and if that has the effect of limiting 
or extinguishing the mortgagee's jinterest, it is 
hit either by a. 17(7)(b) of the Indian Registration 
Act, 1908, or s. 92, prov. 4, of the Indian Evidence 
Act, 1872. Put wken tkere is a mere payment of 
money, that is done under the terms of the bond, 
for the contract of mcrt postulates that the 
mortgagor should repay the mcney borrowed, and 
that wken he dces so, the mcrtgagee’s interest in 
the property shall be “l mited" to the extent of the 
repayment, or, when all is repaid, be wholly 
extingu.shed; nor dces a payment have to be 
made by & written or registered instrument, or 
even evidenced by one. Clause (z+) to s. 17(2) 
of tbe Indian Registration Act is based on this 
principle. It draws a distinction between a docu- 
ment which, by force of its terms, effects the 
extinguichment, or purports to do so, and one 
which merely evidences an external fact which 
brings about that result. 
KasurNATH v. Boasxar. 54 Bom.L.R. 543 (S.C.) 


—8. 17 (2) (v). 

Tf a dcoument iteelf creates an interest in im- 
moveatle property, the fact that it contemplates 
the execution of another document will not exempt 
it from registration under s. 17(2)(v) of the Indian 
Registration Act, 19C8. 


KASHINATH V. Buaskar. 54 Bom.L.R. 543 (S.C.) 


— B. 49, grovico—Unregistered deed of parti- 
tton— Whether such deed can be received in evidence 
to grove fact of partitton—'‘Collateral transaction,” 
what is. 

The partition of immovable property belongin, 
to a joint Hindu family which requires to be effec’ 
by a registered instrament and is not so effected 
will be inadmissible in evidence under the main 
provisions of s. 49 of the Indian Registration Act, 
1908, but the partition, ie. the severance of joint 
status, which is not required to be effected by a 
registered instrument, will be a collateral transac- 
tion, evidence of which can be admissible under the 

roviso to s. 49 of the Act notwithstanding the 
act that it is not so effected. Therefore an un- 
registered memo of partition can be received as 
evidence of the collateral transaction in the shape 
of proving the fact of partition. 

The expression “collateral transaction” in the 
proviso to s. 49 of the Indian Registration Act is 
used not in the sense of an ancillary transaction to a 
principal transaction or a subsidiary transaction 
toa main transaction. The transaction as recorded 
would be & particular or ifo transaction. It 
would be possible to read in that transaotion the 
purpose of the transaction and a collateral purpose ; i 
the fulflment of that collateral purpose would 
bring into existence a collateral transaction, a 
transaction which would be a part and parcel 
of the transaction but nonetheleas a transaction 
which runs together with or on parallel lines with 
the same. 

RAMLAXMI ve, Bank or Barona. 54 Bom.L.R.667. 


REPRESENTATION OF THE PEOPLE ACT 
(XLIII of 1951)—Constitution of India, arts. 226, 
227, 329(b), $27, 328— Rejection of nomination paper 
by Returning O Application for writ against 
Officer to nol. ittoner’s name in list of valid 
nominations—Powers of High Court to issue such 








1952. ` 


REPRESENTATION OF THE PEOPLE ACT— 


' (Conid.) 


' Tribunal 


' for publio p 


tort — Meaning of expression “election” in art. 329 (b) 
— Whether election Tribunal subject to superintendence 
of High Court —Writ of mandamus. 

The e ion “election” in art. 329(b) of the 
Constitution of India beara a wider meaning than 
the very limited restricted meaning of the result of 
an election or the counting of votes. “Election” 
has the same meaning as the expression used in 
arts. 827 and 328, viz. matters relating to or in 
connection with eleotion. "Therefore nomination of 
candidates, serutinizing of nominations, and deoi- 
sions as to whether a nomination paper is valid 
or not, are all and. parcel of an election. 

“flection” is not merely the ultimate decision 
or the ultimate result. ''Eleotion" is every stage 
from the time the notification is issued till t. 
result is declared, and even perhaps if there is an 
election petition till the decision of the Elestion 
It is one whole continuous integrated 
proceeding and every ect of it and every stage 
of it and every step en in it is a part of the 
election, and what is prohibited by art. 329(b) is 
the calling in question any one aspect or stage of 
the election. The ression “except by an election 
petition" in the article does not point to the period 
when it can be called in question; it rather points 
to the manner and the mode in which it can be 
called in question; and art. 329(b) provides that 
the only way any matter relating to or in connection 
with an election can be called in question is by an 


' election petition, which could be presented to such 


authority and in such manner as may be provided 
for by law passed by the appropriate Legislature. 

To the extent that the merits of an election 
matter aro concerned the powers of the High 
Court under art. 226 of the Constitution of India 
&re taken away by art. 329(b) of the Constitution, 
but the powers of the High Court under art. 
227 are not taken away to compel a Tribunal 
which is set up to decide those matters soting 
with jurisdiction and not in exceas of the powers 
conferred upon it by statute. 

A petition for mandamus does not constitute the 
Court which issues the writ a Court.of appeal from 
the decision of the public officer against whom the 
writ is intended to bs directed. 

A writ of mandamus is a high prerogative writ. 
The Court issues a command in order to remedy a 
grave error or to set right injustice, and the Court 
would never issue auch & command unless it is 
certain that that command would be respected 
and carried out. 

SHANKAR v. Rev. OyrrOER, KOLABA. ` 
54 Bom.L.R. 137. 


REQUISITION OF PREMISES by Government 
. See Bownav Lawp REQUISI- 
TION Act, 1048, 8. 6. 54 Bom.L.R. 693 (0.0.J. 
REMING UIRHMENT distinguished from assign- 
ment. 

The distinotion between an assignment on the 
one hand and relinqui ent or surrender on the 
other is plain. In caso of an ass ent, the 
assignor continues to be liable to the landlord for 
the performance of his obligations under the 
tenancy and this liability is contactual, while the 
assignes becomes liable by reason of privity of 
estate. The consent of the landlord to an assign- 
ment is not necessary, in the absence of a contract 
or local usage to the contrary. But in the case of 
relinquishment, it cannot be a unilateral transaction; 
it can only be in favour of the lessor by mutual 
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RELINQUISHMENT —(Contd.) 


agreement between them. The relinquighment of 
ossession must be to the lessor or one who holds 
interest. In fact & surrender or relinquishment 
terminates the lessee’s righte and lete in iis lessor. 

W. H. Kine v. RgPUPLIC or INDIA. 
54 Bom.L.R. 435 (S.C.) 


RETROSPEOTIVE operation to the provisions 
of Bombay Rents, Hotel and Lodging House Rates 
Uontrol Act, 1947. Ses Bowsay RENTS, HOTELAND 
Loperme Housg Rarus Conrron Aor, 1947, 8. 12. 
(2) (3).. 54 Bom.L.R. 833, 


—— ——-Bombay Tenancy Act, 1939. See 
Bowsay TgxANCY Aor, 8. 4. (1) 
54 Bom.L.R. 236. 


REVENUE EXPENDITURE—Expenditure in- 
ourred in registering for firat time trade mark. 

The advantage derived by the owner of the trade 
mark by registration falla within the olass of revenue 
expenditure. The fact that a trade mark after 
registration could be separately assigned, and not 
as & part of the goodwill of the business only, does 
not also make the expenditure for registration a 
capital e iture. That is only an additional 
and incidental facility given to the owner of the 
in mark. It adds nothing to tho trade mark 
itse! i 
Comm: I. T. v. Frxrav Murs. 

54 Bom.L.R. 6 (S.C.) 


RUNNING DOWN  Acnow—EHz parte decree 
against person effecting policy of insurance in 
running down action. ; 

The notice required to be served through Court 
to the insurer under s. 08(2) of the Motor Vehicles 
Act, 1939, must be of a reasonable duration, and 
if an ex-parte decree is passed against tile defendant 
by whom the policy is effec and if the insurer 
through the defendant satisfies the Court that the 
insurer did not have reasonable opportunity to 
defend the action, the Court acti under its 
inherent jurisdiction can set aside ex-parte 
decree. 

BARUPSING vt. NILEANT. 
54 Bom.L.R. 557 (0.C.J.) 


SANCTION TO PROSECUTE —Validity of. 

The aecused who owned a shop in Surat City 
was convicted for an offenes under s. 18(1) of the 
Bombay Shops and Establishments Aot, 1948. 
Sanction to prosecute the accused was granted not 
by the Surat Municipality which was the local 
authority but by its Chief Officer. On the question 
of the validity of the sanction under s. 60 of the 
Aot :— 

Held, that a. 60 of the Act did not empower the 
Chief Officer to grant such sanction, that there 
was no valid sanction for the prosecution of the 
accused and, that, therefore, the conviction should” 
be set aside. 

Cuuninan v. Surat Borovax MUNICIPALITY. 

54 Bom.L.R. 151. 
— Publio servant, duty of Judges, Magistrates 
and lawyers. 

Just as it is the duty of the Judges and Mafistrates 
to consider the question of sanction whenever publio 
servants are charged before them, it is also the duty 
of the lawyers to take the point about sanction 
at the earliest stage and invite the Judge or tha 

istrate to decide it before prooeeding to deal 
with the merits of the prosecution case. 
STATE v. LALDAS. 54 Bom.L.R. 955 


y 
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SAUNSTHAN PROPERTIES impartible and des- 
cending hy rule of primogeniture. 

Though the income of an impartible estate 
belongs exclusively to the holder of the impartible 
estate, and the properties acquired out of this 
income by the or for the time be or the 
"irap would in the absence of anyt. more 

his self-acquired property, it is open to him to 

incorporate his self-acquired immoveable properties 

with the sansthan properties and thereupon the 

roperties would accrue to the estate and be 

mpreesed with all ite incidente including the 
descent by the rule of primogeniture. 

RASINGHJI v. ISHWARSINGHJI, : 
54 Bom.L.R. 99. 


SEASON TICKET—Rule requiring holder to 
sign and mention age. See Ram.ways Aor, 1890, 


B. 47. 54 Bom.L.R. 428. 
SECURITIES ACT (X of 1920), S.16(2). See 
Pusnc Dear (CENTRAL (OVERNMENT) Act, 


1944, B. 11(2). : 54 Bom.L.R. 765 (O.C.J.) 


SPECIFIO RELIEF ACT (I of 1877), 8. 45— 
Words "any law” in section whether mean statute 
law only. ` 

The words “any law” in s. 46 of the Specific 
Relief Act, 1877, are wide enough to embrace all 
kinds of law and not merely statute law. 


Cou. or POLIOE v. GoRDHANDAS. 
54 Bom.L.R. 383 (8.C.) 


— ——— 8. 46. 

An evasion or shelving of a demand for justice is 
sufficient to operate as a denial within the meaning 
of g, 46 of the Specific Relief Act, 1877. 


Come. oy POLIOE v. GORDHANDAS. 
54 Boni.L.R, 383 (S.C.) 


SPICES (BMORWARD CONTRACTS PROHIBI- 
TION) ORDER, 1944, CL. 3—esential Supplies 
(Temporary Powers) Act (XXIV of 1946), Secs. 2(8), 
3(1), 17(2)—Essential Supplies (Temporary Powers) 
Ordinance (XVIII of 1946), Sec. 5—Defence o 
India Rules, r. 81(2) Turmeric whether “foodstuff” 
within Order of 1944—Whether Order of 1944 valid 
and in operation after Act of 1946. 

Turmeric is a “fo ’ within the meaning of 
ol. 3 of the Spices (Forward Contracts Prohibition) 
eee 1944, read with s. 2(a) of the Eoyomtial 

upplies (Temporary Powers) Aot, 1946. 

The ices (Forward Contracts Prohibition) Order, 
1944, falls within the purview of g. 5 of the Essential 
Supplies (Temporary Powers) Ordinance, 1948, and 
is, therefore, saved by s. 17(2) of the Essential 
Supplies (Te: Powers) Act, 1946, 
Bompay Stare v. VIRKUMAR. 

54 Bom.L.R. 883 (S.C.) 


STAMP ACT (II of 1899), SCH. I, ART. 5(a) (b) 
(c). See Stamp Aor, 1899, Sox. I, ART. 35, prov. 
" 54 Bom.L.R. 230. 


— ———8SGH. I, ART. 35, proviso: 5(1), (b), (c)— 
Agreement for lease not effecting present: 486 
stamped ad valorem under art. 35—Lease executed 
pursuant to agreement stamped only with annas 
twelve— Whether document of lease property stamped — 


ola pag of fiscal statute. 

In the proviso to art. 35 of the Indian Stamp 
Act, 1899, what the Legislature is sonnden 
is the actual fact of a particular stamp being 

on a particular document: it is not considering 
moa no legal Vae barge under the Stamp Aot 
8 regard to the stamping of the particular 
document. If an agreement to lease may either 
effect a present demise or it may not, all that the 
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STAMP -ACT, ART.. 35—-(Conid.)” 
Legislature is concerned with is the fact that the 
particular document is stamped with the pens 
duty. If, in fact, it is so stamped, then, in 
pursuance of that agreement, a lease is subsequently 
executed, then the parties are entitled to the relief 
which the proviso affords. ! 
The Indian Stamp Act, 1899, being a fiscal statute, 
it should be given a construction which preventa 
ip to the subject and which does not compel 
the subject to pay a duty twice over. The Stamp 
Authorities are only concerned with the collection 
of fiecal duty : and if two documenta are executed, 
and between the two all the duty that the subjeot is 
liable to pay has been paid to the fiscal authorities, 
then the figcal authorities are not concerned as to 
whether a particular duty should have been paid 
on the first document and a particular daty should 
have been paid on the second document. The 
proviso to art. 35 of the Aot is intended to give 


effect to this position. 
In re INDIAN Aor. 54 Bom.L.R. 230. 


STATUTORY RULES AND BY-LAWS—Distine- 
tion between. 

The power which Courts have to consider the 
validity of statutory rules is a very limited power. 
ambit of the statute, than it 
cannot be successfully challenged on the ground 
that it is an unreasonable rule. 

There is a clear distinction between statutory 
rules and by-laws. By-laws are usually framed by 
corporations under their inherent powers in order 
to carry out the purposes of the corporation or 
they are framed by public authorities set up by 
Parliament, and as it is left to the corporations or 
the public autnorities to frame these by-laws carry 
out their p , the Courts have retained certain 
amount of control over the by-laws by considering 
their reasonableness. 

But statutory rules stand on an entirely different 
footing. Parliament or Legislature instead of 
incorporating the rules into the statute itself, 
ordinarily authorisea Government to oarry.out the 
details of the policy laid down by the Legislature 
by framing the rales under the statute, and ‘once 
the rules are framed, they are incorporated in the 
tt of the statute, and 


statute itself and become 
by the game principles 


the rules must be gove 
as the statute i And, therefore, although a 
by-law may be on the ground that it ia 
unreasonable, a statutory rule cannot be so 


challenged. 
MurougAND v. MUKUND. 54 Bom.L.R. 285. 


STIFLING OF PROSEOUTION, agreement for. 
In a suit for enforcement of a contract, in order 
to constitute an agreement to stifle prosecution or 
compound a felony aa a defence it is nob enough for 
the defendant to establish that there was a pre- 
existing debt nor is it enough to establish t 
besides the pre-existing debt there was also & 
threat of criminal prosecution. There should be in. 
addition to those circumstances an agreement 
on the part of the plaintiff not to prosecute, a 
contract whereby he agrees as a part of the oonai- 
deration either not to bring or to discontinue 
criminal proceedings for some alleged offense. 
and unless and until the defendant is in & position 
to establish any such contract, à m € of 
criminal proceedings or pressure or ue influence 
or intimilation would not afford a valid defence to 

the suit. ` 

RAMCHANDRA v. BANK OFf KOLHAPUR, 
i 54 Bom. L.R, 245. 


t 
( 
t 
| 
: 
é 


x 


2, 


1952.] 


SUITS VALUATION AUT (VII of 1887), S. 8— 
Couri-fees Act (VII of 1870), s. 7 (xi) (oo) —Bombay 
City Oivi Court Act (Bom. XL of 1948), Secs. 4, 
13—Summary suit filed by landlord against monthly 
tenant in High Court—Rent payable Re. 300 per 
month—Valuation of suit for purposes of jurisdiction 
— Whether High Court competent toutry sudt—Sutis 
filed in City OVAL Court how to:bo valusa for purpose 
of jurisdiction—Section 13 of City Civil Court Act 
whether deals with case where on face of plaint High 
Court has no jurisdiction. 

The plaintiff filed a summary suit in the High 
Court against the defendant who was his tenant for 
Ro ono, The rent of the demised premises was 

. 800 per month and a notice to vacate was duly 

ven to the defendant before the filing of the suit. 

n the question as to what was the proper valuation 
of the suit for the purposes of jurisdiction :— 

. Held, that the suit fell under 8. 7 (a4) (cc) of the 
Court-Fees Act, 1870; 

that the valuation of the suit for purposes of 
jurisdiction under s. 8 of the Suits Valuation Act, 
1887, would be Rs. 3,600; and 

that, therefore, the City Civil Court had jurisdio- 
tion to try the suit and not the High Court. 

Rur Jeras v. BomBay Port Trost. 
54 Bom.L.R. 896. 


' SUMMARY TRIAL—Evidence partly recorded 


by Magistrate and notes of evidence made part of 
record. 

When in a summary trial under s. 263 of the 
Criminal Procedure Code, 1898, the evidence has 
been recorded partly by one Magistrate who has 
taken notes of evidence and made them part of the 
record of the case and when that Magistrate is 
succeeded by another Magistrate, the successor can 
decide the case on the evidence partly recorded by 
his predecessor and partly recorded 3s himself. 
SoraT Bor. Moun. v. NAGINDAB. > : 

54 Bom.L.R. 800. 


SUPREME COURT-—APPEArL. 

In all matters where there was a right of appeal 
under s. 110 of the Civil Procedure Code, 1908, 
that right continues in respect of all suits filed 
prior to the coming into force of the Constitution 
of India. Therefore an appeal lies to the Supreme 
Court in t of a suit filed prior to the comi 
into force of the Constitution in which the value o 
the subject matter was over Rs. 10,000 and under 
Rs. 20,000 both at the time of the filing of the suit 
and bn ab the time of the passing of the decree in 
appeal. 

AJISAHEB LAXMANRAO V. SHANKARRAO. 

54 Bom.L.R. 281. 


PRAOTIOE. 

It is not the praotice of the Supreme Court 
of Indis to interfere by Special leave in the mabter 
of punishment imposed for crimes committed, 
except in exceptional cases where the sentences are 
unduly harsh and do not really advance the ends 
of justice. 

AnpAxJI UMAR v, BOMBAY 8rare. 
: 54 Bom.L.R. 400 (S.C.) 


TEMPLE, dmnrcarron—Ido worshipped by Vassh- 
nava devotees of Vallabh oult.—Whether temple private 
or public trust, how determined—Rents and profits of 
property exclusively utilised for long pertod for public 
charity—-Whether auch property dedicated to public 
charity. : 

Whether a temple and the idol which is worshipped 
by the Vaishnava devotees of the Vallabha oult is a 
private or public temple would be a question of fact. 
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TEMPLE—(Contd.) 


If nothing else is known about a temp, it may 
rima facie be assumed that the idol worshipped 
y the Vaishnava devotees of this cult was brought 

by the descendant of Vallabha, and that the temple 
which has around this idol may be the private 
temple of such descendant. But even this prime 
facie view will have to be examined in every case 
in the light of the other evidence available on the 
record. 

The decision of the question as to whetHbr a 
temple is public or private would depend upon 
several considerations. There may be a clear case 
of a temple which has been built by devotees as a 
public temple, and properties dedicated by them 
to such a temple would clearly constitute a public 
charitable trust. A private temple may be dediost- 
ed to the publio, St such a change must be 
established by clear evidence in that behalf. At a 
public temple the devotees at large have a right of 
entry and aright of darshan of the deity. The 
devotees in such a temple offer gifts to the idol 
and these gifts, by their very nature, are gifta to 
the temple itself. Publio festivals are held in 
which all the devotees have a right to participate. 

With regard to such public temples and idols, 
property, both movable and immovable, can be 
dedicated; no writing is necessary to evidence such 
dedication. It may be done even verbally. 
Dedication is often done by a gift viva voce, by a 

est, or by ceremonial rehinquishment. Such a 
dedication can be absolute or partial. Where it is 
absolute, the property is given completely to the 
idol by the donor who haa divested pima of all 
his rights in it. Where the dedication is partial, 
the donor has not divested himself completely of 
his title in the property, but a charge is created ovar 
the property for a specified portion of the income of 
the. property ‘to go towards the expenses of the idol 
and the temple. For dedication there must be 
clear, cogent and satisfactory evidence, if there ia no 
writing executed for that purpose: The mere fact 
that a part of the income of the property is appro- 

riated towards the e of the temple, may be 
or several years, would not necessarily prove even 

a partial dedication of the property to the charity. 

The historical origin of the temple, the rights exer- 

oised by the devotees in reg to the worship in 

the temple, the consciousness of the manager and 
the consciousness of the devotees themselves— 
these and similar other considerations have to be 

weighed in deciding the question as to whethor a 

temple is public or private. 

If it is shown that the rents and fts of any 
proporty are exclusively utilised for tha purpose of 
publio chanty for a fairly long pariod, 1t may be 
possible to infer the dedication of such property to 
publio charity. 

ANOHHODDAS t. MAHALAXMI VAHUJI. 

54 Bom.L.R. 982, 


—— ———Right of Harijans to worship in Jain 
temple. Ses JAIN TEMPLE. 54 Bom.L.R. 69. 


TENANCY, antiqurry or. See BowBAY LAND 
Ravenos Cons, 8. 83. 54 Bom.L.R. 59. 


— ——— Validity of. Ses Bowsavy LAND Requisr- 
TION AoT, 1948, 8, 6. 54 Bonm. L.R. 659. 


TODA GIRAS ALLOWANOES ACT (Bom. VII of 
1887) S. 3—Expression "Lineal male heirs in 


male descent" includes succession by rule of 
primogeniture- 
The expression “lineal male heirs in male 
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TODA GIRAS ALLOWANCES ACT, S.3—(Contd.) 


descent” in s. 3 of the Toda Giras Allowances Act, 
1887, inoludes within ite connotetion the succession 
by the rule of primogeniture. 
RASINGJT t. ISHWARSINGHIT, 
. 54 Bom.L.R. 99, 


sss OF PROPERTY ACT (IV of 1882), 
) 

Bection 55(6) (b) of the Transfer of Property Aot 
ibis uie charge in favour of the buyer for the 
P price paid by hir, unless he forfeits it by 
improperly declining to accept delivery of the 
property. The charge under the section exists 
even in cases where the buyer may be in possession 
of the property intended to be sold. 

JIBHAOO v. AJABSING. 54 Bom. L.R: 971. 


—— 8. B8(a)—General Clauses Act (X of 1897), 
cl. 35—-Usufructuary morigagee's interest sn mortgaged 
property—Whether such tnterest $mmoveable 
moveable property. 

Under s. 58(a) of the 'Transfer of Property Act 
1882, a mortgagee’s interest in immoveable property 
even in the case of a usufructuary mortgage 18 
ERU perty and not moveable property. 

o: MAGANLAT 54 Bom.L.R. 519. 


deni 108(g. See Boxnav Rents, Horer 
AND Lopeme Hovse Rares Conrron Aor, 1947, 
8. 28. 54 Bom.L.R. 505 (O.C.J.) 


—————8. 111. 
Section 28 of the Bombay Rents, Hotel and 
House Rates Control Act, 1947, applies 
only to those suite between a landlord and a tenant 
where a tenant has become entitled to possession 
or recovery of the premises demised. Under the 
‘Fransfer of Property Act, 1882, a landlord becomes 
entitled to possession. when thers i is a determination 
of tenancy. A tenanoy can be deterfnined in any 
of the modea laid down in s. 111, and once the 


tenancy is determined, under s. 108(g) the lessee . 


is bound to put the lessor into possession of the 

roperty. It is only on the determination of the 
eig or the tenancy that the: landlord semper 
entitled to the ion of the property, and 
when he has so become entitled to possession, if he 
files a suit for a decree for ion, then a. 28 
of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, applies and such a suit 
can only be filed in the Small Causes Court. 
RAGHUBIR t. FERNANDEZ 

54 Bom.L.R. 505 (0.C.J.) 


TRAP, receiving of gratification by way of. See 
AÀOOOMPLICE EVIDENCE. |. 54 Bom.L.R. 153, 


TURMERIC, whether foodstuff. Ses Sproxs 
aaa CONTRACTE PROHIBITION) ORDER, 1944, 
3 54 Bom.L.R. 883 (O.C.J.) 


ULTRA VIRES: 
Boxsav Bxracams,Àor (Bom. XXIII of 
1945). 


The word “domicile” in the Bombay Aot, 
1945, means residence in the Province of Bombay. 
The element of birth at a particular Place is not & 
necessary constituent of the term “domicile” aa 
used in the Act. Therefore s. 5(4) of the Act dosa 
not deal with beggars whose place of birth only 
is in the Province of Bombay. As there is no 
section in the Act which makes a discrimination as 
between beggars only on the ground of place of 
birth, the Act is not ultra vires of the Constitution. 
STATE v. VITHAL. 54 Bom.L.R. 626. 
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Ses Income-tax Act, 8. 42. 


ULTRA VIRES —(Contd.) 
Rat- 
Rules. 


— — ——Bowsav Locan Boanps Act, 1923. 
nagiri District Local Board Ootroi 
rules framed by the District Local Board 
of Ratnagiri defining “‘Ootroi” and “Ootroi limits" 
are ultra vires. 
ANANT v. RATNAGIRI LOOAL BOARD. 


54 Bom.L.R. 841. 


Bompay Poso SxounmtY MEASURES . 


Aor, B. 12. 
Section 12 of the Bombay Publio Security 
Measures Act, 1947, is ultra vires the Bombay 
Legislature. 
LAOHMANDAS v. BOMBAY STATE. 
54 Bom.L.R. 854 (S.0.) 


— ———Bownav Resrs, Horm anp Lopansa 

Hovsm RATES Aor, 1947, Expla. (a), S. 13(1) (g). 
Explanation (a) to s. 13(1) (g) of the Bombay 

Rents, Hotel and Lodging UA Rates Control 


Aot, 1947, is not ultra vires of the Constitution of | 


Indis, 
Rusas (A.8. ) v. NARAYAN. 54 Bom.L.R. 950. 


— ———ÍucowxE-rAx Aor, 1922, 8. 4( 1)(c), Eixpin. 3. 
Explanation 3 of s. 4 ) (0) of the Indian Income- 
tax Act, 1922, is ultra vires of the Legislature. 
Came (Innra) e. Come. I. T. 
54 Bom.L.R. 222. 


— ———INooMx-TAX AND Exonss PRorrmS Tax 
(AMENDMENT) Act, 1047, is not ultra vires of the 
Legislature. 
Cor. 8m Duaaaw e. Cower. I. T. 

54 Bom.L.R. 184. 


— Porno Aor (Crrv), 8. 27(1). 

The provision in s. 27(1) of the City of Bombay 
Police "AG 1902, of a procedure different from 
what is Isid down under the ordinary law for a 
particular class of persons against whom proseedings 
can be taken under that section, if discriminatory 
in ita character ia based upon a reasonable classifics- 
tion which is within the competency of the Logisla- 
ture to make and, therefore, does not offand against 
art. 14 of the Constitution. 

GURBACHAN v. STATE or BOMBAY. 
54 Bom.L.R. 849 (S.C.) 


VAISHNAVA DEVOTEES of Vallabh cult, idol 
worshipped by. See TEMPLE. 54 Bom.L.R. 982. 


[vor. ziv. 
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VERIFICATION or AFVIDAVITS. Ses AFFIDAVITS, . 


VERIFICATION OF. 54 Bom.L.R. 869 (S.C.) 
WORDS AND PHRASES: 


.“A complaint against Governnipnk. ” See Box- 
pay REVENUE JUBISDIOTION Aor, B. 
54 ioc LR. 439 (S.C.) 


“Agricultural income.” 
B. 4(3) (viżi). 54 Bom.L.R. 595. 


"All questions arising.” See Crvm PROCEDURE 


Cong, B. 47. , 54 Bom.L.R. 483. 
“Annual tenancy.” See Lawp Ravenum Copz, 
8. 84. 54 Bom.L.R. 389. 


“Any business connection in taxable territories.’ 
` B4 Bom.L.R. 583. 


“Any law." See Specific Relief Aot, 8. 45. 
p 54 Bom.L.R. 383. 
"Any property.” Ses MussALMAN Waxy AOT, 
8. ae)” ^ 54 Bom.L.R. 702 (O.G.J.) 


“Arising out of his employment." See Worx. 
xxN'Ss COMPENBATION AOT, B. 3 (1). 
’ 54 Bom.L.R. 421. 


See INOOME-TAX AOT, - 


1952.] 


| WORDS AND PHRASES-—(Contd.) 


“Charitable purpose." See INCOME-TAX ACT, 
S. 4 (3)(1). 54 Bom.L.R. 178. 


“Collateral transaction.” Ses REGISTRATION AOT, 


8. 49 (prov.). . 54 Bom.L.R. 667. 
“Derived from land." See INCOME-TAX AOT, 
B. 2(1). . 54 Bom.L.R. 595. 
“Distribution.” Ses IxcowE-TAx Aor, S. 23A(1). 


54 Bom.L.R. 202, 


*Domioile." Ses Bompay Braacans Aor, 8. 5(4). 
` 54 Bom.L.R. 626, 


“Election.” See CONSTITUTION OY INDIA, ART, 
329(b). 54 Bom.L.R. 137, 
“Foodstuff.” See Sriozs (FORWARD CONTRACTS 


PROHIBITION) bci. 1944, Cl. 3. 
54 Bom.L.R. 883 (S.C.) 


"Government." Ses Bompay RENTS, HOTEL AND 
Lopere House Rares CONTROL ‘Act, 1947. 
54 Bom.L.R. 927, 
"Heritable and transferable property of the 
holder.” See EXEMPTIONS FROM Riese 
(No. 2) Act, 1863, 8. 6. 54 Bom.L.R. R. 99. 


"In any case.” See ČRIMINAL PROCEDURE CODE, 
8. 376. 54 Bom.L.R. 964, 
“Innocently.” Ses PENAL Cops, S. 480(c). 


54 Bom.L.R. 795. 
“Judgment, deoree or final order." See CONSTI- 
TUTION oF ÍND1A, ART. 183(1). 54 Bom.L.R. 609, 
“Land.” See BOMBAY AGRICULTURAL DEBTORS 
Rxurgr Aor, 8. 5(a) ($$$). 54 Bom.L.R. 88, 
"Lineal male heirs in male descent.” Ses TODA 
Gigas AtLowancesa Act, S. 3. 54 Bom.L.R. 99. 

“Obtaining.” Ses Ln«rrATION Act, S. 12(2). 
54 Bom.L.R. 11 (F.B.) 
“Octroi.” Ses BoxnAv Loca BoARDS Act, 1923. 
54 Bom.L.R. 841. 
See BownAv Locarn BOARDS 
54 Bom.L.R. 841. 

Ses Porics Aor (Orr), 8. 111. 

54 Bom.L.R. 158. 


Ses Inoome-rax AOT, 
54 Bom.L.R. 589. 


“Octroi limite.” 
Act, 1923. 
“Promises.” 


“Profits and gains,” 
8. 10(2)(t4). 


"Property," See MUSSALMAN Waxr Act, 8. 2(s). 

54 Bom.L.R. 702 (O.C.J.) 

"Public p Ses Bompay LAND REQUISI- 

TION AOT, B. 54 Bom.L.R. 693. 
“Receivable.” Ses IINcoME-TAX Aor, S. 8. 


54 Bom.L.R. 573. 
"Relinquishment of tenancy.” See Bombay 
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WORDS AND PHRASES—(Conid.) 


Rewrs, Hore, axp Lopama Houst Rares 
Cowrnot Aor, 1947, B. 19. 
54 Bom.L.R. 435 (S.C. ) 


“Requisite.” Ses Luararion Aor, S. 12(2). 
54 Bom.L.R. 11 (F.B.) 
“Specific limit." See Bompay Crry Lanp 
Revenus Aor, S. 8. 54 Bom.L.R. 122 (8.C.) 
"Suits and procera See Bompay R à 
Horm: anp Lopere Houses Rates CoNTROL 
Aor, 8. 50. 54 Bom.L.R. 83 . 


“The mode in which taxes shall be levied.” 
See MuxiorPAL ACT (Horas B: 58(7). 


. 4 Bom.L.R. 451. 
"The same judgment-debtor.” See Crvm 

Procepurnge Oops, B. 73. 
54 Bom.L.R. 811 (F.B.) 


“Transfer.” See BOMBAY AGRICULTURAL DeB- 
tors Reuuwmr. Act, 1947, 8. 24u). 
Bom.L.R. 971. 


“Turmeric.” See Sproz— (FORWARD CONTRACTS 
Paonursrrios) ORDER, 1944. 


54 Bom.L.R. 883 (S.C.) 
“Where mortgaged land is in the possession 
of the mortgagee.’ 


Ses Luaration Aor, B. 20. 
54 Bom.L.R. 85. 
WOREMEN'S COMPENSATION ACT (VIII of 
1988), S. 3(1)—Workman killed as result of explosion 
of bomb, planted by unknown person, near place of 
work—Hzplosion occurring during working hours— 
Whether injury caused to workman arose out of his 
em: . 
A workman who was employed as a carpenter 
in a workshop along with other workmen was killed 
as a result of injuries received by him. by the 
losion of a bomb which was placed by an 
VERO person near the place where the workman 
was doing his work. In a claim for compensation 
under the Workmen's Compensation Aot, 1923, 
tho question was whether the personal injury was 
caused to the workman by accident arising out of 
his employment :— 

Held, that the workman had reoeived personal 
injury as a result of an scoident arising out of his 
employment. 

The words “arising out of....his employment” 
in s. 3(1) of the te Noses | Compensation Aot, 
1923, sre wide enough so as to cover a case where 
there may not necessarily be a direct connection 
between, the injury caused as a result of an accident 
and the employment of the workman. 

Bomuay Port Trust v. YAMUNABAI. 
54 Bom.L.R. 421. 
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